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■tat*  reports  art  In  partBthMM.  sad  thm  numbcn  of  this  mrtm  la  bold-fiiMsd 


ALABAMA.— (83)  8;  (84)  6;  (85)  7;  (8«)  11;  (87)  18;  (88)  16;  (89) 
18;  (90,  91)  24;  (92)  26;  (93)  80;  (94)  88;  (95)  86;  (96,  97)  88; 
(98)  89;  (99)  42;  (100,  101)  46;  (108)  48;  (103)  49;  (104,  105) 
63;  (106,  107,  108)  64;  (109,  110)  66;  (111)  56;  (112)  67;  (113) 
69;  (114)  62;  (115,  116)  67;  (118,  119)  72;  (120)  74;  (121)  77; 
(122,  123,  124,  125)  82;  (126,  127)  86;  (128)  86;  (129)  87;  (130) 
89;  (131,  132)  90;  (188)  91;  (134)  92;  (135)  98;  (136)  96;  (137) 
97;  (138)  100;  (139)  101;  (140)  103;  (141)  109;  (142)  110;  (143) 
111;  (144)  113;  (145)  117;  (146,  147)  119;  (146,  148)  121. 

ABKANSAS.— (48)  8;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54) 
26;  (55)  29;  (56)  86;  (57)  88;  (58)  41;  (59)  48;  (60)  46;  (61,  G2) 
64;  (63)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86; 
(70)  91;  (71)  100;  (72)  105;  (73)  108;  (74)  109;  (75)  112; 
(76,  77)  113;  (78)  116;  (79)  116;  (80)  117;  (81,  82)  118;  (83)  119; 
(84)  120.  ' 

CALTPORNIA.— (72)  1;  (73)  2;  (74)  6;  (75)  7;  (76)  9;  (77)  11;  (78, 
79)  12;  (80)  13;  (81)  16;  (82)  16;  (^>  17;  (84)  18;  (85)  20;  (86) 
21;  (87,  88)  22;  (89)  23;  (90,  91)  26;  (92,  93)  27;  (94)  28;  (95) 
29;  (96)  81;  (97)  38;  (98)  86;  (99)  37;  (100)  88;  (101)  40;  (102) 
41;  (103)  42;  (104)  48;  (105)  46;  (106)  46;  (107)  48;  (108)  49; 
(109)  60;  (110,  111)  62;  (112)  68;  (118)  64;  (114)  66;  (115) 
66;  (116)  68;  (117)  59;  (118)  62;  (119)  68;  (120)  66;  (121)  66; 
(122)  68;  (123)  69;  (124)  71;  (125)  78;  (126)  77;  (127)  78;  (123, 
129)  79;  (130)  80;  (131)  82;  (132)  84;  (133)  86;  (134)  86;  (135) 
87;  (136)  89;  (137)  92;  (138)  94;  (139)  96;  (140)  98;  (141)  99; 
(142)  100;  (143)  ICl;  (144)  103;  (145)  104;  (146)  106;  (147)  109; 
(148)  113;  (149)  117;  (150)  119;  (151)  121. 

COLORADO.— (10)  8;  (11)  7;   (12)  18;   (13)  16;  (14)  80;   (16)  22; 
(16)  26;   (17)  81;  (18)  86;  (19)  41;   (20)  46;  (21)  62;   (22)  65; 
(23)  68;  (24)  65;  (25)  71;  (26)  77;  (27)  88;  (28)  89;   (20)  93; | 
(30)  97;  (31)  102;  (32)  105;   (33)  108;  (34)  114;  (35)  117;   (36)  I 
118;  (37)  119;  (38)  120;  (39)  121. 

CONNEcmCUT.— (54)  1;  (55)  8;  (56)  7;  (57)  14;  (68)  18;  (59)  21; 
(60)  25;  (61)  29;  (62)  36;  (63)  88;  (64)  42;  (65)  48;  (66)  60; 
(67)  52;  (68)  67;  (69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84; 
(74)  92;  (75)  96;  (76)  100;  (77)  107;  (78)  112;  (79)  118. 

DELAWARE.— (5  Houst.)  1;  (6  Hoast.)  22;  (7  Honst.)  40;  (9  Honst) 
43;  (1  Marv.)  66;  (2  Marv.)  69;  (1  Pennewill)  78;  (2  PennewiU) 
82;  (3  Pennewill)  94;  (4  PennewiU)  103;  (5  PennewiU)  119. 

PLOIilDA.- (22)  l;  (23)  11;  (24)  12;  (25,  26)  28;  (27)  26;  (28)  29; 
(29)  80;  (30)  32;  (31)  84;  (32)  87;  (33)  89;  (34)  43;  (35)  48;  (36) 
61;  (37)  63;  (^8)  66;  (39)  63;  (40)  74;  (41)  79;  (42)  89;  (43) 
99;  (44)  103;  (45,  46,  47)  110;  (48,  49,  50)  111;  (51,  52)  120. 
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OEOBGIA.— (76)  S;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14; 
(83»  84)  20;  (85)  21;  (86)  22;  (87)  27;  (88)  SO;  (89)  S2;  (90)  36; 
(91,  92,  93)  44;  (94)  47;  (95,  96)  61;  (97)  64;  (98)  68;  (99)  59; 
(100)  62;  (101)  66;  (102)  66;  (103)  68;  (104)  69;  (105)  70;  (106) 
71;  (107)  73;  (108)  76;  (109)  77;  (110,  111)  78;  (112)  81;  (113) 
84;  (114)  88;  (115)  90;  (116)  94;  (117)  97;  (118)  98;  (119)  100; 
(120)  102;  (121)  104;  (122)  106;  (123)  107;  (124)  110;  (125) 
114;  (126)  115;  (127,  128)  119;  (129)  121. 

IDAHO.— (2)  35;  (3,  4,  5)  95;  (6)  96;  (7)  97;  (8)  101;  (9)  108;  (10) 
109;   (11)  114;  (12)  118;   (13)  121. 

ILLlNOia— (121)  2;  (122)  8;  (123)  6;  (124)  7;  (125)  8;  (126)  9; 
(127)  11;  (128)  16;  (189)  16;  (130)  17;  (131)  19;  (132)  22;  (133, 
184)  2S;  (135)  25;  (136)  29;  (137)  81;  (138,  139)  32;  (140,  141 1 
SS;  (142)  34;  (143,  144,  145)  36;  (146,  147)  37;  (148)  39;  (149, 
150)  41;  (151)  42;  (152)  43;  (154)  46;  (153,  155)  46;  (156)  47; 
(157)  4L8;  (158)  49;  (159)  60;  (160,  161)  62;  (162)  63;  (163)  64; 
(164,  165)  56;  (166)  67;  (167)  69;  (168,  169)  61;  (170)  62;  (171) 
63;  (172,  173)  64;  (174)  66;  (175)  67;  (176)  68;  (177,  178)  69; 
(179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75;  (185)  76;  (186) 
78;  (187)  79;  (188)  80;  (189)  82;  (190)  83;  (191,  192)  86;  (193) 
86;  (194,  195)  88;  (196)  89;  (197)  90;  (198)  92;  (199,  200),  93; 
(201)  94;  (202)  96;  (203)  96;  (204,  205)  98;  (206,  207)  99;  (208) 
100:  (209)  101;  (210)  102;  (211,  212)  103;  (213)  104;  (214)  105; 
(215)  106;  (216,  217)  108;  (218,  219)  109;  (220)  110;  (221)  112; 
(222)  113;  (223)  114;  (224)  115;  (225)  116;  (226)  117;  (227)  118; 
(228)  119;  (229,  230)  120;  (231)  121. 

INDIANA.— (112)  2;  (118)  8;  (114)  6;  (115)  7;  (116)  9;  (117,  118) 

10;  (119)  12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125) 

21;  (126,  127)  22;  (128)  25;  (129)  28;  (130)  30;  (131)  31;  (132) 

82;  (133)  36;  (134)  39;  (135)  41;  (136)  48;  (137)  46;  (138)  46; 

(130)  47;  (140)  49;  (1,  2,  3  Ind.  App.;  141)  60;  (4,  5,  6  Ind.  App.; 

142)  51;  (7,  8  iDd.  App.;  143)  62;  (9,  10  Ind.  App.)  63;  (11  Ind. 

App.)  64;  (13  Ind.  App.;  144)  66;   (14  Ind.  App.)  66;   (15  Ind. 

App.;  145)  67;  (146)  68;  (16  Ind.  App.)  69;   (17  Ind.  App.)  60; 

(147,  148)  62;   (18  Ind.  App.;  149)  63;   (150;  19  Ind.  App.)  65; 

(20  Ind.  App.)  67;   (151)  68;   (21  Ind.  App.)  69;   (152)  71;   (22 

Ind.  App.)  72;  (153)  74;  (83  Ind.  App.;  154)  77;  (24  Ind.  App.) 

79;   (155)  80;   (25  Ind.  App.)  81;   (156)  83;    (26  Ind.  App.)  84; 

(157;  27  Ind.  App.)  87;   (28  Ind.  App.)  91;   (158)  92;   (29  Ind. 

App.)  94;  (159)  96;  (30  Ind.  App.)  96;  (160)  98;  (31  Ind.  App.) 

99;  (161)  100;  (32  Ind.  App.;  162)  102;  (33  Ind.  App.)  104;  (16.1) 

106;   (34  Ind.  App.)  107;   (164)  108;   (35  Ind.  App.)  Ill;   (165) 

112;  (36  Ind.  App.)  114;  (37  Ind.  App.;  166)  117;  (167)  119;  (168) 

120. 

IOWA.— (72)  2;  (73)  6;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79) 
18;  (80)  20;  (81)  26;  (82)  31;  (83)  82;  (84)  86;  (85)  39;  (80) 
41;  (87)  43;  (88)  46;  (89,  90),  48;  (91)  51;  (92)  54;  (93)  57; 
(94,  95)  58;  (96,  97)  59;  (98)  60;  (99)  61;  (100)  62;  (101,  102) 
63;  (luS)  64;  (104)  65;  (105)  67;  (106)  68;  (107)  70;  (108)  75; 
(109)  77;  (110)  80;  (111)  82;  (112)  84;  (113)  86;  (114)  89;  (115) 
91;  (116)  93;  (117)  94;  (118)  96;  (119)  97;  (120)  98;  (121)  100; 
(122,  123)  101;  (124)  104;  (125,  126)  106;  (127)  109;  (128)  111; 
(129)  113;  (130)  114;  (131)  117;   (132,  133)  119;  (134)  120.    . 

KANSAS.- (37)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43) 
19;  (44)  21;  (45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50) 
84;  (51)  37;  (52)  39;  (53)  42;  (54)  46;  (65)  49;  (56)  54;  (57) 
67;  (58)  62;  (59)  68;  (60)  72;  (61)  78;   (62)  84;   (63)  88;  (6i) 
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91;  (65)  98;  (66)  07;  (67)  100;  (68)  104;  (69)  106;  (70)  109; 

(71)  114;  (72)  116;  (73)  117;  (74)  118;  (74,  75)  121. 

KENTUCKY.— (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25; 
(00)  29;  (91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49; 
(97)  63;  (98)  56;  (90)  59;  (100)  66;  (101)  72;  (102)  80;  (103) 
82;  (104)  84;  (105)  88;  (106)  90;  (107)  92;  (108)  04;  (109)  95; 
(ItO)  96;  (111)  98;  (112)  99;  (113)  101;  (114)  102;  (115)  IDS: 
(116)  105;  (117,  118)  111;  (119)  115;  (120)  117;  (122)  121. 

LOUISIANA.— (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (4i  La.  Ann.)  17; 
(42  La.  Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.)  32;  (45  La. 
Ann.)  40;  (46,  47  La.  Ann.)  49;  (48  La.  Ann.)  55;  (49  La.  Ann.) 
62;  (50  La.  Ann.)  69;  (51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104) 
81;  (1^5)  83;  (106)  87;  (107)  90;  (108)  92;  (109)  94;  (110)  98; 
(111)  100;  (112,  113)  104;  (114)  108;  (115)  112;  (116)  114;  (llo, 
117)  116;  (118)  118;  (119)  12L 

MAINE.— (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  23;  (84)  SO;  (85) 

85;  (86)  41;  (87)  47;  (88)  51;  (89)  56;  (90)  60;  (91)  64;  (92) 

69;  (9.*))  74;  (94)  80;  (95)  85;  (96)  90;  (97)  94;  (98)  99;  (1)9) 
105;  (100)  109;  (101)  115;  (102)  120. 

MARYLAND.— (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20; 
(73)  25;  (74)  28;  (75)  32;  (76)  35;  (77)  39;  (78)  44;  (80)   46; 

(79)  47;  (81)  48;  (82)  51;  (83)  55;  (84)  57;  (85)  60;  (86)  63; 
(87)  67;  (88)  71;  (89)  73;  (90)  78;  (91)  80;  (92)  84;  (93)  86: 
(94)  89;  (95)  93;  (96)  94;  (97)  99;  (98)  108;  (99)  105;  (100)  108; 
(101)  109;  (102)  111;  (103)  115;  (104)  118;  (105)  121. 

MASSACHUSETTS.— (145)  1;  (146)  4;  (147)  9;  (148)  12;  (149) 
14;  (150)  15;  (151)  21;  (152)  23;  (153)  25;  (154)  26;  (155)  31; 
(156)  32;  (157)  34;  (158)  35;  (159)  38;  (160)  39;  (161)  42;  (162) 
44;  (163)  47;  (164)  49;  (165)  52;  (166)  55;  (167)  57;  (168)  60; 
(160;  61;  (170)  64;  (171)  68;  (172)  70;  (173)  73;  (174)  75;  (175) 
78;  (176)  79;  (177)  83;  (178)  86;  (179)  88;  (180)  91;  (181)  92; 
(182)  94;  (183)  97;  (184)  100;  (185)  102;  (186)  104;  (187)  105; 
(188)  108;  (189)  109;  (190)  112;  (191)  114;  (192)  116;  (193)  118; 
(194)  120. 

MICniGAN.— (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68, 
69,  76)  13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79) 
19;  (80)  20;  (81,  82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26; 
(89)  28;  (90,  91)  30;  (92)  31;  (93)  32;  (94)  34;  (95,  96)  35;  (97) 
37;  (98)  39;  (99)  41;  (100)  43;  (101)  46;  (102)  47;  (103)  50; 
(104)  53;  (105)  65;  (106)  58;  (107)  61;  (108)  02;  (109)  63;  (110) 
64;  (111)  66;  (112,  113)  67;  (114)  68;  (115)  69;  (116,  117)  72; 
(118)  74;  (119)  75;  (120)  77;  (121,  122)  80;  (123)  81;  (124)  83; 
(125)  84;  (126)  86;  (127)  89;  (128)  92;  (129)  95;  (130)  97; 
(131)  100;  (132)  102;  (133)  103;  (134)  104;  (135)  106;  (137)  109; 
(138)  110;  (139)  111;  (136,140)  112;  (141,142)  113;  (143)  114; 
(144)  115;  (145)  116;  (146)  117;  (147,  148)  118;  (149)  119;  (144, 
150)  121. 

MINNESOTA.— (36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18; 
(43)  19;  (44)  20;  (45)  ?2;  (46)  24;  (47)  28;  (48)  81;  (49)  32; 
(50)  36;  (51,  52)  38;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57) 
47;  (58)  49;  (59)  50;  (60)  61;  (61)  52;  (62)  64;  (63)  56;  (64) 
58;   (65)  60;   (66)  61;   (67,  68)  64;   (69)   65;   (70)   68;   (71)  70; 

(72)  71;   (73)  72;    (74)  73;   (75)  74;   (76,  77)  77;   (78,  79)   79; 

(80)  81;  (81,  82)  83;  (83)  85;  (84)  87;  (85)  89;  (86)  91;  (87) 
94;  (88)  97;  (89)  99;  (90)  101;  (91)  103;  (92)  104;  (93)  106; 
(94)  no;  (95)  111;  (96)  113;  (97)  114;  (98,  99)  116;  (100)  117; 
(101)  118;  (98, 102)  120. 
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mSSiaSTPPL— (65)  7;  C^«)  1*;  {«7)  19;  (68)  24;  (69)  SO;  (TO)  35; 
(71)  42;  (72)  48;  (T3>  66;  (74)  60;  (75)  66;  (76)  71;  (77)  78; 
(78)  84;  (70)  89;  (80>  92;  (81)  96;  (82)  160;  (83)  102;  (84)  106; 
(85)  107;  (86)  109;    C^^)  112;  (88)  117;  (89)  119. 

MI8S0UBI.— (92)  1;  C»3)  S;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98) 
14;  (99)  17;  (100)  X8;  (101)  20;  (102)  22;  (103)  28;  (104,  105) 
24;  (106)  27;  (107>  28;  (108,  109)  82;  (110,  111)  33;  (112)  34; 
(113,  114)  36;  (115)  37;  (116,  117)  38;  (118)  40;  (119,  120)  41; 
(121)  42;  (122)  43;  C^^S)  45;  (124,  125)  46;  (126)  47;  (127)  48; 
(128)  49;  (129)  60;  C130)  51;  (131)  52;  (132)  63;  (133)  54;  (134) 
66;  (135,  136)  TS;  C137>  59;  (138)  60;  (139)  61;  (140)  62;  (141, 
142)  64;  (143)  66;  <144>  66;  (145)  68;  (146)  69;  (147,  148)  71; 
(149,  15d)  73;  (151)  T4;  (152)  75;  (153,  154)  77;  (155)  78;  (156) 
79;  (157)  80;  (158,  159)  81;  (160)  88;  (161)  84;  (162,  163)  86; 
(164)  86;  (165)  88;  (166)  89;  (167,  168)  90;  (169)  92;  (170,  171) 
84;  (172)  95;  Cl73)  ^6;  (174,  175)  97;  (176)  98;  (177)  99;  (178, 
179)  101;  (180,  181,  182)  103;  (183,  184,  185,  186)  106;  (187)  106; 
(188,  189)  107;  (1»0,  191)  109;  (192)  111;  (193,  194)  112;  (195, 
196)  113;  (197)  114;  (1©8)  115;  (199)  116;  (200)  118;  (201,  202) 
119;  (203,  204,  205)     120;  (206)  121. 

IIONTANA.— (9)  18;  (  1 0)  24;  (11)  28;  (12)  83;  (13)  40;  (14)  43; 
(15)  48;  (16)  60;  (17)  62;  (18)  56;  (19)  61;  (20)  63;  (21)  69: 
(22)  74;  (23)  76;  (24)  81;  (25)  87;  (26N  91;  (27)  94;  (28)  98; 
(29)  101;  (30)  104;  (31)  107;  (32)  108;  (33)  114;  (34)  115;  (35) 
119. 

NEBRASKA.— (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28,  29) 
26;  (30)  27;  (31)  28;  (32,  33)  29;  (34)  83;  (35)  37;  (36)  38; 
(37)  40;  (38)  41;  (39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48; 
(45,  46)  50;  (47)  63;  (47,  48)  68;  (49)  59;  (50)  61;  (51,  52) 
86;  (53)  68;  (64)  89;  (56)  70;  (56)  71;  (57)  73:  (58)  76;  (59) 
W;  (60)  83;  (61)  8^;  («2)  89;  (63)  93;  (64)  97;  (65)  101;  (66) 
108;  (67)  108;  (68)  HO;  (69)  111;  (70)  113;  (71)  116;  (72)  117; 
(73)  119;  (74,  75)  121» 
NEVADA.— (19)  3;     (20)    19;   (21)  37;   (22)  68;   (23)  62;   (24)  77; 

(25)  83;  (26)  90;     (27)    103;  (28)  113. 
NEW  HAMPSHTRK. («4)  10;  (62)  13;   (65)  23;   (66)  49;  (67)  68; 

(68)  73;  (69)  7B;     (70)  85;  (71)  98;  (72)  101;  (73)  111. 
NEW  JERSEY.— (43   N-  J.  Eq.)  8;  (44  N.  J.  Bq.)  6;  (50  N.  J.  L.)  7; 

(51  N.  J.  L.:  4S    N-  J-  Bq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19; 

(47  N.  J.  Eq.)    a*;    (53  N.  J.  L.)  26;  (48  N.  J.  Eq.)  27;   (49  N. 

J.  Eq.)  31:   (54    N.  J-  L)  83;   (50  N.  J.  Bq.)  36;   (55  N.  J.  L.) 

39;  (61  N.  J.  Bq.)   *0;  (56  N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57 

N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J.  Eq.;  58  N.  J.  L.)  56;  (59  N. 

J.  L.)  50;  (55  N-  J-  BqO  «2;  (60  N.  J,  L.)  64;  (56  N.  J.  Eq.)  67; 

(61  N.  J.  L)   68;    (62  N.  J.  L.)  72;  (57  N.  J.  Eq.)  73;  (63  N.  J. 

L)  76;  (58  N.   J.   Eq.)  78;  (64  N.  J.  L.)  81;  (59,  60  N.  J.  Eq.) 
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NEW  YORK.— C107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8; 

(113)  10;  (114)  11;  (116)  12;  (116,  117)  15;  (118,  119)  16;  (120) 

17;  (121)  18;   (122)  W;  (123)  20;  (124^  125)  21;  (126)  22;  (127) 
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2i;  (128,  129)  26;  (180,  181)  27;  (132,  133)  26;  (134)  80;  (185) 
81;  (136)  82;  (137)  88;  (138)  84;  (139)  86;  (140)  87;  (141)  38; 
(142)  40;  (143)  42;  (144)  48;  (146)  45;  (146)  46;  (147)  49;  (148) 
61;  (149)  52;  (150)  66;  (151)  66;  (152)  57;  (153)  60;  (154)  61; 
(155)  68;  (156)  66;  (157)  68;  (158,  159)  70;  (160)  73;  (161.  162) 
76;  (163,  164)  79;  (165)  80;  (166,  167)  82;  (168)  65;  (169,  170) 
88;  (171)  89;  (172)  92;  (173)  98;  (174)  95;  (175)  96;  (176)  98; 
(177)  101;  (178)  102;  (179)  103;  (180)  106;  (181)  106;  (182)  108; 
(183)  111;  (184)  112;  (185)  113;  (186,  187)  116;  (188)  117;  (184, 
189)  121. 

KOBTH  CABDLINA.— (97,  98)  2;  (99,  100)  6;  (101)  9;  (102)  11; 
(103)  14;  (104)  17;  (105)  18;  (106)  19;  (107)  22;  (108)  28; 
(109)  26;  (110)  28;  (111)  82;  (112)  84;  (113)  87;  (114)  41;  (115) 
44;  (116)  47;  (117)  53;  (118)  64;  (119)  66;  (120)  68;  (121)  61; 
(122)  65;  (123)  68;  (124)  70;  (125)  74;  (126)  78;  (127)  80; 
QZS)  83;  (129)  85;  (130)  89;  (131)  92;  (132)  95;  (133)  98 
(134)  101;  (135)  102;  (136)  103;  (137,138)  107;  (139. 140)  111'. 
(137,  141,  142)  115;  (143)  118;  (144)  119.  ^       '     ^         ' 

NORTH  DAKOTA.— (1)  26;  (2)  88;  (3)  44;  (4)  50;  (5)  67;  (6  7> 
66;  (8)  78;  (9)  81;  (10)  88;  (11)  95;  (12)  102;  (13)  112;  (14)  116. 

OHIO.— (45  Ohio  St.)  4;  (46  Ohio  St.)  16;  (47  Ohio  St.)  21;  (48  Ohio 
St.)  29;  (49  Ohio  St)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46; 
(52  Ohio  St.)  49;  (53  Ohio  St.)  63;  (54  Ohio  St.)  66;  (55,  56 
Ohio  St.)  60;  (57  Ohio  St.)  68;  (58  Ohio  St.)  66;  (59  Ohio  St) 
69;  (60  Ohio  St.)  71;  (61  Ohio  St.)  76;  (62  Ohio  St.)  78;  (63 
Ohio  St.)  81;  (64  Ohio  St.)  83;  (65  Ohio  St.)  87;  (66  Ohio  St.) 
90;  (67  Ohio  St.)  93;  (68  Ohio  St.)  96;  (69  Ohio  St.)  100;  (70 
Ohio  St.)  101;  (71  Ohio  St.)  104;  (72  Ohio  St.)  106;  (73  Ohio  St.) 
112;  (74  Ohio  St.)  118;  (75  Ohio  St.)  116;  (76  Ohio  St.)  118. 

OBEGON.— (15)  8;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  23;  (21) 
28;  (22)  29;  (23)  87;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28) 
52;  (29)  64;  (30)  60;  (31)  66;  (32)  67;  (33)  72;  (34)  75;  (35) 
76;  (36)  78;  (37)  82;  (38)  84;  (39)  87;  (40)  91;  (41)  98;  (42) 
95;  (43)  99;  (44)  102;  (45)  106;  (46,  47)  114;  (48)  120. 

PENNSYLVANIA.— (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4; 
(120,  121  Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125 
Pa.  St.)  11;  (126  Pa.  St.)  12;  (127  Pa.  St)  14;  (128,  129  Pa.  St) 
15;  (130,  131  Pa.  St.)  17;  (132,  133,  134  Pa.  St)  19;  (135,  136 
Pa.  St)  20;  (137,  138  Pa.  St)  21;  (139,  140,  141  Pa.  St)  23; 
(142,  143  Pa.  St)  24;  (144,  145  Pa.  St)  27;  (146  Pa.  St)  28; 
(147,  150  Pa.  St)  30;  (151  Pa.  St)  81;  (148  Pa.  St)  S3;  (149, 
152,  153  Pa.  St)  34;  (154,  155  Pa.  St)  85;  (156  Pa.  St)  36; 
(157  Pa.  St)  87;  (158  Pa.  St)  88;  (159  Pa.  St)  39;  (160  Pa. 
St)  40;  (161  Pa.  St)  41;  (162  Pa.  St)  42;  (163  Pa.  St)  43; 
(164,  165  Pa.  St)  44;  (166  Pa.  St)  45;  (167  Pa.  St)  46;  (168, 
169  Pa.  St)  47;  (170,  171  Pa.  St)  60;  (172,  173  Pa.  St)  61; 
(174,  175  Pa.  St)  52;  (176  Pa.  St)  68;  (177  Pa.  St.)  55;  (178 
Pa.  St)  66;  (179,  180  Pa.  St)  67;  (181  Pa.  St)  59;  (182  Pa. 
St)  61;  (183,  184  Pa.  St)  63;  (185  Pa.  St)  64;  (186  Pa.  St) 
65;  (187  Pa.  St)  67;  (188  Pa.  St)  68;  (189  Pa.  St)  69-  (190 
Pa.  St)  70;  (191  Pa.  St)  71;  (192  Pa.  St)  73;  (193  Pa.  St )  74: 
(194  Pa.  St)  75;  (195  Pa.  St)  78;  (196  Pa.  St)  79;  (197  Pa 
St)  80;  (198  Pa.  St)  82;  (199  Pa.  St)  85;   (195,  200  Pa.  St) 
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t6;  (201  Pa.  St.)  88;  (£02  Pa.  St)  90;  (203,  204  Pa.  St)  93; 
(205  Pa.  St.)  97;  (206  Pa.  St)  98;  (207  Pa.  St)  99;  (208  Pa. 
St)  101;  (SOO  Pa.  St.)  103;  (210  Fm.  St.)  106;  (211  Pa.  St.)  107; 
(212  Pa.  St.)  108;  (213  Pa.  St)  110;  (214  Pa.  St)  112;  (215 
P^  St.)  1X4;  (216  Pa.  St)  116;  (217  Pa.  St)  118;  (217,  218  Pa. 
St)  120. 

8E0DB  JSLiAirDw — (15)  8;  (16)  27;  (17)  88;  (18)  49;  (19)  61;  (20) 

78;  (21)  79;   (22)    84;  (23)  01;  (24)  96;  (25)  106;  (26)  106;  (27) 

114. 

SOUTH  CAJEtOXJNA.— (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17; 

(33)   26;    (34)   27;  (36)  88;  (36)  31;  (37)  34;  (38)  37;  (39)  89; 

(40)    42;    (41)   44;  (42)  46;  (43)  49;   (44)  51;  (45)  55;   (46)  57; 

(47)   68;    (48)  08;  (49)  61;  (50)  62;  (51)  64;  (52)  68;  (53)  69; 

(54)  Tl;    (56)  74;  (56,  57)  76;  (58)  79;  (59)  82;  (60,  61)  85;  (62) 

89;    (83)    90;    (64)  92;   (65)   95;   (66)  97;   (67)   100;    (68)   102; 

(69)  104;  (70)  106;  (71)  110;  (73,  74)  114;  (75)  117;  (73,  76)  121. 

80UTH  riAKOTA.— (1)  86;  (2)  89;  (3)  44;  (4)  46;  (5)  49;  (6)  55; 

(7)  68;   (8)  69;  (9)  62;  (10)  66;  (11)  74;  (12)  76;  (13)  79;  (14) 

86;   (15)  81;  (16)  102;  (17)  106;  (18)  112;  (19)  117. 

TENNESSEE.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  24;  (90)  25; 

(91)   SO;    (92)  36;  (93)  42;  (94)  45;  (95)  49;  (96)  54;  (97)  56; 

(98)  60;    (99)  68;  (100)  66;  (101)  70;  (102)  73;  (103)  76;   (104) 

78;  (105)  80;  (106)  82;  (107)  89;  (108)  91;  (109)  b7;  (110)  100; 

(111)  102;  (112)  105;    (113)  106;   (114)  108;   (115)  112;   (116) 

116;  (117)  119;  (117,  118)  121. 

TEXAS.— (68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8; 
(71)  10;  (27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76) 
18;  (77;  28  Tex.  App.)  19;  (78)  2^;  (79)  23;  (29  Tex.  App.)  26; 
(80,  81)  26;  (82)  27;  (30  Tex.  App.)  28;  (83)  29;  (84)  31;  (85) 
84;  (31  Tex.  Or.  Bep.;  86)  37;  (86;  32  Tex.  Cr.  Bep.>  40;  (87; 
83  Tex.  Cr.  Bop.)  47;  (34  Tex.  Cr.  Bep.;  88)  53;  (89,  90)  59; 
(35  Tex.  Cr.  Bep.)  60;  (36  Tex.  Cr.  Bep.)  61;  (91;  37  Tex.  Cr. 
Bep.)  66;  (38  Tex.  Cr.  Bep.)  70;  (92)  71;  (39  Tex.  Cr.  Bep.) 
73;  (40  Tex.  Cr.  Bep.)  76;  (93)  77;  (94)  86;  (95)  93;  (41,  42, 
43  Tex.  Cr.  Bep.)  96;  (96)  97;  (44  Tex.  Cr.  Bep.)  100;  (97)  104; 
(98)  107;  (45,  46  Tex.  Cr.  Bep.)  108. 

UTAH.— (13)  67;  (14)  60;  (15)  62;  (16)  67;  (17)  70;  (18)  72;  (19). 
76;  (20)  77;  (21)  81;  (22)  83;  (23)  90;  (24)  91;  (25)  95;  (26)  99; 
(27)  101;  (28)  107;  (29)  110;  (30)  116;  (31)  120. 

VEBMONT.— (60)  6;  (61)  15;  (62)  22;  (63)  25;  (64)  33;  (65)  36; 
(66)  44;  (67)  48;  (68)  54;  (69)  60;  (70)  67;  (71)  76;  (72)  82; 
(73)  87;  (74)  93;  (75)  98;  (76)  104;  (77)  107;  (78)  112;  (79)  118. 

VIBGINIA.— (82)  3;  (83)  5;  (84)  10;  (85)  17;  (86)  19;  (87)  24; 
(88)  29;  (89)  37;  (90)  44;  (91)  50;  (92)  53;  (93)  57;  (94,  95) 
64;  (96)  70;  (97)  76;  (98)  81;  (99)  86;  (100)  93;  (101)  99;  (102) 
102;  (103)  106;  (104)  113;  (105)  115;  (106)  117. 

WASHINGTON.— (1)  22;  (2)  26;  (3)  28;  (4)  31;  (5)  34;  (6)  36;  (7) 
38;  (8)  40;  (9)  43;  (10)  46;  (11)  48;  (12)  60;  (13)  62;  (14)  53; 
(15)  56;  (16)  68;  (17)  61;  (18)  63;  (19)  67;  (20)  72;  (21)  75; 
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CITY  OF  MOBILE  v.  PHILLIPS. 

[146  Ala.  158,  40  South.  826.] 

IJOEKSES»  Two  or  More  on  tlie  Buslnesfl  of  tlie  Same  Person. — 
A  charter  provision  that  no  more  than  one  license  shall  be  assessed  or 
collected  from  persons  doing  business  under  a  firm  name  does  not  pro- 
hibit the  exaction  from  an  individual  or  firm  of  a  license  for  carry- 
ing on  the  business  of  a  retail  dealer  in  beer  and  another  license  for 
carrying  on  business  as  a  wholesale  dealer  in  the  tame  article,  (p. 
18.) 

INTEB8TATE  OOMMESCE. — A  license  may  be  exacted  from 
a  person  selling  beer  by  the  barrel,  half  barrel,  or  quarter  barrel, 
though  he  purchases  it  in  another  state,  whence  it  is  shipped  to  him 
into  this  state  and  it  remains  in  the  kegs  in  which  he  receive^  it. 

<p.  19.) 

Prosecution  for  selling  beer  by  the  barrel  without  first 
taking  out  a  license.  The  defendant  resided  in  Mobile,  Ala- 
bama, and  was  engaged  in  selling  beer  by  retail,  and  had 
taken  out  the  license  required  of  one  conducting  such  busi- 
ness. He  was  also  engaged  at  the  same  time  in  the  business 
of  buying  and  selling  beer  in  kegs.  These  he  ordered  by 
letter  or  telegram  from  brewers,  situate  and  doing  business 
in  other  states,  who  thereupon  shipped  them  to  the  defend- 
ant by  a  continuous  line  of  transportation,  and  they  were 
received  in  Mobile  and  generally  paid  for  on  arrival,  but 
not  until  after  the  receipt  of  the  bill  of  lading.  The  kegs 
received  were  of  the  ordinary  commercial  size  and  were 
in  the  usual  course  taken  by  the  defendant  from  the  cars 
and  stored  in  the  warehouse,  and  the  deliveries  for  sales 
made  by  him  of  the  beer  were  in  the  same  kegs  in  which  it 
was  received.  The  trial  court  refused  to  instruct  the  jury 
in  favor  of  the  plaintiflP,  but  on  the  contrary,  directed  it  to 
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return  a  verdict  for  the  defendant,  and  the  plaintiff  ai>« 
pealed. 

B.  B.  Boone,  for  the  appellant. 

Fitts  &  Stout,  for  the  appellee. 

*«i  WEAKLEY,  J.  The  appellee  was  engaged  in  the 
business  of  a  retail  beer  dealer  in  Mobile,  and  had  taken  out 
his  license  as  such  retail  dealer  for  1904.  This  prosecution 
was  instituted  against  him  for  a  violation  of  the  license 
ordinance  of  said  city,  in  that  he  had  sold  beer  by  the  barrel 
without  first  taking  out  a  license  from  the  city  to  carry  on 
such  business,  for  which,  by  another  section  of  the  ordinance, 
a  license  was  required. 

It  is  contended  for  appellee  that  section  43  of  the  charter 
of  Mobile  (Acts  1901,  p.  2347  et  seq.)  operates  to  exempt 
him  from  taking  out  a  license  for  selling  beer  by  the  barrel, 
etc.,  because  he  had  already  obtained  a  license  as  a  retail 
beer  dealer.  We  think  there  is  no  *®*  merit  in  this  conten- 
tion. The  section  of  the  charter  relied  on  provided  "that 
not  more  than  one  license  under  this  act  shall  be  assessed 
against  or  collected  from  partners  trading  or  business  done 
under  a  firm  name.''  Appellee  was  enjoying  two  separate 
privileges,  and,  unless  some  other  valid  reason  may  be  found 
to  exempt  him,  should  procure  a  license  for  each.  The  sec- 
tion quoted  was  intended  merely  to  authorize  a  partnership 
or  firm  business,  in  which  several  persons  are  interested,  to 
be  conducted  upon  payment  of  one  license. 

The  other  question  for  consideration  is  whether,  under  the 
facts  agreed  on,  the  license  tax  is  a  regulation  of  or  imposi- 
tion upon  interstate  commerce,  and  invalid  under  the  com- 
merce clause  of  the  constitution  of  the  United  States,  and 
upon  this  question  the  decisions  of  the  supreme  court  of  the 
United  States  are  paramount  authority.  We  do  not  deem 
it  necessary  to  review  the  decisions  of  that  court  upon  the 
question  involved,  or  similar  questions,  nor  will  we  under- 
take to  analyze  or  harmonize  them.  The  comparatively 
recent  cases  of  American  Steel  &  Wire  Co.  v.  Speed,  192  U. 
S.  600,  24  Sup.  Ct.  Rep.  365,  48  L.  ed.  538,  and  Kehrer  v. 
Stewart,  197  U.  S.  60,  25  Sup.  Ct.  Rep.  403,  49  L.  ed.  663, 
in  each  of  which  the  court  was  unanimous,  have  led  to  a 
clearer  understanding  of  the  true  distinction  between  the 
two  cases,  and  will  enable  other  courts  with  more  accuracy 
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to  determine  whether,  under  a  given  state  of  facts,  there 
has  or  has  not  been  imposed  by  the  state  or  a  municipal  sub- 
division thereof  an  unconstitutional  imposition  or  burden 
upon  interstate  commerce.  It  must  be  held  upon  the  author- 
ity of  Kehrer  v.  Stewart,  197  U.  S.  60,  25  Sup.  Ct.  Rep.  403, 
49  L.  ed.  663,  and  the  authorities  therein  cited,  that  appellee 
was  carrying  on  an  independent  domestic  business,  for  which 
the  city  of  Mobile  had  the  right  to  require  the  prepayment  of 
a  license  tax.  Indeed,  this  is  a  stronger  case  for  the  city 
than  the  one  just  cited.  Our  own  cases  of  State  v.  Agee, 
83  Ala.  110,  3  South.  856 ,  Keith  v.  State,  91  Ala.  2,  8  South. 
353,  10  L.  R.  A.  430,  and  Stratford  v.  City  Council  of  Mont- 
gomery,  110  Ala.  619,  20  South.  127,  which  were  rested  upon 
decisions  of  the  supreme  court  of  the  United  States  referred 
to  in  the  opinions,  are  not  similar  to  this,  nor  in  conflict 
with  the  conclusion  here  reached.  If  they  are  *^*  read  in 
connection  with  the  two  leading  cases  first  above  cited,  the 
lines  of  demarcation  will  be  apparent. 

The  city  court  erred  in  giving  the  affirmative  charge  for  ap- 
pellee.    It  should  have  been  given  for  the  city  of  Mobile. 

Reversed  and  remanded. 

Tyson,  Simpson,  and  Anderson,  JJ.,  concur. 

From  tbe  Judgment  of  tbe  Supreme  Court  of  Alabama^  a  writ  of 
error  was  prosecuted  to  the  supreme  court  of  the  United  States,  resulting 
in  an  affirmance.  The  opinion  by  Mr.  Justice  Peckham,  after  stat- 
ing the  facts,  was  as  follows: 

''The  plaintiff  in  error  asserts  that  a  license  tax,  such  as  is  pro- 
vided in  this  ordinance,  is  a  tax  upon  the  seller  of  the  goods  under 
the  license,  and  therefore  a  tax  upon  the  goods  themselves  (Kehrer 
▼/ Stewart,  197  U.  8.  60,  25  Sup.  Gt.  Bep.  403,  49  L.  ed.  663),  and,  as 
they  were  brought  into  the  state  from  another  state,  they  cannot  be 
taxed  in  their  original  packages,  even  under  the  Wilson  act:  26 
Stats,  at  Large,  813,  e.  728;  U.  S.  Comp.  Stats.  1901,  p.  3177.  The 
ordinance,  it  is  said,  is  in  the  nature  of  a  revenue  act,  and  was  not 
enacted  in  the  exercise  of  the  police  powers  of  the  state  through  the 
eitj.  The  WUson  act  provides  that  the  liquors,  upon  arrival  in  a 
state  or  territory  to  which  the  liquor  may  be  sent,  shall  be  subject 
to  the  operation  and  effect  of  the  laws  of  the  state  or  territory,  en- 
acted in  the  exercise  of  its  police  powers,  to  the  same  extent  and  in 
the  same  manner  as  though  such  Uquids  or  liquors  had  been  produced 
in  such  state  or  territory,  and  shall  not  be  exempt  therefrom  by  rea- 
son of  being  introduced  therein  in  original  packages  or  otherwise. 

''It  is  insisted  that  Congress,  by  the  passage  of  the  Wilson  act, 
merely  removed  the  impediment  to  the  states  reaching  the  inter- 
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0tate  liqaor  through  the  poliee  power,  and  that  it  intended  to,  and 
did,  keep  in  existence  any  other  impediment  to  atate  interference 
with  intentate  commerce  in  original  packagea. 

"But  we  are  of  opinion  that  this  section  of  the  ordinance  was 
clearly  an  exercise  of  the  police  power  of  the  state,  and,  as  such, 
authorized  by  the  act  of  Congress.  The  fact  that  the  city  derives 
more  or  less  revenue  from  the  ordinance  in  question  does  not  tend 
to  prove  that  this  section  was  not  adopted  in  the  exercise  of  the 
police  power,  even  though  it  might  also  be  an  exercise  of  the  power 
to  tax.  The  police  power  is  a  very  extensive  one,  and  is  frequently 
exercised  where  it  also  results  in  raising  a  revenue.  The  police  pow- 
ers of  a  state  form  a  portion  of  that  immense  mass  of  legislation 
which  embraces  everything  within  the  territory  of  a  state  not  sur- 
rendered to  the  general  government;  all  which  may  be  most  ad- 
vantageously exercised  by  the  states  themselves.  Inspection  laws, 
quarantine  laws,  health  laws  of  every  description,  as  well  as  laws 
for  the  regulating  the  internal  commerce  of  a  state,  and  those  which 
respect  turnpike  roads,  ferries,  etc.,  are  component  parts  of  this  mass: 
Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23;  New  York  City  v.  Miln, 
11  Pet.  102,  9  L.  ed.  648;  Barbier  v.  Connolly,  113  U.  &  27,  6  Sup. 
Ct.  Bep.  357,  28  L.  ed.  923. 

''The  sale  of  liquors  is  confessedly  a  subject  of  police  regulation. 
Such  sale  may  be  absolutely  prohibited,  or  the  business  may  be  con- 
trolled and  regulated  by  the  imposition  of  license  taxes,  by  which 
those  only  who  obtain  licenses  are  permitted  to  engage  in  it.  Taxa- 
tion is  frequently  the  very  best  and  most  practical  means  of  regu- 
lating this  kind  of  business.  The  higher  the  license,  it  is  sometimes 
said,  the  better  the  regulation,  as  the  effect  of  a  high  license  is  to 
keep  out  from  the  busiucss  those  who  are  undesirable,  and  to  keep 
within  reasonable  limits  the  number  of  those  who  may  engage  in  it. 
We  regard  the  question  in  this  case  as  covered  in  substance  by  prior 
decisions  of  this  court:  See  Vance  v.  W.  A.  Vandercook  Co.,  170  U. 
S.  438,  18  Sup.  Ct.  Rep.  674,  42  L.  ed.  1100;  Beymann  Brewing  Co.  v. 
Brister,  179  U.  S.  445,  21  Sup.  Ct.  Rep.  201,  45  L.  ed.  269;  Pabst 
Brewing  Co.  v.  Crenshaw,  198  IT.  S.  17,  25  Sup.  Ct.  Rep.  552,  49  L. 
ed.  925;  Delamater  v.  South  Dakota,  205  U.  S.  93,  27  Sup.  Ct.  Rep. 
447,  51  L.  ed.  724.  Even  where  the  subject  of  transportation  is  not 
intoxicating  liquor,  this  court  has  held  that  goods  brought  in  the 
original  packages  from  another  state,  having  arrived  at  their  destina- 
tion, and  being  at  rest  there,  may  be  taxed,  without  discrimination, 
like  other  property  within  the  atate,  even  while  in  the  original  paek- 
figes  in  which  they  were  brought  from  another  state:  American  Steel 
&  Wire  Co.  v.  Speed,  192  U.  S.  500,  24  Sup.  Ct.  Rep.  365,  48  L.  ed. 

638. 

*'This  license  tax  is  exacted  without  reference  to  the  question  as 
to  where  the  beer  was  manufactured,  whether  within  or  without  the 
state  and  hence  there  is  no  discrimination  in  the  case. 


I 


I 
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"It  is  naneeesBary  to  eontinno  tb«  dbenidon.  Ai  we  have  said, 
th«  eases  above  eited  are  conelnaiTe  in  favor  of  the  eorreetnesa  of  the 
jadgmeat  of  the  lapreme  eonrt  of  Alabama. 

''Jadcment  affirmed ":  PhilUpe  y.  Gitj  of  Mobile,  208  U.  S.  472,  28 
Bop.  Ct.  Bep.  370,       L.  ed. 


WARE  ▼.  MOBUjE  county. 

[146  Ala.  163,  41  South.  153.] 

XNTBBSTATE  OOMMBROE,  Biuineea  Whicli  if  not.— The 
baeinees  of  brokers  of  making  contracts  to  buy  and  sell  future  cot- 
ton for  customers  is  not  interstate  commerce.  Snch  contracts  are  not 
articles  of  commerce,     (p.  23.) 

IKTBBSTATE  OOMHBBOB— Lieense  Bxacted  for  Dealing  in 
Futures. — A  license  exacted  of  brokers  who  are  engaged  in  buying 
and  selling  grain  and  cotton  for  future  delivery,  taking  orders  in 
Alabama,  to  be  executed  on  the  exchanges  in  New  York  or  New 
Orleans,  is  not  imposed  on  interstate  commerce,  where  the  contracts 
in  which  brokers  deal  do  not  contain  any  stipulation  requiring  the 
seller  to  ship  the  cotton  or  g^ain  to  any  point  without  the  state, 
though,  as  a  matter  of  fact,  snch  shipments  are  sometimes  made  by 
the  seller.  The  subsequent  shipment  cannot  become  interstate  com- 
merce until  the  articles  commence  to  be  transported,     (p.  24.) 

Action  to  recover  of  the  defendants  a  license  tax  for  the 
year  1903  for  enga^ng  in  the  business  of  buying  and  selling 
futures  on  commission  in  the  city  of  Mobile,  Alabama.  The 
case  was  submitted  on  an  agreed  statement  of  facts,  with 
a  stipulation  that,  if  the  business  done  by  the  defendant  was 
interstate  commerce  and  the  license  a  tax  thereupon,  it  con- 
stituted an  unlawful  interference,  and  the  defendants  were 
entitled  to  a  verdict. 

B.  B.  Boone,  for  the  appellant. 

B.  H.  and  N.  B.  Clarke,  for  the  appellee. 

168  TYSON,  J.  Subdivision  40  of  the  act  "to  better  pro- 
vide for  the  revenue  of  the  state"  (Gen.  Acts  1903,  p.  207) 
reads  as  follows:  "For  each  person  engaged  in  the  business 
of  buying  and  selling  futures  for  speculation  or  on  a  com- 
mission either  for  themselves  or  for  other  persons,  and  each 
place  of  business  commonly  known  as  cotton  exchanges,  or 
stock  exchanges  and  sometimes  called  'bucket  shops'  in 
towns  and  cities  of  twenty  thousand  inhabitants  or  more, 
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five  hundred  dollars;  in  all  other  towns  and  cities,  two  htm- 
dred  and  fifty  dollars ;  but  this  shall  not  be  held  to  legalize 
any  contract  which  would  otherwise  be  invalid/'  It  ap* 
pears  from  the  agreed  statement  of  facts,  upon  which  the  case 
was  tried,  that  during  the  whole  of  the  year  1903  defendants 
conducted  the  business  in  the  city  of  Mobile,  a  city  of  more 
than  twenty  thousand  inhabitants,  of  bu3ring  and  selling  cotton 
for  future  delivery  on  commission,  for  the  public  generally 
and  for  special  customers.  The  local  agent  in  the  city 
would  take  the  order  of  those  desiring  to  buy  or  seU  future 
cotton  contracts,  which  would  be  executed  by  defendants 
upon  the  New  York  or  New  Orleans  cotton  exchange;  the 
customer  at  the  time  of  giving  the  order,  depositing  with 
the  local  agent  a  sum  of  money  as  margin  to  protect  the  de- 
fendants against  loss  in  the  event  the  course  of  the  market 
was  adverse  to  the  side  of  the  customer.  When  the  order 
was  given,  it  was  not  usual  to  say  anything  about  an  actual 
delivery  of  the  cotton;  but  defendants  furnished  the  cus- 
tomer with  a  memorandum  reserving  the  right  to  close  the 
transaction  when  the  margin  deposited  was  about  exhausted 
and  to  settle  the  contract  in  accordance  with  the  rules  and 
customs  of  the  exchange  on  which  the  order  was  placed. 
This  *®®  memorandum  also  contained  the  stipulation  that 
**in  all  trades  actual  delivery  is  contemplated,"  and  the 
further  stipulation  that  ''all  purchases  and  sales  made  by  us 
for  you  are  made  in  accordance  with  and  subject  to  the  rules, 
regulations  and  contracts  of  the  exchange  on  which  the 
order  is  placed,"  etc.  The  order  of  the  customer  was  then 
transmitted  by  wire  by  defendants  to  their  office  in  the  city 
of  New  York  or  New  Orleans,  where  it  was  executed.  The 
contract  thus  purchased  or  sold,  as  the  case  may  be,  was  held 
by  defendants  for  the  buyer  or  seller,  their  customer,  until 
the  same  was  ordered  closed  out,  which  was  done  by  buying 
or  selling  another  contract  against  it,  as  might  be  necessary 
to  cover  or  close  it  out,  or  receive  or  deliver  cotton  on  the 
contract.  If  a  profit  was  made  in  the  transaction,  it  was 
remitted  by  defendants  from  their  office  where  made  to  the 
Mobile  office  and  there  paid  over  to  the  customer.  If  a  loss 
was  incurred,  it  was  taken  by  the  Mobile  office  out  of  the 
customer's  margin,  and  if  that  was  insufficient  to  pay  the 
loss,  the  customer  was  called  on  for  the  balance.  No  actual 
delivery  of  cotton  was  ever  made  on  such  contracts,  except 
in  a  few  instances,  and  then  at  the  place  of  its  execution,  to 
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wit,  New  York  or  New  Orleans.  When  the  cotton  was  de- 
livered on  a  contract  of  purchase,  it  was  held  by  defendants 
for  the  purchaser,  as  his  agents,  until  they  were  ordered  to 
sell  it.  When  the  delivery  was  made  upon  a  contract  of 
sale,  the  seller  would  ship  the  cotton  from  Alabama  to  New 
York  or  New  Orleans,  the  place  of  delivery,  and  the  defend- 
ants, as  his  agents,  would  there  deliver  it  to  the  buyer. 

The  only  question  presented  for  our  consideration  is 
whether  the  business  thus  shown  to  have  been  engaged  in 
by  defendants  was  interstate  commerce,  and  therefore  not 
subject  to  the  license  tax  sought  to  be  collected  of  them; 
for  clearly,  if  the  business  is  not  subject  to  be  taxed, 
although  the  one  for  which  defendants  are  here  sought  to 
be  made  liable  may  be  characterized  as  an  occupation  tax, 
there  can  be  no  recovery  in  this  case :  Stratford  v.  City  Coun- 
cil of  Montgomery,  110  Ala.  619,  20  South.  127.  But  the 
defendants'  business  of  making  contracts  of  buying  and  sell- 
ing future  cotton  for  their  customers  is  not  interstate  com- 
merce. Indeed,  these  *'^^  contracts  are  not  articles  of  com- 
merce at  all:  17  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  61.  As 
was  said  by  the  supreme  court  of  the  United  States  in  Paul 
V.  Virginia,  8  Wall.  168, 19  L.  ed.  357,  in  speaking  of  policies 
of  insurance:  * 'These  contracts  are  not  contracts  of  com- 
merce in  any  proper  meaning  of  the  word.  They  are  not 
subjects  of  trade  and  barter,  offered  in  the  market  as  some- 
thing having  an  existence  and  value  independent  of  the  par- 
ties to  them.  They  are  not  commodities  to  be  shipped  or 
forwarded  from  one  state  to  another  and  then  put  up  for 
sale.  They  are  like  other  personal  contracts  between  parties 
which  are  completed  by  their  signatures  and  the  transfer  of 
the  consideration.  Such  contracts  are  not  interstate  trans- 
actions, though  the  parties  may  be  domiciled  in  different 
states":  See,  also.  Hooper  v.  California,  155  U.  S.  648,  15 
Sup.  Ct.  Rep.  207,  39  L.  ed.  297 ;  New  York  Life  Ins.  Co.  v. 
Cravens,  178  U.  S.  389,  20  Sup.  Ct.  Rep.  962,  44  L.  ed.  1116. 
This  principle,  we  think,  clearly  controls  in  this  case,  and 
its  application  to  the  facts  makes  the  defendants  liable.  The 
contracts  entered  into  by  defendants  for  their  customers, 
if  discharged  by  the  payment  of  differences  in  the  market 
values,  though  executed  in  another  state  by  and  through 
their  agents,  the  defendants,  are  clearly  not  articles  of  com- 
merce ;  and  the  transaction  was  not  different  from  one  that 
the  customer  himself  in  person  executed  the  order  on  the 
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exchange  in  New  York  or  New  Orleans.  Nor  is  it  of  eon* 
sequence,  in  so  far  as  the  question  here  is  involved,  that  the 
contracts  were  sometimes  discharged  by  the  delivery  of  the 
cotton.  While  it  is  true  the  cotton  may  have  become  an 
article  of  interstate  commerce,  it  never  became  an  article  of 
trade  from  one  state  to  another  until  it  began  to  move,  and 
this  movement  did  not  begin  until  the  cotton  was  shipped 
or  was  started  for  transportation  from  one  state  to  the  other : 
Kidd  V.  Pearson,  128  U.  S.  1,  9  Sup.  Ct.  Rep.  6,  32  L.  ed.  346. 

There  was  no  stipulation  shown  in  the  agreed  statement 
of  facts  which  required  the  seller  to  ship  cotton  from  any 
point.  He  was  at  liberty  to  acquire  the  cotton  in  the  market 
of  delivery  or  elsewhere;  hence  a  shipment  from  one  state 
to  another  for  delivery  under  the  contract  would  not  be 
interstate  commerce  by  virtue  *''*  of  the  contract,  but  by 
subsequent  and  independent  act  of  the  seller,  and  the  shipment 
in  that  event  would  not  become  interstate  commerce  until 
the  cotton  had  commenced  to  be  transported.  The  case  of 
Stratford  v.  City  Council,  110  Ala.  619,  20  South.  127,  relied 
upon  by  appellants,  clearly  has  no  application.  In  that  case 
Stratford  was  a  broker,  representing  several  nonresident 
wholesale  dealers  in  grain  and  provisions  who  lived  and  car- 
ried on  their  business  in  other  states,  and  every  order  for 
goods  from  local  merchants  received  or  obtained  by  him 
was  forwarded  to  his  principal,  subject  to  the  approval  of 
such  principal;  and  if  the  order  was  accepted  by  the  non- 
resident dealer,  he  shipped  the  goods  from  his  place  of  busi- 
ness to  the  purchaser,  who  did  business  in  the  city  of  Mont- 
gomery. 

Affirmed. 

Weakley,  C.  J.,  Simpson  and  Anderson,  JJ.,  concur. 


Tills  Case  and  Another  were  Taken  to  the  Supreme  Ooort  of  the 
United  States  on  writs  of  error,  wherein  the  judgments  were  affirmed 
in  an  opinion  by  Mr.  Juatice  Day,  as  follows: 

''These  cases  were  submitted  together,  and  are  in  all  respects  simi- 
lar, and  involve  the  constitutional  validity  of  subdivision  40  of  an 
act  of  the  legislature  of  Alabama  imposing  license  taxes,  'to  better 
provide  for  the  revenue  of  the  state';  General  Acts,  1903,  page  207, 
which  reads  as  follows: 

"  'For  each  person  engaged  in  the  business  of  buying  and  selling 
futures  for  speculation  or  on  commission,  either  for  themselves  or 
for  other  persons,  and  each  place  of  business  commonly  known  as 
cotton  exchanges,  or  stock  exchanges,  and  sometimes  called  "bucket 


May,  1906.]  Ware  t;.  MoBiiiB  Countt.  25 

BhopB,*'  in  towns  and  dties  of  twontj  tlioasaiid  inhabitanti  or  more, 
fiye  hundred  dollars;  in  all  otker  towns  and  eities,  two  hundred  and 
fifty  dollars;  but  this  shall  not  be  held  to  legalize  any  eontract  which 
would  otherwise  be  invalid.' 

"In  case  No.  173  the  action  was  brought  by  Mobile  county  for  the 
recovery  of  the  defendants'  license  tax  for  the  year  1903,  for  en- 
S^giitg  in  the  business  of  buying  and  selling  futures  on  commission 
for  other  persona  in  the  city  of  Mobile.  The  other  case  (174)  was 
an  action  by  the  state.  Plaintiffs  recovered  in  the  circuit  court  and 
both  judgments  were  affirmed  by  the  supreme  court:  146  Ala.  163, 
41  South.  153. 

''The  cases  were  submitted  upon  an  agreed  statement  of  the  facts 
as  follows: 

"  'During  the  whole  of  the  year  1903  defendants  had  an  office  in 
the  city  of  Mobile,  in  the  county  of  Mobile  and  state  of  Alabama; 
they  also  had  offices  in  the  city  of  New  York  in  the  state  of  New 
York,  and  in  the  city  of  New  Orleans  in  the  state  of  Louisiana,  and 
in  the  city  of  Chicago  in  the  state  of  Illinois,  each  of  which  offices 
was  connected  by  private  telegraph  wires  with  the  said  Mobile  of- 
iice.  Said  Mobile,  Alabama,  office  was  in  the  charge  of  their  agent, 
one  Bobbins,  and  was  engaged  in  the  business  of  buying  and  selling 
cotton  for  future  delivery,  on  commission^  for  the  public  generally 
and  for  special  customers,  said  business  being  conducted  in  the  fol- 
lowing way  and  in  no  other  way:  They  would  undertake,  through 
their  agent,  to  buy  or  sell  a  cotton  future  contract  for  a  customer  in 
the  cotton  exchange  in  New  York  or  in  New  Orleans,  as  he  might  se- 
lect, he  making  at  the  time  a  deposit  of  money  with  them  as  a  mar- 
gin to  protect  them  against  loss  in  making  such  transaction  for  him. 
When  the  customer  gave  the  order  to  Ware  h  Leland,  either  for  a 
■ale  or  a  purchase  of  a  future  contract,  it  was  not  usual  for  anything 
to  be  said  between  them  about  an  actual  delivery  of  the  cotton,  but 
when  the  transaction  was  commenced  by  a  purchase  or  sale  of  the 
eotton  Ware  4b  Leland  would  immediately  furnish  to  the  customer  a 
memorandum  thereof,  partly  written  and  partly  printed,  upon  which 
the  following  stipulations  were  printed:  "On  all  marginal  business, 
we  reserve  the  right  to  close  transactions  without  further  notice  when 
margins  are  about  exhausted,  and  to  settle  contracts  in  accordance 
with  the  rules  and  customs  of  the  exchange  on  which  the  order  is 
placed,  it  being  understood  and  agreed  in  all  trades  that  actual  de- 
livery is  contemplated";  and  "All  purchases  and  sales  made  by  us 
for  you  are  made  in  accordance  with  and  subject  to  the  rules,  regu- 
lations and  customs  of  the  exchange  on  which  the  order  is  placed, 
and  the  rules,  regulations  and  requirements  of  the  board  of  managers 
of  said  exchange,  and  all  amendments  that  may  be  made  thereto.'' 
Sneh  agent  would  thereupon  transmit  such  order  by  their  private  tele- 
graph line  to  the  defendants'  office  in  the  city  without  the  state  of 
Alabama  selected  for  such  transaction;  that  such  order  would  be 
thereupon  executed  by  defendants  by  the  purchase  or  sale,  as  directed. 
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of  a  future  cotton  contract  for  snch  customer  in  the  cotton  exchange 
of  the  city  to  which  such  order  was  sent,  and  subject  to  the  rules 
and  regulations  of  such  cotton  exchange,  which  rules  and  regulations 
may  be  introduced  in  evidence  hy  defendants  in  this  cause;  that  said 
contract  would  be  held  by  defendants  for  such  customer  until  he  or- 
dered the  same  closed  out,  when  they  would  sell  or  buy  another  cot- 
ton contract  against  it  as  might  be  necessary  to  cover  the  same  or 
close  it  out,  or  receive  or  deliver  the  cotton  on  said  contract.  If  a 
profit  was  made  on  the  transaction  defendants  remitted  the  same  to 
its  agent  in  Mobile,  who  paid  it  over  to  the  customer;  if  a  loss  was 
made,  it  was  taken  by  the  agent  out  of  the  customer's  margin,  or  if 
that  was  insufficient  therefor,  the  customer  was  called  on  for  the  bal- 
ance. Said  business  was  done  on  a  commission  paid  defendants  by 
the  customers. 

"  'No  actual  delivery  of  cotton  or  grain  was  ever  made  on  any 
such  contracts,  except  in  a  few  instances,  when  such  deliveries  were 
made  where  the  contracts  were  executed,  to  wit:  in  New  York,  New 
York,  or  in  New  Orleans,  Louisiana,  or  Chicago,  Illinois.  When  any 
such  delivery  of  cotton  was  made  to  defendants  for  the  customer  on 
a  purchase  by  him,  it  was  held  by  the  defendants  for  account  of  the 
customer  at  the  place  of  delivery,  either  New  York,  New  York,  or  in 
New  Orleans,  Louisiana,  until  ordered  sold  by  the  customer,  and  was 
then  sold  by  them  there  for  the  account  of  the  customer,  and  the  pro- 
ceeds accounted  for  by  them  to  snch  customer.  When  they  made  de- 
livery of  cotton  on  a  sale  of  futures  made  by  them  for  a  customer, 
the  cotton  was  shipped  by  the  customer  for  whom  such  sale  was  made 
from  Alabama  to  the  place  of  sale  and  there  delivered  through  de- 
fendants to  the  buyer. 

*'  *A  similar  future  grain  business  was  done  by  defendants  at  their 
said  office  in  Mobile,  Alabama,  for  customers  through  their  office  in 
Chicago,  in  the  state  of  Illinois — said  orders  being  executed  on  the 
Chicago,  Illinois,  board  of  trade,  and  subject  to  its  rules  and  regula- 
tions, which  contemplated  and  provided  for  the  actual  receipt  or  de- 
livery of  grain  bought  or  sold  therein — such  delivery  to  be  made  in 
Chicago,  Illinois. 

"  'During  the  whole  of  the  year  1903  said  city  of  Mobile,  Ala- 
bama, was  a  city  of  more  than  twenty  thousand  inhabitants. 

"  'Defendants  paid  to  plaintifif  a  license  tax  of  one  hundred  dol- 
lars for  doing  such  business  in  said  city  for  the  year  1903,  which  pay- 
ment was  made  prior  to  the  fourth  day  of  March,  1903;  they  have 
not  paid  any  further  license  tax  to  plaintiff  for  doing  such  business 
in  said  year.' 

"Upon  the  trial  of  the  action,  in  addition  to  the  foregoing  agreed 
facts,  the  counsel  for  the  plaintiff  admitted  that  the  rules  and  regu- 
lations of  the  New  York  cotton  exchange,  New  Orleans  cotton  ex- 
change, and  Chicago  board  of  trade,  respectively,  provided  'that  con- 
tracts executed  therein  should  be  in  writing;  and  also  provided  that 
im  every  cotton  or  grain  contract  for  future  delivery,  executed  and 
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entered  into  in  said  exchange  or  board  of  trade,  it  slionld  be  itipn- 
lated,  agreed,  and  understood  that  an  actual  receipt  and  delivery  of 
the  cotton  or  grain  was  to  be  had,  and  that  said  contracts  were 
tranaferable  and  assignable.' 

"The  sole  question  here  presented  is  whether  the  statute  in  ques- 
tion is  an  attempt  to  regulate  interstate  commerce;  for,  if  the  plain- 
tiffs in  error  are  shown  hj  the  foregoing  agreed  facts  to  be  engaged 
in  interstate  commerce,  then  the  statute  is  void,  as  an  attempt  by  a 
state  to  regulate  the  commerce  which  the  constitution  of  the  United 
States  places  within  the  exclusive  control  of  federal  authority. 

"Interstate  commerce  must  be  such  as  takes  places  between  states, 
as  differentiated  from  commerce  wholly  within  a  state.  It  must  have 
reference  to  interstate  trade  or  dealing;  and  if  the  regulation  is  not 
such,  and  comprehends  only  commerce  which  is  internal,  the  state  may 
legislate  concerning  it.  In  each  case  the  recurring  question  is.  On 
which  side  of  the  line  does  the  commerce  under  investigation  fallf 

"It  is  unnecessary  to  review  the  former  decisions  of  this  court,  as 
that  has  been  done  in  very  recent  cases,  such  as  the  Lottery  Case 
(Champion  ▼.  Ames),  188  U.  8.  321,  23  Sup.  Ct.  Bep.  321,  47  L.  ed. 
492,  where  it  was  held  that  the  transportation  of  lottery  tickets  was 
interstate  commerce,  and,  as  such,  subject  to  regulation  by  act  of 
Congress.  In  that  case  the  federal  act  prohibiting  the  transmission 
ef  lottery  tickets  was  sustained  because  of  the  actual  carriage  in  in- 
terstate traffic  of  the  tickets  themselves;  and,  in  concluding  the  opin- 
ion of  the  majority  of  the  court,  Mr.  Justice  Harlan  said: 

"  'The  whole  subject  is  too  important,  and  the  questions  suggested 
by  its  consideration  are  too  difficult  of  solution,  to  justify  any  at- 
tempt to  lay  down  a  rule  for  determining  in  advance  the  validity  of 
every  statute  that  may  be  enacted  under  the  commerce  clause.  We 
decide  nothing  more  in  the  present  case  than  that  lottery  tickets  are 
subjects  of  traffic  among  those  who  choose  to  sell  or  buy  them;  that 
the  carriage  of  such  tickets  by  independent  carriers  from  one  state 
to  another  is  therefore  interstate  commerce;  that,  under  its  power 
to  regulate  commerce  among  the  several  states,  Congress — subject  to 
the  limitations  imposed  by  the  constitution  upon  the  exercise  of  the 
powers  granted — has  plenary  authority  over  such  commerce,  and  may 
prohibit  the  carriage  of  such  tickets  from  state  to  state;  and  that 
legislation  to  that  end,  and  of  that  character,  is  not  inconsistent  with 
any  limitation  or  restriction  imposed  upon  the  exercise  of  the  powers 
granted  to  Congress.' 

"And  in  Leloup  ▼.  Mobile,  127  U.  8.  640,  8  Sup.  Ct.  Bep.  1380, 
32  L.  ed.  311,  2  Inters.  Com.  Bep.  134,  it  was  held  that  a  telegraph 
company  whose  business  is  the  transmission  of  messages  from  one 
atate  to  another,  invested  with  the  powers  and  privileges  conferred  by 
Congress,  could  not  be  compelled  to  pay  a  license  tax  by  the  state. 
And  in  Pensacola  TeL  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S.  1,  24 
li.  ed.  708,  it  was  held  that  interstate  telegraphic  communications, 
conducted  by  eompanies  organized  for  that  purpose,  was  commerce 
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within  tbe  regulating  power  of  CongresB.  The  Pensacola  ease  waa 
affirmed  in  Western  Union  Tel.  Co.  ▼.  Texas,  105  U.  8.  460,  26  L. 
ed.  1067,  in  which  ease  Mr.  Chief  Justice  Waite,  speaking  for  the 
court  said,  page  464:  'A  telegraph  company  occupies  the  same  rela- 
tion to  commerce,  as  a  carrier  of  messages,  that  a  railroad  company- 
does  as  a  carrier  of  goods.' 

"While  the  general  principles  applied  in  these  cases  are  not  to  be- 
denied,  there  is  a  class  of  eases  which  hold  that  contracts  between 
citizens  of  different  states  are  not  the  subjects  of  interstate  com- 
merce  simply  because  they  are  negotiated  between  citizens  of  dif- 
ferent states,  or  by  the  agent  of  a  company  in  another  state,  where- 
the  contract  itself  is  to  be  completed  and  carried  out  wholly  within 
the  borders  of  a  state,  although  such  contracts  incidentally  affect 
interstate  trade. 

"As  in  the  cases  involving  insurance  policies,  it  has  been  held 
that  issuing  them  in  one  state  and  sending  them  to  another,  to  be 
there  delivered  to  the  insured  upon  payment  of  premium,  is  not  a 
transaction  of  interstate  commerce:  Paul  v.  Virginia,  8  Wall.  168,. 
19  L.  ed.  357;  Hooper  v.  California,  155  U.  8.  648,  15  Sup.  Ct.  Bep. 
207,  39  L.  ed.  297,  5  Inters.  Com.  Bep.  610;  New  York  L.  Ins.  Co.  v. 
Cravens,  178  U.  8.  389,  20  8up.  Ct.  Bep.  962,  44  L.  ed.  1116. 

"In  Paul  V.  Virginia,  8  WaU.  168,  19  L.  ed.  357,  Mr.  Justice  Field,, 
delivering  the  opinion  of  the  court,  said: 

"  'Issuing  a  policy  of  insurance  is  not  a  transaction  of  commerce. 
The  policies  are  simple  contracts  of  indemnity  against  loss  by  fire,, 
entered  into  between  the  corporations  and  the  assured,  for  a  con- 
sideration paid  by  the  latter.  These  contracts  are  not  articles  of 
commerce  in  any  proper  meaning  of  the  word.  They  are  not  subjects 
of  trade  and  barter,  offered  in  the  market  as  something  having  an 
existence  and  value  independent  to  the  parties  to  them.  They  are., 
not  commodities  to  be  shipped  or  forwarded  from  one  state  to  an- 
other,  and  then  put  up  for  sale.  They  are  like  other  personal  con- 
tracts between  parties  which  are  completed  by  their  signature  and 
the  transfer  of  the  consideration.  Such  contracts  are  not  interstate 
transactions,  though  the  parties  may  be  domiciled  in  different  states. 
The  policies  do  not  take  effect — are  not  executed  contracts — until  de- 
livered by  the  agent  in  Virginia.  They  are,  then,  local  transactions,. 
and  are  governed  by  the  local  law.  They  do  not  constitute  a  part  of 
the  commerce  between  the  states  any  more  than  a  contract  for  the 
purchase  and  sale  of  goods  in  Virginia,  by  a  citizen  of  New  York 
whilst  in  Virginia,  would  constitute  a  portion  of  such  commerce.' 

"In  Hooper  v.  California,  155  U.  S.  648,  15  Sup.  Ct.  Bep.  207,  3^ 
L.  ed.  297,  5  Inters.  Com.  Bep.  610,  it  was  said: 

"  'If  the  power  to  regulate  interstate  commerce  applied  to  all  th& 
incidents  to  which  said  commerce  might  give  rise  and  to  all  con- 
tracts which  might  be  made  in  the  course  of  its  transaction,  that 
power  would  embrace  the  entire  sphere  of  mercantile  activity  in  any 
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waj  eoimeeted  with  trade  between  the  states;  and  would  exclude 
state  control  oyer  many  contracts  purely  domestic  in  their  nature. 
The  business  of  insurance  is  not  commerce.  The  contract  of  insur- 
ance is  not  an  instrumentality  of  commerce.  The  making  of  such  a 
contract  is  a  mere  incident  of  commercial  intercourse,  and  in  this 
respect  there  is  no  difference  whatever  between  insurance  against  fire 
and  insurance  against  ''the  perils  of  the  sea."  ' 

''These  cases  are  not  in  conflict  with  those  in  which  it  is  held  that 
tha  negotiation  of  sales  of  goods  in  a  state  by  a  person  employed  to 
solicit  for  them  in  another  state,  the  goods  to  be  shipped  from  the 
one  state  to  the  other,  is  interstate  commerce:  Bobbins  v.  Shelby  Co. 
Taxing  District,  120  IT.  8.  489,  7  Sup.  Gt.  Bep.  592,  30  L.  ed.  694,  1 
Inters.  Com.  Bep.  45;  similar  cases  are  Bearick  v.  Pennsylvania,  203 
U.  S.  507,  27  Sup.  Ct.  Bep.  159,  51  L.  ed.  295,  and  Caldwell  v.  North 
Carolina,  187  U.  8.  622,  23  Sup.  Ct.  Bep.  229,  47  L.  ed.  336.  In  these 
cases  goods  in  a  foreign  state  are  sold  upon  orders  for  the  purpose  of 
bringing  them  to  the  state  which  undertakes  to  tax  them,  and  the 
transactions  are  held  to  be  interstate  commerce,  because  the  subject 
matter  of  the  dealing  is  goods  to  be  shipped  in  interstate  commerce; 
to  be  carried  between  states  and  delivered  from  vendor  to  purchaser 
l>y  means  of  interstate  carriage. 

''But  how  stands  the  present  case  upon  the  facts  stipulated?  The 
plaintiffs  in  error  are  brokers  who  take  orders  and  transmit  them 
to  other  states  for  the  purchase  and  sale  of  grain  or  cotton  upon  spec- 
nlation.  They  are,  in  no  just  sense,  common  carriers  of  messages, 
AS  are  the  telegraph  companies.  For  that  part  of  the  transactions, 
merely  speculative  and  followed  by  no  actual  delivery,  it  cannot  be 
fairly  contended  that  such  contracts  are  the  subject  of  interstate  com- 
merce; and  concerning  such  of  the  contracts  for  purchases  for  future 
delivery  as  result  in  actual  delivery  of  the  grain  or  cotton,  the  stip- 
ulated facts  show  that,  when  the  orders  transmitted  are  received  in 
the  foreign  state,  the  property  is  bought  in  that  state  and  there  held 
for  the  purchaser.  The  transaction  was  thus  closed  by  a  contract 
completed  and  executed  in  the  foreign  state,  although  the  orders  were 
received  from  another  state.  When  the  delivery  was  upon  a  contract 
of  sale  made  by  the  broker,  the  seller  was  at  liberty  to  acquire  the 
cotton  in  the  market  where  the  delivery  was  required  or  elsewhere. 
He  did  not  contract  to  ship  it  from  one  state  to  the  place  of  delivery 
in  another  state.  And  though  it  is  stipulated  that  shipments  were 
made  from  Alabama  to  the  foreign  state  in  some  instances,  that  was 
not  because  of  any  contractual  obligation  so  to  do.  In  neither  class 
of  contracts,  for  sale  or  purchase,  was  there  necessarily  any  move- 
ment of  commodities  in  interstate  traffic  because  of  the  contracts 
made  by  the  brokers. 

"These  contracts  are  not,  therefore,  the  subjects  of  interstate  com- 
merce any  more  than  in  the  insurance  cases,  where  the  policies  are 
4>rdered  and  delivered  in  another  state  than  that  of  the  residence  and 


28  American  State  Bepobts,  Vol.  121.     [Alabama^ 

within  the  regulating  power  of  Congress.  The  Pensaeola  ease  was 
affirmed  in  Western  Union  Tel.  Co.  y.  Texas,  105  IT.  8.  460,  26  L. 
ed.  1067,  in  which  ease  Mr.  Chief  Justice  Waite,  speaking  for  the 
eourt  said,  page  464:  'A  telegraph  company  occupies  the  same  rela- 
tion to  commerce,  as  a  carrier  of  messages,  that  a  railroad  company 
does  as  a  carrier  of  goods.' 

"While  the  general  principles  applied  in  these  eases  are  not  to  be 
denied,  there  is  a  class  of  eases  which  hold  that  contracts  between 
citizens  of  different  states  are  not  the  subjects  of  interstate  com- 
merce simply  because  they  are  negotiated  between  citizens  of  dif- 
ferent states,  or  by  the  agent  of  a  company  in  another  state,  where 
the  contract  itself  is  to  be  completed  and  carried  out  wholly  within 
the  borders  of  a  state,  although  sueb  contracts  incidentally  affect 
interstate  trade. 

"As  in  the  eases  inyolving  insurance  policies,  it  has  been  held 
that  issuing  them  in  one  state  and  sending  them  to  another,  to  be 
there  delivered  to  the  insured  upon  payment  of  premium,  is  not  a 
transaction  of  interstate  commerce:  Paul  ▼.  Virginia,  8  Wall.  168, 
19  L.  ed.  357;  Hooper  ▼.  California,  155  U.  8.  648,  15  Sup.  Ct.  Rep. 
207,  39  L.  ed.  297,  5  Inters.  Com.  Rep.  610;  New  York  L.  Ins.  Co.  y. 
Cravens,  178  U.  8.  389,  20  Sup.  Ct.  Rep.  962,  44  L.  ed.  1116. 

"In  Paul  ▼.  Virginia,  8  WaU.  168,  19  L.  ed.  357,  Mr.  Justice  Field,, 
delivering  the  opinion  of  the  court,  said: 

"  'Issuing  a  policy  of  insurance  is  not  a  transaction  of  commerce. 
The  policies  are  simple  contracts  of  indemnity  against  loss  by  fire,, 
entered  into  between  the  corporations  and  the  assured,  for  a  con- 
sideration paid  by  the  latter.  These  contracts  are  not  articles  of 
commerce  in  any  proper  meaning  of  the  word.  They  are  not  subjects 
of  trade  and  barter,  offered  in  the  market  as  something  having  an 
existence  and  value  independent  to  the  parties  to  them.  They  are., 
not  commodities  to  be  shipped  or  forwarded  from  one  state  to  an- 
other, and  then  put  up  for  sale.  They  are  like  other  personal  con- 
tracts between  parties  which  are  completed  by  their  signature  and 
the  transfer  of  the  consideration.  Such  contracts  are  not  interstate 
transactions,  though  the  parties  may  be  domiciled  in  different  states. 
The  policies  do  not  take  effect — are  not  executed  contracts — ^until  de- 
livered by  the  agent  in  Virginia.  They  are,  then,  local  transactions,. 
and  are  governed  by  the  local  law.  They  do  not  constitute  a  part  of 
the  commerce  between  the  states  any  more  than  a  contract  for  the 
purchase  and  sale  of  goods  in  Virginia,  by  a  citizen  of  New  York 
whilst  in  Virginia,  would  constitute  a  portion  of  such  commerce.' 

"In  Hooper  v.  California,  155  U.  8.  648,  15  Sup.  Ct.  Rep.  207,  3^ 
L.  ed.  297,  5  Inters.  Com.  Rep.  610,  it  was  said: 

"  'If  the  power  to  regulate  interstate  commerce  applied  to  all  the 
incidents  to  which  said  commerce  might  give  rise  and  to  all  con- 
tracts which  might  be  made  in  the  course  of  its  transaction,  that 
power  would  embrace  the  entire  sphere  of  mercantile  activity  in  any 
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'waj  eoimected  with  trade  between  the  states;  and  would  exclude 
state  control  over  many  contracts  purely  domestic  in  their  nature. 
The  business  of  insurance  is  not  commerce.  The  contract  of  insur- 
suice  is  not  an  instrumentality  of  commerce.  The  making  of  such  a 
contract  is  a  mere  incident  of  commercial  intercourse,  and  in  this 
respect  there  is  no  difference  whatever  between  insurance  against  fire 
juid  insurance  against  "the  perils  of  the  sea."  ' 

''These  cases  are  not  in  conflict  with  those  in  which  it  is  held  that 
the  negotiation  of  sales  of  goods  in  a  state  bj  a  person  employed  to 
solicit  for  them  in  another  state,  the  goods  to  be  shipped  from  the 
one  state  to  the  other,  is  interstate  commerce:  Bobbins  v.  Shelby  Co. 
Taxing  District,  120  IT.  8.  489,  7  Sup.  Ct.  Bep.  592,  30  L.  ed.  694,  1 
Inters.  Com.  Bep.  45;  similar  cases  are  Bearick  v.  Pennsylvania,  203 
TJ.  S.  507,  27  Sup.  Ct.  Bep.  159,  51  L.  ed.  295,  and  Caldwell  v.  North 
iJarolina,  187  U.  8.  622,  23  Sup.  Ct.  Bep.  229,  47  L.  ed.  336.  In  these 
cases  goods  in  a  foreign  state  are  sold  upon  orders  for  the  purpose  of 
bringing  them  to  the  state  which  undertakes  to  tax  them,  and  the 
transactions  are  held  to  be  interstate  commerce,  because  the  subject 
matter  of  the  dealing  is  goods  to  be  shipped  in  interstate  commerce; 
to  be  carried  between  states  and  delivered  from  vendor  to  purchaser 
by  means  of  interstate  carriage. 

"But  how  stands  the  present  case  upon  the  facts  stipulated!  The 
plaintiffs  in  error  are  brokers  who  take  orders  and  transmit  them 
to  other  states  for  the  purchase  and  sale  of  grain  or  cotton  upon  spec- 
ulation. They  are,  in  no  just  sense,  common  carriers  of  messages, 
AS  are  the  telegraph  companies.  For  that  part  of  the  transactions, 
merely  speculative  and  followed  by  no  actual  delivery,  it  cannot  be 
fairly  contended  that  such  contracts  are  the  subject  of  interstate  com- 
merce; and  concerning  such  of  the  contracts  for  purchases  for  future 
•delivery  as  result  in  actual  delivery  of  the  grain  or  cotton,  the  stip- 
ulated facts  show  that,  when  the  orders  transmitted  are  received  in 
the  foreign  state,  the  property  is  bought  in  that  state  and  there  held 
for  the  purchaser.  The  transaction  was  thus  closed  by  a  contract 
completed  and  executed  in  the  foreign  state,  although  the  orders  were 
received  from  another  state.  When  the  delivery  was  upon  a  contract 
of  sale  made  by  the  broker,  the  seller  was  at  liberty  to  acquire  the 
cotton  in  the  market  where  the  delivery  was  required  or  elsewhere. 
He  did  not  contract  to  ship  it  from  one  state  to  the  place  of  delivery 
in  another  state.  And  though  it  is  stipulated  that  shipments  were 
made  from  Alabama  to  the  foreign  state  in  some  instances,  that  was 
not  because  of  any  contractual  obligation  so  to  do.  In  neither  class 
•of  contracts,  for  sale  or  purchase,  was  there  necessarily  any  move- 
ment of  commodities  in  interstate  traffic  because  of  the  contracts 
made  by  the  brokers. 

^' These  contracts  are  not,  therefore,  the  subjects  of  interstate  com- 
merce any  more  than  in  the  insurance  cases,  where  the  policies  are 
4>rdered  and  delivered  in  another  state  than  that  of  the  residence  and 
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office  of  the  companj.  The  delivery,  when  one  was  made,  was  not  be- 
eanse  of  any  contract  obliging  an  interstate  shipment ,  and  the  fact 
that  the  purchaser  might  thereafter  transmit  the  subject  matter  of 
purchase  by  means  of  interstate  carriage  did  not  make  the  contracts 
as  made  and  executed  the  subjects  of  interstate  commerce. 

"We  are  of  the  opinion  that  the  supreme  court  of  Alabama  cor- 
rectly held  that  the  transactions  of  the  plaintiffs  in  error  were  not 
interstate  commerce,  and  the  judgments  in  both  cases  are  aflfirmed": 
Ware  &  Leland  v.  Mobile  County,        U.  S.  28  Sup.  Ct.  Bep.  526, 

L.  ed. 


SOUTHERN  RAILWAY  COMPANY  v.  PATTERSON. 

[148  Ala.  77,  41  South.  964.] 

0ABBIEB8,  ]>aty  of  to  PexBons  Assifltliig  Passeogen. — A  car- 
rier owes  a  duty  to  persons  who  come  upon  a  train  accompanying 
passengers  with  an  intention  of  getting  off  before  the  train  starts^ 
and  if  the  conductor  knows  of  the  person  so  accompanying  a  pas- 
senger, he  is  bound  to  give  such  person  a  reasonable  time  to  alight 
before  starting,  and  if,  after  the  train  is  started,  such  person  alights 
and,  in  doing  so,  is  injured,  his  act  of  alighting  is  not  contributory 
negligence,  and  the  carrier  is  answerable  for  the  damages  suffered, 
(p.  31.) 

RAILWAYS — ^Notice  to  Conductor  of  Purpose  of  Person  AssiBt- 
Ing  a  Passenger,  What  Sufficient. — If  a  person  boards  a  railway  train 
for  the  purpose  of  assisting  an  old  lady  who  is  nearly  blind,  and,, 
before  doing  so,  tells  the  conductor  of  her  condition  and  need  of  as- 
sistance to  get  upon  the  train  and  to  secure  a  seat,  and  is  requested 
by  the  conductor  to  assist  her,  the  company  is  chargeable  with  notice 
of  the  purpose  of  such  person,  that  he  did  not  intend  to  become  a. 
passenger,  and  would  seek  to  alight  from  the  train,     (p.  32.) 

Humes  &  Speake,  for  the  appellant. 

James  A.  Bilbrow,  for  the  appellee. 

■^s  TYSON,  J.  The  plaintiff  received  his  injuries  froia 
a  fall  caused  by  stepping  from  one  of  the  defendant's  pas- 
senger trains  while  moving.  It  was  shown  both  by  the  aver- 
ments of  the  complaint  and  his  testimony  that  he  had 
boarded  the  train  for  the  purpose  solely  of  assisting  an  old 
lady,  who  was  nearly  blind,  at  her  instance  and  request,, 
to  take  passage  upon  it;  and  before  he  could  locate  her  in 
a  seat  the  train  began  to  move  out  of  the  station.  Accord* 
ing  to  the  averments  of  the  complaint  and  his  testimony, 
he  told  the  conductor  in  charge  of  the  train,  before  boarding^ 
it  of  the  old  lady's  condition  and  of  her  need  of  assistance 
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to  get  upon  the  train  and  to  secure  a  seat,  and  was  requested 
by  that  ofiScer  to  perform  that  service.  It  is  undoubtedly 
the  law  that  "a  carrier  owes  a  duty  to  persons  who  come 
upon  a  train  accompanying  passengers,  with  the  intention 
of  getting  off  before  the  train  starts  or  for  the  purpose  of 
meeting  passengers  who  are  about  to  alight.  And  especially 
is  there  such  a  duty  when  the  passenger  requires  assistance 
which  the  servants  of  a  carrier  do  not  undertake  to  render. 
But  if  the  servants  of  the  carrier  have  no  notice  or  knowl- 
edge of  the  intention  of  one  thus  coming  on  board  to  get  off 
before  the  starting  of  the  train,  they  owe  him  an  additional 
duty  as  to  affording  him  an  opportunity  '^  to  safely 
alight*':  6  Cyc.  615.  But  where  the  conductor  of  the  train 
knows  or  should  have  known  that  the  only  purpose  of  the 
person  assisting  a  passenger,  needing  assistance  to  board 
the  train,  is  to  assist  the  passenger  to  a  seat,  he  is  bound  to 
give  such  person  a  reasonable  opportunity  to  alight  before 
starting  it.  And  if,  after  the  train  is  started,  the  person 
alights  from  it,  and  is  injured,  and  his  act  of  alighting  is 
not  under  such  circumstances  as  to  make  him  guilty  of  con- 
tributory negligence,  he  is  unquestionably  entitled  to  recover 
the  damages  suffered  by  him :  Louisville  &  N.  R.  R.  Co.  v. 
Crunk,  119  Ind.  542, 12  Am.  St.  Rep.  443,  21  N.  E.  31 ;  Gallo- 
way V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  87  Iowa,  458,  54  N.  W. 
447 ;  Evansville  &  T.  H.  R.  Co.  v.  Athon,  6  Ind.  App.  295,  51 
Am.  St.  Rep.  303,  33  N.  E.  469 ;  Wood  on  Railroads,  sec.  305,  p. 
1297,  and  note  2;  2  Redfield  on  the  Law  of  Railways,  p.  280; 
4  Elliott  on  Railroads,  sec.  1578,  p.  2458 ;  note,  29  Am.  St. 
Rep.  54. 

Mr.  Elliott  in  his  work  cited  above  says:  ** There  is  some 
diversity  of  opinion  as  to  whether  one  who  enters  a  train 
for  the  purpose  of  assisting  a  passenger  is  to  be  regarded  as 
a  passenger,  and  there  are  cases  which  seem  to  hold  that 
such  a  person  is  a  passenger.  We  are  unable  to  assent  to 
this  doctrine  as  broadly  held  by  some  of  the  cases,  for  it 
seems  to  us  that  the  extraordinary  duty  of  a  carrier  to  a 
passenger  is  not,  as  a  general  rule,  owing  to  such  a  person, 
although  we  have  no  doubt  that  the  railroad  company  owes 
to  him  the  duty  of  exercising  ordinary  or  measurable  care. 
There  may  probably  be  cases  where  a  person  assists  a  pas- 
senger on  a  train,  as,  for  instance,  where  the  passenger  is 
ill,  feeble,  too  young  to  care  for  himself  or  the  like,  where 
it  is  proper  to  hold  that  the  person  needing  the  assistance 
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\b  a  passenger,  but  where  there  is  no  reason  for  rendering 
assistance  the  person  giving  it  cannot,  as  we  believe,  be 
regarded  as  a  passenger."  We  think  the  distinction  here 
pointed  out  by  the  learned  author  is  well  taken.  The  illus- 
tration given  by  him  of  the  condition  of  the  person  taking 
passage  rendering  it  necessary  to  have  an  assistant  to  help 
him  safely  board  or  get  off  the  train,  brings  such  an  assist- 
ant, rendering  the  requisite  service,  within  the  category  with 
respect  to  the  duty  owing  ®^  by  the  carrier  of  a  passenger, 
and  where  injury  is  suffered  by  such  an  assistant  at  the 
hands  of  the  carrier  in  performing  the  service  assumed  by 
him,  whether  assumed  at  the  instance  of  the  passenger  or 
the  servant  of  the  carrier  whose  duty  it  was  to  render  it,  in 
the  absence  of  all  explanation,  the  law  presumes  it  was  the 
result  of  the  carrier's  fault,  and  casts  upon  the  latter  the 
burden  of  overcoming  the  presumption,  or  of  showing  that 
diligence  and  a  careful  observance  of  duty  could  not  have 
prevented  the  injury. 

We  fully  concur  in  the  view  that  the  duty  of  the  con- 
ductor not  to  start  the  train  never  arose  in  this  case  unless 
he  knew  or  ought  to  have  known  that  the  plaintiff's  sole 
purpose  in  going  on  it  was  to  assist  the  lady  to  a  seat.  But 
we  think  the  circumstances  shown  were  such  as  to  afford 
the  reasonable  inference  that  he  did  know  or  ought  to  have 
known  that  plaintiff  boarded  the  train  solely  for  that  pur- 
pose. It  is  reasonable  to  suppose  that  plaintiff  would  not 
have  approached  him,  and  made  known  the  infirmity  of  the 
old  woman  if  he  intended  to  take  passage  himself.  Had  he 
intended  to  do  so,  it  is  more  than  probable  he  would  have 
assisted  the  woman  to  board  the  train  and  to  a  seat  without 
making  known  her  condition  and  need  of  assistance  to  that 
servant  of  the  defendant :  Louisville  &  N.  R.  R.  Co.  v.  Crunk, 
119  Ind.  542,  12  Am.  St.  Rep.  443,  21  N.  B.  31 ;  Galloway  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  87  Iowa,  458,  54  N.  W.  447. 

Nor  can  it  be  affirmed  as  a  matter  of  law,  that  plaintiff's 
alighting  from  the  train,  while  moving,  under  the  circum- 
stances shown,  was  an  act  of  negligence  which  would  defeat 
his  recovery.  Whether  it  was  or  not  was  a  question  for  the 
jury:  Central  R.  R.  &  Banking  Co.  v.  Miles,  88  Ala.  256,  6 
South.  696 ;  North  Birmingham  St.  Ry.  v.  Calderwood,  89  Ala. 
247,  18  Am.  St.  Rep.  105,  7  South.  360;  Montgomery  &  Eu- 
faula  R.  R.  Co.  v.  Stewart,  91  Ala.  421,  8  South.  708 ;  Wat- 
kins  V.  Birmingham  Ry.  &  Elec.  Co.,  120  Ala.  147,  24  South. 
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392,  43  L.  R.  A.  297,  and  authorities  there  cited.  There  was 
clearly  no  duty  on  plaintiff  to  request  the  conductor  to  stop 
the  train,  after  it  started,  for  him  to  alight :  Central  B.  B. 
&  Banking  Co.  v.  Miles,  88  Ala.  256,  6  South.  696.  He  had 
the  right  to  get  off,  and  if  injured  in  doing  so  he  may  re- 
cover if  the  conductor  knew  or  ought  to  have  known  what 
his  purpose  was  in  boarding  ®^  it,  there  being  no  dispute 
but  that  he  was  diligent  in  the  service  he  was  rendering, 
and  in  getting  off  he  did  no  more  than  a  prudent  and  care- 
ful man  would  have  done.  And  the  breach  of  duty  owing 
to  him  by  the  conductor  in  starting  the  train  without  giv- 
ing him  a  reasonable  opportunity  to  alight  was  clearly  the 
proximate  cause  of  his  injury,  just  as  much  so  as  was  the 
breach  of  duty  the  proximate  cause  of  the  injury  recovered 
for  in  the  ease  of  Central  B.  B.  &  Banking  Co.  v.  Miles,  88 
Ala.  256,  6  South.  696,  and  other  cases  cited  by  us  of  a 
similar  pature.  We  need  only  apply  these  principles  to  the 
points  insisted  on  for  a  reversal  in  brief  of  appellant's  coun- 
sel, except  as  to  charge  8,  to  see  that  none  of  them  are  well 
taken. 

Charge  8  was  calculated  to  mislead  the  jury  to  the  con- 
clusion that  the  conductor  must  have  had  express  notice 
that  plaintiff  was  not  a  passenger,  or  did  not  intend  to  re- 
main on  the  train. 

Affirmed. 

Weakley,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  concur. 


The  Duty  of  Carriers  to  Persons  Assisting  Passengers  on  a  train  ii 
discussed  in  the  notes  to  Illinois  Cent.  R.  R.  Co.  v.  O'Keefe,  61  Am. 
8t.  Rep.  97;  Little  Boek  ete.  By.  Co.  v.  Lawton,  29  Am.  St.  Rep. 
54.  If  the  father  of  an  invalid  daughter  has  an  agreement  with 
a  railroad  company  that  its  ears  shall  stop  long  enough  for  him  to 
pnt  her  aboard  the  ears,  and  to  alight  therefrom  in  safety,  the  rela- 
tion of  carrier  and  passenger  exists  between  him  and  the  company 
while  he  is  assisting  her  on  the  cars  and  departing  therefrom:  Evans- 
▼ille  ete.  R.  R.  Co.  ▼.  Athon,  6  Ind.  App.  295,  51  Am.  St.  Rep.  303. 
But  it  is  said  that  a  person  who  goes  into  the  caboose  of  a  freight 
train  to  assist  a  passenger,  without  license  or  expectation  of  becoming 
a  passenger,  is  a  mere  trespasser,  to  whom  the  railroad  company  owes 
no  duty  until  it  has  knowledge  that  he  is  there:  Earl  y.  Chicago  etc. 
By.  Co.,  109  loiva,  14,  77  Am.  St.  Rep.  516.  And  if  a  man  goes 
to  a  depot  with  his  wife  to  assist  her  in  taking  a  train,  but  with  no 
intention  himself  of  becoming  a  passenger,  it  is  said  that  the  railway 
company  owes  him  no  duty  of  protection  from  third  persons  at  the 
depot:  Houston  etc.  R.  R.  Co.  ▼.  Phillio,  96  Tex.  18,  97  Am.  St.  Rep. 
S68. 
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DANIELS  V.  CARNEY. 

[148  Ala.  81,  42  South.  452.] 

PLBADINC} — ^What  not  SuAcient  to  Oharge  Defendant  with 
Knowledge. — ^An  averment  that  the  defendant's  servants  were  guilty 
of  negligence  in  failing  to  stop  the  paddle-wheels  to  prevent  the 
creation  of  a  succession  of  large  waves  when  a  small  boat  with  occu- 
pants was  plainly  visible  to  such  servants  is  defective,  in  not  further 
stating  that  such  boat  and  its  contents  were  actually  seen  by  them, 
(p.  36.) 

PLEADIK<} — Necessity  of  Averring  Knowledge  of  Danger. — A 
complaint  charging  negligence  in  not  stopping  the  revolutions  of  a 
propeller  or  paddle-wheel  of  a  steamboat  when  a  small  boat  and  its 
occupants  were  seen  by  the  defendant's  servants  is  defective,  in  not 
showing  that  the  peril  of  such  occupants  was  an  obvious  one,  or  was 
known  to  the  servants,     (p.  36.) 

NAVIOABLE  WATERS — ^BespectiTe  Bights  of  Large  and 
Small  Boats. — ^The  exercise  of  the  right  of  navigation  is  as  much 
guaranteed  to  small  craft  as  to  a  great  steamer.  Each  owes  the  other 
the  duty  of  observance  of  due  care  so  as  to  avoid  inflicting  wrong  and 
injury  upon  the  other.  The  injury  resulting  from  a  violation  of  this 
duty,  whether  intentional  or  through  negligence,  carries  with  it  theT 
legal  responsibility  of  answering  in  damages,     (p.  37.) 

KAVIOABLE  WATEBS — ^Duty  of  Steamers  to  Stop  the  Bevo- 
Intlon  of  Paddle-wheels  to  Prevent  Injury  to  Occupants  of  Small 
Boats. — ^If  a  steamer  and  a  small  boat  are  being  navigated  in  a  river, 
and  the  small  boat  is  in  such  a  position  that  the  continued  revolution 
of  the  steamer's  paddle-wheel  or  propeller  will  create  large  waves 
BuiBcient  to  capsize  or  swamp  the  small  boat  in  passing,  thereby  en- 
dangering the  lives  of  its  occupants,  the  steamer  and  its  owners  owe 
the  duty  to  such  occupants  of  avoiding  the  danger  by  ceasing  the 
normal  operation  of  the  steamer  and  stopping  the  revolution  of  its 
wheels  or  propeller  until  the  small  boat  has  passed  without  the  sone 
of  danger  of  waves  from  the  larger  boat,  and  if,  by  failing  to  do  so, 
any  of  such  occupants  loses  his  life,  such  owners  are  answerable,  (p. 
37.) 

NAVIOABLE  WATEBS — Contributory  Kegligence— Oocnpants 
of  Small  Boats,  When  not  Presumed  Ouilty  of.-^Where  persons  in  a 
small  boat  in  a  navigable  stream  are  safe  in  the  absence  of  an 
unusual  disturbance  in  the  water,  and  the  water  at  the  time  the 
steamer  approaches  is  smooth,  they  cannot  be  adjudged  guilty  of  con- 
tributory negligence  when  the  boat  is  capsized  by  waves  due  to  the 
continuous  revolution  of  the  propeller  or  wheels  of  the  steamer.  Such 
persons  had  the  right  to  assume  that  the  navigators  of  large  crafts 
would  observe  their  duty  under  the  law  toward  a  small  boat  to  avoid 
the  infliction  of  injury,     (p.  37.) 

SIASTEE  AND  SEBVANT— Steamboat,  Failure  to  Allege  that 
Persons  Operating  Were  Acting  in  the  Line  of  Their  Authority. — In 
an  action  against  the  owners  of  a  steamboat  to  recover  for  the  death 
of  a  human  being  averred  to  have  occurred  from  the  negligence  of 
servants  who  were  operating  such  boat  in  failing  to  discontinue  such 
operation  and  to  stop  the  propeller  or  wheels  of  such  steamer,  and 
thereby  prevent  large  waves  by  which  the  small  boat  was  capsized, 
the  complaint  must  allege  that  such  servants  acted  at  the  time  in  the 
scope  and  line  of  their  authority,     (p.  38.) 
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Action  by  an  administratxix  to  recover  for  personal  in- 
juries resulting  in  the  death  of  her  intestate.  Demurrers  in- 
terposed to  the  complaint  were  sustained  and  judgment  en- 
tered thereon  in  favor  of  the  defendant,  from  which  the 
plaintiff  appealed. 

E.  W.  Stoutz,  for  the  appellant. 

Gregory  L.  and  H.  T.  Smith,  for  the  appellees. 

®*  DOWDELL,  J.  The  complaint  was  originally  filed 
containing  two  counts,  and  was  afterward  amended  by  the 
addition  of  the  third  count,  which  latter  count  was  subse- 
quently amended.  The  complaint  was  demurred  to,  both 
as  originally  filed  and  as  amended,  which  demurrers  being 
sustained  by  the  court,  the  plaintiff  declined  to  further 
plead,  and  thereupon  judgment  was  rendered  for  the  de- 
fendant, from  which  judgment  the  present  appeal  is  prose- 
cuted. The  court's  ruling  on  the  demurrers  constitutes  the 
basis  of  the  first  four  assignments  of  error;  the  fifth  and 
last  assignment  being  based  on  the  final  judgment  ren- 
dered. 

The  suit  is  to  recover  damages  for  personal  injury,  re- 
sulting in  the  death  of  plaintiff's  intestate  by  drowning, 
through  the  negligence  of  defendant's  servants  in  the  opera- 
tion of  defendant's  steamboat,  causing  the  small  boat  in 
which  plaintiff's  intestate  was  riding  to  be  capsized  in  Mo- 
bile river.  The  theory  of  the  plaintiff's  case  is  that  the 
death  of  plaintiff's  intestate  was  the  proximate  result  of 
the  failure  of  defendant's  servants  to  exercise  due  care  in 
the  operation  of  defendant's  steamboat  after  the  discovery 
of  the  peril  of  said  intestate.  There  is  no  pretense  of  any 
prior  negligence  in  the  operation  of  said  steamboat  where- 
by the  accident  resulted.  On  the  contrary,  it  is  averred 
that  the  steamboat  ®*  was  bein^  operated  in  the  usual  and 
normal  way.  The  theory,  as  well  as  the  insistence  in  argu- 
ment, of  plaintiff's  counsel,  is  that  it  was  the  duty  of  the 
servants,  after  the  discovery  of  the  peril,  to  cease  the  nor- 
mal operation  of  the  steamboat,  by  stopping  the  revolu- 
tion of  the  propeller  or  paddle-wheels  of  said  boat,  in  order 
to  prevent  the  creation  of  waves,  which,  it  is  alleged,  caused 
the  swamping  or  capsizing  of  the  small  boat  in  which  said 
intestate  was  riding. 
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PLEADINa^-What  not  Suiftcient  to  Oharge  Defendant  with 
Knowledge. — ^An  averment  that  the  defendant's  servants  were  guilty 
of  negligence  in  failing  to  stop  the  paddle-wheels  to  prevent  the 
creation  of  a  succession  of  large  waves  when  a  small  boat  with  occu- 
pants was  plainly  visible  to  such  servants  is  defective,  in  not  further 
stating  that  such  boat  and  its  contents  were  actually  seen  by  them, 
(p.  36.) 

PLEABIKC} — ^Necessity  of  Averring  Knowledge  of  Danger. — A 
complaint  charging  negligence  in  not  stopping  the  revolutions  of  a 
propeller  or  paddle-wheel  of  a  steamboat  when  a  small  boat  and  its 
occupants  were  seen  by  the  defendant's  servants  is  defective,  in  not 
showing  that  the  peril  of  such  occupants  was  an  obvious  one,  or  was 
known  to  the  servants,     (p.  36.) 

NAVIOABLE  WATEBS — ^Respective  Bights  of  Large  and 
Small  Boats. — ^The  exercise  of  the  right  of  navigation  is  as  much 
guaranteed  to  small  craft  as  to  a  great  steamer.  Each  owes  the  other 
the  duty  of  observance  of  due  care  so  as  to  avoid  inflicting  wrong  and 
injury  upon  the  other.  The  injury  resulting  from  a  violation  of  this 
duty,  whether  intentional  or  through  negligence,  carries  with  it  theT 
legal  responsibility  of  answering  in  damages,     (p.  37.) 

KAVIOABLE  WATEBS — ^Duty  of  Steamers  to  Stop  the  Bevo- 
Intlon  of  Paddle-wheels  to  Prevent  Injury  to  Occupants  of  Small 
Boats. — ^If  a  steamer  and  a  small  boat  are  being  navigated  in  a  river, 
and  the  small  boat  is  in  such  a  position  that  the  continued  revolution 
of  the  steamer's  paddle-wheel  or  propeller  will  create  large  waves 
sufficient  to  capsize  or  swamp  the  small  boat  in  passing,  thereby  en- 
dangering the  lives  of  its  occupants,  the  steamer  and  its  owners  owe 
the  duty  to  such  occupants  of  avoiding  the  danger  by  ceasing  the 
normal  operation  of  the  steamer  and  stopping  the  revolution  of  its 
wheels  or  propeller  until  the  small  boat  has  passed  without  the  zone 
of  danger  of  waves  from  the  larger  boat,  and  if,  by  failing  to  do  so, 
any  of  such  occupants  loses  his  life,  such  owners  are  answerable,  (p. 
37.) 

NAVIOABLE  WATEBS — Contributory  Kegligence— Oocopants 
of  Small  Boats,  When  not  Presumed  Ouilty  of.-^Where  persons  in  a 
small  boat  in  a  navigable  stream  are  safe  in  the  absence  of  an 
unusual  disturbance  in  the  water,  and  the  water  at  the  time  the 
steamer  approaches  is  smooth,  they  cannot  be  adjudged  guilty  of  con- 
tributory negligence  when  the  boat  is  capsized  by  waves  due  to  the 
continuous  revolution  of  the  propeller  or  wheels  of  the  steamer.  Such 
persons  had  the  right  to  assume  that  the  navigators  of  large  crafts 
would  observe  their  duty  under  the  law  toward  a  small  boat  to  avoid 
the  infliction  of  injury,     (p.  37.) 

SIASTEB  AND  SEBVANT— Steamboat,  Failure  t«  Allege  that 
Persons  Operating  Were  Acting  in  the  Line  of  Their  Authority. — ^In 
an  action  against  the  owners  of  a  steamboat  to  recover  for  the  death 
of  a  human  being  averred  to  have  occurred  from  the  negligence  of 
servants  who  were  operating  such  boat  in  failing  to  discontinue  such 
operation  and  to  stop  the  propeller  or  wheels  of  such  steamer,  and 
thereby  prevent  large  waves  by  which  the  small  boat  was  capsized, 
the  complaint  must  allege  that  such  servants  acted  at  the  time  in  the 
•cope  and  line  of  their  authority,     (p.  38.) 
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Action  by  an  administratrix  to  recover  for  personal  in- 
juries resulting  in  the  death  of  her  intestate.  Demurrers  in- 
terposed to  the  complaint  were  sustained  and  judgment  en- 
tered thereon  in  favor  of  the  defendant,  from  which  the 
plaintiff  appealed. 

B.  W.  Stoutz,  for  the  appellant. 

Gregory  L.  and  H.  T.  Smith,  for  the  appellees. 


DOWDELL,  J.  The  complaint  was  originally  filed 
containing  two  counts,  and  was  afterward  amended  by  the 
addition  of  the  third  count,  which  latter  count  was  subse- 
quently amended.  The  complaint  was  demurred  to,  both 
as  originally  filed  and  as  amended,  which  demurrers  being 
sustained  by  the  court,  the  plaintiff  declined  to  further 
plead,  and  thereupon  judgment  was  rendered  for  the  de- 
fendant, from  which  judgment  the  present  appeal  is  prose- 
cuted. The  court's  ruling  on  the  demurrers  constitutes  the 
basis  of  the  first  four  assignments  of  error;  the  fifth  and 
last  assignment  being  based  on  the  final  judgment  ren- 
dered. 

The  suit  is  to  recover  damages  for  personal  injury,  re- 
sulting in  the  death  of  plaintiff's  intestate  by  drowning, 
through  the  negligence  of  defendant's  servants  in  the  opera- 
tion of  defendant's  steamboat,  causing  the  small  boat  in 
ivhich  plaintiff's  intestate  was  riding  to  be  capsized  in  Mo- 
bile river.  The  theory  of  the  plaintiff's  case  is  that  the 
death  of  plaintiff's  intestate  was  the  proximate  result  of 
the  failure  of  defendant's  servants  to  exercise  due  care  in 
the  operation  of  defendant's  steamboat  after  the  discovery 
of  the  peril  of  said  intestate.  There  is  no  pretense  of  any 
prior  negligence  in  the  operation  of  said  steamboat  where- 
by the  accident  resulted.  On  the  contrary,  it  is  averred 
that  the  steamboat  ®*  was  bein^  operated  in  the  usual  and 
normal  way.  The  theory,  as  well  as  the  insistence  in  argu- 
ment, of  plaintiff's  counsel,  is  that  it  was  the  duty  of  the 
servants,  after  the  discovery  of  the  peril,  to  cease  the  nor- 
mal operation  of  the  steamboat,  by  stopping  the  revolu- 
tion of  the  propeller  or  paddle-wheels  of  said  boat,  in  order 
to  prevent  the  creation  of  waves,  which,  it  is  alleged,  caused 
the  swamping  or  capsizing  of  the  small  boat  in  which  said 
intestate  was  riding. 
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boat  at  the  time  of  the  alleged  wrong  and  injury  were  act- 
ing within  the  scope  and  line  of  their  authority.  Non  con- 
stat these  servants  were  at  the  time  and  place  acting  in 
ittter  disregard  of  authority  of  the  master,  in  which  event 
no  responsibility  could  attach  to  the  master  on  account 
of  their  negligent  operation  of  the  steamboat.  In  the  case 
of  Lampkin  v.  Louisville  &  N.  R.  B.  Co.,  106  Ala.  287,  17 
South.  448,  the  plaintiff  was  a  passenger  on  defendant's 
train,  and  while  a  passenger  was  assaulted  by  a  brake- 
man  on  said  train.  It  was  held  in  that  case  that  the  facts 
stated  in  the  complaint  were  sufficient,  without  stating  in 
terms  that  the  employ^  by  whom  plaintiff  was  assaulted 
was  acting  within  the  scope  of  his  duties.  In  Woodward 
Iron  Co.  V.  Herndon,  114  Ala.  191,  21  South.  430,  that,  suit 
was  brought  under  the  employers'  liability  statute,  and 
the  court  ruled  that  where  the  complaint  averred  that  the 
engineer  was  in  charge  and-  control  of  an  engine,  which 
he  was  at  the  time  running  over  a  track  of  the  company's, 
this  was  prima  facie  sufficient  to  show  that  he  was  in  the 
discharge  of  his  duties  under  such  employment.  The  facts 
in  the  case  before  us,  we  think,  differentiate  the  case  from 
the  foregoing  cases  cited  and  relied  on  by  the  appellant. 
In  the  Lampkin  case  (106  Ala.  287,  17  South.  448),  the 
relationship  of  carrier  and  passenger  is  shown,  with  the 
duties  and  responsibilities  attaching  to  such  relation  under 
the  law,  and  the  further  fact  is  shown  that  the  assaulting 
party  was  an  employ^  and  brakeman  *''  on  defendant's 
train.  In  the  Woodward  Iron  Co.  case  (114  Ala.  191,  21 
South.  430),  the  suit  being  under  the  employers'  liability 
statute,  the  court  ruled  that  the  averments  in  the  com- 
plaint as  to  superintendence,  etc.,  were  within  the  terms 
of  the  statute.  In  the  case  before  us  no  relationship  ex- 
isted between  the  plaintiff's  intestate  and  the  defendant, 
and  the  suit  is  for  a  common-law  liability,  and  not  imder 
the  statute.  In  Postal  Tel.  Co.  v.  Brantley,  107  Ala.  683, 
18  South.  321,  it  is  said:  **The  test  of  liability  in  all  cases 
depends  upon  the  question  whether  the  injury  was  com- 
mitted by  the  authority  of  the  master,  expressly  conferred 
or  fairly  inferred  from  the  nature  of  the  employment  and 
the  duties  incident  to  it."  In  the  plaintiff's  complaint  it 
is  not  charged  that  the  defendant  was  guilty  of  negligence, 
but  the  necrligence  complained  of  was  that  of  defendant's 
servant.    We  think  it  perfectly  clear  that  the  defendant 
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could  not  be  made  liable  for  any  acts  of  her  servants  done 
by  them  without  the  scope  of  their  employment,  and  not 
by  her  authority.  If  these  servants  undertook  to  operate 
her  steamboat  down  the  river  without  her  authority,  she 
I  could  not  be  made  liable  for  their  wrongful  acts.    This 

being  true,  it  follows,  in  order  to  fix  a  liability  upon  her 
for  negligent  conduct  of  the  servants,  it  should  be  averred 
and  shown  that  they  were  acting  with  her  authority  or 
within  the  scope  and  line  of  their  employment. 

Finding  no  errors  in  the  ruling  of  the  court  on  the  de- 
murrers, the  judgment  appealed  from  will  be  affirmed. 

Affirmed. 

Weakley,  C.  J.,  and  Haralson  and  Denson,  JJ.,  concur. 


THE  DUTIES  BEQUIBED  OF  TWO  OB  MORE  VESSELS  ON  KAV- 
lOABIiE  WATEBS  TO  AVOID  INJUBINO  EACH  OTHEB  AND 
THEIB  OOOTJPANTS. 

I.  Scope  of  Note,  89. 

n.  Degree  of  Oare  Required. 

a.  In  General,  40. 

b.  Fault  of  One  Vessel  wlU  not  Believe  the  Other  from 

Want  of  Due  Oare,  41. 

m.  Care  Bequired  of  Steamers  as  to  Speed,  i2» 

IV.  Duty  to  Keep  Lookout. 

a.  On  Forward  Part  of  Vesael,  43. 

b.  Astern,  40. 

V.  Dnty  of  Vessels  Moving  In  Fog,  40. 
VL  Wlien  Vessel  Ought  to  be  Stopped,  47. 
Vn.  Duty  of  SaiUng  Vessels  to  Keep  Tbelr  Course,  48. 
Vin.  Duty  of  Steamers  to  Keep  Out  of  Way  of  Sailing  Vessels,  48. 
IX.  Duty  of  Overtaking  Vessel  to  Keep  Out  of  Way,  49. 
Z.  Duty  of  Vessels  to  Exhibit  Lli^ts,  50. 
XL  Duty  of  Moving  Vessel  to  Avoid  One  at  Andbor,  60. 
^TTT.  Duty  of  Vessel  at  Anchor,  61. 
XTTT  Duty  of  Vessel  Entering  Harbor,  61. 

ZIV.  Duty  of  Vessels  When  Passing  Through  Narrow  Channels,  62. 
XV.  Duty  of  Vessels  When  Approaching  a  Bridge,  52. 
XVL  Duty  of  Vessels  to  Answer  Signals,  62. 
XVXX.  Duty  of  Vessels  Leaving  SUp,  62. 
XVJJLL  Duty  of  Larger  Vessels  to  Avoid  Imperiling  Smaller  Craft  by 
Swells. 

a.  In  General,  63. 

b.  Bowboats,  58. 

L    Scope  of  Note. 

It  is  the  purpose  of  this  note  to  discuss  the  duties  which  are  re- 
quired of  those  intrusted  with  the  management  of  two  or  more  ves- 
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sels  on  navigable  waters  to  avoid  injury  to  the  vessels  and  their 
occupants  not  only  by  collisions,  but  also  to  embrace  the  duties  which 
larger  vessels  owe  to  smaller  craft  (including  rowboats)  to  avoid 
imperiling  the  smaller  craft  by  their  swells.  As  this  latter  branch 
of  the  subject  has  not  been  heretofore  much  noticed  by  law-writers^ 
it  will  be  given  considerable  attention  in  this  note.  In  connection 
with  this  note,  see  the  note  on  collisions  attached  to  Broadwell  v. 
Swigert,  45  Am.  Dec.  61,  and  the  note  attached  to  Baker  y.  Lewis, 
75  Am.  Dee.  601.  For  the  duty  of  ship  owners  to  seaman,  see  the 
note  attached  to  Scarff  v.  Met  calf,  1  Am.  St.  Bep.  812,  and  the  note 
attached  to  Gabrielson  y.  Waydell,  31  Am.  St.  Bep.  805. 

n.    Degree  of  Care  Bequired. 

a.  In  General. — The  ever-increasing  amount  of  travel  by  water, 
aa  well  as  the  fact  that  a  large  part  of  the  world's  products  is  trans- 
ported by  means  of  navigation,  makes  the  question  of  the  duty  re- 
quired of  those  intrusted  with  the  navigation  of  ves&els,  for  the  pro- 
tection of  life  and  property,  one  of  prime  importance.  Certain  rules 
and  regulations  regarding  the  management  of  yessela  intended  to 
guard  against  accidents  and  to  protect  persons  and  property  on  navi- 
gable waters  have  been  adopted  by  nearly  all  the  great  nations  of 
the  world.  But  a  technical  observance  of  these  rules  will  not  absolve 
those  in  eharge  of  such  vessels  from  avoiding  accidents,  for  the 
maritime  law  recognizes  that  an  observance  of  these  rules  is  not  alwaya 
sufficient,  and  has  wisely  adopted  as  its  paramount  rule  that  acci- 
dents must  be  avoided,  and  is  therefore  rigid  in  exacting  unremitting 
care  and  vigilance  on  the  part  of  those  intrusted  with  the  navigation 
of  vessels,  and  any  negligence,  inattention,  or  want  of  skill  resulting 
in  injury  to  person  or  property  will  entitle  the  sufFerer  to  compen- 
sation: Baker  v.  Lewis,  33  Pa.  301,  75  Am.  Dec.  598,  and  note;  The 
Petrel,  Fed.  Cas.  No.  2261,  6  McLean,  491;  The  Clytie,  Fed.  Cas.  No. 
2913,  10  Ben,  588;  The  D.  S.  Gregory,  Fed.  Cas.  No.  4103,  16  Blatchf. 
542;  The  Lincoln,  Fed.  Cas.  No.  8354,  1  Low.  46;  Mills  v.  The  Nathan- 
iel Holmes,  Fed.  Cas.  No.  9613,  1  Bond,  352;  Ward  y.  Ogdensburgh, 
Fed.  Cas.  No.  17,158,  Newb.  139;  Western  Ins.  Co.  y.  The  Goody 
Friends,  Fed.  Cas.  No.  17,436;  The  Alicia  A.  Washburn,  19  Fed.  788; 
The  Nacoochee,  22  Fed.  855. 

Perhaps  the  best  illustrations  of  this  rule  are  found  in  those  cases 
where  the  plea  of  inevitable  accident  was  interposed  by  the  vessel 
alleged  to  be  at  fault.  In  The  Nacoochee,  22  Fed.  855,  it  was  held 
that  a  collision  be  ween  two  vessels  in  a  fog  could  not  be  justified 
on  the  plea  of  inevitable  accident  unless  it  appeared  that  both  vessels 
had  endeavored  by  all  means  in  their  power,  with  due  care  and  a 
proper  display  of  nautical  skill,  to  prevent  the  accident. 

In  The  Clarita,  23  Wall.  1,  23  L.  ed.  146,  Mr.  Justice  Clifford  said: 
"Such  a  defense  [inevitable  accident]  can  never  be  sustained  where 
it  appears  that  the  disaster  was  caused  by  negligence.  •  •  •  •  Unless. 
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it  appean  that  both  parties  have  endeavored  by  all  means  in  their 
power,  with  due  eare  and  a  proper  display  of  nautical  skill,  to  prevent 
the  collision,  the  defense  of  inevitable  aeeident  is  inapplicable  to  the 
ease."  And  in  The  Momin^^  Light,  2  Wall.  550,  17  L.  ed.  862,  and 
The  Pennsylvania,  19  Wall.  125,  22  L.  ed.  148,  the  doctrine  is  plainly 
stated  that  an  inevitable  accident  is  only  one  which  could  not  be 
prevented  by  the  exercise  of  ordinary  eare,  caution  and  maritime 
skilL 

b.  Faolt  of  One  Vessel  will  not  Believe  the  Other  ttam  Want  of 
Dne  Care. — ^When  a  vessel  sees  danger  of  a  collision,  she  is  bound  to 
use  e'very  means  in  her  power  to  prevent  it  and  to  abate  the  con- 
sequences, although  the  other  vessel  was  at  fault:  Carlisle  v.  Holton, 
3  La.  Ann.  48,  48  Am.  Dec.  440;  The  Vim,  12  Fed.  906;  The  B.  ft  C,  18 
Fed.  543;  The  Garden  City,  19  Fed.  529.  And  this  rule  prevails  no 
matter  what  the  prior  fault  of  the  other  vessel  may  be:  The  Scioto, 
Fed.  Cas.  No.  12,508;  The  Maria  Martin,  12  Wall.  31,  20  L.  ed.  251; 
The  Warren,  18  Fed.  559;  The  Pegasus,  19  Fed.  46.  Hence  in  Cum- 
mins V.  Spruance,  4  Harr.  (Del.)  315,  it  was  held  that  a  vessel,  though 
out  of  her  proper  place,  was  not  to  be  run  into  with  impunity  if  she 
could  be  avoided  by  the  exercise  of  ordinary  eare  and  skill.  And 
this  rule  was  adopted  in  Moore  v.  Moss,  14  111.  106,  where  a  vessel  was 
not  only  out  of  her  proper  course,  but  in  the  course  of  the  other  vessel. 
In  The  Farmer  v.  MeCraw,  26  Ala.  189,  62  Am.  Dec.  718,  it  is  said: 
"Because  a  flat  boat  runs  at  night  when  she  should  not,  or  ties  up 
in  the  wrong  place,  would  not  justify  a  steamboat  in  running  into 
her,  any  more  than  a  stagecoach  would  be  justified  in  willfully  or 
carelessly  running  over  a  man  lying  asleep  in  the  road;  and  in  all 
such  cases  if  the  act  causing  the  injury  could  have  been  prevented  by 
the  use  of  ordinary  care,  the  failure  to  use  it  will  render  the  party 
liable.  There  is  no  inflexible  rule  either  of  the  river  or  the  road, 
the  neglect  of  which  by  one  party  will  dispense  with  the  exercise 
of  common  caution  by  the  other." 

It  was  undoubtedly  the  rule  at  common  law  that  where  a  collision 
was  due  to  the  fault  of  both  vessels,  neither  could  recover  for  the 
resulting  injury,  for,  as  was  said  by  Lord  Tenterden,  in  Vanderplank 
V.  Miller,  Moore  ft  M.  169,  "The  question  is  whether  you  think  the 
accident  was  occasioned  by  the  want  of  care  on  the  part  of  the  crew 
of  the  Robert  and  Ann.  If  there  was  want  of  care  on  both  sides, 
the  plaintiffs  cannot  maintain  their  action;  to  enable  them  to  do  so, 
the  accident  must  be  attributed  entirely  to  the  fault  of  the  crew  of 
the  defendant." 

But  in  its  desire  to  establish  as  paramount  law  the  rul?  that  acci- 
dents must  be  avoided,  and  to  impose  greater  caution  on  the  part  of 
those  in  charge  of  a  vessel  to  avoid  a  collision  even  when  the  other 
vessel  is  grossly  at  fault,  the  admiralty  law  of  both  England  and 
this  country  is,  that  if  there  is  fault  on  the  part  of  both  vessels, 
neither  is  excused,   but  the  loss  must  be  equally  borne.    Thus  in 
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The  Woodrop,  2  Dod's  Adm.  83,  Lord  Stowell,  who  is  justly  distin- 
guished as  an  admiralty  judge,  said:  "A  misfortune  of  this  kind 
[collision]  may  arise  when  both  parties  are  to  blame,  when  there  has 
been  want  of  due  diligence  or  skill  on  both  sides.  In  such  case  the 
rule  of  law  is,  that  the  loss  must  be  apportioned  between  them,  as 
having  been  occasioned  by  the  fault  of  both  of  them."  The  rule 
thus  laid  down  by  Lord  Stowell  has  been  universally  followed  in  the 
United  States:  Beeves  v.  The  Constitution,  Fed.  Gas.  Ko.  11,659; 
Stainback  v.  Bae,  14  How.  (IT.  S.)  532,  14  L.  ed.  530;  The  Catherine 
V.  Dickinson,  17  How.  (U.  S.)  170,  15  L.  ed.  233;  Sturgis  v.  Boyer, 
24  How.  (U.  S.)  110,  16  L.  ed.  591;  The  Morning  Light,  2  Wall.  550, 
17  L.  ed.  862;  The  Continental,  14  Wall.  345,  20  L.  ed.  802.  A  good 
ease  showing  when  both  boats  were  guilty  of  negligence  is  that  of 
Ladd  V.  Foster,  12  Saw.  547,  31  Fed.  827.  Here  the  ferry-boat  "New 
York,"  after  getting  one  hundred  feet  from  her  landing  on  a  trip 
from  Albina  to  Portland,  was  hailed  by  a  person  on  the  landing  who 
desired  passage.  The  master  undertook  to  back  in  for  him,  and  in 
so  doing  drifted  broadside  against  the  wire  cable  of  the  ferry-boat 
^'Albina,"  which  at  the  time  waa  navigating  between  Albina  and 
North  Portland^  and  was  about  three  hundred  feet  from  the  shore. 
The  river  was  swollen,  and  owing  to  the  pressure  of  the  current  and 
the  wind  on  the  "Albina,"  her  cable  was  caught  up  at  or  near  the 
surface  of  the  water  between  the  boat  and  the  shore,  so  that  it  caught 
the  "New  York"  just  under  her  guards  and  held  her  as  on  a  pivot, 
and  the  current  caused  her  to  turn  on  her  side.  One  of  the  pas- 
aengers  of  the  "New  York"  jumped  out  of  the  cabin  and  was  caught 
between  the  cable  and  the  boat,  sustaining  injuries  from  which  he  died 
the  same  day.  It  was  held  that  his  death  was  caused  by  the  negligent 
handling  of  the  "New  York,"  although  the  "Albina"  was  also  held 
liable,  because  the  stretching  of  her  cable  on  the  surface  was  an 
unlawful  obstruction  of  navigation. 

m.    Oare  Beqnired  of  Bteamera  as  to  Speed. 

One  of  the  duties  rigidly  enforced  by  the  courts  with  reference  to 
the  care  required  in  the  navigation  of  steam  vessels,  for  the  protec- 
tion of  life  and  property,  is  that  when  approaching  each  other,  or 
y)ther  vessels  where  there  is  danger  of  a  collision,  it  is  their  duty  to 
go  at  such  speed  that  will  enable  them  to  stop  and  reverse  their 
engines  in  time  to  avoid  an  accident.  Said  Leavitt,  J.,  in  Ward  v. 
Ogdensburgh,  Fed.  Cas.  No.  17,158,  Newb.  139:  "The  general  tend- 
ency is  to  enforce  the  duty  of  great  caution  and  unremitting  vigi- 
lance on  the  part  of  those  engaged  in  the  navigation  of  vessels  pro- 
pelled by  steam.  The  obligation  of  lessening  the  speed  of  steamboats, 
under  all  circumstances,  where  unchecked  velocity  may  be  supposed 
to  be  dangerous,  is  especially  enjoined.  And  there  can  be  no  question 
that  the  preservation  of  human  life,  as  well  as  of  property,  demands 
At  this  day,  when  there  is  such  a  disposition  to  sacrifico  everything 
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to  rapidity  of  moyement,  tliat  ownen  and  managen  of  steamboats 
should  be  held  to  a  most  rigid  aceountability. "  And  the  supreme 
court  of  the  United  States,  in  Newton  v.  Btebbins,  10  How.  (U.  8.) 
586,  13  L.  ed.  551,  quoted  with  approval  the  language  of  the  court  in 
The  Bose,  2  W.  Bob.  1:  "It  may  be  a  matter  of  convenience  that  steam 
vessels  should  proceed  with  great  rapidity,  but  the  law  will  not 
justify  them  in  proceeding  with  such  rapidity  if  the  property  and 
lives  of  other  persons  are  thereby  endangered."  Similar  views  are 
expressed  in  The  Empire  State,  Fed.  Gas.  No.  4474,  2  Biss.  216;  The 
Free  State,  91  IT.  S.  200,  23  L.  ed.  299.  And  when  approaching  a 
smaller  vessel  with  tows  a  steamer  is  bound  to  slacken  her  speed 
and  proceed  with  great  caution.  In  The  Blenheim,  14  Fed.  797,  a 
steamer  proceeding  at  a  speed  of  nine  miles  an  hour  was  bound  to 
slacken  her  speed  when  approaching  a  sailing  vessel  in  a  narrow 
channeL  And  in  Hall  v.  The  Buffalo,  Fed.  Gas.  No.  5927,  it  is  held 
that  a  steamer  on  the  St.  Glair  river  on  a  dark  night  going  eight 
miles  an  hour  waa  bound  to  slacken  her  speed  upon  seeing  a  vessel's 
lights  a  short  distance  below  her.  So,  too,  when  a  steamer  has  dis- 
covered the  light  of  an  approaching  sailing  vessel  and  lost  it,  she 
must  reduce  her  speed,  or  even  stop,  if  necessary,  until  she  finds  it 
again:  The  Illinois,  Fed.  Gas.  No.  7002,  5  Blatchf.  256.  And  when  a 
steamboat  is  passing  a  ferry  slip  she  is  bound  to  go  at  such  speed 
that  she  could  stop  in  time  to  prevent  striking  a  ferry-boat  in  case 
one  ahould  come  out:  The  B.  B.  Martin,  Fed.  Gas.  No.  4091,  10  Ben. 
532.  In  The  little  Giant,  Fed.  Gas.  No.  8401,  2  Biss.  23,  it  is  an- 
nounced that  a  tug  has  no  right  to  run  in  a  crowded  thoroughfare 
like  the  Ghicago  river  at  a  speed  greater  than  five  miles  an  hour. 

IV.    Duty  to  Sleep  Lookout. 

&.  On  Forward  Part  of  VeaseL — ^Another  rule  which  is  vigorously 
enforced  by  the  courts,  because  it  is  considered  one  of  the  most 
important  safeguards  against  accidents,  is  that  vessels  must  keep  a 
lookout  on  the  forward  part  of  the  ship:  Ward  v.  Armstrong,  14  HI. 
283;  The  America,  Fed.  Gas.  No.  284,  10  Blatchf.  155;  The  Ancon, 
Fed.  Gas.  No.  348,  6  Saw.  118;  The  Gity  of  New  York,  Fed.  Gas.  No. 
2769,  8  Blatchf.  194;  Killam  v.  The  Erie,  Fed.  Gas.  No.  7765;  The 
Parkinsburg,  Fed.  Gas.  No.  10,753,  5  Blatchf.  247;  Ward  v.  Ogdens- 
bnrgh.  Fed.  Gas.  No.  17,158,  Ncwb.  139;  The  Sam  Botan,  20  Fed.  333; 
St.  John  V.  Paine,  10  How.  (U.  S.)  557,  13  L.  ed.  537;  Newton  v. 
Stebbins,  10  How.  (U.  S.)  586,  13  L.  ed.  551;  The  Ottawa  v.  Stewart, 
3  Wall.  268,  18  L.  ed.  165.  And  not  only  must  the  lookout  be  placed 
in  the  forward  part  of  the  vessel,  but  his  position  must  be  such  that 
his  view  will  not  be  obstructed  by  smokestacks  or  sails:  The  Java, 
Fed.  Gas.  No.  7233,  14  Blatchf.  524;  The  Majenta,  Fed.  Gas.  No. 
B946,  2  Abb.  (U.  S.)  495.  And  the  lookout  must  be  one  who  can 
give  his  entire  attention  to  that  duty;  the  man  at  the  wheel  is  not 
a  proper  lookout:  Philadelphia  etc.  B.  B.  Go.  v.  Kerr,  33  Md.  331; 
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The  Blossom,  Fed.  Cat.  No.  1564  (Ole.  188);  The  ParkiiiBbarc^,  Fed* 
Cas«  No.  10,758,  5  Blatehf.  247;  Newton  ▼.  Stebbins^  10  How.  (U.  8.) 
588,  13  L.  ed.  581;  The  Oeneesee  Chief  ▼.  Fitzhagh,  12  How.  (U.  8.) 
443, 18  L.  ed.  1058.  Hence  neither  the  captain  or  the  mate  is  a  proper 
lookout:  Bill  ▼.  8mith,  89  Conn.  206;  The  Tillie,  Fed.  Cas.  No.  14,049, 
13  Blatehf.  614;  The  Sam  Bo  tan,  20  Fed.  838.  And  the  fact  that  all 
hands  had  been  called  aft  to  attend  to  some  other  dotj  required  would 
not  excuse  the  failure  to  keep  a  proper  lookout:  The  Schooner  Cath- 
erine V.  Dickinson,  17  How.  (U.  S.)  170,  15  L.  ed.  233;  Whitridge  ▼* 
DiU,  23  How.  (U.  8.)  448,  16  L.  ed.  581;  The  New  Orleans,  106  U.  8. 
13,  1  Sup.  Ct.  Bep.  90,  27  L.  ed.  96.  The  case  of  Ward  ▼.  Ogdens- 
burgh.  Fed.  Cas.  No.  17,158,  Newb.  189,  illustrates  how  exacting  the 
law  is  in  requiring  a  lookout  on  the  forward  part  of  a  vesseL  The 
ease  was  one  of  great  importance,  because  it  inyolved  the  loss  of  a 
large  passenger  ship  and  some  two  hundred  lives.  It  was  evidently 
carefully  considered,  and  all  the  leading  eases,  both  English  and 
American,  touching  the  questions  inyolved  were  fully  reviewed.  The 
loss  of  life  and  property  was  due  to  a  collision  between  the  ''Atlan- 
tic,'' a  large  passenger  steamer  on  its  way  from  Buffalo  to  Detroit, 
and  the  ''Ogdensburgh,"  a  large  propeller  navigating  on  the  lake. 
The  action  for  damages  was  against  both  vessels,  but  the  owners  of 
the  propeller  ' '  Ogdensburgh "  insisted  that  the  accident  resulted 
from  the  failure  of  the  "Atlantic"  to  have  a  proper  lookout  on 
the  forward  part  of  the  vessel.  On  the  night  of  the  collision,  it  waa 
not  dark — ^in  fact,  the  stars  were  shining — ^but  the  haze  on  the  lake 
made  it  difficult  to  see  objects  at  any  great  distance,  and  the  route 
of  the  "Atlantic"  was  one  much  frequented  by  other  vessels.  The 
"Atlantic"  was  a  large  steamer  of  great  speed,  and  on  the  night 
of  the  disaster  had  between  five  hundred  and  six  hundred  persons  on 
board.  The  facts  regarding  the  question  at  issue  as  to  a  lookout 
on  the  steamer  will  appear  from  the  language  of  the  court,  which  we 
quote  at  length:  "It  is  insisted  that  the  'Atlantic'  had  no  sufficient 
watch  on  deck  during  the  night  of  the  collision.  The  night,  aa 
already  noticed,  was  not  dark,  but  the  haze  on  the  lake  made  it 
difficult  to  distinguish  objects  at  any  considerable  distance.  The 
route  of  the  steamer,  especially  in  the  vicinity  of  Long  Point  lights 
was  one  much  frequented  by  vessels  and  steamers  passing  up  and 
down  the  lake,  and  to  and  from  points  along  the  southern  shore,  by 
propellers  and  other  craft,  carrying  on  commerce  with  the  lower 
lakes  through  the  Welland  canal.  The  'Atlantic'  was  a  steamer  of 
great  power  and  of  great  speed;  and,  on  the  night  referred  to,  waa 
the  freighter  of  between  five  and  six  hundred  human  beings.  These 
facts  are  quite  sufficient  to  justify  the  conclusion  that  those  in- 
trusted with  her  management  and  navigation  were  called  upon  for 
the  exercise  of  the  greatest  watchfulness  and  care.  It  seems  the 
only  persons  on  deck  having  any  rightful  connection  with  the  steamer,, 
from  the  time  she  left  Buffalo  till  the  occurrence  of  the  terrible  eol- 
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liffioii|  wbieh   sent  her  to  the  bottom  of  the  lake,   and  occasioned 
the  Ion  of  some  two  hundred  human  lives,  were  the  second  mate  and 
the  wheelsman.     As  before  noticed,  it  was  the  captain's  watch;  and 
the  testimonj  of  the  most  experienced  and  Tellable  experts  is,  that 
under  the  circumstances  of  the  ease,  it  was  wholly  improper  that  the 
captain  should  have  intrusted  the  care  of  the  boat  to  the  sole  man- 
agement of  the  second  mate,  an  officer  in  whom  the  higher  qualifi- 
eations  of  a  navigator  are  not  looked  for,  and  who,  in  the  language  of 
a  very  intelligent  expert,  is  viewed  as  the  mere  'drudge'  or  assistant 
of  the  captain.    In  point  of  fact,  the  second  mate,  even  if  his  com- 
petency for  the  station  is  admitted  (which  is,  at  least,  doubtful), 
did  not  keep  a  vigilant  lookout,  within  the  requirements  of  the  de- 
eisions  of  the  highest  judicial  tribunals  of  the  country.    He  was,  by 
his  own  statement,  in  the  pilot-house  at  the  time  he  made  the  lights 
of  the  propeller,  looking  from  one  of  the  windows;  and  did  not  make 
these  lights  till  they  were  about  one  mile  distant.    In  the  case  of 
8t  John  V.  Paine,  10  How.  (51  U.  8.)  557,  13  L.  ed.  557,  it  was  said 
by  Judge  Nelson,  in  delivering  the  opinion  of  the  court,  that  'the 
steamboat  was  in  fault  in  not  keeping  at  the  time  a  proper  lookout 
on  the  forward  part  of  the  deck;  and  that  the  failure  to  descry  the 
schooner  at  a  greater  distance  than  half  a  mile  ahead  is  attributable 
to  this  neglect.    The  pilot-house  in  the  night,  especially  if  dark  and 
the  view  obscured  by  clouds  in  the  distance,  was  not  the  proper  place, 
whether  the  windows  were  up  or  down.     The  view  of  a  lookout  sta- 
tioned there  must  necessarily  be  interrupted.'    And  in  the  same  case 
the  court  held,  'that  a  competent  and  vigilant  lookout,  stationed  at 
the   forward  part  of  the  vessel,  and  in  a  position  beist  adapted  to 
descry  vessels  approaching,  at  the  earliest  moment,  is  indispensable 
to    exempt  the  steamboat  from  blame  in  case   of   accident  in   the 
night -time,  while  navigating  waters  on  which  it  is  accustomed   to 
meet  other  water  craft.'    And  again  the  court  said:  'There  is  noth- 
ing harsh  or  unreasonable  in  this  rule;  and  its  strict  observance  and- 
enforcement  will  be  found  as  beneficial  to  the  interests  of  the  owner 
as  to  the  safety  of  navigation.'    In  the  case  of  the  Genessee  Chief 
V.  Fitzhugh,  12  How.  443,  13  L.  ed.  1058,  in  giving  the  opinion  of  the 
court,  Chief  Justice  Taney  says:    'It  is  the  duty  of  every  steam- 
boat traversing  waters  where  sailing  vesels  are  often  met  with,  to 
have  a  trustworthy  and  constant  lookout,  besides  the  helmsman.    It 
is  impossible  for  him  to  steer  the  vessel  and  keep  the  proper  watch  in 
his  wheel-house.     His   position  is  unfavorable  to  it,   and  he  cannot 
safely  leave  the  wheel  to  give  notice  when  it  becomes  necessary  to 
check  suddenly  the  speed  of  the  boat.    And  whenever  a  collision 
happens  with  a  sailing  vessel,  and  it  appears  that  there  was  no  other 
lookout  than  the  helmsman,  or  that  such  lookout  was  not  stationed  in 
a  proper  place,  or  not  actively  and  vigilantly  employed  in  his  duty, 
it  must  be  regarded  as  prima  facie  evidence  that  it  was  occasioned 
by  her  fault.' 
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"In  a  recent  case  of  admiralty,  against  the  steamboat  'Northern 
Indiana,'  a  passenger  boat  on  Lake  Erie,  decided  by  Judge  Hall,  of 
the  district  court  of  the  United  States  for  the  northern  district  of 
New  York  (Fed.  Cas.  No.  10,320,  3  Blatehf.  92),  it  was  held  that 
the  mate  alone,  while  the  officer  of  the  deck,  though  in  all  respects 
competent  to  the  duty,  did  not  constitute  a  sufficient  lookout  within 
the  requirements  of  the  decisions  of  the  supreme  court  of  the  United 
States  referred  to.  The  judge  remarks  that,  'the  mate  was  the  officer 
of  the  deck,  holding  the  temporary  command  of  the  vessel,  and  liable 
to  be  continually  called  to  the  discharge  of  duties  inconsistent  with 
the  keeping  of  a  constant  and  vigilant  watch,  and  ought  not  to  have 
been  relied  on  for  that  purpose.'  In  England,  the  rules  prescribed  by 
the  courts  in  regard  to  lookouts  are  more  stringent  than  in  the  United 
States.  A  ease  ia  reported  in  2  Eng.  Law  &  Eq.  557,  in  which  the 
'Europa,'  one  of  the  Atlantic  steamers,  was  condemned  for  an  injury 
to  a  sailing  vessel,  occurring  during  a  thick  fog,  on  the  route  of  steam 
travel  between  the  United  States  and  England,  on  the  ground  of  the 
insufficiency  of  her  lookout;  when  the  proof  was,  that  there  was  an 
officer  stationed  on  the  bridge,  a  quartermaster  on  the  top-gallant 
forecastle,  another  quartermaster  at  the  con,  besides  one  at  the  wheeL 
I  cannot  hesitate  to  say,  in  view  of  these  authorities,  that  the 
'Atlantic'  did  not  maintain  a  sufficient  lookout  on  the  night  of  the 
collision. ' ' 

b.  Astern. — Though  the  law,  as  we  have  seen,  is  very  exacting 
in  requiring  all  vessels  to  keep  a  competent  lookout  on  the  for- 
ward part  of  the  deck,  it  does  not  require  them  to  keep  a  lookout 
astern  to  give  notice  of  being  overtaken  by  a  vessel  approaching  from 
behind:  Erwin  v.  Neversink  Steamboat  Co.,  23  Hun,  578,  affirmed  in 
88  N.  Y.  184.  This  rule  if  founded  upon  the  reason,  as  we  shall 
hereafter  see,  that  the  greatest  caution  is  imposed  on  overtaking 
vessels  to  prevent  accident.  And  a  proper  observance  on  their  part 
would  render  a  lookout  astern  on  the  other  vessel  unnecessary. 

There  is,  however,  an  exception  to  the  rule,  for  when  a  steamer  ia 
backing  out  of  her  slip,  she  is  required  to  maintain  a  proper  lookout 
astern  to  avoid  injury  to  neighboring  craft:  The  Nevada,  Fed.  Cas. 
No.  10,131,  17  Blatehf.  122. 

V.    Duty  of  Vessels  Moving  In  Fog. 

When  vessels  are  moving  in  a  fog  they  are  bound  to  proceed  with 
great  care  and  circumspection,  and  at  such  moderate  speed  that  they 
can  be  easily  stopped:  The  Bristol,  Fed.  Cas.  No.  1892,  10  Blatehf. 
537;  The  Chancellor,  Fed.  Cas.  No.  2589,  4  Ben.  153;  Leonard  v. 
Whitwill,  Fed.  Cas.  No.  8261,  10  Ben.  638;  Morrison  v.  Petaluma,  Fed. 
Cas.  No.  9848,  1  Saw.  126;  The  Shady  Side,  Fed.  Cas.  No.  12,692,  IT 
Blatehf.  132.  And  they  should  proceed  only  at  such  speed  as  would 
allow  them  to  be  stopped  immediately  upon  the  appearance  of  danger: 
The  Eleanora,  Ftd.  Cas.  No.  4335,  17  Blatehf.  88;  The  Leland,  19  Fed. 
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77L  This  rule  has  been  held  applieable  also  to  sailing  vessels: 
Gnibert  ▼.  The  George  Bell,  Fed.  Cas.  No.  5856,  3  Hughes,  468;  The 
John  Hopkins,  13  Fed.  185. 

In  The  Leland,  19  Fed.  771,  it  was  held  that  a  steamer  going  eight 
and  a  half  miles  an  hour  in  a  dense  fog  on  Lake  Michigan  was  going 
too  fast.  And  in  The  Lepanto,  21  Fed.  651,  a  steamer  going  seven 
and  a  half  knots  an  hour  in  a  dense  fog  was  held  not  to  be  going  at 
moderate  speed.  In  The  Colorado  ▼.  The  H.  P.  Bridge,  91  U.  8.  692, 
23  L.  ed.  379,  the  supreme  court  of  the  United  States  announced  that 
five  or  six  knots  an  hour  was  too  fast  for  a  steamer  to  proceed  on 
Lake  Huron  in  a  dense  fog. 

In  The  Manistee,  7  Biss.  35,  Fed.  Cas.  No.  9028,  seven  and  a  half 
miles  an  hour  was  held  entirely  too  fast.  In  The  Hansa,  5  Ben.  501, 
Fed.  Cas.  No.  6037,  nine  and  a  half  knots  an  hour  in  a  fog  was  held 
not  to  be  moderate  speed.  And  a  vessel  going  at  a  greater  speed 
than  eight  knots  an  hour  in  the  South  Vineyard  channel  in  a  fog 
was  held  immoderate:  The  Blackstone,  1  Low.  485,  Fed.  Cas.  No.  1473. 
In  McCready  v.  Goldsmith,  18  How.  (U.  S.)  89,  15  L.  ed.  288,  it  was 
held  that  a  steamer  going  sixteen  or  seventeen  miles  an  hour  in  a  fog 
on  Long  Island  Sound  in  the  direct  track  of  the  coasting  trade  was 
grossly  at  fault. 

In  The  City  of  Panama,  5  Saw.  63,  Fed.  Cas.  No.  2764,  it  was  held 
that  a  steamer  going  eight  miles  an  hour  in  a  fog  at  sea  was  going 
at  an  immoderate  rate  of  speed.  While  in  The  Andrew  Hicks,  24 
Fed.  653,  it  is  said  that  ten  to  ten  and  a  half  knots  an  hour  in  a  fog 
in  mid-ocean  is  immoderate  speed.  In  the  recent  case  of  The  Ken- 
tucky, 148  Fed.  500,  it  is  held  that  a  steamer  navigating  in  a  fog 
at  such  rate  of  speed  that  when  another  vessel,  which  was  practically 
motionless,  came  into  view  she  was  unable  to  stop  in  time  to  avoid  a 
eoUision  was  in  fault  for  excessive  speed. 

So,  too,  when  two  steamers  are  approaching  from  opposite  directions 
in  a  fog  they  must  not  only  check  speed,  but,  if  necessary,  stop  and 
back:  Ward  v.  Ogdensburgh,  Newb.  139,  Fed,  Cas.  No.  17,158. 

In  Palmer  v.  Merchants'  and  Miners'  Transp.  Co.,  154  Fed.  683,  it 
was  held  that  a  steamer  going  at  a  speed  of  ten  or  eleven  knots  an 
hoar  in  a  fog  at  sea  was  not  going  at  moderate  speed,  and  that  when 
the  master  heard  a  single  blast  of  the  fog  horn  of  another  vessel 
nearly  ahead  and  apparently  only  a  short  distance  away,  he  was  not 
justified  in  assuming  that  he  could  locate  the  precise  position  of  such 
vessel,  and  that  he  was  overtaking  her,  but  it  was  his  duty  to  at 
once  reverse  and  go  full  speed  astern  until  the  steamer  was  stopped 
and  the  location  of  the  other  vessel  definitely  ascertained.  In  this 
case  it  is  also  held  that  a  schooner  in  a  dense  fog  going  three  and 
a  half  knots  an  hour  was  going  at  moderate  speed. 

VL    When  a  Vessel  Ought  to  bs  9topped. 

It  IB  one  of  the  cardinal  rules  of  navigation  that  when  a  steamer 
eannot  be  steered,  she  should  be  stopped:  The  Minnie  B.  Childs,  Fed. 
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Oai.  No.  9639.  But  there  sre  other  times  when  gb6  is  required  to  stop 
in  order  to  prevent  accident  and  protect  life  and  the  destruction  of 
property.  Thus,  when  she  sees  a  sailing  vessel  approaching  her  with 
fluctuating  lights,  she  should  stop  until  the  sailing  vessel's  course  is 
definitely  known:  The  Westover,  2  Fed.  91.  It  seems,  however,  that 
a  sailing  vessel  is  not  bound  to  shorten  sail  or  lie  to  because  an 
approaching  vessel  cannot  be  seen  on  account  of  the  darkness  of  the 
night:  The  Morning  Light,  2  WaU.  550. 

Vn.    Duty  of  Sailing  Vessels  to  Kaep  Their  Oonrse. 

As  vessels  propelled  by  steam  are  more  easily  handled  than  sailing 
vessels,  it  is  an  imperative  rule  of  navigation  that  the  latter  should 
hold  their  course:  The  Pilot,  20  Fed.  80;  The  Plymouth,  26  Fed.  879;. 
The  Carroll,  8  Wall.  302;  The  Scotia,  14  Wall.  170;  Ludwig  v.  The 
Free  State,  91  U.  8.  200,  23  L.  ed.  299;  Golding  v.  The  Illinois,  108 
U.  8.  298,  26  L.  ed.  562;  MarshaU  v.  The  Adriatic,  107  XT.  8.  512,  27 
L.  ed.  497. 

But  whUe  this  rule  is  imperative,  and  it  may  be  stated,  as  a  general 
proposition,  that  when  an  accident  occurs  between  a  steamer  and  a 
sailing  vessel  it  would  have  to  be  a  strong  case  which  could  put  the 
sailing  vessel  in  the  wrong  for  holding  her  course,  still  the  rule  does 
not  prevent  her  from  changing  her  course  to  avoid  immediate  danger 
— such,  for  example,  as  danger  arising  from  natural  obstructions  to 
navigation:  Lyman  v.  The  John  L.  Hasbrouck,  93  U.  S.  405,  23  L. 
ed.  9G2;  nor  to  avoid  immediate  collision  with  a  steamer:  Waldorf 
V.  The  New  York,  1  Flipp.  49,  Fed.  Cas.  No.  17,057.  The  reason 
for  the  imperative  rule  that  sailing  vessels  must  keep  their  course 
is  based  on  the  rule  that  a  steam  vessel  is  required  to  keep  out  of 
the  way;  and  is  well  illustrated  in  New  York  etc.  Steamship  Co.  ▼. 
Rumball,  21  How.  (U.  S.)  372,  16  L.  ed.  144,  where  the  court  said: 
''Under  the  rule  that  a  steamer  must  keep  out  of  the  way,  she  must, 
of  necessity,  determine  for  herself  and  upon  her  own  responsibility, 
independently  of  the  sailing  vessel,  whether  it  is  safer  to  go  to  the 
right  or  left,  or  stop;  and  in  order  that  she  may  not  be  deprived  of 
the  means  of  determining  the  matter  wisely,  and  that  she  may  not  be 
defeated  or  baffled  in  the  attempt  to  perform  her  duty  in  the  emer- 
gency, it  is  required,  in  the  admiralty  jurisprudence  of  the  United 
States,  that  sailing  vessels  shall  keep  their  course,  and  allow  the 
steamer  to  pass  either  on  the  right  or  left,  or  to  adopt  such  measures 
of  precaution  as  she  may  deem  best  suited  to  enable  her  to  perform 
her  duty  and  fulfill  the  requirement  of  the  law  to  keep  out  of  the 
way. ' ' 

Vm.    I>nt7  of  Steamers  to  Keep  Oat  of  Way  of  Sailing  Vessels. 

The  duty  of  sailing  vessels  to  hold  their  course  is  founded  upon 
the  rule  strictly  enjoined  upon  steamboats,  namely,  that  it  is  the 
duty  of  a  steamer  to  keep  out  of  the  way  of  a  sailing  vessel  when 
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ihej  are  approaching  each  other  in  mieh  a  way  as  to  Involve  risk  of 
a  collision.  This  general  doctrine,  being  based  on  the  sound  principle 
that  vessels  propelled  by  steam  are  bo  much  more  easily  controlled 
than  sailing  vessels,  is  universally  upheld:  Philadelphia  W.  k  B.  B. 
Co.  V.  Kerr,  33  Md.  331;  Mailler  v.  Express  Propeller  Line,  61  N.  Y. 
312;  Lockwood  v.  Lashell,  19  Pa.  344;  Holmes  v.  Watson,  29  Pa.  457; 
The  Cadiz,  20  Fed.  157;  Haight  v.  Bird,  26  Fed.  539;  The  Oregon  v. 
Bocca,  18  How.  (T7.  8.)  570,  15  L.  ed.  515;  New  York  S.  B.  Co.  v. 
Bumball,  21  How.  (U.  a)  372,  16  L.  ed.  144;  The  Carroll  v.  Green, 
8  Wall.  302,  19  L.  ad.  392;  The  Fannie  v.  The  Ellen  Forrester,  11  Wall. 
238,  20  li.  ed.  114;  The  Benefactor  v.  Mount,  102  U.  S.  214,  26  L.  ed. 
157;  Golding  ▼.  The  Hlinois,  103  IT.  8.  298,  26  L.  ed.  562.  And  this 
duty  on  the  part  of  steamboats  extends  to  barges  propelled  by  oars: 
Bigley  ▼.  Williams,  80  Pa.  107.  And  also  to  flat  boats  floating  with 
the  current  of  a  river:  Pearce  v.  Page,  24  How.  (T7.  8.)  228,  16  L.  ed. 
623.  Bat  it  seems  the  rule  does  not  apply  to  rowboats:  Philadelphia 
B.  B.  Co.  ▼.  Adams,  89  Pa.  31,  33  Am.  Bep.  721,  though  of  this  we 
will  Bi>eak  later  under  a  separate  subdivision  in  this  note. 

IX.    Duty  of  Overtaking  Vessel  to  Seep  Out  of  Way. 

It  is  a  well-established  law  of  navigation  that  a  vessel  overtaUng 
another  must  keep  out  of  the  way  of  the  latter:  Erwin  v.  Neversink 
8teamboat  Co.,  23  Hun,  573,  affirmed  in  88  N.  Y.  184;  The  Naragansett, 
Fed.  Gas.  No.  10,018,  10  Blatchf.  475;  The  W.  H.  Clark,  Fed.  Cas. 
No.  17,482,  5  Bias.  295;  The  Peter  Bitter,  14  Fed.  173;  Whitridge 
▼.  Dill,  23  How.  (U.  a)  448, 16  L.  ed.  581,  where  Mr.  Justice  aifPord 
said:  ''Where  a  vessel  astern,  in  an  open  sea  and  in  good  weather. 
Is  sailing  faster  than  the  one  ahead,  and  pursuing  the  same  general 
direction,  if  both  vessels  are  close  hauled  on  the  wind,  the  vessel 
astern,  as  a  general  rule,  is  bound  to  give  way,  or  to  adopt  the  neces- 
sary precaution  to  avoid  a  collision.  That  rule  rests  upon  the  prin- 
ciple that  the  vessel  ahead,  on  that  state  of  facts,  has  the  seaway 
before  her,  and  is  entitled  to  hold  her  position;  and,  consequently, 
the  vessel  coming  up  must  keep  out  of  the  way."  And  in  The 
Bhode  Island,  Ole.  505,  Fed.  Cas.  No.  11,745,  the  same  rule  Is  ap- 
plied in  the  case  of  steam  vessels,  it  being  here  held  that  an  ap- 
proaching steamer  takes  upon  herself  the  point  of  determining 
whether  a  safe  passage  remains  for  her  beside  a  vessel  preceding  her, 
and  must  bear  the  consequences  of  misjudgment  in  that  respect, 
and  that  no  immunity  is  extended  by  the  law  to  the  one  possessing 
the  greater  speed,  but  that,  so  far  as  encouraging  the  exercise  of 
this  power  to  the  utmost,  the  law  continuously  warns  and  checks 
Teasels  propelled  by  steam  against  an  improvident  employment  of 
speed  so  as  to  avoid  danger  to  others  moving  with  less  velocity. 
But,  said  Judge  Bett  in  this  case:  ''The  law  will  not  justify  a 
vesael  ahead  varying  her  course  or  taking  measures  not  indispensable 
to  her  own  safety,  to  check  or  embarraso  another  Tessel  attempt- 
lag  to  pass  her." 
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In  Erwin  ▼.  Neversink  Steamboat  Co.,  88  N.  T.  184,  the  two 
ateamers  "Hope''  and  " Americas "  were  navigating  on  East  river. 
The  latter  overtook  and  struck  the  former,  and  the  engineer  of  the 
"Hope"  was  drowned  as  a  result  of  the  collision.  The  "Ameri- 
eus"  had  signaled  that  she  would  pass  to  the  left  of  the  forward 
vessel  but  had  received  no  answer  to  her  signal.  It  was  held  that 
the  overtaking  vessel  should  have  slackened  her  speed  or  stopped, 
and  had  no  right  to  assume  that  the  silence  of  the  forward  vessel  in 
not  replying  to  her  signal  was  acquiescence.  It  was  further  held 
that  the  forward  vessel  was  not  guiltj  of  negligence  in  not  having 
a  lookout  astern,  because  it  was  the  duty  of  the  overtaking  vessel 
to  have  kept  out  of  the  way  and  avoided  the  accident. 

X.    Duty  of  Vessels  to  Exhibit  Lights. 

One  of  the  duties  required  of  all  vessels  is  to  exhibit  lights,  and 
these  lights  must  be  placed  and  exhibited  as  the  rules  of  naviga- 
tion prescribe.  Thus  in  The  Empire  State,  Fed.  Cas.  No.  4474,  2 
Bias.  216,  it  was  held  that  a  green  and  a  red  light  placed  in  the 
center  of  a  schooner  with  only  a  board  between  them  was  not  a 
compliance  with  the  act  of  Cod gr ess  as  to  proper  lights.  And  unless 
a  steam  vessel  exhibits  her  proper  lights  to  m  sailing  vessel,  the 
latter  will  not  be  liable  for  failing  to  exhibit  her  torch  to  the 
steamer:  The  New  Orleans,  Fed.  Cas.  No.  10,180,  9  Ben.  303;  and  the 
lights  of  a  sailing  vessel  must  be  placed  in  a  conspicuous  place  and 
not  obscured  by  the  sails:  The  Johanne  Auguste,  21  Fed.  134;  and 
she  must  avoid  showing  a  confusion  of  lights  to  an  approaching 
steamer:  Allen  ▼.  Mackey,  Fed.  Cas.  No.  228,  1  Sprague,  219.  In 
Kelly  V.  Cunningham,  1  CaL  365,  a  brig  lying  in  the  harbor  of  San 
Francisco  in  the  usual  track  of  bay  and  river  steamers  was  run  into 
and  damaged  by  a  river  steamer  on  her  usual  course,  going  at  di- 
minished speed.  There  was  no  intentional  wrong  on  the  part  of  those 
navigating  the  steamer.  The  brig  had  no  lights  hung  out,  and  it 
was  held  that  there  was  no  liability  on  the  part  of  the  steam  vessel 
because  ordioary  prudence  required  the  brig  to  show  a  light,  and  the 
fact  that  it  was  the  common  practice  in  the  harbor  to  neglect  doing 
80  was  no  excuse. 

XL    Duty  of  Moving  Vessel  to  Avoid  One  at  Anchor. 

It  is  the  duty  of  a  vessel  in  motion  to  avoid  one  anchored  at  a 
proper  landing  place:  Bill  v.  Smith,  39  Conn.  206;  Knowlton  v.  San- 
ford,  32  Me.  148,  52  Am.  Dee.  649;  Mills  v.  Nathaniel  Holmes,  Fed. 
Cas.  No.*  9613,  1  Bond,  352;  The  Clara,  Fed.  Cas.  No.  2788,  5  Ben. 
875;  The  Boekaway,  19  Fed.  449;  Sampson  v.  Hand,  6  Whart.  311,  36 
Am.  Dec.  231.  And  in  Mercer  y.  The  Florida,  Fed.  Cas.  No.  9433,  3 
Hughes,  488,  it  is  held  that  if  a  steamer  runs  into  a  vessel  at  anchor 
which  is  showing  the  proper  lights,  the  presumption  of  tha  ataam- 
•r's  negligence  ia  eonclusive. 
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Zn.    Doty  of  Vessel  mt  Anchor. 

While  a  moving  vessel  is  bound  to  avoid  one  at  anehor,  there  are 
certain  duties  required  of  those  at  anehor  in  the  path  of  other  ves- 
sels. One  of  these  duties  is,  that  the  anchored  vessel  must  keep 
an  anchor  watch:  The  Lydia,  Fed.  Oas.  No.  8614,  4  Ben.  523;  O'Neal 
V.  Sears,  Fed.  Gas.  No.  10,530,  2  Sprague,  52;  The  Sapphire  v.  Napoleon 
111,  11  Wall.  164,  20  L.  ed.  127;  Shepherd  v.  The  Clara,  102  U.  S. 
200,  26  L.  ed.  145.  And  it  is  also  her  duty  to  display  a  light:  Kelly 
V.  Cunningham,  1  Oal.  365;  Innis  v.  The  Senator,  1  Cal.  459,  54  Am. 
Dee.  305;  Lenox  v.  Winismmet  Co.,  Fed.  Cas.  No.  8248,  1  Sprague, 
160;  Simpson  v.  Hand,  6  Whart.  311,  36  Am.  Dec.  231.  It  is  also 
the  duty  of  a  vessel  anchoring  in  a  river  near  a  city  and  at  a  place 
where  vessels  making  a  landing  are  liable  to  come,  to  give  the  neces- 
sary fog  signals  in  a  fog  or  snowstorm:  The  Porter,  Fed.  Cas.  No. 
11,285,  2  Dill.  146.  So,  too,  when  a  vessel  anchors  in  a  river  at 
nighty  it  is  bound  to  exercise  great  eare  to  leave  ample  room  in  the 
channel  for  passing  vessels,  and  is  not  only  required  to  keep  anchor 
watch  and  proper  lights,  but  should  so  locate  her  anchorage  as  to 
avoid  any  possible  danger:  The  Oscar  Townsend,  17  Fed.  93. 
But,  except  when  impelled  by  necessity,  a  vessel  should  not  anchor 
in  the  regular  path  of  river  steamers,  and  if  compelled  to  do  so, 
must  move  as  soon  as  the  necessity  for  so  anchoring  has  passed 
away:  Knowlton  v.  Sanford,  32  Me.  148,  52  Am.  Dec.  649.  This 
role  applies  also  to  vessels  anchoring  in  a  channel  or  the  entrance 
to  a  harbor:  The  Exchange,  Fed.  Cas.  No.  4593,  10  Blatchf.  168. 
In  this  case  a  vessel  anchored  during  the  afternoon  in  the  track  of 
a  ferry  navigating  between  New  York  and  Brooklyn.  She  was 
requested  to  move  but  failed  to  do  so.  She  displayed  no  lights 
and  during  the  night,  which  was  dark  and  foggy,  she  was  run  into 
by  the  ferry  and  damage  resulted.  It  was  claimed  that  having 
been  seen  by  the  ferry  during  the  afternoon,  that  the  ferry  was 
bound  to  take  notice  of  her  location,  and  was  guilty  of  negligence 
in  running  into  her  at  night.  It  was  held  that,  even  if  the  ferry 
was  bound  to  assume  that  the  vessel  still  remained  anchored,  after 
having  been  requested  to  move,  that  there  was  no  liability,  and  the 
ferry  was  not  bound  to  suspend  her  trips  or  depart  from  her  usual 
coarse. 

XTTT.    Duty  of  Vessel  Entering  Harbor. 

When  a  vessel  is  entering  harbor  the  law  imposes  upon  her  great 
eare  and  caution  to  avoid  colliding  with  other  vessels.  She  will  not 
be  excused  for  an  accident  caused  by  her,  when  she  has  only  exer- 
cised ordinary  care:  Ward  v.  Dousman,  Fed.  Cas.  No.  17,153,  6  Mc- 
Lean, 231;  The  Badger  State,  16  Fed.  346;  Culbertson  v.  The  South- 
ern Belle,  18  How.  (U.  S.)  684,  15  L.  ed.  493.  Thus,  if  she  is  enter- 
ing at  night  and  cannot  see  her  way  clear  before  her,  it  is  her  duty 
to  stop:  Ward  v.  The  A.  Bossiter,  Fed.  Caa.  No.  17,147,  6  McLean, 
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63.  Or,  if  tlie  harbor  is  crowded  with  other  vessels,  she  must 
move  very  slowlj:  Ward  v.  The  A.  Bossiter,  Fed.  Gas.  No.  17,147, 
6  McLean,  63.  And  she  must  approach  in  such  manner  as  not  to 
injure  a  canal  boat  lying  at  the  end  of  a  pier:  The  Harry,  15  Fed. 
161. 

So,  too,  ferry-boats  crossing  harbors  of  commercial  ports  at  night 
or  in  a  fog  are  bound  to  proceed  with  great  caution:  Amoskcag 
Mfg.  Co.  V.  The  John  Adams,  Fed.  Cas.  No.  388,  1  Cliff.  404.  For 
ferry-boats  have  not  the  exclusive  right  of  way  over  their  fixed 
courses,  but  must  keep  out  of  the  way  of  sailing  vessels  and  must 
slacken  speed  if  necessary  to  avoid  collisions:  Edwards  ▼•  The 
Manbasset,  Fed.  Cas.  No.  4295. 

ZIV.    Duty  of  Vessels  When  Paasixig  Through  Kazrow  Ohanneto, 

When  vessels  are  passing  through  narrow  channels,  the  law  re- 
quires that  they  should  take  extra  precautions  to  protect  the  lives 
of  their  occupants  and  avoid  the  destruction  of  property:  The 
Columbia,  Fed.  Cas.  No.  3035,  9  Ben.  254;  The  Massachusetts,  Fed. 
Cas.  No.  9288,  10  Ben.  177;  The  Scott  Greys  v.  The  Santiago  de  Cuba, 

19  Fed.  213;  The  Bescue,  24  Fed.  44;  Newton  ▼.  Stebbins,  10  How. 
(U.  &)  586,  13  L.  ed.  65L 

XV.    Duty  of  Vessels  When  Approaching  a  Bridge. 

The  law  also  requires  that  a  vessel  should  proceed  with  great 
caution  when  she  is  approaching  the  tiers  of  a  bridge  through  which 
she  must  pass,  and  if  the  wind  is  squally,  she  must  stop  till  the 
wind  has  gone  down  and  she  can  safely  pass:  The  Mollis  Mohler  v. 
Home  Ins.  Co.,  21  Wall.  230,  22  L.  ed.  485.  And  when  approaching 
a  bridge  she  is  also  bound  to  keep  a  lookout:  Baltimore  etc.  B.  Co. 
▼•  Wheeling  etc.  T.  Co.,  32  Ohio  St  116. 

ZVL    Dnty  of  Venels  to  Answer  Signals. 

When  a  vessel  has  been  signaled  by  another  vessel,  she  is  bound 
to  answer  promptly:  The  Garden  City,  19  Fed.  629;  The  Mary  Ida, 

20  Fed.  741.  And  when  a  vessel  has  signaled  her  intention  to  take 
a  eertain  course,  she  must  not  proceed  to  carry  out  such  purpose 
nntil  she  has  received  an  answer  from  the  other  vessel  assenting 
io  that  course.  A  failure  to  answer  by  the  other  cannot  be  con- 
;sidered  an  assent:  The  Franconia,  8  Fed.  897;  The  Garden  City, 
19  Fed.  529. 

XVn.    Dnty  of  Vessel  When  IienTlng  SIJp« 

A  steamer  when  leaving  her  sUp  is  bound  to  use  the  ntmost 
care  in  starting  up  her  propeller,  so  as  not  to  endanger  the  safety 
of  other  vessels  by  the  disturbance  of  the  water  which  necessarily 
follows.  This  rule  is  rigidly  enforced,  and  if  it  is  necessary  for  her 
to  do  so  she  must  keep  a  lookout  astern  and  over  her  sides^  and  also 
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when  necessary  for  tlie  safetj  of  neighboring  craft,  she  must  employ 
a  tag  to  take  her  oat:  The  Colon,  Fed.  Cas.  No.  3022,  8  Ben.  512; 
The  Nevada,  Fed.  Cas.  No.  10,131,  17  Blatchf.  122.  And  in  Danstan 
▼.  Kirkland  B.  R.,  Fed.  Cas.  No.  4181,  3  Hughes,  641,  it  is  held 
that  before  a  steamer  starts  from  her  wharf  she  i^nst  signal  her 
intention  so  to  do  by  blowing  three  long  whistles. 

XViUL    Dntj  of  Largor  Venels  to  Avoid  ImparlUng  Smallor  Graft 

by  Bwolls. 

tL    In  General. — It  is  a  principle  of  law  fully  established  by  the 
cases  that  large  vessels  are  bound  to  use  great  care  and  precaution 
to  avoid  endangering  smaller  craft  by  the  displacement  of  waves, 
which  necessarily  follows  the  movements  of  the  former.    The  swell 
created  by  a  large  boat  is  greater,  of  course,  in  shallow  water  than 
in   deep,   and   the   degree   of   care   which   the  law  imposes  on   the 
larger  Teesel  varies  with  the  circumstances  of  each  case.    In  some 
instances  a  slackening  of  speed  might  be  suificient  to  relieve  her  of 
negligence,  while  in  others  she  would  be  required  to  change  her 
course,  or  stop  her  propeller  or  paddle-wheels  until  the  smaller  ves- 
sel had  safely  gotten  out  of  the  way.    The  duty  which  larger  ves- 
sels owe  to  smaller  craft,  when  both  are  lawfully  on  navigable  waters, 
is  best  understood  by  the  following  illustrations:  Daniels  ▼.  Carney, 
148  Ala.  81,  ante;  p.  84,  42  South.  452,  7  L.  B.  A.,  N.  8.,  920,  was 
a  suit  for  damages  for  personal  injury  resulting  in  the  death  of 
plaintiff's  intestate  by  drowning  through  the  negligence  of  defend- 
ant's servants  in  the  operation  of  defendant's  steamboat,  causing 
the  small  boat  in  which  plaintiff's  intestate  was  riding  to  be  cap- 
sized in  the  Mobile  river.    The  steamboat  was  being  operated  in  thn 
usual   and  normal  way,  but  it  was   claimed  by  plaintiff   that   the 
steamer  should  have  stopped  operation  of  its  propeller  and.  paddle- 
wheels  after  it  discovered  the  small  boat,  and  thereby  prevent  the 
creation  of  waves  which  resulted  in  capsizing  the  small  boat.    Said 
the  court:  ''The  right  to  navigate  the  same  [a  navigable  water]  is 

equally  guaranteed  to  everyone The   exercise  and   enjoyment 

of  this  right  is  as  much  guaranteed  to  the  small  craft  as  to  the  great 
steamer.  Each  one  owes  the  other  the  duty  of  the  observance  of 
due  care,  so  as  to  avoid  inflicting  wrong  and  injury  upon  the  other. 
Injury  resulting  from  the  violation  of  this  duty,  whether  intentional 
or  through  negligence,  carries  with  it  the  legal  responsibility  of  an- 
swering in  damages.  The  defendant's  servants,  in  the  operation  of 
the  steamboat,  whereby  large  waves  were  created  by  its  propeller  or 
paddle-wheels,  sufQcient  to  swamp  or  capsize  a  smaller  boat  in  passing, 
thereby  endangering  the  lives  of  the  occupants  of  the  small  boat, 
owed  to  the  latter  the  duty  of  avoiding  the  danger,  by  ceasing  the 
normal  operation  of  the  steamer  and  stopping  the  revolution  of  it? 
paddle-wheels  or  propeller,  until  the  smaller  boat  had  passed  without 
the  zone  of  danger  of  waves  from  the  larger  boat." 
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In  Wright  v.  Brown,  4  Ind.  95,  58  Am.  Dee.  622,  a  flat  boat  was 
capsized  hj  the  waves  produced  hj  a  passing  steamer,  and  the  eonrt 
held  that  the  question  of  negligence  on  the  part  of  the  steamer  should 
be  considered  from  the  same  point  of  yiew  as  if  she  had  collided  with 
the  flat  boat. 

In  Watson  v.  McGuire,  17  B.  Mon.  (56  Ky.)  31,  aetion  was  brought 
against  the  owners  of  a  steamer  to  recover  the  valne  of  two  boats 
laden  with  coal  which  had  been  sunk  while  on  the  Kentucky  river 
by  the  waves  of  a  passing  steamer.  The  lower  court  charged  that 
''if  the  plaintiffs'  boats  were  loaded  heavier  than  was  customary 
for  coal  boats  navigating  the  Kentucky  river,  and  this  fact  was 
known  to  the  servants  of  the  defendants  managing  the  steamer  as  they 
approached  the  coal  boats,  it  imposed  upon  them  such  additional 
precaution  and  care  in  passing  the  coal  boats  as  ordinary  prudent  men 
would  have  taken  to  preserve  their  own  property  from  loss."  This 
charge  was  held  erroneous,  the  higher  court  holding  that,  while  the 
owner  of  a  steamer  in  passing  smaller  craft  is  required  to  observe 
such  care  and  precaution  as  ordinarily  prudent  and  skillful  men  would 
observe  under  like  circumstances,  he  is  not  held  to  the  same  degree  of 
care  and  precaution  that  he  would  be  as  a  bailee  having  control  and 
possession  of  another's  property,  because  the  relation  of  trustee  which 
exists  in  bailments  is  wanting. 

In  The  C.  H.  Northam,  Fed.  Cas.  No.  2689,  a  steamboat  passed  a 
tug  in  a  narrow  channel  without  much  reduction  of  speed.  One  of 
the  boats  being  towed  by  the  tug  was  damaged  as  a  result  of  tho 
swells  produced  by  the  steamer.  The  water  in  the  channel  was  not 
deep,  and  it  was  held  that  the  steamer  was  bound  to  know  both  the 
depth  of  the  water  and  the  probable  effect  of  her  swells.  And  in 
The  Botherfield,  123  Fed.  460,  and  The  Asbury  Park,  138  Fed.  925, 
it  is  held  that  a  steamer  is  bound  to  know  the  effect  of  her  swells. 

In  The  Morrisania,  13  Blatchf.  512,  Fed.  Cas.  No.  9838,  a  bark  was 
moored  at  the  end  of  a  wharf,  and  the  "Morrisania,"  a  passenger 
ferry  plying  between  Harlem  and  New  York,  passed  the  dock  where 
the  bark  was  moored  some  fifteen  to  thirty  feet  from  the  bark  at 
a  speed  of  twelve  or  fourteen  miles  an  hour.  The  channel  at  that 
point  was  about  one  thousand  feet  wide.  The  swell  of  the  ferry 
caused  the  bark  to  strike  against  another  vessel  and  thereby  damage 
the  bark;  held,  that  the  ferry  was  guilty  of  negligence  in  passing 
so  near  and  at  such  speed.  And  a  case  with  practically  similar  ruling 
ia  that  of  The  Southfield,  19  Fed.  841. 

In  The  New  York,  34  Fed.  757,  the  steamer  "New  York"  was 
going  up  the  Hudson  river  against  the  tide.  The  steam  tug  "Nor- 
wich" was  coming  down  with  a  tow.  The  two  boats  passed  each 
other  in  a  narrow  channel  where  a  canal  boat  lay  along  the  shore. 
The  suction  and  swell  produced  by  the  steamers  caused  the  canal 
boat  to  strike  the  bottom  of  the  river,  thereby  damaging  it.  Both 
steamers  were  moving  slowly.    The  steamer  "New  York"  had  no- 
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tiee  of  the  presence  of  the  canal  boat  and  her  pilot  knew  he  would 
haT«  to  pass  close  to  her.  The  "New  York"  was  held  liable  for 
the  damage,  as  it  was  her  duty  to  have  waited  below  the  landing 
until  the  ''Norwich''  had  passed,  or  else  to  have  stopped  her  paddle- 
i^heela  while  passing  the  canal  boat. 

In  De  Lelle  v.  The  Atalanta,  34  Fed.  918,  a  steam  yacht  was  pass- 
ing down  North  river  at  a  speed  of  less  than  fourteen  knots  an  hour, 
creating  waves  about  thb  same  size  as  those  of  the  largest  steamers 
plying  that  river.  Through  the  suction  and  swell  caused  by  the  yacht 
a  canal  boat  discharging  brick  at  a  dock  was  seriously  damaged. 
The  yacht  passed  about  one-half  mile  from  the  shore,  and  was  in  the 
habit  of  slackening  her  speed  when  she  received  any  signal  from  the 
dock  indicating  that  a  vessel  was  there  unloading.  On  the  day  of 
the  accident  she  heard  no  signal  and  did  not  slow  up.  The  canal 
boat  was  in  plain  view  of  the  yacht.  In  holding  the  yacht  guilty 
of  negligence,  Judge  Brown,  speaking  for  the  court,  said:  "The  heavy 
swells  from  steamers  that  make  waves  from  one  to  three  feet  high 
are  not,  however,  such  ordinary  incidents  of  navigation  as  boats  are 
bound  to  take  the  risk  of,  whether  large  or  small,  new  or  old.  On  the 
contrary,  it  has  been  the  settled  law  since  the  use  of  steamers  in 
navigation,  that,  in  plying  about  rivers  and  harbors  where  their  swell 
and  suction  are  likely  to  produce  injury  to  other  craft  following  their 
leg'timate  business,  steamers  must  give  heed  to  their  presence,  and 
by  slowing,  or  stopping  the  engine  temporarily,  as  the  case  may  be, 
avoid  doing  them  unnecessary  damage." 

In  The  Majestic,  44  Fed.  813,  an  ocean  steamer,  while  passing  up 
New  York  bay,  passed  a  tug  with  heavily  laden  canal  boats  lashed 
on  either  side.  A  displacement  wave  produced  by  the  steamer  struck 
the  tug  and  threw  her  with  such  force  against  one  of  the  tows  as  to 
break  in  the  side  of  the  tow.  The  steamship  had  been  running  at  a 
rate  of  eleven  or  twelve  knots  an  hour  but  had  reduced  her  speed 
to  seven  knots  an  hour.  It  was  held  by  the  district  court  that  the 
steamer  was  liable  for  only  one-half  of  the  damage,  because  the  tug 
had  failed  to  turn  so  as  to  take  the  waves  from  the  steamer  end-on. 
But  on  appeal  to  the  circuit  court  of  appeals  (The  Majestic,  1  G.  C. 
A.  78,  48  Fed.  730),  the  steamer  was  adjudged  wholly  liable  for  the 
injury.  Said  Judge  Lacombe,  speaking  for  the  court  of  appeals: 
"The  captain  of  the  'Majestic'  testified  that,  at  the  lower  rate  of 
speed,  her  displacement  wave  would  have  no  effect  whatever  at  the 
distance  of  one  thousand  feet.  The  fact  that  the  tug  and  the  tows 
were  in  shallow  water  no  doubt  increased  the  swells,  but  it  seems 
probable  that  the  wave  which  did  the  damage  was  thrown  off  while 
at  the  higher  rate  of  speed,  and  that  the  steamer  passed  con- 
siderably nearer  than  half  a  mile.  Be  that  as  it  may,  however,  it  is 
plain,  upon  the  proof,  that  a  wave  was  thrown  up  by  the  steamer, 
which  made  navigation  unsafe  for  the  canal  boat,  although  she 
was,  BO  far  as  appears,  a  proper  craft  to  navigate  the  waters  of  the 
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upper  bay,  and  was  attached  to  her  tug  in  a  proper  waj  for  towing 
with  the  natural  conditions  of  wind  and  waves,  such  as  they  were  on 
that  day.  If,  when  moving  at  seven  knots  an  hour,  and  the  dia- 
tanee  of  half  a  mile,  the  'Majestic'  produces  such  results,  then  there 
is  something  in  her  size  or  build  which  makes  it  necessary  for  her 
officers  to  be  watchful  of  craft  they  pass  at  that  distance,  as  well 
as  of  those  in  the  immediate  vicinity,  and  to  regulate  her  motions 
accordingly.  It  will  not  do  to  say  that  the* swell  she  throws  is  no 
higher  than  such  as  are  produced  by  a  high  wind  in  these  waters* 
A  high  wind  had  not,  on  this  particular  day,  rendered  the  bay  un- 
safe for  river  craft.  They  were  entitled  to  navigate  there,  and  the 
proposition  cannot  be  maintained  that  harbor  waters  may  be  put  at 
all  times  and  at  all  seasons  in  as  perilous  a  condition  for  smaller 
craft,  by  the  rapid  movements  of  large  ocean  steamers,  as  they  are 
occasionally  by  the  prevalence  of  a  gale  of  wind.  Such  waters  are 
not  to  be  appropriated  for  the  exclusive  use  of  any  one  class  of 
vessels.  We  do  not  mean  to  hold  that  ocean  steamers  are  to  ac- 
commodate their  movements  to  craft  unfit  to  navigate  the  bay, 
either  from  inherent  weakness,  or  overloading,  or  improper  handling, 
or  which  are  carelessly  navigated.  But  of  none  of  these  is  there  any 
proof  here,  and,  in  the  absence  of  such  proof,  we  do  hold  that  craft 
such  as  the  libelants  have  the  right  to  navigate  there  without  the 
anticipation  of  any  abnormal  dangerous  condition,  produced  solely 
by  the  wish  of  the  owners  of  exceptionally  large  craft  to  run  them 
at  such  a  rate  of  speed  as  will  insure  the  quickest  passage.  To  hold 
otherwise  would  be  virtually  to  exclude  smaller  vessels,  engaged  in 
a  legitimate  commerce,  from  navigating  the  same  waters.  Nor  will 
it  do  to  say  that  the  'Majestic'  was  navigating  in  the  way  and  at 
the  speed  customarily  adopted  by  vessels  of  her  dasa.  If  such  way 
and  speed  cause  injury  to  a  seaworthy  craft  of  a  kind  properly  in 
these  waters,  and  properly  handled,  the  enstom  will  have  to  be  modi« 
fied,  or  the  privilege  paid  for." 

In  The  Kaiser  Wilhelm  der  Grosse,  134  Fed.  1012,  a  large  steamship 
passed  near  a  dock  at  which  a  lighter  was  discharging.  The  dis- 
placement of  waves  by  the  steamer  caused  the  lighter  to  dump 
a  large  part  of  her  deckload.  The  steamer  was  going  at  the 
rate  of  about  twelve  nautical  miles  an  hour.  She  was. held  guilty 
of  negligence  and  liable  for  the  damages  resulting  from  her  swells. 
There  are  two  cases  which  do  not  agree  with  the  general  doctrines 
to  be  drawn  from  the  above  cases.  Thus  in  The  Daniel  Drew,  Fed. 
Cas.  No.  3565,  a  canal  boat  in  tow  of  the  tug  ''Ohio"  was  injured 
by  the  suction  of  a  passing  steamer  while  both  were  navigating  on 
the  Hudson  river.  The  steamer  was  going  at  its  usual  rate  of  speed 
and  did  not  slacken  speed  when  passing  the  tug  and  tow.  Said  the 
court:  "These  several  steamboats  were  engaged  in  a  lawful  occupa- 
tion, upon  a  great  public  highway,  and  by  the  use  of  lawful  means. 
The  Hudson  river  is  a  national  watercourse,  open  to  all  who  choose 
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to  use  it.  •The  owners  of  tlie  'Ohio'  had  the  right  to  navigate  it 
with  their  steamboats  and  tows.  The  owners  of  the  canal  boata  had 
the  light  to  be  towed  thereon  by  the  steamboat.  The  Daniel  Drew 
was  engaged  in  an  occupation  equally  legitimate.  Her  owners  had 
the  same  right  to  the  use  of  the  river  for  the  purpose  of  carrying 
passengers  upon  their  vessels,  that  the  'Ohio'  and  her  tow  had  for 
their  purposes.  All  had  the  right  to  its  use,  in  the  manner  neces- 
sary for  their  lawful  pursuits.  The  'Ohio'  occupied  a  much  greater 
width  of  the  stream  than  did  the  'Drew.'  .  •  .  •  The  'Drew/  on  the 
other  hand,  requiring  little  roonn  upon  the  surface  of  the  river,  found 
speed  in  passage  indispensable  to  the  success  of  its  business,  neces- 
sarily causing  more  swell  and  agitation  than  is  made  by  the  slower 
passage  of  a  towboat.  There  is  no  law  which  limits  the  space  a 
boat  may  occupy,  or  which  prescribes  how  fast  it  may  go,  or  how 
much  sweU  it  may  cause,  or  how  near  it  may  pass  to  another  boat. 
The  rule  of  permission  or  of  restriction  depends  in  each  ease  upon 
the  reasonableness  of  the  thing  done.  A  dull  sailing  tow  may  not 
occupy  unreasonably  the  entire  channel  of  the  river,  and  thus  impede 
its  navigation  by  all  other  vessels.  A  leviathan  may  not  rush  through 
the  water  with  a  speed  that  will  overwhelm  in  its  surges  all  the  craft 
ordinarily  to  be  found  upon  the  river.  Nor  is  a  large  vessel,  un- 
der all  circumstances,  absolutely  liable  for  an  injury  caused  by  its 
swells  to  an  inferior  vessel.  The  waters  are  open  to  the  use  of  all 
kinds  of  crafts,  large  as  well  as  small,  and,  while  the  rights  of  the 
smaller  are  to  be  carefuUy  guarded,  they  are  not  to  be  made  a  pre- 
tense for  excluding,  or  preventing  the  practical  use  of,  larger  or  dif- 
ferent vessels.  Sea-going  steamers  move  at  a  rapid  rate  of  speed. 
They  are  large  and  bulky.  They  necessarily  create  much  motion  in 
the  water.  Vessels  used  in  the  bays  and  harbors  and  in  the  rivers 
near  New  York,  for  the  carriage  of  passengers,  are  built  for  speed, 
and  without  speed  their  trade  would  soon  come  to  an  end.  Their 
speed  also  creates  much  motion  in  the  waters.  Is  there  any  rule  of 
law  which  prescribes  that  these  vessels  shall  absolutely  be  liable 
for  injuries  occasioned  to  smaller  craft  by  a  swell  or  motion  caused 
by  their  passage  through  the  water  f  Is  there  any  greater  or  more 
stringent  test  of  liability  than  that  a  large  vessel  shall  use  its  large 
powers  with  care  and  diligence,  and  in  the  mode  recognized  by  those 
accustomed  to  the  business  in  which  it  is  engaged,  as  being  prudent 
and  proper!  ....  If  an  overtaking  and  passing  vessel,  in  prudent 
navigation,  creates  swells  and  suction,  arrangements  must  be  made 
that  boats  in  a  tow  shall  not  be  injured  thereby.  If  the  swell  and 
saetion  created  by  the  passing  vessel  are  those  to  be  expected  in 
the  ordinary  navigation  of  a  rapid  vessel,  which  is  managed  with 
prudence  and  equipped  and  constructed  in  a  suitable  manner,  and 
if  the  passing  vessel  has  no  reason  to  apprehend  that  she  will  do 
an  injury,  and  a  tow  is  injured  thereby,  the  passing  vessel  is  not  re- 
sponsible."   This  case  is  quoted  with  approval  in  Bell  v.  New  Jersey 
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8.  B.  Co.,  54  App.  Div.  526,  66  N.  Y.  Snpp.  1031,  where  it  was  held 
error  to  charge  that  in  navigating  riven  where  small  boats  are  ae- 
cnstomed  to  plj  and  maj  be  reasonably  expected,  a  tteamboat  is 
bound  to  navigate  with  caution  and  at  a  rate  of  speed  sufficiently 
slow  to  avoid  danger  from  her  attending  swells.  But  the  rule  an- 
nounced in  these  two  cases  is  opposed  to  the  decided  weight  of  au- 
thority, and  in  the  recent  caae  of  The  Asbury  Park,  144  Fed.  553, 
the  court  referred  to  the  "Drew"  ease  and  refused  to  follow  it,  say- 
ing that  the  later  authorities  had  established  a  different  rule.  In 
this  ease  the  steamer  "Asbury  Park,"  while  steaming  up  North 
river,  passed  a  barge  towed  by  a  tug  at  a  distance  variously  esti- 
mated at  from  three  hundred  to  fifteen  hundred  feet,  and  though 
the  steamer  had  reduced  her  speed  her  swells  caused  the  barge  to 
roll  againat  the  tug  and  was  damaged.  It  was  proved  that  the 
steamer  generally  passed  tows  at  the  reduced  rate  of  speed  at  which 
she  was  going  without  injuring  them,  and  had  no  reason  to  be- 
lieve that  she  would  cause  injury  to  this  tow,  but  she  was  neverthe- 
less held  liable. 

b.  Bowbaats. — ^It  is  somewhat  difficult  to  understand  just  what 
care  the  law  requires  of  larger  vessels  to  avoid  imperiling  rowboats 
by  their  swells,  for  the  reason  that  rowboats  are  not  classed  as 
'^vessels"  within  the  steering  and  sailing  rules  embodied  in  the 
navigation  laws  of  the  United  States.  The  rule  requiring  steamers 
to  keep  out  of  the  way  of  sailing  vessels  and  to  slacken  speed  or 
stop  their  propellers  or  paddle-wheels  when  necessary  to  avoid  en- 
dangering smaller  craft  is  based  mainly  on  the  idea,  as  we  have 
seen,  that  steamers  are  much  more  easily  handled  than  sailing  ves- 
sels, or  vessels  in  charge  of  tows.  But  as  rowboats,  of  all  crafts, 
are  the  most  easily  handled,  the  reason  for  the  rule  which  is  ap- 
plicable to  other  small  craft  would  not  seem  to  apply  in  the  case  of 
a  rowboat.  While  the  term  "rowboat"  does  not  occur  in  any  of 
the  cases  quoted  in  the  preceding  subdivision  of  this  note,  no  dis- 
tinction seems  to  have  been  drawn  by  these  cases  between  such 
craft  and  other  small  boats;  and  in  the  case  of  Daniels  v.  Carney, 
148  Ala.  81,  ante,  p.  34,  42  South.  452,  7  L.  B.  A.,  N.  S.,  920,  the 
inference  is  strong  that  the  small  craft  which  was  capsized  was  a 
rowboat.  There  are  numerous  authorities,  however,  which  hold  that 
while  it  is  the  duty  of  a  rowboat  to  keep  out  of  the  way  of  a 
steamer,  the  latter  would  not  be  justified  in  negligently  running  her 
down:  Wiggins  Ferry  Co.  v.  Redding,  24  111.  App.  260;  Conley  v. 
Maine  C.  B.  Co.,  95  Me.  149,  45  Atl.  668;  Bigley  v.  Williams,  80 
Pa.  107;  Philadelphia  etc.  B.  B.  Co.  v.  Adams,  89  Pa.  31,  33  Am.  Bep. 
721;  Fischer  v.  Camden  Ferry  Co.,  124  Pa.  154,  16  Atl.  634;  Sekerak 
V.  Jutte,  153  Pa.  117,  25  Atl.  994;  Bulloch  v.  Lamar,  Fed.  Cas.  No. 
2129;  The  Mississquor,  Fed.  Cas.  No.  9649,  8  Ben.  6. 

It  does  not  appear,  however,  from  these  cases  that  a  steamer  is 
bound  to  guard  against  the  effect  of  her  swells  upon  rowboats,  by 
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flhekening  her  speed,  changing  her  course,  or  stopping  her  paddle- 
wheels,  as  she  is  in  the  case  of  other  small  craft.  For  in  Fischer 
T.  Camden  Ferry  Co.,  124  Pa.  154,  16  Atl.  634,  m  rowboat  occupied 
by  boys,  while  crossing  the  Delaware  river,  was  capsized  by  a  ferry 
and  one  of  its  occupants  drowned.  The  rowboat  was  directly  across 
the  path  of  the  ferry  and  the  accident  could  hare  been  avoided  had 
the  rowboat  been  properly  managed.  While  the  court  asserted  that 
the  ferry  would  not  be  justified  in  recklessly  swamping  the  rowboat, 
it  also  declared  that  when  a  rowboat  is  discovered  at  such  a  dis- 
tance that  a  few  strokes  of  the  oars  would  enable  it  to  get  out  of 
the  way,  those  in  charge  of  the  steamer  would  have  the  right  to 
assume  that  those  in  charge  of  the  rowboat  will  exercise  the  proper 
skill  to  avoid  her,  and  that  if  the  accident  resulted  from  the  ignorance 
of  those  in  the  rowboat,  the  steamer  would  not  be  to  blame. 

And  in  Carter  v.  Seaboard  Air  Iiine  By.  Co.,  151  Fed.  531,  a 
young  man,  nineteen  years  of  age,  while  passing  up  Elizabeth  river 
in  a  batteau,  was  drowned  as  the  result  of  a  collision,  between  the 
batteau  and  one  of  the  defendant's  barges  in  tow  of  a  tug.  It  waa 
proved  that  the  tug  and  tow  were  navigating  too  close  to  the  piers 
and  also  going  at  too  great  speed  and  without  sufficient  lookout. 
But  it  also  appearing  that  the  batteau  did  not  use  proper  precaution 
to  get  ont  of  the  way,  the  tug  was  only  held  liable  for  one-half  of 
the  damages  assessed. 

It  wonld  seem  from  the  above  eases  that  a  steamer  is  not  bound 
to  observe  the  same  care  to  avoid  collision  with  rowboats  as  she  is 
with  reference  to  other  craft,  and  therefore  by  analogy  the  rules 
governing  her  duty  to  avoid  imperiling  smaller  craft  by  her  swells 
would  not  appear  applicable  to  rowboatsi 


BNQLE  V.  SIMMONS. 

[148  Ala.  92,  41  South.  1023.] 

MABBIED  WOMAN,  Action,  When  Proper  In  the  Kama  of. — 
If,  through  the  wrongful  act  of  the  defendant,  a  wife  is  thrown  into 
a  state  of  excitement,  bringing  on  labor  pains  and  resulting  in  mis- 
carriage, an  action  is  properly  brought  in  her  name.     (pp.  60,  61.) 

^ATfRTBTi  WOMAN,  Trespass  Committed  at  Residence  of, 
T^fn^itig  to  Injury  to. — ^If  a  trespass  is  committed  at  the  residence  of 
a  married  woman  and  her  husband,  on  account  of  which  she  suffers 
personal  injury,  it  is  not  material  whether  the  title  to  the  property 
where  she  was  residing  was  in  her  or  in  him.  Whether  it  was  in 
him  or  her,  she  may  maintain  an  action  for  the  injuries  suffered  by 
her.     (p.  61.) 
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DAMAGES.— For  Bodily  Pain  and  Snlforlng  of  a  Wife  endured 
because  of  a  wrongful  act  of  another  she  maj  recover,  though  no 
physical  violence  was  done  to  her  person,     (p.  61.) 

OFFICER,  When  Liable  tot  Injury  to  a  Married  Woman. — 
If  an  officer  enters  the  dwelling  of  a  married  woman,  then  far  ad- 
vanced in  pregnancy,  and  in  the  absence  of  her  husband,  for  the 
purpose  of  collecting  a  claim  against  him,  and  being  informed  that 
he  was  absent  and  requested  to  leave  the  premises,  refuses  to  do  to 
and  persists  in  interrogating  her  and  in  taking  an  inventory  of  the 
household  effects,  making  at  the  time  threats  of  what  he  intends  to- 
do,  and  she  is  thereby  thrown  in  a  state  of  nervous  excitement,  bring- 
ing on  labor  pains  of  unusual  severity  and  the  premature  birth  of 
the  child,  and  causing  physical  disability  for  a  long  time,  incapacitat- 
ing her  from  the  discharge  of  her  household  duties,  such  officer  i» 
liable  to  an  action  l^  her  for  the  injuries  thus  suffered,     (p.  62.) 

John  B.  Sample  and  S.  A.  Lynn,  for  the  appellant 
B.  W.  Qodby,  for  the  appellee. 

•»  DOWDELL,  J.  This  is  an  action  by  the  plaintiff, 
appellant  here,  to  recover  damages  for  the  wrongful  act 
of  the  defendant,  whereby  she  was  caused  to  suffer  great 
^*  physical  pain  and  consequent  temporary  physical  dis* 
ability.  The  complaint  as  amended  contained  five  counts, 
to  all  of  which  a  demurrer  was  sustained  by  the  trial  court, 
and,  the  plaintiff  declining  to  plead  over,  a  judgment  was 
rendered  in  favor  of  the  defendant. 

The  principal  and  important  question  in  the  case  is: 
Does  the  complaint  as  amended  state  a  cause  of  action  t 
It  is  a  sound  and  just  principle  of  law  that,  where  one 
in  violation  of  the  law  does  an  act  which  in  its  conse- 
quences is  injurious  to  another,  he  is  liable  for  the  dam- 
ages caused  by  such  wrongful  act:  Van  Norden  v.  Rob- 
inson, 45  Hun  (N.  Y.),  567.  The  allegations  of  the  com- 
plaint show  that  the  defendant  entered  into  the  dwelling- 
house  of  the  plaintiff,  who  was  at  the  time  far  advanced 
in  pregnancy,  and  in  the  absence  of  her  husband,  and 
with  the  evident  purpose  of  collecting  a  claim  against  the 
husband,  after  being  informed  by  the  plaintiff  that  her 
husband  was  absent  from  home,  and  after  having  been 
requested  by  plaintiff  to  leave  the  premises,  he  refused 
without  legal  cause  or  good  excuse  to  do  so,  persisting  in 
interrogating  the  plaintiff  and  in  taking  an  inventory  of 
her  household  effects,  making  at  the  time  threats  of  what 
he  intended  to  do,  whereby  the  plaintiff  was  thrown  inta 
a  state  of  nervous  excitement,  bringing  on  labor  pains  at- 
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tended  with  unusual  severity  continuing  for  three  days, 
and  resulting  in  the  premature  birth  of  a  child,  and  caus- 
ing a  physical  disability  to  the  plaintiff  which  for  a  long 
time  incapacitated  her  for  the  discharge  of  her  household 
duties.  That  the  defendant  violated  the  law  in  his  refusal 
to  immediately  leave  the  premises  when  ordered  to  do  so 
there  can  be  no  question,  and  that  his  subsequent  conduct 
as  alleged  was  wrongful  ia  equally  certain.  The  action 
was  properly  brought  in  the  name  of  the  wife :  Code  1896, 
sees.  2523,  2527.  The  suit  is  for  an  injury  to  the  plain- 
tiff, and  not  for  a  trespass  to  the  realty  as  supposed  by 
appellee.  It  is  wholly  immaterial  under  the  circumstances 
idleged  whether  the  ownership  of  the  premises  was  in  the 
plaintiff  or  her  husband,  although  it  is  averred  that  the 
possession  of  the  dwelling  was  held  under  a  contract  of 
lease  made  by  the  wife.  In  Watson  v.  Dilts,  116  Iowa, 
249,  93  Am.  St.  Rep.  239,  89  N.  W.  1068,  57  L.  R.  A.  559, 
it  was  said:  ^  ''Nor  does  it  matter,  in  our  judgment,  that 
the  trespass  was  committed  on  property  belonging  to  the 
husband.  It  was  her  home  as  well  as  that  of  her  hus- 
band, and  any  unlawful  entry  or  invasion  thereof  which 
produced  physical  injury  to  her  was  a  wrong  for  which 
she  ought  to  recover.'' 

Nor  is  it  important  that  no  physical  violence  was  done 
her  person.  The  bodily  pain  and  suffering  which  she  en- 
dured was  in  direct  line  of  causation  from  the  alleged 
wrongful  act  of  the  defendant:  Armstrong  v.  Montgom- 
ery St.  Ry.  Co.,  123  Ala.  233,  26  South.  349.  In  a  case  sim- 
ilar to  the  one  under  consideration  the  supreme  court  of 
Texas,  in  an  opinion  by  Gaines,  J.,  said:  ''That  a  physical, 
personal  injury  may  be  produced  through  a  strong  emotion 
of  the  mind  there  can  be  no  doubt.  The  fact  that  it  is 
more  difficult  to  produce  such  an  injury  through  the  opera- 
tion of  the  mind  than  by  direct  physical  means  affords 
no  sufficient  ground  for  refusing  compensation  in  an  ac- 
tion at  law  when  the  injury  is  intentional  or  negligently 
inflicted.  It  may  be  more  difficult  to  prove  the  connection 
between  the  alleged  cause  and  the  injury,  but  if  it  be 
proved,  and  the  injury  be  the  proximate  result  of  the  cause, 
we  cannot  say  that  a  recovery  should  not  be  had.  Here, 
according  to  the  allegations  of  the  petition,  the  defendant 
has  produced  a  bodily  injury  by  means  of  that  emotion, 
and  it  is  for  that  injury  the  recovery  is  soughf :  Hill  v. 
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Kimball,  46  Tex.  210,  13  S.  W.  59,  7  L.  R.  A.  618.  In 
the  case  of  Brownback  v.  Frailey,  78  111.  App.  262,  it  was 
said:  "One  who  goes  to  the  house  of  a  pregnant  woman 
and  flourishes  a  whip,  and  makes  threats  in  a  boisterous 
manner,  is  liable  for  her  miscarriage  and  sickness  result- 
ing from  fright  proximately  occasioned  thereby,  which 
fright  he  must  have  observed  by  the  exercise  of  ordinary 
care,  even  though  he  did  not  know  of  the  condition  of  her 
health."  To  the  same  effect  are  the  following  cases:  Wat- 
son V.  Dilts,  116  Iowa,  249,  93  Am.  St.  Rep.  239,  89  N.  W. 
1068,  57  L.  R.  A.  559 ;  Razzo  v.  Vami,  81  Cal.  289,  22  Pac. 
848;  Chicago  &  N.  W.  R.  Co.  v.  Hunerberg,  16  111.  App. 
387;  NeweU  v.  Whitcher,  53  Vt.  589,  38  Am.  Rep.  703. 
The  plaintiff  here  was  in  her  home,  and  had  a  right  to  the 
peaceful  and  undisturbed  enjoyment  of  the  same,  and  any 
unlawful  entry  or  invasion  thereof,  ®®  which  produced 
physical  injury  to  her,  whether  by  direct  personal  violence, 
or  through  nervous  excitement  the  proximate  result  of  the 
wrongful  acts  of  the  defendant,  was  a  wrong  for  which 
she  is  entitled  to  recover. 

It  follows  from  the  foregoing  views  that  the  trial  court, 
in  our  opinion,  erred  in  sustaining  the  demurrer  to  the 
amended  complaint,  and  for  which  error  the  judgment  ap- 
pealed from  must  be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Haralson,   Simpson  and   Denson,   JJ.,   concur. 


Damages  for  Fright  and  Menial  Shock  are  discussed  in  the  note  to 
Gulf  etc.  By.  Co.  ▼.  Hayter,  77  Am.  St.  Rep.  856.  Nervous  prostra- 
tion arising  from  fright  to  a  woman  caused  by  stealthUy  entering 
her  home  in  the  night-time  and  committing  a  trespass  on  her  hus- 
band's property  justifies  a  recovery  by  her  in  damages  against  the 
trespasser:  Watson  v.  Dilts,  116  Iowa,  249,  93  Am.  St.  Bep.  239,  and 
see  the  cases  cited  in  the  cross-reference  note  thereto. 

Where  a  Wife  Siutains  Personal  Injuries  through  the  wrongful  or 
negligent  act  of  another,  her  husband  is  entitled,  by  the  common 
law,  to  recover  such  damages  as  he  suffers  from  the  loss  of  her  ser- 
vices and  society,  and  also  the  expenses  of  her  sickness:  Birmingham 
etc.  By.  Go.  v.  Linter,  141  Ala.  420,  109  Am.  St.  Bep.  40,  and  cases, 
cited  in  the  cross-reference  note  thereto. 
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HINTON  V.  PARMER. 

[148  Ala.  211,  42  South.  563.] 

TBTT8T — ^Legal  Title,  When  Vests  in  the  Beneficiary. — A  con- 
veyance to  one  person  in  trust  for  another  vests  the  legal  title  in  the 
beneficiary  under  the  code  of  Alabama,     (p.  63.) 

HUSBAND  AND  WIFB,  Acquisition  of  Her  Title  by  His  Ad- 
verse Fossessioii. — A  husband  cannot  acquire  a  prescriptive  title  to 
the  lands  of  his  wife  while  they  hold  joint  possession,     (pp.  63,  64.) 

PBESCBIPTIVE  TITUB  in  Favor  of  a  Tenant  by  the  Onrtesy. 
The  husband  of  a  deceased  owner  of  real  property  having  as  such  a 
title  therein  as  tenant  by  the  curtesy  cannot  acquire  prescriptive 
title  as  against  the  remaindermen,     (p.  64.) 

J.  J.  Mayfield  and  Foster  &  Oliver,  for  the  appellant. 
Henry  A.  Jones,  for  the  appellee. 

212  TYSON,  C.  J.  We  entertain  the  opinion  that  the 
deed  from  Ezekiel  Anders,  Jr.,  to  Ezekiel  Wright,  trus- 
tee for  Elizabeth  Hall,  conferred  no  title  upon  Wright 
**•  to  the  lands  conveyed  by  it,  but  that  the  legal  title  to 
them  passed  under  it  into  the  beneficiary  named  in  it,  Mrs. 
Hall:  Code  1896,  sec.  1027,  and  authorities  cited  under  it. 
There  was,  therefore,  no  error  in  admitting  it  in  evidence. 

Tinder  the  undisputed  evidence  it  cannot  be  doubted  that 
the  plaintiffs,  v^rho  are  the  only  heirs  at  law  of  Elizabeth 
Hall,  deceased,  are  entitled  to  recover,  unless  the  defend- 
ant's deceased  husband  acquired  their  estate  by  adverse 
possession.  Elizabeth  Hall,  from  whom  they  derived  title 
by  descent,  when  she  married  Hinton  in  1856,  was  the  owner 
of  and  in  possession  of  the  lands.  After  their  marriage 
Hinton  lived  with  her  upon  them  until  her  death  in  1863. 
After  her  death  he  remained  upon  them,  being  entitled  to 
the  possession  as  a  tenant  by  curtesy  until  his  death  in 
1902.  In  1858  he  acquired  a  deed  to  the  lands  from  cer- 
tain parties  who  had  no  title  whatever  in  them.  After 
his  first  wife's  death  he  intermarried  with  the  defendant 
Mary  J.  Hinton,  and  in  1868  made  her  a  deed  to  them. 
These  two  deeds  were  offered  in  evidence  by  defendant  as 
color  of  title,  but  were  excluded  by  the  trial  court.  The 
theory  of  the  defendant  seems  to  be  that  the  deeds  should 
have  been  admitted  as  tending  to  show  adverse  possession 
of  the  lands  by  Hinton,  the  husband.  If  it  be  conceded 
that  the  husband,  under  any  circumstances,  can  acquire 
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title  to  the  lands  of  his  wife  by  adverse  possession,  he  cer- 
tainly cannot  do  so  by  having  a  joint  possession  with  her. 
One  of  the  essential  elements  of  adverse  possession  is  that 
the  possession  must  be  exclusive.  ''Two  persons  cannot 
hold  the  same  property  adversely  to  each  other  at  the  same 
time":  Stiflf  v.  Cobb,  126  Ala.  381,  85  Am.  St.  Eep.  38,  28 
South.  402 ;  Wells  v.  American  Mortgage  Co.,  109  Ala.  430, 
20  South.  136. 

Nor  was  the  subsequent  possession  of  EQnton,  after  the 
death  of  his  first  wife,  having  life  estate  in  the  lands  as 
tenant  by  curtesy,  adverse  to  the  plaintiffs,  who  owned 
the  fee  in  the  remainder.  During  his  life  at  no  time  did 
their  right  of  entry  accrue.  So  long  as  his  life  estate  in 
them  endured,  he  was  entitled  to  the  possession;  and  it 
was  not  until  his  death  that  the  right  of  the  plaintiflis  arose 
to  sue  for  the  establishment  and  recovery  ***  of  their  in- 
terest: Edwards  v.  Bender,  121  Ala.  77,  25  South.  1010, 
and  authorities  there  cited. 

There  is  no  error  in  the  record  of  which  the  appellant 
can  complain,  and  the  judgment  appealed  from  must  be 
affumed. 

AfSrmed. 

Dowdell,  Anderson  and  McClellan,  !TJ.,  concur. 


The  Possession  of  a  Life  Tenant  is  neyer  deemed  advene  to  the  ve- 
maindermen:  Hanson  ▼.  Ingwaldson,  77  Minn.  533,  77  Aul  St.  Bep. 
e92;  Pryor  v.  Winter,  147  Cal.  554,  109  Am.  St.  Bep.  162,  and  eases 
eited  in  the  cross-reference  note  thereto. 

Husband  and  Wife  cannot  Hold  Adversely  to  each  other  while  resid- 
ing together  on  the  same  tract  of  land:  Stiff  v.  Cobb,  126  Ala.  381, 
85  Am.  St  Bep.  38;  Bader  y.  Dyer,  106  Iowa,  715,  68  Am.  Bt.  Bep. 
838. 


GRISWOLD  V.  GRISWOLD. 

[148  Ala.  239,  42  South.  554.] 

DEED,  DeUvery  of  to  a  Third  Person  for  the  Orantae. — ^A 

grantor  may  deliver  a  deed  to  a  third  person  to  be  held  until  the 
grantor's  death  and  then  delivered  to  the  grantee,  and  such  original 
delivery  is  good  and  vests  title  in  the  grantee,  if  there  is  no  reserva- 
tion of  the  right  of  the  grantor  to  avoid  or  resume  possession  of  the 
instrument,     (pp.  65,  66,  67.) 

wnJi — ^Instrument  in  the  Form  of  a  Conveyance. — ^If  an  in- 
strument was  intended  as  a  will  and  not  as  a  deed,  it  must  first  be 


Nov.  1906.]  Gbiswold  v.  Griswold.  65 

proved  and  admitted  to  probate  before  it  can  have  any  operation, 
(p.  6«.) 

.  WILLS  AND  COK7EYAN0ES,  DistlngolBliliig  Differences  of. 
If  an  instrument  cannot  be  revoked,  defeated  nor  impaired  by  the 
act  of  the  ^antor,  it  is  a  deed,  but  if  the  title  of  the  estate  is  de- 
pendent on  his  death,  he  retaining  an  unqualified  power  of  revoca- 
tion,  it  is  a  will.     (p.  66.) 

B.  L.  Harmon  and  D.  S.  Bethnne,  for  the  appellant. 
J.  D.  Norman,  for  the  appeUee. 

«**  ANDERSON,  J.  While  there  was  evidence  that  the 
grantor  to  the  deed,  who  is  the  father  of  all  the  parties, 
informed  the  draftsman  of  the  instrument  that  he  wished 
to  make  a  will,  it  Is  in  form  a  deed;  and,  conceding  that 
he  signed  it,  knowing  what  it  was,  the  question  of  delivery 
arises.  ''A  grantor  may  deliver  a  deed  to  a  third  person, 
to  hold  until  the  grantor's  death  and  then  to  deliver  it  to 
the  grantee.  Such  a  delivery  is  perfectly  valid  j  but  the  deed 
must  be  left  with  the  depository  without  a  reservation  by 
the  grantor,  express  or  implied,  of  the  right  to  estop  it  or 
otherwise  control  its  use":  9  Am.  &  Eng.  Ency.  of  Law,  157, 
and  numerous  authorities  there  cited.  Our  own  court,  in 
the  case  of  Fitzpatrick  v.  Brigman,  130  Ala.  450,  30  South. 
500,  speaking  through  Justice  Tyson,  said:  ''For  so  long 
as  he  reserves  to  himself  the  locus  penitentiae,  there  is  no 
delivery — ^no  present  intention  to  devest  himself  of  the  title 
to  the  property.  We  take  it  that  the  grantor  need  not  ex- 
pressly reserve  to  himself  this  right  to  repent;  but  if  his 
act,  upon  which  a  delivery  is  predicated,  does  not  place  the 
deed  beyond  his  control  as  matter  of  law  then  his  right  of 
revocation  is  not  gone":  Frisbie  v.  McCarty,  1  Stew.  &  P. 
56 ;  Foster  v.  Mansfield,  3  Met.  412,  37  Am.  Dec.  154.  There 
was  evidence  from  which  the  jury  could  infer  such  a  de- 
livery of  the  instrument  as  the  law  requires  to  make  it  oper- 
ate as  a  deed,  and  this  question  should  have  been  submitted 
to  them.  The  trial  court  properly  refused  the  general  charge 
requested  by  the  defendants,  and  erred  in  giving  the  one  re- 
quested by  the  plaintiffs. 

Our  attention  is  called  in  brief  of  appellee's  counsel  to 
the  case  of  Richardson  v.  Woodstock,  90  Ala.  266,  8  South. 
7,  9  L.  R.  A.  348,  and  especially  to  the  following  expres- 
-sion  in  the  opinion:  **A  deed  cannot  be  delivered  ***  after 
the  death  of  the  grantor. ''  This  expression  is  in  complete 
liarmony  with  this  opinion  and  all  authorities  on  the  sub- 
Am.  8t.  Bep.,  Vol.  121—^ 
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ject.  Of  course,  there  could  have  been  no  valid  delivery 
after  the  death  of  the  grantor  by  either  of  the  daughters, 
unless  there  was  a  valid  delivery  from  the  grantor  to  them, 
or  one  of  them.  There  is  nothing  in  the  Richardson  case  (90 
Ala.  266,  8  South.  7,  9  L.  R.  A.  348)  to  prevent  a  valid  de- 
livery of  a  deed  by  a  grantor  to  a  third  person,  to  hold  and 
deliver  to  the  grantee  after  the  death  of  the  grantor. 

It  is  suggested  by  counsel  for  appellee  that  the  instru- 
ment in  question  is  a  will,  and  not  a  deed,  and,  if  such  is 
the  case,  would  not  defeat  plaintiff's  right  to  recover  the 
land.  If  the  instrument  was  intended  as  a  will,  and  not 
a  deed,  not  having  been  probated  and  proven,  it  could  not 
operate  to  defeat  the  plaintiff's  recovery.  **The  general 
characteristics  which  distinguish  deeds -from  wills  have  been 
repeatedly  declared;  yet  no  definite,  uniform  test  has  been 
stated  by  which  to  determine  the  character  and  operation  of 
each  particular  instrument,  and  none  can  well  be.  The  in- 
tention of  the  maker  is  the  ultimate  object  of  inquiry — 
whether  it  was  intended  to  be  ambulatory  and  revocable,  or 
to  create  rights  and  interests  at  the  time  of  execution  which 
are  irrevocable.  If  the  instrument  cannot  be  revoked,  de- 
feated or  impaired  by  the  act  of  the  grantor,  it  is  a  deed; 
but  if  the  estate,  title  or  interest,  is  dependent  on  the  death 
of  the  testator — if  in  him  resides  the  unqualified  power  of 
revocation — it  is  a  will ' ' :  Crocker  v.  Smith,  94  Ala.  295,  10 
South.  258,  16  L.  R.  A.  576;  Jordan  v.  Jordan's  Admr.,  65 
Ala.  301 ;  30  Am.  &  Eng.  Ency.  of  Law,  577. 

The  instrument  upon  its  face  purports  to  be  a  deed,  but 
there  is  evidence  that  the  grantor  told  the  draftsman  that 
he  wished  to  make  a  will;  yet,  in  the  absence  of  any  proof 
from  which  a  contrary  intention  could  be  inferred,  the  in- 
strument should  be  treated  as  a  deed,  provided  there  was 
such  a  delivery  as  is  essential  to  constitute  a  valid  delivery 
under  the  rule  heretofore  declared.  It  would  therefore  seem 
that,  if  the  grantor  made  an  irrevocable  delivery  of  the  in- 
strument, it  operated  to  pass  the  title  to  the  grantees,  and 
was  a  deed;  *^  and  this  would  be  the  case,  notwithstand- 
ing it  was  not  to  be  delivered  to  the  grantee  until  after  his 
death.  If  it  was  a  deed,  the  title  of  the  defendants  should 
prevail.  If  there  was  no  valid  delivery,  it  could  not  oper- 
ate as  a  deed  and  defeat  plaintiffs'  right  to  recovery.  In 
case  the  jury  should  find  that  it  was  never  delivered,  so  as 
to  make  it  a  valid  deed,  then  it  is  needless  for  us  to  decide 
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whether  or  not  it  is  a  will,  as  that  is  a  qnestion  to  be  settled 
in  another  forum.  If  a  will,  it  would  not  avail  the  defend- 
ants in  the  ease  at  bar,  not  having  been  probated  and  proven. 
For  the  errors  above  designated,  the  judgment  of  the  cir- 
cuit court  is  reversed,  and  the  cause  is  remanded. 

Tyson,  C.  J.,  and  DowdeD   and  McClellan,  JJ.,  concur. 


If  a  Grantor  Delivers  a  Deed  to  a  third  person  to  be  delivered  bj  him 
to  the  grantee  on  the  grantor's  death,  the  grantee  takes  an  imme- 
diate estate  subject  to  the  life  use  of  the  grantor:  Griliey  ▼.  Atkins, 
78  Conn.  3S0,  112  Am.  St.  Bep.  152,  and  see  the  cases  cited  in  the 
eross-reference  note  thereto.  The  effect  of  placing  a  deed  with  a 
third  person  to  be  deliyered  to  the  grantee  after  the  death  of  the 
^ntor  is  discussed  in  the  notes  to  Brown  v.  Bakersfield,  53  Am. 
St.  Bep.  554;  Wilson  ▼.  Garrieo,  49  Am.  St.  Bep.  219. 

The  Distinction  Between  a  Deed  and  a  WiU  is  discussed  in  the  note 
to  Ferris  v.  NeviUe,  89  Am.  St.  Bep.  486.  A  conveyance  to  take  ef- 
fect on  the  grantor's  death  is  not  testamentary  in  character,  and 
does  not  operate  as  a  will:  O'Daj  y.  Meadows^  194  Mo.  588,  112  Am. 
St  Bep.  542. 


EX  PABTE  OWENS. 

[148  Ala.  402,  42  South.  676.] 

ELECTION  to  ChangB  Comity  Seat— Majority  of  Voters  Votini; 
on  the  Questloii  la  Suf&cient. — ^Under  a  constitution  providing  that  no 
courthouse  or  county  seat  shall  be  removed  except  by  a  majority 
vote  of  the  qualified  electors  of  the  county  voting  at  an  election  held 
for  such  purpose,  it  is  not  necessary  that  there  be  a  majority  of  the 
electors  of  the  county  voting  in  favor  of  the  removal.  All  that  is 
required  is  a  majority  of  the  persons  voting  at  the  election,  (pp. 
68,  69.) 

OCKSTITUnONAIt  LAW-— Classiflcatlon  of  Counties  as 
Babjects  of  Electioos  for  Changing  County  Seats. — A  statute  authoriz- 
ing and  regulating  elections  for  changing  the  location  of  court- 
houses and  county  seats  need  not  apply  to  all  the  counties  of  the 
state.  They  may  be  classified  according  to  their  several  needs  and 
conditions.  It  would  be  manifestly  unjust  to  provide  for  an  elec- 
tion on  the  same  terms  and  conditions  in  a  county  which  has  just 
paid  large  sums  of  money  and  assumed  heavy  obligations  to  build  a 
courthouse  and  jail,  as  in  a  new  eounty  which  had  neither,     (p.  69.) 

COKSTITtrnONAL  LAW.— To  Authorize  the  Court  to  Declare 
a  Statute  TJnconstltatlonal,  it  must  be  found  obnoxious  to  the  ex- 
press provisions  or  necessary  implication  of  some  article  of  the  con- 
stitution, and  the  court  will  not  declare  a  statute  unconstitutional 
because  it  is  opposed  to  the  spirit  supposed  to  pervade  the  constitution, 
or  is  contrary  to  the  principles  of  right,     (p.  72.) 

ELECnOK — Secrecy  is  not  Essential  to  a  BaUot. — ^An  elec- 
tion by  ballot  is  not  necessarily  secret,     (p.  73.) 

ELECTIONS.— A  Ballot  is  a  little  baU  or  a  printed  or  writ- 
ten ticket  used  in  voting,     (p.  73.) 
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ELECTION— Secrecy  of  Ballots— Nmnberinc  of  Ballots. — A, 

ftatnte  providing  for  the  numbering  of  ballots  to  eorrespond  with  the 
numbers  on  the  poll  lists  is  not  unconstitutional  as  invading  the  secrecy 
ot  elections  under  a  constitution  providing  for  eleetioDS  bj  ballot,  (p. 
76.) 

Whitson  &  Dryer,  for  the  petitioner. 

Enox,  Acker  &  Blackmon,  for  the  respondent. 

^^  SIMPSON,  J.  This  is  an  application  for  a  writ  of 
prohibition,  to  be  directed  to  Honorable  John  Pelham,  judge 
of  the  circuit  court  in  Cleburne  county,  to  prohibit  and  re- 
strain him  from  proceeding  to  try  said  Bud  Owens,  on  the 
ground  that  the  county  seat  of  said  county  is  at  Edwards- 
ville,  and  not  at  Heflin,  in  said  county,  where  the  court  is 
being  held.  The  alternative  writ  is  waived,  and  Judge  Pel- 
ham  answers,  basing  his  authority  to  hold  said  court  at 
Heflin  on  the  act  of  March  3,  1903,  and  the  election  held 
thereunder,  so  that  the  entire  contention  rests  upon  the 
proposition  as  to  whether  or  not  said  act  is  valid.  This  act 
was  before  this  court  heretofore,  and  the  court,  after  full 
consideration,  held  that  the  act  is  a  general  law,  that  it  was 
properly  enacted,  and  a  valid  law :  State  v.  Porter,  145  Ala. 
541,  40  South.  144.  We  are  satisfied  with  that  decision,  and 
shall  not  enter  into  any  of  the  questions  therein  litigated. 

It  is  insisted  now  that  the  act  in  question  is  violative  of 
section  41  of  our  constitution,  which  provides  that  **no  court- 
house or  county  site  shall  be  removed  except  by  a  majority 
vote  of  the  qualified  electors  of  said  county  voting  at  an  elec- 
tion held  for  such  purpose,"  because  section  17  of  the  act 
(Acts  1903,  p.  124)  provides  that  '4f,  upon  a  canvass  of 
the  returns  of  said  election,  it  shall  be  ascertained  and  de- 
clared that  a  majority  of  all  the  legal  votes  cast  were  in  favor 
of  the  removal  of  the  county  seat,  then  the  city,  town,  or 
village  thus  selected  shall  thereafter  be  the  county  seat"; 
the  contention  being  ^®  that,  under  said  section  of  the  con- 
stitution, it  requires  a  majority  of  all  of  the  qualified  elec- 
tors of  said  county  to  vote  for  the  proposition  in  order  to 
carry  it,  iivjthout  regard  to  the  number  of  votes  actually  cast. 
Without  dwelling  on  the  improbability  of  the  constitution 
makers  enacting  a  law  with  such  an  uncertain  quantity  in 
it  as  a  determination  of  just  how  many  qualified  electors 
were  in  a  certain  county  at  a  given  time,  with  no  record  of 
the  deaths  or  removals  that  may  have  occurred  up  to  the 
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date  of  the  election,  we  think  the  language  of  the  section 
itself  is  very  clear  that  it  is  only  a  majority  of  those  who 
vote  that  is  required  Whether  there  be,  or  not,  the  dis- 
tinction contended  for  between  the  words  ** voter"  and 
"elector,"  it  matters  not.  The  removal  is  by  '*a  majority 
vote."  That  of  itself,  if  nothing  else  was  said,  would  carry 
with  it  the  idea  of  a  majority  of  the  votes;  but  it  says  '*a 
majority  vote"  of  whomt  If  it  means  of  the  qualified  elec- 
tors of  the  county,  the  word  '* voting"  should  be  left  out. 
It  cannot  mean  an3rthing  else  than  that  it  is,  as  it  states,  ''of 
the  electors  voting  at  an  election  held  for  such  purposes." 
It  cannot  be  the  majority  vote  "voting";  for  that  would 
be  absurd.  It  cannot  be  the  majority  voting;  for  ''majority" 
is  an  adjective,  qualifying  "vote."  There  is  nothing  else 
for  the  word  "voting"  to  qualify,  except  "electors";  and  it 
is  the  equivalent  of  a  majority  of  the  electors  who  vote. 
We  regard  this  as  the  plain  and  reasonable  interpretation 
of  the  section,  and  it  is  unnecessary  to  multiply  authorities 
on  this  point. 

It  is  next  insisted  that  said  act  is  violative  of  section  190 
of  our  constitution,  which  provides  that  "the  legislature 
shall  pass  laws,  not  inconsistent  with  this  constitution,  to 
regulate  and  govern  elections,  and  all  such  laws  shall  be 
uniform  throughout  the  state,  and  shall  provide  by  law  for 
the  manner  of  holding  elections  and  of  ascertaining  the  re- 
sult of  the  same."  This  provision  has  reference  particu- 
larly to  the  general  election  laws  of  the  state;  but,  conced- 
ing that  it  applies  to  laws  providing  for  elections  in  the 
various  counties,  this  law  makes  provision  for  all  of  the 
counties  according  to  their  several  needs,  and  in  providing 
for  so  many  counties,  differently  situated,  it  is  necessary 
that  they  be  ^^  classified  according  to  their  several  needs 
and  conditions.  It  would  be  manifestly  unjust  to  provide 
for  an  election  on  the  same  terms  and  conditions  in  a  county 
which  had  just  paid  large  sums  of  money  and  assumed 
heavy  obligations  to  build  a  courthouse  and  jail,  as  in  a 
new  county  which  had  neither.  This  principle  of  classifi- 
cation has  been  so  often  recognized  as  not  impinging  upon 
the  principle  of  the  uniformity  of  laws  that  it  is  unneces- 
sary to  discuss  it  at  length.  This  is  not  violative  of  section 
190  of  our  constitution:  Harwood  v.  Wentworth,  162  U.  S. 
547,  16  Sup.  Ct.  Rep.  890,  40  L.  ed.  1069 ;  Bone  v.  State,  86 
Ga.  108,  12  S.  £.  205 ;  People  v.  Hazelwood,  116  111.  319,  6 
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N.  B.  480 ;  Bronson  v.  Oberlin,  41  Ohio  St.  476,  52  Am.  Rep. 
90 ;  People  v.  Henshaw,  76  Cal.  436,  18  Pac.  413. 

It  is  next  insisted  that  section  179  of  our  constitution 
implies  absolute  and  inviolable  secrecy  in  voting,  not  only 
at  the  time  of  casting  the  ballot,  but  for  the  future,  and 
that  the  act  in  question  violates  this  provision  of  our  con- 
stitution. As  this  insistence  is  very  urgent,  and  supported 
by  quotations  from  a  number  of  cases,  we  have  examined 
them  with  gf^at  care,  and  find  that,  in  the  greater  number 
of  them,  the  real  point  in  controversy  was  not  before  the 
court,  and  these  dicta  are  mainly  remarks  of  the  court  in 
cases  which  sustained  the  constitutionality  of  various  stat- 
utes, which  were  supposed  to  impinge  on  similar  constitu- 
tional provisions.  In  the  case  of  State  v.  Shaw,  9  S.  C.  94, 
the  only  point  decided  was  that,  when  the  constitution  re- 
quired judges  to  be  elected  by  joint  ballot,  it  did  not  mean 
viva  voce  voting.  In  the  case  of  State  v.  Harden,  77  Wis. 
606,  46  N.  W.  899,  10  L.  R.  A.  155,  the  point  decided  was 
that  the  printing  of  the  word  ''judiciary'*  on  the  ballots 
cast  for  one  candidate,  and  not  on  those  cast  for  another, 
did  not  invalidate  the  ballots;  the  court  saying:  ''It  is  not 
the  ballot  itself  that  is  at  fault,  but  the  use  made  of  it": 
77  Wis.  608,  46  N.  W.  901.  And  this,  notwithstanding 'the 
statute  prohibited  any  device,  etc.,  on  the  ballot.  State  v. 
Anderson,  100  Wis.  523,  76  N.  W.  482,  42  L.  R.  A.  239,  de- 
cided  that  a  candidate's  name  could  not  be  placed  on  the 
ticket  twice  because  he  had  been  nominated  by  two  parties, 
'*^^  and  that  a  statute  providing  for  an  ofi&cial  ballot  was 
not  unconstitutional  because  it  deprived  the  voter  of  the  right 
to  make  out  his  own  ballot.  State  v.  Anderson,  26  Fla.  240, 
8  South.  1,  decides  that,  where  a  municipal  ordinance  pro- 
vided for  separate  boxes,  plainly  marked,  for  the  different 
offices  voted  for,  and  that  the  ballot  should  contain  nothing 
but  the  name  of  the  officer  voted  for,  ballots  placed  in  the 
proper  box,  but  not  having  the  name  of  the  office  to  be  filled, 
should  be  counted.  Taylor  v.  Bleakley,  55  Kan.  1,  49  Am. 
St.  Rep.  233,  39  Pac.  1045,  28  L.  R.  A.  683,  decides  that, 
first,  the  legislature  may  adopt  such  reasonable  regulations 
and  restrictions  for  the  exercise  of  the  elective  franchise  as 
may  be  deemed  necessary  to  prevent  fraud,  intimidation,  etc. ; 
and,  second,  the  requirement  that  the  ballots  shall  be  num- 
bered is  mandatory,  and  not  unconstitutional.  The  remarks 
quoted  by  counsel  are  in  regard  to  the  interpretation  of  the 
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Kansas  statute,  and  not  of  any  constitutional  provision :  55 
Kan.  14,  49  Am.  St.  Rep.  233,  39  Pac.  1049,  28  L.  R.  A.  683. 
Ex  parte  Arnold,  128  Mo.  256,  49  Am.  St.  Rep.  557,  30  S. 
W.  768,  1036,  33  L.  R.  A.  386,  decides  that  the  court  can- 
not compel  the  production  of  the  ballot-box  before  the  grand 
jury,  under  a  constitution  which  provided  for  numbering 
the  ballot,  and  forbade  the  officers  to  make  known  how  the 
elector  voted,  except  in  contests  of  election:  128  Mo.  261, 
49  Am.  St.  Rep.  557,  30  S.  W.  769,  33  L.  R.  A.  386.  Pear- 
son  V.  Supervisor,  91  Va.  322,  21  S.  E.  483,  decides  that  a 
statute  providing  for  a  constable  to  aid  blind  men  in  pre- 
paring their  ballots  was  not  unconstitutional;  the  court  re- 
marking that,  **  while  the  vote  by  ballot  implies  a  secret  bal- 
lot, etc.,  yet  the  main  object,  which  is  the  right  to  vote,  must 
not  be  defeated  by  a  too  rigid  observance  of  the  incidental 
right,  which  is  that  of  secrecy":  91  Va.  334,  21  S.  E.  485. 
Temple  v.  Mead,  4  Vt.  535,  simply  held  that  a  printed  bal- 
lot was  valid.  People  v.  Cicott,  16  Mich.  283,  97  Am.  Dec. 
141,  merely  passes  upon  the  effect  of  several  irregularities 
under  the  statute.  No  constitutional  question  is  decided. 
Attorney  General  v.  Detroit,  58  Mich.  213,  55  Am.  Rep. 
"^^  675,  24  N.  W.  887,  decides  that  the  requirement  of  the 
statute  that  the  election  inspectors  must  be  of  different  politi- 
cal parties  is  unconstitutional,  principally  upon  the  ground 
that  it  is  a  superadded  qualification  test  for  office. 

Williams  v.  Stein,  38  Ind.  89,  10  Am.  Rep.  97,  does  de- 
cide that  an  act  providing  for  numbering  the  ballot  is  un- 
constitutional, and  for  authority  cites  Judge  Denio's  dis- 
senting opinion  in  People  v.  Pease,  27  N.  Y.  45,  84  Am.  Dec. 
242,  to  the  effect  that  **the  spirit  of  the  system  requires  that 
the  elector  should  be  secured  then,  and  at  all  times  there- 
after"; also  Temple  v.  Mead,  4  Vt.  535,  and  People  v.  Cicott, 
16  Mich.  283,  97  Am.  Dec.  141.  The  opinion,  on  these  au- 
thorities, holds  that  the  provision  is  "contrary  to  the  spirit 
and  substance  of  the  constitutional  provision."  The  case 
of  Brisbin  v.  Cleary,  26  Minn.  107,  1  N.  W.  825,  does  de- 
cide that  a  statute  requiring  ballots  to  be  numbered  is  vio- 
lative of  a  similar  constitutional  provision,  on  the  theory  that 
a  vote  by  ballot  implies  complete  and  inviolable  secrecy.  As 
authorities  for  this  decision,  several  of  the  cases  supra  and 
a  few  others  are  cited;  but  upon  an  examination  of  them  we 
find  them  to  be  expositions  of  statutes,  without  referenoe  to 
constitutional  interpretation — the  question  as  to  whether  a 
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witness  may  be  compelled  to  tell  how  he  voted,  etc.,  which 
do  not  throw  any  light  on  the  interpretation  of  the  constitu- 
tional provision.  The  case  of  Ritchie  v.  Richards,  14  Utah, 
345,  47  Pac.  670,  is  based  upon  a  constitutional  provision 
requiring  elections  to  be  by  ** secret  ballot,"  and  especially 
provided  that  "secrecy  in  voting  shall  be  preserved."  And 
the  point  decided  is  that  a  statute  providing  for  numbering 
the  ballot,  and  permitting  the  number  to  be  revealed  only 
in  case  of  a  contested  election,  is  not  a  violation  of  the  con- 
stitution; and  the  court  says:  ''While  we  are  of  opinion  that 
a  law  might  be  framed  ....  better  adapted  to  secure  a 
secret  ballot,  we  are  disposed  to  hold  the  present  law  valid, 
notwithstanding  this  objection":  14  Utah,  356,  47  Pac.  673. 
In  the  said  case  the  two  associate  judges  concur  in  the  result, 
but  differ  from  the  chief  justice  on  the  validity  of  said  pro- 
vision requiring  the  numbering  of  the  ballot,  and  emphasiz- 
ing the  different  wording  of  their  constitution,  *^^  which  re- 
quires a  "secret  ballot"  and  also  provides  that  "secrecy 
diall  be  preserved." 

In  passing  upon  a  constitutional  question,  there  are  certain 
fixed  principles  which  should  be  kept  in  mind.  At  an  early 
day  in  the  constitutional  histoiy  in  this  country  the  question 
was  fully  discussed,  and  finally  settled  by  the  highest  author- 
ities in  the  land,  that,  in  order  to  authorize  a  court  to  declare 
an  act  violative  of  a  state  constitution,  it  must  be  found  ob- 
noxious to  the  express  terms  or  necessary  implication  of  some 
article  of  the  constitution,  and  the  court  cannot  declare  a 
statute  unconstitutional  because  it  is  opposed  to  the  "spirit 
supposed  to  pervade  the  constitution,"  or  "contrary  to  the 
first  principles  of  right,"  etc.  The  courts  cannot  go  beyond 
the  "natural  and  obvious  sense"  of  the  constitutional  pro- 
vision. Beyond  the  plain  wording  and  necessary  implications 
of  the  constitution,  the  carrying  out  of  the  general  spirit, 
or  conserving  the  principles  of  right,  becomes  a  matter  of 
legislative  discretion,  and  not  of  judicial  interpretation. 
"Any  assumption  of  authority  beyond  this  would  be  to  place  in 
the  hands  of  the  judiciary  powers  too  great  and  too  undefined, 
either  for  its  own  security  or  the  protection  of  private 
rights":  Cooley's  Constitutional  Limitations,  7th  ed.,  pp, 
239-242,  and  cases  cited  in  note.  Our  constitutional  provi- 
sion is  simply  that  "all  elections  by  the  people  shall  be  by 
ballot,  and  all  elections  by  persons  in  a  representative  capa- 
city diall  be  viva  voce":  Const.,  sec.  179. 
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If  we  look  to  the  definition  of  the  word  ''ballot,"  we  find 
that  it  rons  back  as  far  as  to  ancient  Greece,  and  was  derived 
from  the  Greek  word  "ballo,"  to  throw,  and  was  originally 
applied  to  the  casting  of  balls,  Ahells,  pebbles,  or  beans  into 
a  box,  as  the  means  of  deciding,  or  voting,  in  both  legislative 
and  judicial  bodies.  It  was  not  always  secret,  as  it  is  said 
that  the  Grecian  assemblies  and  courts  were  held  in  the  day- 
time in  public  places,  and  the  voters  were  separate  from  the 
popular  audience  ouly  by  a  cordon  of  ropes,  and  when  the 
voters  went  up  and  deposited  their  ballots  it  was  known  how 
they  voted:  2  Am.  Ency.  541.  It  is  unnecessary  to  go  into 
the  learning  on  this  subject,  bringing  it  through  the  laws  of  the 
Bomans  and  the  French.  Suffice  ^^^  it  to  say  that  the  balls, 
pebbles,  etc.,  have  been  succeeded  by  the  paper  ballot,  which 
is  placed  in  the  box,  and,  although  it  may  be  admitted  that 
the  spirit  or  general  purpose  of  balbting  is  in  the  direction 
of  secrecy,  yet,  as  to  the  extent  of  that  secrecy,  and  the  means 
of  preserving  it,  that  is  a  matter  of  legislative  discretion 
The  member  of  a  society  votes  by  ballot,  although  the  officer 
who  carries  the  box  around  may  see  whether  he  drops  in  a 
white  marble  or  a  black  one,  and  the  man  who  folds  his 
ticket  and  drops  it  into  a  box,  or  hands  it  to  an  officer  to  drop 
it  in  for  him,  certainly  votes  by  ballot;  and  it  is  for  the  leg- 
islature, governed  by  public  policy,  and  in  carrying  out  the 
spirit  and  general  purpose  of  the  constitution,  to  make  such 
regulations  as  it  may  deem  best  for  the  preservation  of  the 
secret  thereafter. 

The  ballot  is  simply  ''a  little  ball  ....  a  printed  or 
written  ticket  used  in  voting,"  etc.;  **an  act  of  voting  by 
balls  or  tickets,  by  putting  the  same  into  a  box  or  urn,"  and 
thus  '*a  secret  method  of  voting":  5  Cyc.  225.  **A  ticket  or 
slip  of  paper,  sometimes  called  a  'voting  paper,'  on  which  is 
printed  or  written  an  expression  of  the  elector's  choice;  a 
method  of  secret  voting  by  means  of  small  balls,  or  printed 
or  written  ballots,  which  are  deposited  in  an  urn  or  box, 
called  a  'baUot  box'  ":  Century  Dictionary.  In  these  and  a 
number  of  definitions  collected  in  1  Words  and  Phrases,  pages 
680,  681,  the  same  idea  is  predominant — that  the  ballot  is  the 
instrument  used  in  the  act  of  voting,  and  by  using  it  in  that 
way  it  is  considered  a  secret  mode  of  voting,  as  distinguished 
from  a  viva  voce  vote.  As  to  what  may  be  done  thereafter  is 
clearly  left  to  legislative  discretion. 
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Resorting  to  the  history  of  this  provision  of  our  constitu- 
tion and  the  legislative  construction  of  it,  it  is  clear  that  it 
has  not  been  understood  as  involving  the  interpretation 
adopted  by  the  supreme  courts  of  Minnesota  and  Indiana. 
This  provision  has  been  in  all  of  the  constitutions  of  Alabama, 
from  the  original  constitution  of  1819  to  the  present  time, 
in  practically  the  same  language.  Yet  it  is  common  knowl- 
edge that,  up  to  the  time  of  Acts  of  1878-79,  page  78,  the 
ballots  were  always  numbered  and  the  ballots  and  the  poU 
lists  sent  up  together  *^  (see  Code  1876,  sees.  271-280),  and 
until  a  recent  period  voters  made  out  their  own  ballots  on 
any  paper,  and  with  any  device  desired.  It  must  be  pre- 
sumed that,  if  our  constitution  makers  had  desired  to  embody 
in  the  fundamental  law  of  1901  any  further  restrictions  or 
requirements,  they  would  have  been  expressed  in  apt  words, 
and  not  by  the  adoption  of  the  old  expression,  which  had 
never  been  so  understood.  When  we  come  to  examine  the 
act  (Acts  1903,  p.  117),  we  find  it  provides  for  a  paper 
ticket,  which  may  be  either  printed  or  written  (section  9) ; 
for  numbering  the  ballots  to  correspond  with  the  numbers 
on  the  poll  list  (section  10) ;  that  the  inspectors  shall  count 
the  votes,  certify  the  poll  lists,  and  send  ''statements  of  the 
vote  and  poll  lists,  together  with  the  ballots  cast,"  securely 
sealed  up  and  properly  indorsed,  in  an  envelope  or  wrapper, 
by  the  returning  officer  to  the  board  of  commissioners  at  the 
courthouse  (section  14) ;  and  at  the  time  appointed  the  com- 
missioners ''shall  make  a  correct  statement  from  the  returns, 
in  the  presence  of  such  persons  as  may  choose  to  attend"  (sec- 
tion 13).  Thus  it  will  be  seen  that  the  ballots  are  in  the 
hands  of  sworn  officials  from  the  casting  to  the  counting,  and 
there  is  no  provision  looking  to  an  examination  of  the  ballots, 
except  that  they  shall  reject  any  ballots  shown  to  be  illegal. 
The  act  is  not  violative  of  section  179  of  the  constitution. 

It  thus  appears  that  Heflin  is  the  place  fixed  by  law  in 
which  the  courts  of  said  county  should  be  held,  and  a  decree 
will  be  here  rendered  denying  the  petition. 

Weakley,  C.  J.,  and  Haralson,  DowdeU  and  Anderson,  JJ., 
concur. 

SIMPSON,  J.,  on  Rehearing.  While  it  is  true  that  if  a 
clause  of  a  constitution  of  a  sister  state,  after  having  been 
construed  by  the  highest  court  of  that  state,  is  copied  for  the 
first  time  into  a  constitution  adopted  by  our  own  state,  the 
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presumption  is  that  we  adopted  it  with  its  construction, 
yet  this  principle  has  no  application  to  a  case  like  this  one, 
where  the  constitutional  provision  was  in  our  own  previous 
constitution,  so  that  it  cannot  be  said  to  have  been  taken  from 
the  constitution  of  the  sister  state.  While,  as  this  court  has 
said,  we  are  ^^^  **  authorized  to  consult  them  (the  de- 
cisions of  the  highest  courts  of  other  states)  as  other  reported 
cases  to  aid  us  in  arriving  at  correct  conclusions,"  yet  we 
**are  not  permitted  to  regard  them  as  authoritative  and  bind- 
ing expositions."  And  this  language  was  used,  even  where 
the  court  was  construing  a  statute  of  said  sister  state  and 
the  decision  was  not  introduced  in  evidence:  Nelson  v.  Goree's 
Admr.,  34  Ala.  565.  It  is  the  province  of  the  highest  court 
of  each  state  to  construe  its  own  constitution :  26  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  pp.  175,  176.  Even  the  decisions  of 
the  supreme  court  of  the  United  States  are  not  binding  upon 
this  court,  unless  it  be  in  those  matters  in  which  said  court 
has  appellate  jurisdiction :  26  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  pp.  175,  176.  This  court  accords  the  utmost  respect  to 
the  decisions  of  the  highest  courts  of  our  sister  states,  but 
reserves  to  itself  the  right  to  determine  whether  they  are 
based  upon  sound  reasoning  when  applied  to  our  own  con- 
stitution and  laws.  Especially  can  we  not  follow  them  when 
our  own  legislative  and  judicial  history  has  placed  a  different 
construction  upon  them. 

It  is  true,  as  suggested  by  counsel  for  the  petitioner,  that 
our  constitution  of  1819  did  provide  that  the  vote  should  be 
by  ballot  "until  the  Oeneral  Assembly  shall  otherwise 
direct";  but  it  is  also  true  that  the  General  Assembly  never 
did  ** otherwise  direct"  When  the  statutes  provided  for  the 
numbering  of  the  ballots,  there  is  nothing  to  indicate  that  the 
legislature  thought  it  was  changing  the  mode  of  voting  from 
voting  by  ballot  to  any  other  mode ;  but,  on  the  contrary,  it 
was  always  the  ''ballots"  that  were  numbered,  and  no  legis- 
lature or  court  of  the  state  seems  to  ever  have  had  the  least 
idea  that  we  had  ceased  to  vote  by  ** ballot"  because  they 
were  numbered.  This  clause  was  left  off  the  section  in  the 
constitution  of  1868,  and  we  continued  to  have  the  same  kind 
of  numbered  ballot,  without  any  safeguards  against  the  ascer- 
tainment of  the  voter's  choice,  and  so  it  continued  under  the 
constitution  of  1875,  until  1878,  when  the  law  was  changed, 
for  reasons  which  it  is  not  necessary  to  rehearse. 
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The  provision  to  the  constitution  of  Texas,  in  place  of  sus- 
taining  the  contention  of  counsel,  that  the  lawmakera  of  that 
state  understood  that  the  use  of  the  word  ***  ** ballot"  meant 
such  secrecy  as  to  prohibit  its  being  numbered,  rather  shows 
the  contrary;  for  that  provision  is  that  ^^ in  all  elections  by 
the  people  the  vote  shall  be  by  ballot,  and  the  legislature  shall 
provide  for  the  numbering  of  the  tickets*':  Const.  Tex.,  art. 
6,  sec.  4.  Thus  the  voting  by  ballot  and  the  requirement  that 
they  shall  be  numbered  are  coupled  together  by  **and'*  (and 
not  by  **but"),  indicating  clearly  that  it  was  not  intended 
as  a  modification  of  the  word  ''ballot";  but  they  still  vote 
by  ballot  without  qualification,  and  it  is  made  the  duty  of  the 
legislature  to  provide  that  the  ballot  shall  be  numbered. 
Judge  Cooley  says  that  ''a  ballot  may  be  defined  to  be  a  piece 
of  paper  or  other  suitable  material,  with  the  name  written 
or  printed  upon  it  of  the  person  to  be  voted  for,"  and  that 
the  ''voter  is  thus  enabled  to  secure  and  preserve  the  most 
complete  and  inviolable  secrecy":  Cooley 's  Conatitutional 
Limitations,  7th  ed.,  p.  910.  The  use  of  the  word  "thus'^ 
shows  conclusively  that  it  is  the  voting  in  the  manner  de- 
scribed which  enables  him  to  secure  the  secrecy,  and,  although 
he  does  go  on  to  remark  on  the  "spirit"  of  the  provision,  etc., 
yet  he  is  speaking  of  the  duty  of  the  legislature,  and  not  of 
the  constitutionality  of  the  act  under  the  constitution.  No- 
where does  he  declare  that  an  act  which  does  not  provide 
absolutely  against  all  contingencies  by  which  the  choice  of 
the  voter  can  be  ascertained  is  violative  of  the  constitutional 
provision,  but,  on  the  contrary,  he  goes  on  to  discuss  devices 
which  are  adopted  to  ascertain  how  the  voter  has  voted,  and 
says  that,  while  they  may  not  render  the  election  void,  they 
are  reprehensible,  etc. :  Page  912. 

The  rehearing  is  denied.  The  entire  court  sitting  and 
concurring  in  overruling  the  motion  for  a  rehearing. 

ANDERSON,  J.,  Concurring.  While  I  concur  in  the  con- 
clusion reached  in  this  cause  in  affirming  the  appeal  and  in 
denying  the  application  for  rehearing,  I  do  so  for  reasons 
entirely  different  from  those  given  in  the  opinion  of  Justice 
Simpson.  Regardless  of  the  origin  or  derivation  of  the  word 
"ballot,"  the  expression  "election  by  ballot"  has  been 
expounded  and  construed  by  the  various  courts  of  last  resort,, 
and  with  entire  unanimity  they  have  declared  it  meant  a 
secret  ballot,  and  that  the  ^^^  essential  principle  of  this  man- 
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ner  of  voting  was  to  protect  the  secrecy  of  the  ballot,  in  order 
to  guard  and  protect  the  voter  against  intimidation,  secure 
to  him  absolnte  freedom  in  the  exercise  of  the  elective  fran- 
chise, and  reduce  to  a  minimum  the  incentive  to  bribe  the 
voter :  3  Am.  &  Eng.  Ency.  of  Law,  768,  and  other  authorities 
cited  on  second  page  of  brief  on  application  for  rehearing. 

The  constitation  contemplates,  not  only  that  secrecy  be 
preserved  at  the  time  of  voting,  but  that  it  be  sacredly 
guarded  for  all  time,  unless  the  voter  himself  shall  voluntarily 
divulge  it.    In  Cooley's  Constitutional  Limitations,  fifth  edi- 
tion, page  762,  the  author  says:  **The  system  of  ballot  voting 
rests  ui>on  the  idea  that  every  elector  is  to  be  entirely  at 
liberty  to  vote  for  whom  he  pleases,  and  with  what  party  he 
pleases,  and  that  no  one  is  to  have  the  right,  or  be  in  position, 
to  question  his  independent  action,  either  then  or  at  any  sub- 
sequent time.    The  courts  have  held  that  a  voter,  even  in  case 
of  a  contested  election,  cannot  be  compelled  to  disclose  for 
whom  he  voted ;  and  for  the  same  reason  we  think  others,  who 
may  accidentally,  or  by  trick  or  artifice,  have  acquired  knowl- 
edge on  the  subject,  should  not  be  allowed  to  testify  to  such 
knowledge,  or  to  give  any  information  in  the  courts  upon 
the  subject.    Public  policy  requires  that  the  veil  of  secrecy 
should   be   impenetrable,    unless   the   voter   himself   volun- 
tarily determines  to  lift  it.    His  ballot  is   absolutely  priv- 
ileged, and  to  allow  evidence  of  its  contents,  when  he  has 
not  waived  the  privilege,  is  to  encourage  trickery  and  fraud, 
And  would,  in  effect,  establish  this  remarkable  anomaly:  that 
while  the  law,  from  motives  of  public  policy,  establishes  the 
secret  ballot,  with  a  view  to  conceal  the  elector's  action,  it  at 
the  same  time  encourages  a  system  of  espionage  by  means  of 
which  the  veil  of  secrecy  may  be  penetrated,  and  the  voter's 
notion  disclosed  to  the  public."    So  in  McCrary  on  Elections, 
section  453,  it  is  said:  *'The  secret  ballot  is  just  regarded  as 
An  important  and  valuable  safeguard  for  the  protection  of 
the  voter,  and  particularly  the  humble  citizen,  against  the 
influence  which  wealth  and  station  may  be  supposed  to  exer- 
cise.   And  it  is  for  this  reason  that  liie  privacy  is  held  not 
to  be  limited  to  the  moment  of  depositing  the  ballot,  but  ^^^  is 
sacredly  guarded  by  the  law  for  all  time,  unless  the  voter 
himself  shall  voluntarily  divulge  it."    In  Paine  on  Elections, 
section  453,  the  author  states  the  law  as  follows:  ^'A  constitu- 
tional provision  that  all  elections  shall  be  held  by  ballot  guar- 
antees the  secrecy  of  the  ballot,  and  is  violated  by  a  statute 
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requiring  the  tickets  to  be  numbered  to  correspond  with  the 
voters'  numbers  on  the  poll  list." 

It  has  been  pointedly  held  in  the  eases  of  Brisbin  v.  Cleary, 
26  Minn.  107,  1  N.  W.  825 ,  Williams  v.  Stein,  38  Ind.  89,  la 
Am.  Rep.  97,  and  Ritchie  v.  Richards,  14  Utah,  345,  47  Pac. 
670,  that  a  statute  requiring  the  numbering  of  the  ballot  and 
the  keeping  of  corresponding  poll  lists  was  violative  of  the 
constitution,  inasmuch  as  said  statute  destroyed  the  secrecy 
of  the  ballot.  The  writer  has  been  unable  to  find  a  single 
authority  to  the  contrary.  On  the  other  hand,  the  f ramers  of 
the  constitutions  of  Pennsylvania  (1873),  of  Missouri  (1875), 
and  of  Colorado  (1876),  realizing,  no  doubt,  that  the  num- 
bering of  the  ballot  would  be  violative  of  the  old  constitution, 
expressly  provided  that,  while  elections  should  be  by  ballot, 
the  tickets  should  be  numbered.  I  do  not  wish  to  be  under- 
stood as  holding  that  an  act  requiring  the  numbering  of  the 
ballot  under  any  and  all  conditions  would  be  violative  of  the 
constitution.  The  purpose  of  the  constitution  is  to  preserve 
the  secrecy  of  the  ballot,  yet  a  statute  might  require  the  num- 
bering of  the  ballot  and  at  the  same  time  preserve  its  secrecy, 
by  imposing  certain  duties  upon  the  election  officers,  such  as 
destroying  the  ballots  before  comparison  wath  the  poll  list, 
etc. ;  and  this  point  was  doubtless  not  considered  by  the  courts 
when  considering  the  numbering  of  the  ballots,  else  the  respec- 
tive acts  construed  may  have  had  no  provision  for  preserv- 
ing the  secrecy,  notwithstanding  the  ballots  were  to  be  num- 
bered. 

Acts  of  1903,  page  122,  section  10,  provides  for  a  number- 
ing of  the  ballots  and  the  keeping  of  corresponding  poll  lists, 
and  the  act  nowhere  provides  for  a  destruction  of  the  ballots 
or  forbids  a  comparison.  How  each  voter  voted  can  be  ascer- 
tained by  the  election  managers  or  commissioners  without  a 
violation  of  law  on  their  part,  by  a  comparison  of  the  ballots 
with  the  poll  list,  and  said  section  10  is  clearly  violative  of 
section  179  of  the  constitution  '**''  of  1901,  in  so  far  as  it 
requires  a  numbering  of  the  ballot.  **The  rule  is  well  estab- 
lished, and  founded  in  the  highest  wisdom.  Because,  how- 
ever, a  small  portion  of  an  act  is  invalid,  it  does  not  neces- 
sarily follow  that  the  whole  act  is  void.  All  that  portion  of 
the  act  which  is  not  repugnant  to  the  constitution  is  valid. 
While  the  numbering  of  the  ballots  was  improper,  still  that 
circumstance  should  not  have  the  force  to  avoid  the  act  and 
overturn  the  election.    The   electors   were   not   responsible. 
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Their  ballots  were  honestly  cast,  and  there  has  not  been  suffi- 
cient reason  shown  why  they  should  not  have  been  counted": 
Ritchie  v.  Richards,  14  Utah,  345,  47  Pac.  670.  The  manifest 
design  of  the  constitution  in  preserving  the  secrecy  of  the 
ballot  is  for  the  protection  of  the  voter,  and,  while  he  cannot 
complain  because  of  the  numbering  of  his  ballot,  and  could 
doubtless  use  the  courts  to  enforce  his  constitutional  right 
to  vote  secretly,  yet,  when  he  casts  his  vote  without  protest,, 
the  courts  will  not  deprive  him  of  same,  simply  because  the 
managers,  in  compliance  with  an  unconstitutional  require- 
ment of  the  act,  numbered  the  ballot.  This  court,  without 
determining  the  constitutionality  of  the  general  election  law 
in  this  respect,  has  held  that  the  section  requiring  the  num- 
bering of  the  ballot  was  merely  directory,  and  that  a  failure 
to  comply  therewith  on  the  part  of  the  election  officers  did  not 
affect  the  ballots  cast  which  were  not  numbered,  or  the  result 
of  the  election :  Montgomery  v.  Henry,  144  Ala.  629,  39  South. 
507,  1  L.  R.  A.,  N.  S.,  656. 

There  is  nothing  in  the  statute  invalidating  the  ballots  when 
honestly  cast  without  having  been  numbered,  or  in  the  consti- 
tution invalidating  them  because  they  were  numbered;  and 
the  doing  of  or  leaving  undone  something  merely  directory 
will  not  affect  the  result  or  annul  the  election,  if  there  is 
enough  left  in  the  act  providing  for  the  holding  of  same  with 
the  unconstitutional  portion  eliminated.  The  case  of  Brisbie 
(26  Minn.  107,  1  N.  W.  825),  wherein  the  statute  requiring 
the  numbering  of  the  ballot  was  construed,  was  an  action  on 
the  part  of  the  elector  against  the  election  judges  for  refusing 
to  let  '***  him  vote  without  numbering  his  ballot.  The  Indi- 
ana case  of  Stein  (38  Ind.  89,  10  Am.  Rep.  97)  was  an  action 
by  an  elector  against  the  election  managers  for  numbering  his 
ballot  against  his  protest.  The  proceeding  in  the  case  at  bar 
is  not  by  an  elector,  complaining  that  his  ballot  was  improp- 
erly numbered,  but  by  a  defendant,  under  indictment,  protest- 
ing against  being  tried  at  Heflin,  the  county  site,  because  the 
election  fixing  the  county  site  at  said  point  was  carried  by 
ballots  which  were  numbered  in  violation  of  the  constitution. 
This  fact  did  not  render  the  election  void.  '*A  mere  irregu- 
larity in  conducting  an  election,  which  deprives  no  legal  voter 
of  his  vote  and  does  not  change  the  result,  never  has  been 
held  to  invalidate  an  election.  The  rules  prescribed  by  the 
law  for  conducting  an  election  are  designed  chiefly  to  afford 
an  opportunity  for  the  free  and  fair  exercise  of  the  election 
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franchise,  to  prevent  illegal  votes,  and  to  ascertain  with  cer- 
tainty the  result.  Such  rules  are  directory  merely,  and  not 
jurisdictional  or  imperative":  Hodge  v.  Linn,  100  111.  397; 
Piatt  V.  People,  29  111.  54. 

The  supreme  court  of  Missouri,  a  state  with  a  constitution 
permitting  the  numbering  of  the  ballots  and  with  a  statute 
requiring  that  they  be  numbered,  and  which  further  provided 
that  ballots  not  numbered  could  not  be  counted,  in  case  of 
State  V.  MuUix,  53  Mo.  355,  held,  in  an  election  contest,  that 
the  ballots  not  numbered  should  not  have  been  counted  and 
that  the  statute  was  not  merely  directory,  because  it  expressly 
required  that  the  ballots  should  be  numbered,  and'not  counted 
unless  they  were.  We  have  nothing  in  our  organic  law  or 
statutes  striking  down  ballots  because  numbered  or  not  num- 
bered. Therefore  the  doing  of  the  one  or  leaving  undone  the 
other  is  merely  directory,  and  neither  of  which  invalidates 
the  election. 


ThB  "Majority  of  the  Electors"  referred  to  in  a  constitution  as 
requisite  to  the  ratification  of  an  amendment  thereto  means  the  ma- 
jority of  the  electors  voting  upon  the  question  of  amendment,  and  not 
a  majority  of  all  the  electors  of  the  state  or  of  those  voting  at  the 
election:  Oreen  v.  State  Board  of  Canvassers,  5  Idaho,  130,  95  Am. 
St.  Bep.  169.  See,  too,  Fox  v.  Seattle,  43  Wash.  74,  117  Am.  St.  Bep. 
1037. 

The  Legislature  may  make  Seasonable  Begvlations  for  Conducting 
Elections,  so  long  as  the  voters  ar«  permitted  to  vote  by  ballot  and  in 
absolute  secrecy  for  the  candidates  of  their  choice :  Taylor  v.  Bleakley,  55 
Kan.  1,  49  Am.  St  Bep.  233,  and  note;  note  to  Chamberlain  v.  Wood,  91 
Am.  St.  Bep.  685.  As  to  the  meaning  of  a  ''secret  ballot,"  see  the 
recent  eases  of  Detroit  v.  Board  of  Inspectors  of  Election,  139  Mich. 
548,  111  Am.  St.  Rep.  430;  Helme  v.  Board  of  Election  Commissioners, 
149  Mich.  390^  119  Am.  St.  Bep.  681. 
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COLLINS  V.  GILLESPT. 

[148  Ala.  558,  41  South.  930.] 

INFANTS. — The  Next  Friend  of  an  Infant  has  No  Antbority  to 
receive  payment  or  to  enter  satisfaction  of  a  judgment  in  favor  of 
an  infant,     (p.  81.) 

Petition  in  the  case  of  Mamie  Collins,  a  minor,  by  her  next 
friend  and  father  against  the  Birmingham  Railway  Light  and 
Power  Company  that  John  G.  Qillespy,  a  clerk  of  the  court, 
be  ordered  to  pay  twenty-five  dollars  received  by  him  in  satis- 
faction of  a  judgment  in  such  action  to  such  next  friend.  A 
demurrer  to.  the  petition  was  sustained,  and  the  petitioner 
appealed. 

Ward  &  Drennan,  for  the  appellant. 

J.  S.  Gillespy,  pro  se. 

"•  DENSON,  J.  *'It  is  the  general  rule  that  no  one  but 
a  regularly  qualified  guardian  of  an  infant  has  authority  to 
receive  payment  and  enter  satisfaction  of  a  judgment  recov- 
ered in  favor  of  such  infant,  and  that  a  next  fr'end  has  no  such 
authority.''  And  although  there  are  authorities  which  seem 
to  take  the  contrary  view,  this  court  has  decided  that  a  next 
friend  has  no  such  authority :  ^^^^  Isaac  v.  Boyd,  5  Port.  388 ; 
Smith  V.  Bedus,  9  Ala.  99,  44  Am.  Dec.  429;  17  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  859,  and  cases  in  note  10.  See,  also, 
with  respect  of  the  office  of  a  proehein  ami,  the  following 
cases:  Thomason  v.  Gray,  84  Ala.  559,  4  South.  394;  Cook 
V.  Adams,  27  Ala.  294;  Cooper  v.  Maelin's  Heirs,  25  Ala. 
299 ;  Riddle  v.  Hanna,  25  Ala.  484 ;  Klaus  v.  State,  54  Miss. 
644;  Mitchell  v.  Connolly,  1  Bail.  (S.  C.)  203.  If  the  next 
friend  has  not  the  authority  to  receive  payment  or  enter 
satisfaction,  it  follows  logically  that  an  attorney  who  derives 
the  only  authority  he  has  from  the  next  friend  is  not  clothed 
with  such  authority. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
court  must  be  afSrmed. 

Weakley,  C.  J.,  and  Haralson  and  Dowdell,  JJ.,  concur. 


The  Extent  of  the  Authority  of  a  Guardian  ad  litem  or  next  friend  of 
an  infant  is  the  subject  of  a  note  to  Fletcher  v.  Parker,  97  Am.  St. 
Rep.  995. 
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BEAUVOIR  CLUB  v.  STATB. 

[148  Ala.  643,  42  South.  1040.] 

CONSTITUTIONAL  lAW— TiUe  of  Statutes.— When  the  title 
of  a  statute  eontains  one  general  subject,  which  is  clearly  expressed, 
such  as  "To  prohibit  the  sale  of  liquor  on  Sunday,"  it  may  in  the 
body  include  a  provision  for  all  matters  germane  and  referable  to 
that  subject,     (p.  83.) 

CONSTITUTIONAIf  IiAW-— Title  of  Statute.— The  subject  of 
penalizing  the  keeping  open  of  a  barroom  or  other  place  for  the  sale 
of  liquors  on  Sunday  is  included  in  the  general  title  of  a  statute, 
''To  prevent  the  sale  of  liquor  on  Sunday."     (p.  83.) 

CONSTITUTIONAIi  IiAW — The  Police  Power. — Statutes  under- 
taking to  limit  the  sale  of  liquors  on  Sunday  must  be  referred  to  the 
police  power,  and,  if  sustainable,  must  be  sustained  as  an  exercise  of 
that  power,     (pp.  84,  85.) 

CONSTITUTIONAIi  IiAW— Begnlatioii  or  Prohibition  of  tbe 
Sale  of  Intoxicating  Liquors. — ^The  traffic  in  intoxicating  liquors  is  a 
proper  subject  of  police  regulation,  and  may  be  controlled,  restricted 
or  even  prohibited,  without  violating  any  constitutional  right,  and 
this  rule  applies  to  social  dubs.     (p.  84.) 

INTOXICATINa  LIQUORS — Social  dubs. — ^A  transaction 
whereby  an  incorporated  social  club  sells  intoxicating  liquors  to  one 
of  its  members  is  within  the  meaning  of  the  statute  prohibiting  the 
sale  of  intoxicating  liquors  without  a  license  or  prohibiting  the  sale 
of  intoxicating  liquor  on  Sunday,     (p.  84.) 

CONSTITUTIONAL  LAW— Sunday  Laws.— It  is  within  the 
exercise  of  the  police  power  for  the  legislature  to  enact  laws  against 
keeping  open  on  Sunday  places  for  the  sale  of  intoxicating  liquors, 
whether  such  sales  are  for  profit  or  not.  Nor  is  it  material  whether 
the  sales  are  public  or  private,  provided  the  places  are  kept  open 
therefor,     (pp.  84,  85.) 

CONSTITUTIONAL  LAW— Constitutionality  of  Statute,  How 
Baised. — A  general  suggestion  that  the  provisions  of  a  statute  are  un- 
constitutional and  void  is  permissible  as  a  way  of  presenting  the  con- 
stitutionality of  the  statute,     (p.  86.) 

CONSTITUTIONAL  LAW— Special  Legislation— Statutes  Un- 
dertaking to  Make  Sales  of  Intoxicating  Liquors  by  One  Clnb  Lawful. 

A  statute  undertaking  to  make  lawful  the  sales  of  intoxicating  liquors 
by  a  social  club  under  circumstances  where  like  sales  by  other  social 
clubs  are  unlawful,  is  unavailing  as  against  a  constitution  providing 
that  tbe  operation  of  no  general  law  shall  be  suspended  by  the  gen- 
eral assembly  for  the  benefit  of  any  individual,  corporation  or  as- 
sociation,    (pp.  87,  88.) 

CONSTITUTIONAL  LAW— Privilege  of  not  Answering  In- 
criminating Questions  is  Personal. — ^That  a  witness  was  improperly 
compelled  to  answer,  and  did  answer,  incriminating  questions,  against 
the  objection  of  the  defendant  in  a  criminal  prosecution,  cannot  be 
urged  by  such  defendant  in  the  appellate  court,     (pp.  88,  89.) 

Indictment  and  conviction  of  the  Beauvoir  Club  for  keep- 
ing open  its  elubrooms  on  Sunday  for  the  selling  of  intoxi- 
cating liquors.     The  defendant  appealed. 
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Marks  &  Sayre  and  Rushton  &  Coleman,  for  the  appellant. 
Maasey  Wilson,  attorney  general,  for  the  state. 

•*«  DENSON,  J.  The  indictment  is  in  the  following  lan- 
guage: "The  grand  jury  of  said  county  charge  that,  before 
the  finding  of  this  indictment,  Beauvoir  Club,  a  corporation, 
did  on  Sunday  unlawfully  keep  open  a  clubroom  for  the 
sale  of  spirituons,  vinous  or  malt  liquors,  •^'^  against  the 
peace  and  dignity  of  the  state  of  Alabama."  It  is  founded 
on  the  act  of  the  legislature  entitled  ''An  act  to  prohibit 
the  sale  of  liquors  on  Sunday,"  approved  February  23,  1903 
(Pamph.  Acts  1903,  p.  64).  The  defendant  demurred  to 
the  indictment  on  the  ground,  among  others,  that  ''so  much 
of  said  act  as  undertakes  to  penalize  the  keeping  open  of  a 
barroom  or  other  place  for  the  sale  of  liquors  on  Sunday  is 
violative  of  the  constitution,  in  that  the  same  is  not  clearly 
expressed  in  the  title  of  the  act."  In  respect  to  this  act  we 
said  in  a  former  case:  "The  title  of  the  act  is  in  a  sense  gen- 
eral and  contains  but  one  subject,  'To  prohibit  the  sale  of 
liquor  on  Sunday.'  This  is  clearly  expressed.  Everything 
contained  in  the  several  sections  is  directed  to  the  subject  of 
thQ  law  as  expressed  in  the  title,  and  we  think  plainly  and 
unquestionably  germane  and  referable  to  the  subject.  When- 
ever this  is  the  case,  the  act  cannot  be  said  to  be  offensive  to 
section  45,  article  4  of  the  constitution":  Borck's  Case 
(Ala.),  39  South.  580;  State  v.  Bott,  31  La.  Ann.  663,  33  Am. 
Rep.  224.  So  it  seems  that  this  contention  of  the  defendant 
is  concluded  by  Borck's  case.  Being  satisfied  with  that  de- 
cision and  in  adherence  to  it,  we  hold  that  the  trial  court 
proi)erly  overruled  the  third  and  fourth  grounds  of  the  de- 
murrer. 

But  it  is  insisted  that,  even  though  the  first  clause  of  the 
act,  the  one  on  which  the  indictment  is  based,  is  a  valid  enact- 
ment, yet  it  has  no  reference  to  private  social  clubs,  and 
therefore  the  indictment  charges  no  offense.  The  argument 
by  the  defendant  in  support  of  the  insistence  is  that  the  act 
is  a  police  regulation;  that  such  regulations  are  made  with 
reference  to  the  conduct  of  individuals  in  its  bearing  on  the 
public;  that  to  promote  the  public  welfare  is  the  sole  justifi- 
cation for  the  curtailment  of  personal  liberties  and  the  regu- 
lation of  individual  acts ;  that  the  place  is  kept  open,  not  for 
the  benefit  of  the  public,  but  of  the  members  of  the  club; 
that,  if  sales  of  liquor  are  made  on  Sunday  by  the  club  to 
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its  members  in  its  rooms,  this  is  not  an  act  or  acts  which  affect 
the  public  welfare — there  is  no  point  of  contact  with  the  pub- 
lic— and,  therefore,  not  within  the  legitimate  exercise  of  the 
police  power.  There  can  be  no  doubt  •^  that  the  legislation 
in  question  must  be  referred  to  the  police  power  of  the  legis- 
lature. Whatever  differences  of  opinion  may  exist  as  to  the 
extent  and  boundaries  of  this  power,  and  however  difficult 
it  may  be  to  render  a  satisfactory  definition  of  it,  there 
seems  no  doubt  that  it  does  extend  to  the  protection  of  the 
lives,  health  and  property  of  citizens,  and  the  preservation  of 
good  order  and  the  public  morals.  These  objects  belong 
emphatically  to  that  class  which  demand  the  application  of 
the  maxim,  ''Salus  populi  suprema  lex,"  and  they  are  to 
be  attained  and  provided  for  by  such  appropriate  means  as 
the  legislature  may  devise;  and  while  the  determination 
of  the  legislature  as  to  what  is  a  proper  exercise  of  its  police 
powers  in  relation  to  such  objects  is  not  final  or  conclusive, 
but  is  subject  to  the  supervision  of  the  courts,  yet  the  traffic 
in  intoxicating  liquors  is  universally  recognized  as  a  proper 
subject  for  police  regulation,  and  may  be  controlled,  re- 
stricted or  even  totally  prohibited,  without  violating  any 
constitutional  right:  Bartemeyer  v.  Iowa,  18  Wall.  129,  21 
L.  ed.  929 ;  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup.  Ct.  Rep. 
273,  31  L.  ed.  205 ;  23  Cyc.  65,  and  cases  in  notes  64,  65,  and 
66. 

So  far  as  the  demurrer  to  the  indictment  is  concerned,  this 
court  is  committed  to  a  doctrine,  that  a  transaction  whereby 
an  incorporated  -social  club  sells  intoxicating  liquors  to  one 
of  its  members  is  a  sale  technically  and  within  the  meaning 
of  a  statute  prohibiting  the  sale  of  vinous,  spirituous,  or  malt 
liquors,  without  a  license:  Markin  v.  State,  59  Ala.  34;  Man- 
assas Club  V.  City  of  Mobile,  121  Ala.  561,  25  South.  628.  The 
evil  intended  to  be  corrected  by  the  act  in  question  is  the  keep- 
ing open  on  the  Sabbath  day  of  barrooms  or  other  places  where 
liquors  are  furnished  and  drunk,  and  it  can  make  no  difference 
whether  few  or  many  persons  can  obtain  admission  and  buy 
or  obtain  the  liquors  in  the  club,  or  whether  other  people  may 
or  not  see  them  buy  the  liquor,  or  for  what  other  purpose 
the  place  is  being  operated,  if  the  fact  remains,  as  it  does 
(on  the  demurrer),  that  intoxicating  liquors  are  sold  on  the 
Sabbath  day :  State  v.  Gelpi,  48  La.  Ann.  520,  19  South.  468 ; 
Mohrman  v.  State,  105  Ga.  709,  70  Am.  St.  Rep.  74,  32  S.  E. 
143,  43  L.  R.  A.  398.     It  is  also  settled  law  that  it  is  within 
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the  legitimate  exercise  of  the  police  •*•  power  for  the  legis- 
lature to  enact  lai^vs  on  the  subject  of  abstaining  from  worldly 
employmeats  on  Sunday,  and  especially  to  prohibit  the  sale 
of  vinous,  spirituous  or  malt  liquors  on  Sunday,  and  keeping 
open  places  where  such  liquors  are  sold.  Whether  the  sale 
is  engaged  in  as  a  livelihood  or  profit,  or  whether  sales  are 
made  publicly  or  private,  or  not  at  all,  is  of  no  consequence, 
if  the  places  are  kept  open  for  such  sales:  Frolickstein  v. 
Mayor  of  Mobile,  40  Ala.  725 ;  Dixon  v.  State,  76  Ala.  89 ; 
Wadsworth  v.  Dunnam,  117  Ala.  661,  23  South.  699;  Man- 
assas Club  V.  City  of  Mobile,  121  Ala.  561,  25  South.  628 ; 
Jebeles  v.  State,  131  Ala.  41,  31  South.  377 ;  Martin  v.  State, 
59  Ala.  34 ;  State  v.  Bott,  31  La.  Ann.  663,  33  Am.  Rep.  224 ; 
State  V.  Common  Pleas,  36  N.  J.  L.  72, 13  Am.  Rep.  422 ;  State 
V.  Oelpi,  48  La.  Ann.  520,  19  South.  468 ;  Mohrman  v.  State, 
105  Ga.  709,  70  Am.  St.  Rep.  74,  32  S.  E.  143,  43  L.  R.  A. 
398 ;  State  v.  Ambe,  20  Mo.  214 ;  Palmer  v.  State,  2  Or.  66. 
In  the  light  of  the  past  and  current  events  we  encounter  no 
difficulty  in  reaching  the  conclusion  that  keeping  open  a  place 
for  the  sale  of  vinous,  spirituous,  or  malt  liquois  on  the  Sab- 
bath (or  any  other  day)  is  hurtful  to  the  comfort  and  welfare 
of  society,  and  as  a  matter  of  consequence  that  the  legis- 
lature in  enacting  the  law  in  question,  was  well  within  the 
legitimate  exercise  of  the  police  power,  and  the  fifth  ground 
of  the  demurrer  was  properly  overruled.  We  remark  that 
it  may  be  that  we  should  have  treated  the  fifth  ground  as  a 
"speaking  demurrer,"  as  nothing  appears  on  the  face  of  the 
indictment  to  show  that  Beauvoir  Club  is  any  more  than  an 
ordinary  private  corporation. 

We  deem  it  unnecessary  to  announce  a  conclusion  in  re- 
spect to,  or  even  to  give  consideration  to,  the  suggestion  by 
appellant's  counsel  that  its  dubrooms  are  not  within  the 
meaning  of  the  term  ''barroom":  See  Mohrman  v.  State,  105 
Ga.  709,  70  Am.  St.  Rep.  74,  32  S.  E.  143,  43  L.  R.  A.  398 ; 
also  Jackson's  evidence  in  the  instance  case.  The  first  and 
second  grounds  of  the  demurrer  to  the  indictment  are  so 
manifestly  without  merit  as  to  require  no  further  consid- 
eration. V 

The  defendant  sought  to  defend  against  the  indictment 
under  the  third  section  of  an  act  of  the  legislature  approved 
February  17,  1897,  entitled  "An  act  to  confirm  the  incor- 
poration of  the  Beauvoir  Club  of  Montgomery,  ^'^  Alabama, 
and  to  enlarge  the  powers  and  capacities  of  said  elub":  Acts 
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1896-97,  p.  1160.  The  club  was  incorporated  nnder  the  gen- 
eral statutes  of  the  state,  and  by  the  third  section  of  the  con- 
firmatory act,  above  referred  to,  amongst  the  additional 
powers  conferred  is  the  following:  "To  provide  for  and  dis- 
pose of,  to  its  members,  cigars,  cigarettes,  tobacco,  spirituous, 
vinous  and  malt  liquors  and  such  disposition  shall  not  con- 
stitute a  sale  thereof,  but  shall  be  held  and  treated  as  a  con- 
sxunption  by  such  members  of  their  property.*'  The  act  is 
assailed  by  the  state  on  constitutional  grounds.  The  trial 
court  held  that  it  is  obnoxious  to  the  constitution.  Several 
grounds  of  objection  to  the  act  are  specifically  pointed  ont 
by  the  demurrer  to  the  plea  setting  up  the  act  as  a  defense, 
but  the  first  ground  of  the  demurrer  is  in  this  language: 
"That  the  provisions  of  the  charter  of  the  defendant  are 
unconstitutional  and  void."  Though  seemingly  a  general 
statement,  this  has  been  held  by  this  court  a  permissible  way 
of  presenting  the  constitutionality  of  a  statute,  and,  if  it  be 
found  that  the  statute  clearly  contravenes  any  provision  of 
the  organic  law,  under  such  an  objection  the  ruling  of  the 
trial  court  should  be  sustained:  Montgomery  v.  Birdsong,  126 
Ala.  632,  28  South.  522  ^  Bay  Shell  Road  Co.  v.  O'DonneU, 

87  Ala.  376,  6  South.  119. 

It  is  quite  apparent  that  the  provision  in  section  3  of  the 
confirmatory  act,  to  the  effect  that  the  disposal  of  vinous, 
spirituous  and  malt  liquors  by  the  club  to  its  members  shall 
not  constitute  a  sale,  was  injected  into  the  act  to  avoid  the 
effect  of  the  decision  made  by  this  court  in  1877  in  the  case 
of  Martin  v.  State,  59  Ala.  34,  wherein  the  court,  speaking 
through  Stone,  J.,  held  that  furnishing  said  liquors  to  its 
members  by  a  social  club  (corporation)  for  a  price  paid  by 
the  member  constituted  a  sale  of  such  liquors.  This  decision 
has  never  been  overruled,  and  remains  the  general  law  of 
the  state  applicable  to  such  disposal  of  liquors  by  clubs. 
There  is  no  general  statute  declaring  that  such  disposal  of 
liquors  by  social  clubs  shall  not  constitute  a  sale,  and  a  social 
<;lub  organized  to-day  under  the  incorporation  laws  of  the 
state  would  not  be  exempt  from  the  law  as  declared  in  Mar- 
tin's case  (59  Ala*  84),  nor  is  any  other  club  that  ^^  has 
been  heretofore  organized  without  such  special  provision  ex- 
empt from  it.  In  the  Martin  case  (59  Ala.  34)  it  appeared 
that  Martin,  in  disposing  of  the  liquor,  was  acting  as  agent 
of  the  Standard  Club,  a  club  incorporated  in  the  city  of 
Montgomery  for  literary  and  social  purposes,  so  that  if  the 
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provision  in  the  defendant's  charter  is  valid,  we  have  two 
clubs  organized  for  the  same  purposes,  of  like  kind,  and  in 
the  same  city ;  but  the  one  operating  under  a  charter  obtained 
under  the  general  laws,  if  it  disposes  of  liquors  belonging  to 
the  club  for  a  price  paid,  makes  a  sale,  while  the  other,  though 
doing  identically  what  its  neighbor  in  the  same  locality  does, 
only  puts  it  in  the  power  of  the  member  of  the  club  to  **  con- 
sume his  own  property,"  and  is  not  amenable  to  the  laws  as 
declared  in  Martin's  case  (59  Ala.  34).  The  first  one,  under 
the  law  under  which  the  defendant  is  indicted,  would  be 
guilty  of  a  criminal  offense,  while  the  other  would  not,  though 
the  acts  committed  are  identical.  Those  who  make  the  laws 
''are  to  govern  by  promulgated,  established  laws,  not  to  be 
varied  in  particular  cases,  but  to  have  one  rule  for  rich  and 
poor,  for  the  favorite  at  court  and  the  countryman  at  plow": 
Locke  on  Civil  Grovemment,  sec.  142.  ''This  is  a  maxim  in 
constitutional  law,  and  by  it  we  may  test  the  authority  and 
binding  force  of  legislative  enactments":  Cooley's  Constitu- 
tional Limitations,  2d  ed.,  391. 

Section  23  of  article  4  of  the  constitution  of  1875  pro- 
vided that  the  operation  of  no  general  law.  shall  be  sus- 
pended by  the  General  Assembly  for  the  benefit  of  any  indi- 
vidual, corporation  or  association.  It  may  be  that,  even 
under  that  section,  it  was  within  legislative  competency  to 
prescribe  that  the  disposal  of  vinous,  spirituous  or  malt 
liquors  by  incorporated  social  clubs  to  their  members  for  a 
price  paid  should  not  constitute  a  sale  (a  question  we  do  not 
decide).  To  be  valid,  however,  such  a  law  should  be  general 
in  its  operation,  at  least  to  the  class  or  locality  to  which  it 
applies;  for  *'an  act  which  should  select  a  person  or  corpora- 
tion and  grant  unto  him  or  it  inmiunity  from  the  provisions 
or  operation  of  a  general  law,  or  subject  him  or  it  to  peculiar 
rules,  or  impose  special  obligations  or  burdens  from  which 
others  in  the  locality  or  class  are  exempt,  would  be  unconsti- 
tutional. The  legislature  may  suspend  the  ^^^  operation  of 
the  general  laws  of  the  state;  but,  when  it  does  so,  the  sus- 
pension must  be  general,  and  cannot  be  made  for  individual 
<;ases":  Cooley's  Constitutional  Limitations,  2d  ed.,  *390. 
Special  privileges  are  always  obnoxious,  and  as  a  rule  of  con- 
struction are  alwa3rs  to  be  leaned  against  as  probably  not 
contemplated  or  designed.  It  is  obvious  that  a  special  privi- 
lege is  conferred  on  the  defendant  by  its  charter.  No  club 
an  the  same  category  with  defendant,  with  respect  to  the  pur- 
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pose  of  its  organization,  can  dispose  of  liquors  without  beings 
amenable  to  the  law  as  declared  in  Martin's  case  (59  Ala. 
34) ;  in  other  words,  the  exemption  from  the  rule  of  law  de- 
clared in  that  case  is  peculiar  to  the  defendant.  There  may 
be  other  clubs  that  have  special  charters  granted  by  the  legis- 
lature with  a  like  provision,  but  they  are  in  the  same  category 
with  the  defendant  as  to  the  special  privilege  and  the  sus- 
pension of  the  general  law.  Of  such  charters  we  have  no 
judicial  knowledge,  and,  if  there  are  such,  that  fact  would  not 
change  the  rules  of  construction  adverted  to.  It  is  our  opin- 
ion that  that  part  of  the  defendant's  charter  respecting  the 
disposition  of  liquor  to  its  members  not  constituting  a  sale 
is  clearly  obnoxious  to  the  twenty-third  section  of  article  4 
of  the  constitution  of  1875,  and  the  court  properly  sustained 
the  demurrer  to  the  plea  setting  it  up  as  a  defense. 

It  is  unnecessary  to  discuss  other  points  made  by  the  de- 
murrer as  to  the  constitutionality  of  the  act.  There  are 
other  special  pleas  to  which  demurrer  was  sustained,  but 
neither  of  .them  presents  any  matter  in  defense  which,  if 
good,  might  not  have  been  proved  under  the  plea  of  not 
guilty,  which  was  interposed,  and  on  which  the  case  was  tried. 
Indeed,  the  matter  set  up  in  the  second  plea,  which  we  have 
discussed  at  length,  might  have  been  brought  forward  under 
the  plea  of  the  general  issue,  and  its  sufSciency  tested  by 
objection  to  the  evidence;  but  we  have  treated  the  demurrer 
to  that  plea  because  it  presented  the  same  question  that  would 
have  been  presented  by  objections  to  the  act,  and  as  a  matter 
of  convenience.  We  give  no  further  consideration  to  the 
special  pleas. 

The  next  question  presented  by  the  record  relates  to  the  ac- 
tion of  the  court  in  requiring  the  state's  witness  ^'^  Jackson 
to  testify  in  regard  to  sales  of  liquor  by  others  than  himself,, 
notwithstanding  the  witness  claimed  the  privilege  not  to  tes- 
tify. If  it  be  conceded  that  the  matters  about  which  the 
witness  claimed  the  privilege  not  to  testify  were  incriminat- 
ing, yet  we  think  the  ruling  of  the  court  cannot  be  presented 
here  for  review  by  the  defendant.  It  is  undoubtedly  the 
law  that  a  witness  cannot  be  compelled  to  answer  any  ques- 
tion the  answer  to  which  would  tend  to  incriminate  him,  or 
would  constitute  a  necessary  link  in  the  chain  of  testimony 
sufficient  to  convict  him  of  a  criminal  offense :  Ex  parte  Bos^ 
cowitz,  84  Ala.  463,  5  Am.  St.  Bep.  384,  4  South.  279;  Al- 
ston V.  State,  109  Ala.  51,  20  South.  81.    But  the  privilege 


Jan.  1907.]  Beauvoib  Club  v.  Statb.  89 

is  personal  to  the  witness,  and  cannot  be  claimed  for  him 
by  a  party  to  the  suit  (Elliott  on  Evidence,  sec.  1007;  30 
Am.  &  Eng.  Ency.  of  Law,  1165) ;  and  when  it  is  claimed 
by  the  witness,  and  the  court  rules  the  witness  must  an- 
swer, and  he  doies  answer  without  further  protest  from  him, 
notwithstanding  the  defendant  objects  and  excepts  to  the 
court's  ruling,  the  evidence  is  not  illegal  as  to  the  defend- 
ant, and  he  cannot  review  the  action  of  the  court  here.  The 
witness  might  have  persisted  in  his  refusal  to  answer,  and, 
if  held  in  contempt,  he  (the  witness)  might  present  the  ac- 
tion of  the  court  for  review  by  certiorari,  as  was  done  in  the 
Boscowitz  case  (84  Ala.  463,  5  Am.  St.  Rep.  384,  4  South. 
279). 

On  the  undisputed  evidence  in  the  case,  it  results,  from 
what  we  have  said  and  the  conclusions  reached  and  announced 
in  reference  to  the  law  of  the  case,  that  the  defendant  was 
guilty  as  charged.  Consequently,  the  court  properly  gave 
the  general  affirmative  charge  with  hypothesis  for  the  state, 
and  committed  no  error  in  refusing  the  afirmative  charge 
requested  by  the  defendant 

Affirmed. 

T^yson,  C.  J.,  and  Haralson  and  Simpson,  JJ.,  concur. 


The  Suffleieney  of  the  Title  to  Statutes  within  constitutional  require- 
ments is  discussed  in  the  notes  to  Lewis  v.  Dunne,  86  Am.  Bt.  Rep. 
267;  Crookson  v.  County  Commissioners,  79  Am.  St.  Rep.  267;  Bobel 
y.  People,  G4  Am.  Bt.  Rep.  70. 

The  Power  of  the  Legislature  to  Eegulate  or  Prohibit  the  Sale  of 
Intoxid^ting  Liquors  is  practicaUy  unlimited.  No  person  has  any  vested 
right  to  retail  such  liquors:  New  Orleans  v.  Smjthe,  116  La.  685,  114 
Am.  St.  Rep.  566;  Hart  ▼.  State,  87  Miss.  171,  112  Am.  St.  Rep.  437; 
Equitable  Loan  etc.  Co.  ▼.  Edwardsville,  143  Ala.  182,  111  Am.  Bt.  Rep, 
34, 

An  Incorporated  Social  Club  is  a  Dramshop,  under  the  statutes  of 
Illinois,  if  it  furnishes  its  members  liquors:  South  Shore  Country  Club 
Y.  People,  228  111.  75,  119  Am.  St.  Rep.  417.  Bee,  too,  Mohrman  v. 
State,  105  Ga.  709,  70  Am.  Bt.  Sep.  74. 
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EOBINSON  V.  KERRIGAN. 

[151  Cal.  40,  90  Pac.  129.] 

OONSTITUTIONAIi  IiAW — Torrens  Land  Act — ^The  fact  tliat 
persons  not  named  in  a  complaint  or  summons  may  be  bound  hj  a 
decree  entered  under  the  Torrens  land  act,  and  thereby  precluded  from 
asserting  their  title  or  interest  in  the  land,  though  they  did  not  receive 
any  notice  except  that  afforded  by  the  four  weeks'  publication  pre- 
scribed by  the  aet,  and  had  no  actual  notice  of  the  proceedings,  does 
not  render  the  statute  unconstitutional,     (p.  94.) 

CONSTITXmONAIf  IiAW— Proceedings  far  EsUbliflbing  Titld 
to  lAnds. — ^The  state  has  full  control  over  the  subject  and  mode  of 
establishing  title  to  property  within  its  limits,  and  for  this  purpose 
may  provide  a  special  proceeding  in  the  nature  of  a  proceeding  in  rem 
to  fix  the  status  of  the  land,  and  declare  the  nature  of  the  titles  and 
interests  therein  and  the  i>erson  or  persons  in  whom  such  interests 
are  at  the  time  vested,     (pp.  94,  95.) 

GONSTIT UTIONAIi  IiAW— Judicial  Proceedings — ^Necessity  for 
Adversary  Interests. — ^A  proceeding  is  not  necessarily  nonjudicial  be- 
cause it  is  not  adversary,  nor  because  there  is  not  an  appearance  or 
active  opposition  by  some  defendant,     (p.  95.) 

CONSTITUTIONAL  LAW.—Judlclal  Power  is  not  Bestricted  to 

determining  controversies  actually  existing,  but  may  be  extended  to 
controversies  anticipated,  so  as  to  include  the  function  of  providing 
security  against  disputes  and  claims  which  may  arise  and  protecting 
property  and  rights  from  possible,  though  at  the  time  unknown,  hostile 
claims  and  pretensions,  and  of  declaring  a  status  or  right,  and  thereby 
forestalling  and  preventing  controversies,     (p.  95.) 

CONSTITUTIONAL  LAW. — The  Torrens  Land  Act  is  not  Un- 
constitutional  for  devolving  on  the  judiciary  nonjudicial  or  merely 
ministerial  functions,     (p.  96.) 

CONSTITUTIONAL  LAW— What  is  not  a  Judicial  Function.— 

The  fact  that  by  the  Torrens  land  act  the  registrar  is  required  to  note 
upon  the  duplicate  certificates  of  title  in  his  office  the  existence  and 
general  character  of  an  instrument  creating  a  lien,  encumbrance,  trust, 
power,  or  lease  affecting  the  land  described  in  the  certificate  does  not 
show  that  he  was  invested  with  any  judicial  function,  which  can  be 
given  only  to  a  judicial  officer,     (p.  97.) 

CONSTITUTIONAL  LAW. — ^The  Torrens  Land  Act  is  not  For- 
bidden Legislation,  because  it  makes  special  provisions  regarding  the 

(80) 


Aprily  1907.]  Bobinson  v.  Ebbbioan«  -     91 

statute  of  limitatioiiB,  the  rights  of  pnrehasen  In  good  faith  of  lands 
registered  under  it,  and  other  matters  peculiar  to  lands  which  are 
brought  within  its  provisions,     (p.  98.) 

OONSTITUnONAI.  IiAW— Statutes,  When  Embraoe  hut  One 

Subject.— A  statute  entitled  <<An  act  for  the  certification  of  land  titles 
and  the  simplification  of  the  transfer  of  real  estate"  may  include 
provisions  for  the  punishment  of  the  fraudulent  procuring  of  false  cer- 
tificates and  of  obtaining  any  false  entry  thereunder,  making  the 
county  recorder  the  registrar  and  requiring  him  to  perform  certain 
duties  as  such,  fixing  his  official  bond  so  as  to  cover  such  duties,  pro- 
hibiting him  from  practicing  law,  giving  the  petition  to  establish  the 
title  the  effect  of  lis  pendens,  making  the  decree  final  and  conclusive, 
providing  that  liens  are  not  to  become  effective  on  the  registered  title 
until  their  entry  on  the  duplicate  in  the  recorder's  office,  excluding 
from  claims  to  registration  those  founded  in  adverse  possession,  and  re- 
quiring constructive  notice  to  persons  unknown  of  four  weeks,  for  all 
those  provisions  are  germane  to  the  general  subject  expressed  in  the 
title,  and,  taken  together,  compose  a  part  of  a  general  scheme,  and  are 
appropriate  to  effect  the  main  object  of  the  law.    (p.  99.) 

OONSTlTUl'lONAIi  IiAW— Toxrens  I^nd  Act. — ^The  statute  es- 
tablishing the  Torrens  land  system  is  not  subject  to  any  of  the  ob- 
jections urged  against  its  validity,  and  is  constitutional,     (p.  100.) 

Walter  H.  Bobinson  and  Robert  T.  Devlin,  for  the  peti- 
tioner. 

Lent  &  Humphrey  and  Page,  McCutchen  &  Knight,  amid 
curiae,  for  the  respondent 

^^  SHAW,  J.  This  is  an  original  proceeding  in  this 
court  for  a  writ  of  mandate. 

The  plaintiff  asks  a  writ  to  compel  the  defendant,  as  judge 
of  the  superior  court,  to  make  an  order  appointing  a  time 
for  the  hearing  of  a  petition  filed  in  the  superior  court  to 
obtain  registration  of  certain  lands,  as  provided  in  the  act 
of  March  17,  1897,  entitled  ''An  act  for  the  certification  of 
land  titles  and  the  simplification  of  the  transfer  of  real 
estate,"  known  as  the  ''Torrens  Law":  Stats.  1897,  p.  138. 
The  defendant  refused  to  make  the  order,  basing  his  refusal 
upon  the  ground  that  the  act  above  mentioned  is  uncon- 
4rtitutional  '^  and  void.  The  validity  of  the  act  is  the  sole 
question  presented  for  our  consideration. 

The  object  of  the  act  is  well  stated  in  the  title.  It  pur- 
ports to  establish  a  system  for  the  registration  of  title  to 
land,  whereby  the  ofScial  certificate  will  always  show  the 
state  of  the  title  and  the  person  in  whom  it  is  vested,  and 
to  provide  that,  after  the  original  registration,  transfers  of 
the  land  may  be  made  in  the  manner  prescribed  in  detail 
in  the  act.  As  a  foundation  for  the  system,  it  is  necessary 
to  have  the  title  established.    To  that  end  a  proceeding  is 
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[151  CaL  40,  90  Pae.  129.] 

OONSTITU  TIONAIi  LAW — Torrens  Land  Act. — ^The  fact  tliat 
persons  not  named  in  a  complaint  or  summons  may  be  bound  hj  a 
decree  entered  under  the  Torrens  land  act,  and  thereby  precluded  from 
asserting  their  title  or  interest  in  the  land,  though  they  did  not  receive 
any  notice  except  that  afforded  by  the  four  weeks'  publication  pre- 
scribed by  the  act,  and  had  no  actual  notice  of  the  proceedings,  does 
not  render  the  statute  unconstitutional,     (p.  94.) 

CONSTITUTIONAL  LAW— ProceedingB  for  Establidilng  TltlA 
to  Lands. — ^The  state  has  full  control  over  the  subject  and  mode  of 
establishing  title  to  property  within  its  limits,  and  for  this  purpose 
may  provide  a  special  proceeding  in  the  nature  of  a  proceeding  in  rem 
to  fix  the  status  of  the  land,  and  declare  the  nature  of  the  titles  and 
interests  therein  and  the  person  or  persons  in  whom  such  interests 
are  at  the  time  vested,     (pp.  94,  95.) 

CONSTITUTIONAL  LAW— Judicial  Proceedings — ^Necessity  for 
Adversary  Interests. — A  proceeding  is  not  necessarily  nonjudicial  be- 
cause it  is  not  adversary,  nor  because  there  is  not  an  appearance  or 
active  opposition  by  some  defendant,     (p.  95.) 

CONSTITUTIONAL  LAW.--Jadlcial  Power  is  not  Bestricted  to 

determining  controversies  actually  existing,  but  may  be  extended  to 
controversies  anticipated,  so  as  to  include  the  function  of  providing 
security  against  disputes  and  claims  which  may  arise  and  protecting 
property  and  rights  from  possible,  though  at  the  time  unknown,  hostile 
claims  and  pretensions,  and  of  declaring  a  status  or  right,  and  thereby 
forestalling  and  preventing  controversies,     (p.  95.) 

CONSTITUTIONAL  LAW. — The  Torrens  Land  Act  is  not  Uli- 

constitutional  for  devolving  on  the  judiciary  nonjudicial  or  merely 
ministerial  functions,     (p.  96.) 

CONSTITUTIONAL  LAW— What  is  not  a  Judicial  Function.-— 
The  fact  that  by  the  Torrens  land  act  the  registrar  is  required  to  note 
upon  the  duplicate  certificates  of  title  in  his  office  the  existence  and 
general  character  of  an  instrument  creating  a  lien,  encumbrance,  trust, 
power,  or  lease  affecting  the  land  described  in  the  certificate  does  not 
show  that  he  was  invested  with  any  judicial  function,  which  can  be 
given  only  to  a  judicial  officer,     (p.  97.) 

CONSTITUTIONAL  LAW. — ^The  Torrens  Land  Act  is  not  Tot- 
bidden  LeglBlation,  because  it  makes  special  provisions  regarding  the 

(90) 


April,  1907.]  BoBiNSON  v.  Ebbbioan.  *     91 

sUtnte  of  limitationB,  the  rights  of  pnrehasen  In  good  faith  of  lands 
registered  under  it,  and  other  matters  peculiar  to  lands  which  are 
brought  within  its  provisions,     (p.  98.) 

OOKSTITUnONAI.  IiAW— Statutes,  When  Embrace  bat  One 
Sabjeet. — ^A  statute  entitled  ' '  An  act  for  the  certification  of  land  titles 
and  the  simplification  of  the  transfer  of  r<aal  estate''  may  include 
provisions  for  the  punishment  of  the  fraudulent  procuring  of  false  cer- 
tificates and  of  obtaining  any  false  entry  thereunder,  making  the 
county  recorder  the  registrar  and  requiring  him  to  perform  certain 
duties  as  such,  fixing  his  official  bond  so  as  to  cover  such  duties,  pro- 
hibiting him  from  practicing  law,  giving  the  petition  to  establish  the 
title  the  effect  of  lis  pendens,  making  the  decree  final  and  conclusive, 
providing  that  liens  are  not  to  become  effective  on  the  registered  title 
until  their  entry  on  the  duplicate  in  the  recorder's  office,  excluding 
from  claims  to  registration  those  founded  in  adverse  possession,  and  re- 
quiring constructive  notice  to  persons  unknown  of  four  weeks,  for  all 
those  provisions  are  germane  to  the  general  subject  expressed  in  the 
title,  and,  taken  together,  compose  a  part  of  a  general  scheme,  and  are 
appropriate  to  effect  the  main  object  of  the  law.     (p.  99.) 

CONSTITUTIONAL  IiAW—- Toxrena  I^nd  Act — ^The  statute  es- 
tablishing the  Torrens  land  system  is  not  subject  to  any  of  the  ob- 
jections urged  against  its  validity,  and  is  constitutional,     (p.  100.) 

Walter  H.  Bobinson  and  Robert  T.  Devlin,  for  the  peti- 
tioner. 

Lent  &  Humphrey  and  Page,  MeCutchen  &  Knight,  amici 
euriae,  for  the  respondent 

^  SHAW,  J.  This  is  an  original  proceeding  in  this 
conrt  for  a  writ  of  mandate. 

The  plaintiff  asks  a  writ  to  compel  the  defendant,  as  judge 
of  the  superior  court,  to  make  an  order  appointing  a  time 
for  the  hearing  of  a  petition  filed  in  the  superior  court  to 
obtain  registration  of  certain  lands,  as  provided  in  the  act 
of  March  17,  1897,  entitled  ''An  act  for  the  certification  of 
land  titles  and  the  simplification  of  the  transfer  of  real 
estate,"  known  as  the  *' Torrens  Law'*:  Stats.  1897,  p.  138. 
The  defendant  refused  to  make  the  order,  basing  his  refusal 
upon  the  ground  that  the  act  above  mentioned  is  uncon- 
stitutional '^  and  void.  The  validity  of  the  act  is  the  sole 
question  presented  for  our  consideration. 

The  object  of  the  act  is  well  stated  in  the  title.  It  pur- 
ports to  establish  a  system  for  the  registration  of  title  to 
land,  whereby  the  ofScial  certificate  will  always  show  the 
state  of  the  title  and  the  person  in  whom  it  is  vested,  and 
to  provide  that,  after  the  original  registration,  transfers  of 
the  land  may  be  made  in  the  manner  prescribed  in  detail 
in  the  act.  As  a  foundation  for  the  system,  it  is  necessary 
to  have  the  title  established.    To  that  end  a  proceeding  is 
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authorized  whereby  such  title  may  be  settled  and  declared 
by  a  decree  of  the  superior  court.  The  title  thus  established 
18  to  be  certified  by  the  county  recorder,  and  the  certificate 
is  made  conclusive  evidence  of  title  in  the  person  therein 
named  as  the  owner.  The  principal  point  urged  in  opposi- 
tion to  the  issuance  of  the  writ  is  that  the  proceeding  thus 
provided  for  is  unconstitutional,  because — 1.  It  would  de- 
prive persons  of  property  without  due  process  of  law;  2.  It 
would  deprive  persons  of  the  equal  protection  of  the  laws; 
and  3.  It  commits  to  the  judicial  department  of  the  state 
functions  which  are  not  judicial  in  character,  but  purely 
administrative  and  executive,  contrary  to  section  1  of  article 
3  of  the  state  constitution,  prohibiting  one  department  of 
state  from  exercising  functions  belonging  to  another. 

It  is  necessary  to  give  a  brief  statement  of  the  essential 
features  of  the  proceeding  to  establish  and  register  titles. 
Any  person  owning  land  which  he  desires  to  bring  within 
the  operation  of  the  act  must  avail  himself  of  this  proceed- 
ing. He  is  required  to  file  in  the  superior  court  a  verified 
petition,  setting  forth  his  name,  occupation,  residence  and 
postoffice  address;  whether  married  or  single,,  and  if  mar- 
ried, the  name  and  residence  of  the  husband  or  wife;  the 
description  of  the  land,  and  a  statement  of  liis  estate  or  in- 
terest in  it;  that  the  land  is  occupied  or  unoccupied,  as  the 
case  may  be,  and,  if  occupied,  the  name  and  postoffice  ad- 
dress of  each  occupant  and  the  interest  or  estate  such  occu- 
pant has  or  claims  in  the  land;  the  liens  and  encumbrances 
thereon  and  easements  therein,  with  the  name  and  address 
of  the  holder  thereof,  if  knowi^  whether  or  not  any  other 
person  has  or  claims  any  estate  or  interest  of  any  character 
in  the  land,  and  the  name  and  address,  if  known,  of  every 
^^  such  person  and  the  nature  of  the  estate  or  interest  owned 
or  claimed  by  him;  and  the  names  and  addresses  of  all  the 
owners  of  adjoining  lands,  so  far  as  the  same  can  be  ascer- 
tained. The  petition  must  be  accompanied  by  a  plat  of  a 
survey  of  the  land,  made  by  a  county  surveyor,  or  a  licensed 
surveyor,  with  a  verified  or  certified  abstract  of  title,  made 
by  some  person  or  corporation  thereunto  authorized  as  spe- 
cially provided  in  the  act:  Sec.  6.  The  court  must  exam- 
ine and  determine,  from  the  abstract  of  title,  whether  or 
not  it  shows  the  title  to  be  in  the  petitioner  as  alleged,  and, 
if  it  so  determine,  it  shall  thereupon  appoint  a  day  for  the 
hearing  of  the  petition:  Sec.  12.    Notice  of  the  time  and 
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place  of  the  hearing  must  be  given  by  four  weeks*  publi- 
cation in  some  designated  newspaper  of  general  circulation. 
Notice  thereof  must  also  be  served  in  the  manner  prescribed 
for  service  of  summons  in  a  civil  action,  either  personal 
or  by  publication,  as  the  facts  may  require,  upon  all  the 
parties  shown  by  the  petition,  or  by  the  abstract  of  title, 
to  be  interested,  and  also  upon  the  husband  or  wife  of  the 
petitioner  and  upon  the  owners  of  the  adjoining  lands:  Sec. 
13.  We  construe  this  provision  for  service  of  notice  to  mean 
that  the  service  to  be  thus  made  on  these  persons  must  be 
personal  service,  except  in  those  cases  wherein,  under  sec- 
tions 412  and  413  of  the  Code  of  Civil  Procedure,  service 
in$iy  be  made  by  publication,  and  that  service  upon  such 
parties  by  publication  must  be  made  upon  affidavit  and  or- 
der, as  in  those  sections  provided,  and  for  the  period  and 
in  the  manner  there  required.  Upon  the  hearing,  if  the 
court  finds  in  accordance  with  the  petition,  it  must  make 
and  enter  a  decree  that  the  petitioner  is  the  owner  of  the 
land,  accurately  describing  it,  attaching  thereto  a  diagram 
thereof  and  setting  forth  the  particulars  of  the  liens,  en- 
cumbrances, and  easements,  and  an  appeal  may  be  taken 
therefrom  as  in  civil  actions:  Sec.  15.  The  decree,  when 
it  becomes  final,  is  made  conclusive  of  the  title  and  estate 
therein  declared  and  described,  against  the  rights  of  all 
persons,  known  or  unknown,  whether  named  in  the  proceed- 
ings or  not:  Sec.  17.  A  certified  copy  of  the  decree  is 
to  be  filed  with  the  county  recorder,  who  is  designated  as 
'' registrar"  for  the  purposes  of  the  act,  and  upon  it  he  is 
to  issue  a  certificate  of  title  to  the  person  named  in  the 
^^  decree  as  owner,  and  enter  a  duplicate  thereof  in  a  book 
kept  in  his  office  for  that  purpose:  Sees.  22,  23.  The  land 
thereui)on  becomes  ''registered  land,''  and  the  owner  named 
in  the  certificate  thereupon  holds  it  free  from  every  claim 
except  those  noted  in  the  certificate.  Subsequent  transfers 
of  such  ''registered  land''  are  to  be  made  and  entered  in 
the  manner  prescribed  in  the  act,  and  certificates  thereof 
are  to  be  issued  by  the  registrar  to  the  transferee,  which 
dhall  be  conclusive  evidence  of  his  title  as  therein  stated. 
Any  person  who  has  been,  or  would  be,  defrauded  by  the 
decree,  and  who  had  no  actual  notice  of  the  proceeding,  may 
maintain  an  action  to  establish  his  right,  against  the  regis- 
tered owner,  at  any  time  within  five  years  after  the  first 
registration. 
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1.  It  is  conceded,  as  a  matter  of  course,  that  there  would 
be  no  want  of  due  process  of  law  if  the  proceedings  affected 
only  those  persons  who  are  named  in  the  petition,  and  who 
consequently  must  be  served  with  notice,  either  personal  or 
by  publication,  in  the  same  manner  as  in  the  case  of  a  sum- 
mons in  a  civil  action.  The  objection  in  this  respect  is  that 
the  decree,  by  the  terms  of  the  act,  will  preclude  persons 
who  are  not  named,  persons  who  really  own  the  land  or  an 
interest  therein,  but  who,  because  of  the  fact  that  their 
claims  or  their  existence  are  unknown  to  the  petitioner,  are 
not  named  in  the  petition,  and  who  consequently  will  not 
receive  any  notice  except  that  afforded  by  the  four  weeks' 
publication  required  by  the  act,  and  who  may  have  no  actual 
knowledge  of  the  proceeding  or  of  the  decree. 

The  proceeding  is  in  all  important  particulars  of  similar 
character  to  that  provided  by  the  act  of  1906,  known  as  the 
"McEnemey  act'*:  Stats.  1906,  p.  78.  In  that  act  it  was 
expressly  provided  that  the  proceeding  to  establish  title 
therein  authorized  should  be  had  against  all  persons  claim- 
ing any  interest  in,  or  lien  on,  the  land,  whether  known  or 
unknown,  and  that,  if  the  required  notices  were  given  and 
served,  the  decree  should  be  conclusive  and  binding  upon 
all  persons,  whether  named  or  not,  although,  as  to  those 
not  named  and  unknown,  the  act  required  no  notice  except 
by  publication.  In  the  case  of  Title  and  Document  Res- 
toration Co.  V.  Kerrigan,  150  Cal.  289,  119  Am.  St.  Rep.  199^ 
88  Pac.  356,  8  L.  R.  A.,  N.  S.,  682,  that  act  was  attacked 
as  unconstitutional  in  the  same  particulars  as  ^®  those  here 
urged  against  the  Torrens  law,  and  it  was  declared  to  be 
valid  and  constitutional;  The  reasons  for  holding  that  act 
valid  are  set  forth  at  length  in  the  elaborate  opinion  of  Jus- 
tice Sloss,  rendered  in  that  case.  They  are  fully  applicable 
to  the  case  now  under  consideration,  and  we  refer  to  that 
opinion  for  a  full  answer  to  the  objection  that  the  Torrens 
law  does  not  provide  for  due  process  of  law,  nor  afford  to 
all  persons  the  equal  protection  of  the  law. 

Similar  laws  have  been  enacted  in  Illinois,  Minnesota  and 
Massachusetts.  These  laws  were  attacked  in  the  supreme 
courts  of  those  states,  on  similar  constitutional  grounds,  and 
have  been  declared  valid.  These  decisions  fully  support  the 
conclusion  that  the  act  in  question  does  not  deprive  persons 
of  property  without  due  process  of  law,  nor  withhold  from 
them  the  equal  protection  of  law:  People  v.  Simon,  176  IlL 
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165,  68  Am.  St.  Rep.  175,  52  N.  B.  910,  44  L.  B.  A.  801 ; 
State  V.  Westfall,  85  Minn.  437,  89  Am.  St.  Rep.  571,  89 
N.  W.  175,  57  L.  R  A.  297 ;  Tyler  v.  Judges,  175  Mass.  71, 
55  N.  B.  812,  51  L.  R.  A.  433. 

The  state  has  full  control  over  the  subject  of  the  mode  of 
transferring  and  establishing  titles  to  property  within  its 
limits.  For  these  purposes  the  state  has  power  to  provide  a 
special  proceeding,  in  the  nature  of  a  proceeding  in  rem,  to 
fix  the  status  of  the  land  and  declare  the  nature  of  the  titles 
and  interests  therein  and  the  person  or  persons  in  whom  such 
titles  and  interests  are  at  the  time  vested.  It  may  do  this 
whenever  it  may  be  considered  necessary  or  likely  to  promote 
the  general  welfare :  Amdt  v.  Griggs,  134  U.  S.  316,  10  Sup. 
Ct.  Rep.  557,  33  L.  ed.  918;  People  v.  Simon,  176  111.  165, 
68  Am.  St.  Rep.  175,  52  N.  E.  910,  44  L.  R.  A.  801 ;  Hamil- 
ton  V.  Brown,  161  U.  S.  256^  16  Sup.  Ct.  Rep.  585,  40  L. 
ed.  691. 

2.  The  proposition  that  the  proceeding  is  judicial,  and 
not  administrative,  that  it  is  properly  a  matter  for  the  ju- 
dicial department,  was  also  fully  considered  and  established 
in  Title  etc.  Restoration  Co.  v.  Kerrigan,  150  Cal.  289,  119 
Am.  St.  Rep.  199,  88  Pac.  356,  8  L.  R.  A,  N.  S.,  682,  and 
the  reasons  there  given  apply  here. 

The  claim  on  behalf  of  the  defendant  in  this  particular 
seems  to  be  based  on  the  theory  that  there  is  or  may  be  no 
adverse  party  to  the  proceeding;  that  it  may  be  had  where 
there  is  in  fact  no  adverse  claim,  lien  or  encumbrance  to  or 
upon  the  land,  and  hence  that  it  is  not  adversary  in  charac- 
ter. ^'^  That  it  may  not  become  adversary  in  this  sense  is 
of  course  conceded.  It  would  not  necessarily  follow  that  the 
proceeding  was  not  judicial.  It  needs  no  citation  of  au- 
thority to  establish  the  proposition  that  the  power  of  a  court 
to  entertain  an  action  does  not  depend  upon  the  appearance 
of  the  defendant  and  his  active  opposition  to  the  claims  of 
the  plaintiff. 

The  contention  is  further  made  in  this  connection  that 
judicial  power  can  be  exercised  only  to  settle  existing  dis- 
putes and  controversies,  and  that,  if  none  exist,  the  act  of 
merely  describing  and  declaring  an  undisputed  title  is  nec- 
essarily administrative  and  cannot  be  performed  by  the  ju- 
dicial department.  This  argument  does  not  fully  meet  the 
case.  It  may  be  admitted  that  the  existence  of  controver- 
sies which  could  not  be  settled  by  the  interested  parties,  and 
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the  necessity  of  some  other  means  of  determining  such  con- 
troversies, were  the  primal  causes  for  the  institution  of  courts 
with  power  to  adjudge  between  the  parties  to  the  strife, 
sjid,  consequently,  that  originally  the  exercise  of  judicial 
power  implied  the  existence  of  an  actual  present  controversy 
to  be  determined.  But  the  refinements  of  civilized  life  and 
the  necessity  for  the  orderly  regulation,  determination  and 
protection  of  human  affairs  and  rights  of  property  have 
long  required  the  extension  of  the  judicial  power  beyond  the 
settlement  of  controversies  which  have  actually  arisen,  so  as 
to  include  the  function  of  providing  securily  against  dis- 
putes and  claims  which  may  arise.  Hence,  in  modem  times 
the  power  of  the  courts  may  be,  and  often  is,  exerted  to  pro- 
tect property  and  rights  from  possible,  though  at  the  time 
unknown,  hostile  claims  and  pretensions,  or  to  merely  declare 
a  status,  or  right,  and  thereby  to  forestall  and  prevent  con- 
troversies which,  but  for  the  judicial  declaration,  might  arise 
in  the  course  of  future  transactions  or  proceedings.  In  the 
case  provided  for  by  the  McEnemey  act,  the  total  destruc- 
tion of  all  the  public  records  and  muniments  of  title  had 
endangered  all  real  property,  had  exposed  land  titles  to 
any  sort  of  false  claims,  and  had  made  it  impossible  for 
any  land  owner  to  prove  or  exhibit  his  title  in  the  usual 
manner,  if  he  wished  to  dispose  of  or  mortgage  his  land, 
or  defend  his  title  in  court.  It  therefore  became  necessary 
to  provide  for  the  establishment  of  a  new  record  ^^  title. 
In  the  case  of  the  Torrens  law  the  plan  for  a  new  method 
of  registering  and  transferring  titles  made  it  necessary  that 
the  absolute  title  should  first  be  established  and  declared. 
In  each  case  a  status,  or  right,  was  to  be  established,  de- 
clared and  made  conclusive,  as  the  foundation  for  subsequent 
proceedings  and  transactions.  This  was  a  sufficient  cause 
for  placing  the  property  to  be  thus  affected  within  the  ju- 
risdiction of  the  court  as  a  res,  the  ultimate  right  and  title 
to  which  could  be  there  adjudicated,  after  reasonable  notice 
to  all  possible  claimants  to  appear  and  assert  their  claims. 
Whether  or  not  this  is  strictly  an  exercise  of  judicial  power, 
as  originally  instituted,  it  cannot  be  denied  that  it  is  a  power 
of  the  class  which,  from  time  immemorial,  has  been  committed 
to  and  exercised  by  the  courts.  At  the  time  the  constitution 
was  adopted  this  class  of  powers  had  long  been  usually  ex- 
ercised by  the  courts  alone.  It  must  be  presumed  that  in 
providing  therein  for  the  division  of  governmental  power  into 
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three  departments,  legislative,  executive  and  judicial,  and 
declaring  that  no  person  charged  with  the  exercise  of  the 
powers  belonging  to  one  of  them  should  exercise  functions 
appertaining  to  either  of  the  others,  this  usual  power  of  the 
courts  was  in  mind,  and  that  it  was  intended  that  the  courts 
should  continue  to  exercise  these  quasi-judicial  powers,  as 
they  had  previously  been  accustomed  to  do.  A  law  which 
merely  creates  a  new  occasion  and  provides  a  new  procedure 
for  the  exercise  of  this  power  cannot  be  said  to  transgress 
this  clause  of  the  constitution. 

Furthermore,  in  such  matters,  there  is  always  a  possibil- 
ity that  there  may  be  a  hostile  claim  or  dispute  as  to  the 
right  to  be  established.  If  it  were  necessary  to  find  further 
justification  for  classing  this  power  as  judicial,  this  circum- 
stance would  be  sufficient.  A  hostile  claim  being  possible, 
there  is,  in  contemplation  of  law,  an  adverse  claim  to  be 
settled,  a  right  to  be  protected  against  the  possible  claimant, 
for  which  a  judicial  decree  is  the  only  practicable  and  effec- 
tual remedy. 

3.  The  claim  is  made,  although  not  argued,  that  by  sec- 
tions 48,  49,  55,  58,  59,  60,  61,  64,  67  and  68  of  the  act  the 
registrar  is  given  judicial  powers.  These  sections  require 
the  registrar  to  note  upon  the  duplicate  certificate  of  title 
^  in  his  office  the  existence  and  general  character  of  instru- 
ments creating  liens,  encumbrances,  trusts,  powers  or  leases 
affecting  the  land  described  in  the  certificate.  The  point 
is  that  the  registrar  is  required  to  determine  the  legal  effect 
of  these  instruments,  and  that  this  is  a  judicial  function 
which  can  be  given  only  to  a  judicial  officer.  There  is  no 
force  to  the  objection.  Every  administrative  officer  is  fre- 
quently called  upon,  in  the  discharge  of  his  duties,  to  decide 
questions  of  law  relating  thereto.  The  recorder  is  required 
to  determine  whether  an  instrument  presented  for  record 
is  a  deed,  a  mortgage,  a  lease,  a  notice  of  action,  or  what 
not,  so  as  to  record  it  in  its  proper  book.  The  sheriff  must 
often  determine,  for  his  own  guidance  in  making  a  levy, 
the  ownership  of  property.  The  clerk  must  determine  the 
nature  and  legal  effect  of  papers  filed  with  him,  and  per- 
form the  appropriate  duty  respecting  them.  The  duties  re- 
quired of  the  registrar  by  these  sections  are  of  the  same 
nature.  His  decision  in  the  matter  is  not  conclusive.  If 
he  decides  wrongfully  and  refuses  to  perform  the  appro- 
priate duty  in  the  premises,  he  may  be  compelled  to  act 
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properly  by  means  of  a  writ  of  mandamus,  the  same  as  any 
other  ministerial  officer  who  mistakes  his  duty  under  the  law 
and  refuses  to  perform  it.  The  exercise  of  such  powers  by 
ministerial  officers  is  a  necessary  function  of  the  executiye 
department,  and  although  it  may  require  similar  delibera- 
tion to  that  involved  in  the  exercise  of  judicial  power,  the 
bestowal  of  such  powers  upon  the  executive  department  does 
not  violate  the  provisions  of  the  constitution  forbidding  that 
department  to  exercise  the  functions  of  any  other  depart- 
ment: People  V.  Simon,  176  111.  165,  68  Am.  St.  Rep.  175, 
52  N.  E.  910,  44  L.  R.  A.  801 ;  Land  Owners  v.  People,  113 
111.  296;  1  Story  on  Constitution,  5th  ed.,  sec.  525. 

4.  It  is  claimed  that  the  act  is  special  because  it  makea 
special  provisions  regarding  the  statute  of  limitations,  the 
rights  of  purchasers  in  good  faith  of  land  registered  under 
the  act,  and  other  matters  peculiar  to  the  lands  which  are 
brought  within  its  provisions.  We  perceive  no  merit  in  this 
contention.  The  fact  that  the  land  thus  registered  may  be 
conveyed  and  transferred  by  means  different  from  that  re- 
quired as  to  other  lands,  and  the  necessity  of  a  special  pro- 
ceeding as  a  foundation  for  the  system,  creates  a  separate 
^^  class  of  such  registered  lands,  and  authorizes  special  pro- 
visions of  law  on  the  subject,  applying  only  to  such  regis- 
tered lands,  the. owners  thereof,  or  persons  interested  there- 
in, or  to  the  procedure  whereby  the  system  is  to  be  inaugu- 
rated. 

5.  The  claim  is  also  made  that  the  act  violates  the  provi- 
sion of  section  24  of  article  4  of  the  constitution,  that  ''Every 
act  shall  embrace  but  one  subject,  which  subject  shall  be 
expressed  in  its  title." 

The  title  of  the  act  is  ''An  act  for  the  certification  of  land 
titles  and  the  simplification  of  the  transfer  of  real  estate.'^ 
The  act  makes  it  a  felony  to  fraudulently  procure  a  false 
certificate  of  title  under  the  act,  or  to  fraudulently  obtain 
any  false  entry  thereunder:  Sees.  Ill,  112.  The  county 
recorder  is  constituted  the  registrar  under  the  act,  and  re- 
quired to  perform  the  duties  of  registrar:  Sec.  1.  The  offi- 
cial bond  of  the  recorder  is  made  to  cover  his  duties  as  reg- 
istrar: Sec.  2.  The  registrar  is  prohibited  from  practicing 
law :  Sec.  4.  The  filing  of  the  petition  to  establish  title  oper- 
ates as  a  lis  pendens:  Sec.  11.  The  decree  is  made  final 
and  conclusive:  Sec.  17.  Liens  are  not  to  become  effective 
on  registered  land  until  their  entry  on  the  duplicate  certifi- 
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catc  in  the  recorder's  oflSce:  Sees.  91,  92,  93,  94  and  95. 
Claims  to  registered  lands  eannot  be  obtained  by  adverse  pos- 
session: Sec.  35.    Pour  weeks'  constructive  notice  is  all  that 
is  required  with  respect  to  persons  who  are  unknown:  Sec. 
12.     These  provisions  relate  to  the  subjects  of  felonies,  county 
officers,  county  government,  principal  and  surety,  attorneys 
at  law,  judgments,  liens,  procedure  and  adverse  claims,  re- 
spectively, and  it  is  claimed  that  the  act  is  void  because  none 
of  them  are  mentioned  in  the  title.    And  it  is  intimated  that 
if  they  were  mentioned,  the  law  would  be  contrary  to  the 
mandate  of  the  constitution  that  the  act  shall  embrace  but 
one  subject.    If  the  first  proposition  is  well  taken,  it  is  cer- 
tain that  the  second  is  also  established.    But  the  mere  state- 
ment of  the  objection  is  almost  sufScient  to  refute  it.    While 
it  is  true  that  none  of  the  subjects  thus  designated  is  ex- 
pressed in  the  title,  they  are  all  germane  to  the  general  sub- 
ject there  expressed,  and,  taken  together,  they  compose  a 
part  of  the  general  scheme,  and  are  appropriate  to  effect  the 
main  object  of  the  law.    Further  examination  would  have 
disclosed  •*  a  large  number  of  such  ** subjects"  in  the  body 
of  the  act  which  are  not  mentioned  in  the  title.    The  same 
criticism  might  be  made  of  many  acts  on  a  general  subject 
which  have  always  been  considered  as  valid.     The  act  estab- 
lishing the  scheme  is  the  appropriate  place  for  provisions 
necessary  to  make  it  effective  and  symmetrical.    If  it  were 
necessary  to  mention  every  subdivision  of  the  general  sub- 
ject of  an  act  in  the  title  to  the  extent  here  claimed,  our 
statutes  would  present   a  somewhat  ludicrous  appearance. 
The  statement  of  the  subject  in  the  title  would  generally 
occupy  almost  as  much  space  as  the  act  itself.    Furthermore, 
if  subjects,  as  intended  by  tiie  constitution,  must  be  so  mi- 
nutely subdivided,  it  would  be  impracticable  to  enact  any  com- 
prehensive law  on  any  general  subject,  by  reason  of  the  ne- 
cessity of  dividing  it  into  so  many  separate  acts.     The  pro- 
vision must  receive,  and  it  has  received,  a  more  liberal  con- 
struction.   The  word  ** subject"  is  given  a  broader  mean- 
ing: People  V.  Mullender,  132  Cal.  217,  64  Pac.  299!    All 
the  provisions  objected  to  as  constituting  a  different  subject 
are  reasonably  necessary  as  means  for  attaining  the  object 
of  the  act  indicated  by  the  subject  which  is  expressed,  and 
hence  they  are  considered  as  included  in  the  title,  as  subdivi- 
sions of  the  general  subject  there  stated:  People  v.  Parks, 
58  Cal.  624;  Ex  parte  Liddell,  93  CaL  633,  29  Pac.  251; 
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Hellman  v.  Shoulters,  114  Cal.  136,  44  Pac.  915,  45  Pac. 
1057 ;  People  v.  Linda  Vista  Irr.  Dial.,  128  Cal.  477,  61  Pac. 
86 ;  Deyoe  v.  Superior  Court,  140  Cal.  476,  98  Am.  St.  Rep. 
73,  74  Pac.  28.  We  think  the  title  to  the  act  sufficiently  ex- 
presses the  subject  to  which  it  relates,  and  that  it  embraces 
but  one  general  subject.  We  find  no  sufficient  ground  for 
holding  the  law  unconstitutional. 
Let  the  writ  of  mandate  issue  as  prayed  for. 

SIoss,  J.,  Henshaw,  J.,  Angdlotti,  J.,  McFarland,  J.,  and 
Lorigan,  J.,  concurred. 

Rehearing  denied. 


The  Conaiitutionality  of  Statutes  providing  for  suits  against  nn- 
known  owners  to  quiet  title  to  land  is  discussed  in  the  recent  ease  of 
Title  and  Document  Restoration  Co.  ▼.  Kerrigan,  150  Gal.  289,  119  Am. 
St.  Bep.  199,  and  in  the  note  to  MeClymond  v.  Noble,  87  Am.  St.  Bep. 
358.  It  has  been  affirmed  that  a  statute  which  provides  that  if  the 
owner  of  land  shall  fail  to  pay  all  arrearages  of  taxes  thereon,  the 
land  shall  be  forfeited  to  the  state  without  judicial  proceedings,  has  been 
held  unconstitutional  as  depriving  the  owner  of  liis  property  without 
due  process  of  law:  Parish  v.  East  Coast  Cedar  Co.,  133  N.  C.  478, 
98  Am.  St.  Bep.  718. 

The  Conetitutionality  of  the  Torrens  Land  Act  has  been  admitted  in 
State  y.  Westfall,  85  Minn.  437,  89  Am.  St  Bep.  571;  People  ▼.  Simon, 
176  111.  165,  68  Am.  St.  Bep.  175;  but  denied  in  State  ▼.  Guilbert,  56 
Ohio  St.  575,  60  Am.  St.  Bep.  756. 

The  Suffldenoy  of  the  Title  of  Statutes  within  the  requirements  of  the 
constitution  is  discussed  in  the  notes  to  Lewis  v.  Dunne,  86  Am.  St. 
Bep.  267;  Crookson  v.  County  Commissioners,  79  Am.  St.  Bep.  267; 
Bobel  v.  People,  64  Am.  St.  Bep.  70. 


ESTATE  OP  PLUMEU 

[151  Cal.  77,  90  Pac.  192.] 

A  HOLOOBAPHIO  WILL  in  Wlilcli  Some  of  tbo  Figured  Oompoe- 
ing  the  Date  are  printed  is  not  wholly  in  the  handwriting  of  the  tes- 
tator, and  is  therefore  void.     (pp.  101, 102.) 

WILLS,  Bef erring  to  and  Incorporatfng  Therein  Other  Docu- 
ments.— ^A  will  executed  in  accordance  with  the  requirements  of  the 
statute  may  by  appropriate  reference  incorporate  within  itself  a  docu- 
ment or  paper  not  so  executed,     (p.  102.) 

WILLS. — ^To  Licorporate  Another  Paper  In  a  Will»  such  paper 
must  be  in  existence  at  the  execution  of  the  will,  and  must  be  referretl 
to  therein  as  an  existing  paper,  so  as  to  be  capable  of  identL&cation: 
(p.  102.) 
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CODICIL,  When  Sefcrs  to  a  Will  so  as  to  Core  Defects  In  the 
Bzecntloa  of  tbe  Latter. — ^Where  a  paper  is  written  on  the  reverse 
Bide  of  a  holographic  will,  not  effectively  executed,  and  is  styled  *  *  cod- 
icil," this  word  imports  a  reference  to  some  prior  paper  as  a  will,  and 
if  executed  with  the  formalities  requisite  for  a  will,  makes  good  an 
invalidly  executed  holographic  will  written  on  such  reverse  side, 
(pp.  103,  104.) 

WILL  AND  CODICIL^  Connectioii  of  the  One  with  tiie  Other. — 
Where  a  paper  purporting  to  be  a  codicil  is  executed  with  the  formali- 
ties required  of  a  will  or  imports  a  reference  to  some  already  existing 
document  regarded  by  the  testator  as  his  will,  to  identify  that 
instrument  and  to  interpret  that  reference  as  applying  to  it,  all  the 
surrounding  circumstances  may  be  shown,     (p.  105.) 

P.  A.  Bei^erot  and  W.  I.  Brobeck,  for  the  appellants. 
Bradley  &  McEinstry,  for  the  respondent. 

"  SLOSS,  J.  J.  F.  Plumel,  a  resident  of  the  city  and 
county  of  San  Francisco,  died  on  July  11,  1905,  leaving  an 
estate  consisting  of  his  separate  property.  His  sole  heirs 
at  law  were  three  sisters,  the  appellants  here,  and  his  widow, 
Annie  Plumel,  the  respondent. 

Two  instruments,  wrttcn  respectively  on  the  obverse  and 
reverse  sides  of  a  single 'shf^et  of  paper,  were  offered  for 
probate  as  the  will  and  coSRci^  Of  the  decedent,  and  both 
were  admitted  to  probate.  FrM*  the  order  admitting  the 
alleged  will  to  probate,  the  sisters  piwpcute  this  appeal. 

The  will  was  dated  January  12,  IJTOi  '  6y  its  terms  the 
residue  of  the  estate,  after  certain  bequests  tor  thfe  sisters  and 
others,  was  given  to  the  respondent,  who  is  naib^d  ift*^ execu- 
trix. This  instrument  was  not  attested.  It  warf  fentitely 
written,  dated,  and  signed  by  the  hand  of  the  decedent,  wiHl 
the  exception  of  the  figures  "190"  in  the  date  1904.  TKe 
figures  **190''  were  printed. 

''^  Upon  the  back  of  the  same  sheet  of  paper  the  codicil 
was  written.  It  complied  with  the  requirements  of  the  law 
regarding  holographic  wills,  being  entirely  written,  dated, 
and  signed  by  the  hand  of  the  testator,  and  read  as  follows : 

*' CODICIL. 

"Jan.  14,  1904. 
*'In  case  of  railway  or  steamship  disaster  in  which  both 
myself  and  wife  should  be  killed,  I  will  and  bequeath  all 
property  real  or  personal  to  my  sisters  resident  in  France, 
share  and  share  alike.  J.  F.  PLUMEL. '* 

The  will  of  January  12,  1904,  being  unattested  and  being 
invalid  as  a  holographic  will,  because  not  entirely  written, 
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dated,  and  signed  by  the  hand  of  the  testator,  was  not,  stand- 
ing alone,  entitled  to  be  admitted  to  probate :  Civ.  Code,  sec. 
1277 ;  Estate  of  Billings,  64  Cal.  427,  1  Pac.  701.  But  the 
contention  of  the  respondent  is  that  the  codicil  incorporated 
in  itself  the  terms  of  the  will,  and  that,  on  proof  of  the  due 
execution  of  the  codicil,  both  documents  were  properly  ad- 
mitted to  probate  as  the  testamentary  act  of  the  decedent. 
This  position  is  not,  as  the  appellants  assume,  based  on  sec- 
tion 1287  of  the  Civil  Code,  which  provides  that  **the  execu- 
tion of  a  codicil,  referring  to  a  previous  will,  has  the  effect  to 
republish  the  will,  as  modified  by  the  codicil."  It  is  not 
necessary  here  to  consider  whether  this  section  has  any  ap- 
plication to  the  facts  of  this  case.  Apart  from  its  terms,  it 
has  long  been  settled  that  a  will  or  codicil  executed  in  ac- 
cordance with  the  requirements  of  statute  may,  by  an  appro- 
priate reference,  incorporate  within  itself  a  document  or 
paper  not  so  executed :  30  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
578;  Habergham  v.  Vincent,  2  Ves.  Jr.  204,  228;  Smart  v. 
Prujean,  6  Ves.  Jr.  560 ;  Allen  v.  .Haddock,  11  Moore  P.  C. 
427 ;  Brown  v.  Clark,  77  N.  Y.  369:,  in  Estate  of  Willey,  128 
Cal.  1,  60  Pac.  471,  this  court  quoted  with  approval  the  fol- 
lowing language  f rom  .Redfi^d  on  the  Law  of  Wills  (volume 
1,  page  •264):  *!The  cases  already  referred  to  show  very 
clearly  that  a.^wfll  required  to  be  witnessed  by  two  or  more 
persons,  o^'-pxeculed  with  any  other  prescribed  formalities, 
majr,  jiJQ^^rth^Iess,  adopt  an  existing  paper  by  reference. 
«••  :V-T^^^  'incorporation'  of  the  paper  referred  to  into  the 
'.'wUCso  makes  it  a  part  of  the  instrument  ^  that  no  distinct 
*'.p*!roof  of  the  paper  is  required,  or  even  filing,  in  the  probate 
court.  The  proof  of  the  will  sets  up  and  establishes  the 
paper,  as  a  portion  of  itself,  by  proof  of  the  reference  to 
the  consequent  incorporation."  And  the  court  went  on  to 
say:  ''The  principle  is  also  substantially  declared  in  the  case 
of  In  re  Sober,  78  CaL  477,  21  Pac.  8.  Of  course,  the  refer- 
ence must  be  certain,  and  to  an  instrument  then  in  existence." 
It  is  no  doubt  true,  as  is  stated  in  the  Willey  cas6,  that  in 
order  to  make  out  a  case  for  the  application  of  the  doctrine 
of  incorporation  by  reference,  the  paper  referred  to  must 
not  only  be  in  existence  at  the  time  of  the  execution  of  the 
attested  or  properly  executed  paper,  but  that  it  must  be  re- 
ferred to  in  the  latter  as  an  existent  paper,  so  as  to  be  capable 
of  identification.  But  we  think  that  in  the  present  case  there 
was  a  sufficient  reference  in  the  codicil  to  identify  the  will 
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upon  the  obverse  of  the  same  sheet  of  paper  as  the  instrument 
referred  to.  The  later  paper  is  designated  by  the  testator  as 
a  '' codicil,"  a  term  which  in  itself  implies  that  it  is  an  ad- 
dition to  or  modification  of  some  existing  testamentary  paper. 
''A  codicil  is  some  addition  to  or  qualification  of  a  last  will 
and  testament.  A  codicil  is  part  of  a  will  to  which  it  is  at- 
tached or  referred,  and  both  must  be  taken  and  construed 
together  as  one  instrument":  Proctor  v.  Clarke,  3  Redf.  445. 
By  its  very  definition,  the  word  "codicil"  imports  a  refer- 
ence to  some  prior  paper  as  a  will.  And  the  fact  that  the 
codicil  is  written  upon  a  sheet  of  paper  containing  a  writing 
which  purports  to  be  testamentary  in  character  is  sufficient 
to  justify  the  inference  that  such  writing  is  the  will  referred 
to  by  the  codicil. 

In  Jarinan  on  Wills,  page  *153,  it  is  said :  ''It  seems  to  have 
been  considered,  in  the  ecclesiastical  courts  at  least,  that  the 
fact  of  the  codicil  being  written  on  the  same  piece  of  paper 
as  the  prior  will  (though  it  does  not  in  terms  refer  to  such 
will),  sufficiently  indicates  an  intention  to  treat  that  as  the 
subsisting  will."  In  Hobart  v.  Hobart,  154  HI.  610,  45  Am. 
St.  Rep.  151,  39  N.  B.  581,  the  court  said:  "Where  the  codicil 
is  written  on  the  same  piece  of  paper  as  the  will,  or  clearly 
and  unmistakably  refers  to  the  will,  so  as  to  preclude  all 
doubt  of  its  identity,  proof  of  the  codicil  establishes  the  will 
without  further  proof,  except  such  portions  thereof  ®*  as  are 
revoked  or  altered  by  the  codicil."  In  Goods  of  Heathcote, 
6  P.  D.  30,  an  invalid  will  was  offered,  together  with  a  codicil 
upon  the  same  sheet  of  paper,  beginning  with  the  words: 
"This  is  a  codicil  to  the  last  will  and  testament  of  me." 
There  was  no  further  or  other  reference  to  any  will,  and 
there  was  no  later  will  than  the  one  contained  upon  the  same 
sheet  of  paper  as  the  codicil.  It  was  held  that  there  was  a 
sufficient  reference  to.  allow  the  will  to  be  probated.  In  view 
of  the  meaning  of  the  word  "codicil,"  the  language  of  the 
testatrix  in  the  case  just  cited  has  no  greater  force  as  a  refer- 
ence to  a  prior  will  than  has  the  single  word  "codicil"  in  the 
case  at  bar.  In  Harvy  v.  Chouteau,  14  Mo.  587,  55  Am.  Dec. 
120,  where  the  paper  incorporated  was  particularly  described 
in  the  codicil,  but  not  attached  to  it,  the  court  said:  "If  the 
codicil  had  been  attached  by  a  wafer  •  •  .  .  I  presume  there 
would  have  been  no  room  for  doubt.  A  list  of  decisions  for 
more  than  one  hundred  and  thirty  years  sustains  this  point. 
What  IS  the  difference  between  this  wafer  annexation  of  a 
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codicil,  which  may  not  mention  the  previous  will,  otherwise 
than  by  reciting  that  *this  is  my  codicil  to  my  last  will/  and 
the  case  before  us  T  " 

We  are  referred  to  no  case  holding  that  the  fact  that  a 
codicil  is  physically  attached  to,  or  is  written  upon,  a  paper 
containing  a  prior  attempted  testamentary  disposition,  is  not 
to  be  considered  as  tending  to  establish  that  this  prior  writing 
is  the  one  referred  to  in  the  codicil.  It  is  urged  that  the 
reference  must  be  certain  so  as  to  enable  the  identification  of 
the  paper  sought  to  be  incorporated  without  the  aid  of  evi- 
dence outside  of  the  codicil  itself,  and  that  parol  evidence  is 
required  to  show  that  the  will  and  codicil  are  written  on  the 
same  sheet  of  paper.  It  is  true  that  there  is  some  language 
in  Estate  of  Young,  123  Cal.  337,  55  Pac.  1011,  which,  taken 
literally,  tends  to  sustain  the  view  that  the  identification  of 
the  paper  to  be  incorporated  must  be  possible  from  the  face  of 
the  will  or  codicil  alone.  In  that  case  the  reference  in  the 
will  was  merely  to  **two  deeds,*'  which  were  not  described  in 
any  way.  Any  two  deeds,  whenever  executed,  would  have 
satisfied  the  reference.  It  was  held,  and  beyond  question 
rightly,  that  parol  evidence  was  not  admissible  to  show  that 
the  testatrix  had  two  particular  deeds  in  mind.  But  it  is  to  be 
remembered  that  no  reference,  however  explicit  on  its  face, 
can  ®^  identify  a  separate  paper  without  the  production  of 
evidence  to  show  that  the  particular  paper  offered  does  cor- 
respond to  the  descriptive  particulars  named  in  the  will.  We 
think  the  correct  rule  was  stated  by  this  court  in  Re  Shilla- 
ber,  74  Cal.  144,  5  Am.  St.  Rep.  433,  15  Pac.  453,  quoting 
from  Allen  v.  Maddock,  11  Moore  P.  C.  427:  *'A  reference 
in  a  will  may  be  in  such  terms  as  to  exclude  oral  testimony, 
as  where  it  is  to  papers  not  yet  written,  or  where  the  descrip- 
tion is  so  vague  as  to  be  incapable  of  being  applied  to  any 
instrument  in  particular;  but  the  authorities  seem  clearly  to 
establish  that,  where  there  is  a  reference  to  any  written  docu- 
ment, described  as  then  existing  in  such  terms  as  it  is  capable 
of  being  ascertained,  parol  evidence  is  admissible  to  ascertain 
it,  and  the  only  question  is,  whether  the  evidence  is  sufficient 
for  the  purpose."  Similarly,  in  Brown  v.  Clark,  77  N.  Y.  369, 
the  court  of  appeals  of  New  York  said :  **It  is  established  by  a 
long  line  of  authorities  that  any  testamentary  document  in 
existence  at  the  execution  of  a  will  may,  by  reference,  be  in- 
corporated into  and  become  a  part  of  the  will,  provided  the 
reference  in  the  will  is  distinct  and  clearly  identifies^  or  ren- 
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ders  capable  of  identification,  by  the  aid  of  extrinsic  proof, 
the  document  to  which  reference  is  made":  See,  also,  Dicken- 
son V.  Stidolph,  11  Com.  B.,  N.  S.,  341. 

As  we  have  said,  the  nse  of  the  word  ** codicil'*  imports  a 
reference  to  some  already  existing  document,  regarded  by 
the  testator  as  his  will.  To  identify  that  instrument,  and  to 
interpret  the  reference  as  applying  to  it,  the  surrounding  cir- 
cumstances may  be  shown.  We  think  there  is  nothing  in  the 
decision  in  Estate  of  Young,  123  Cal.  337,  55  Pac.  1011,  which 
conflicts  with  the  conclusion  drawn  from  the  authorities  above 
cited;  i.  e.,  that  the  facts — 1.  That  the  codicil  is  written 
upon  the  same  piece  of  paper  as  a  writing  purporting  to  be 
a  will;  and  2.  That  no  other  will  is  produced — ^may  be  con- 
sidered as  tending  to  identify  the  purported  will  as  the  one 
referred  to. 

The  order  appealed  from  is  affirmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 


EotograpMe  WiXU  are  duenssed  in  the  note  to  Estate  of  Faj,  104  Am. 
St.  Bep.  22.  That  a  holograph  may  be  in  the  form  of  a  letter,  see 
BufBngton  v.  Thomas,  84  Miss.  157,  105  Am.  8t.  Rep.  423.  As  to 
what  is  meant  by  a  will  among  the  'Valuable  papers''  of  the  decedent, 
■ee  Brogan  v.  Barnard,  115  Tenn.  260,  112  Am.  8t.  Rep.  822. 

The  Incorporation  in  a  WiU  of  Extrin^c  Tapers  hj  reference  Ib  the 
■abject  of  a  note  to  Bryan  v.  Bigelow,  107  Am.  St.  Rep.  70. 


ESTATE  OP  DAVIS. 

[151  Gal.  318,  86  Pae.  183,  90  Pac.  711.] 

PBOBATE  OF  WIIX,  Attack  upon,  Wlien  OoUateraL — When, 
in  response  to  a  petition  for  distribution,  persons  appear  claiming  to  be 
heirs  of  the  decedent  and  seek  to  attack  the  probate  of  the  will  on 
the  ground  that  it  is  a  forgery  and  that  its  probate  was  procured  by 
perjured  testimony,  praying  to  have  such  probate  set  aside,  though  the 
time  to  appeal  therefrom  has  long  passed,  this  is  a  collateral  and  not 
a  direct  attack,     (p.  110.) 

JUDGMENTS^  Collateral  Attack  npon^In  a  collateral  attack 
upon  a  judgment  of  a  court  of  general  jurisdiction,  it  can  be  impeached 
only  for  want  of  jurisdiction  appearing  on  the  face  of  the  judgment- 
roll,     (p.  110.) 

PBOBATE  OF  WTLIr— Failure  to  Enter  Oontlnaance. — ^If  no- 
tice is  given  of  the  time  and  place  of  hearing  of  an  application  for  the 
probate  of  a  will,  the  failure  to  adjourn  the  hearing  from  the  time 
fixed  to  a  later  day,  on  which  the  matteir  was  in  fact  taken  up  and 
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disposed  of,  is  at  most  an  irregularity  occurring  after  jurisdiction  has 
been  acquired,     (p.  111.) 

THE  FBOBATE  OF  A  WILL  cannot  be  OoUateraUy  Attacked 
on  the  ground  that  after  due  notice  was  given  of  the  time  and  p]ace 
when  the  application  for  probate  would  be  heard,  it  was  not  then 
heard,  but  was  taken  up  and  disposed  of  at  a  subsequent  time  without 
giving  a  new  notice  and  without  having  adjourned  the  hearing  to 
such  subsequent  date.     (p.  111.) 

THE  JXTEI8DICTION  of  the  Probate  Oomxt  When  Dealing  wiUi 
Probate  Matters  is  that  of  a  court  of  general  jurisdiction,  and  the 
same  presumptions  attach  to  its  acts  as  in  anj  other  proceeding  of 
which  it  has  jurisdiction,     (p.  112.) 

PROBATE  OF  WILIr— Adjoumment  of  tbe  Hearing  of  an  Ap- 
plication for.  When  must  be  Presumed. — ^If  it  appears  that  due  no- 
tice was  given  of  the  time  and  place  for  hearing  an  application  for 
the  probate  of  a  will,  and,  at  a  time  long  subsequent  to  that  so  fixed^ 
the  court  entered  an  order  reciting  that  the  petition  came  on  regularlj 
for  hearing,  and  that  it  had  been  proved  that  notice  had  been  given 
as  prescribed  bj  law,  and  admitting  the  will  to  probate,  it  must  be 
presumed  that  orders  were  made  for  due  adjournment  of  the  hearing 
to  the  time  when  it  took  place,     (p.  112.) 

PROBATE  OF  A  WILIfl— Statute  Bespecting,  When  not  Vncon- 
stitational  as  to  NonresidentB^ — ^A  statute  fixing  the  time  for  giving 
notice  of  application  for  the  probate  of  a  will  will  not  be  declared 
unconstitutional  in  its  operation  against  a  nonresident  on  the  ground 
that  bj  existing  means  of  communication  between  the  place  of  hia 
residence  and  the  place  where  the  notice  is  given  and  ihe  application 
is  to  be  heard,  he  could  not  have  seen  the  published  notice  in  time 
to  enable  him  to  appear  and  oppose  the  probate  on  the  day  set  for 
the  hearing,  when  by  the  statute  he  is  further  given  one  year  from 
the  probate  within  which  to  contest  the  will.     (p.  113.) 

THE  PROBATE  OF  A  WILL  cannot  be  Set  Aside  for  Frand 
In  the  Procuring  of  the  Jury  where  the  attack  is  being  made  collater- 
ally in  opposition  to  an  application  for  distribution,     (p.  113.) 

PROBATE  OF  WILL,  Effect  of  on  Application  for  Distribution. 

To  an  application  for  the  distribution  of  the  estate  of  a  decedent  the 
probate  of  a  will  is  conclusive  on  all  the  parties,  and  persons  who, 
according  to  the  will,  have  no  interest  in  the  estate,  are  not  entitled 
to  be  heard,  and  their  pleadings  may  be  stricken  out.     (p.  114.) 

CONSTITUTIONAL  LAW,  What  Is  not  a  Denial  of  the  Blgbt 

to  a  Hearing. — The  striking  out  of  the  pleadings  of  parties  who  appear 
in  opposition  to  an  application  for  the  distribution  of  the  estate  of 
a  decedent  on  the  ground  that  it  appears  by  the  records  of  the  court 
that  the  will  of  the  testator  has  been  admitted  to  probate,  and  there- 
fore it  is  clear  that  such  parties  have  no  interest,  is  not  a  denial  of 
the  right  of  such  parties  to  a  hearing,     (p.  114.) 

APPEAL — ^Effect  of  the  DestructiQn  of  the  Record  During  the 
Pendency  of. — ^The  fact  that  the  decision  and  judgment  of  the  appel- 
late court  were  made  after  the  transcript  on  appeal  had  been  de- 
stroyed by  fire  and  without  any  restoration  of  it  does  not  make  such 
judgment  or  decision  or  the  remittitur  issued  thereon  void.     (p.  115.) 

THE  JURISDICTION  of  the  Appellate  Coort  is  Acquired  by 

the  filing  of  a  notice  of  appeal  in  the  trial  court,  and  is  not  destroyed 
or  suspended  by  the  loss  or  destruction  of  the  transcript  on  appeal 
after  it  is  filed,     (p.  116.) 
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William  T.  Baggett,  P.  H.  Gould,  Horace  W.  PMlbrook 
and  W.  J.  Bartnett,  for  the  appellants. 

Campbell,  Metson  &  Campbell  and  Thomas  H.  Breeze,  for 
the  respondents. 

**^  SLOSS,  J.  Appeal  from  decree  of  settlement  of  final 
account  and  final  distribution. 

Jacob  Z.  Davis  died  on  October  28,  1896.  On  November 
16,  1896,  Lizzie  Muir  and  Belle  Curtis  presented  to  the  supe- 
rior court  of  the  city  and  county  of  San  Francisco  a  paper 
purporting  to  be  the  holographic  will  of  said  Davis  and  filed 
a  petition  praying  for  its  admission  to  probate.  The  docu- 
ment bore  date  October  1, 1896,  and  by  its  terms  purported  to 
give  and  bequeath  all  of  Davis'  property  to  the  petitioners, 
Lizzie  Muir  and  Belle  Curtis.  On  the  filing  of  the  petition, 
the  clerk  fixed  Monday,  the  thirtieth  day  of  November,  1896, 
and  the  courtroom  of  said  superior  court  as  the  time  and 
place  for  proving  the  will,  and  for  hearing  the  application 
for  letters.  The  notice  was  duly  published  as  required  by 
section  1303  of  the  Code  of  Civil  Procedure.  On  November 
30,  1896,  Joseph  P.  Wilson  and  Catherine  Stead,  claiming 
to  be  heirs  of  said  decedent,  appeared  and  filed  an  opposition 
to  the  probate  of  the  alleged  will  on  various  grounds.  On 
May  15,  1897,  Elizabeth  Wilson,  also  claiming  to  be  an  heir, 
filed  her  opposition  to  the  probate.  The  petitioners  filed 
answers  to  both  oppositions.  While  other  grounds  of  oppo- 
sition were  pleaded,  the  real  point  raised  by  those  opposing 
the  probate  was  that  the  alleged  will  was  a  forgery.  A  trial 
was  had  before  a  jury,  which  on  August  16,  1897,  returned 
a  verdict  in  favor  of  the  genuineness  of  the  document,  and 
thereupon  an  order  was  made  by  the  court  admitting  the  said 
paper  to  probate,  and  directing  the  issuance  to  Lizzie  Muir 
and  Belle  Curtis  of  letters  of  administration  with  the  will 
annexed.  On  April  8,  1898,  the  superior  court  made  ***  a 
decree  of  partial  distribution,  distributing  to  Lizzie  Muir  and 
Belle  Curtis  the  sum  of  fifteen  thousand  dollars.  On  June 
23y  1898,  the  order  admitting  the  will  to  probate  and  the  de- 
cree of  partial  distribution,  appeals  from  which  had  been 
taken,  were  by  this  court  afSrmed.  On  the  same  day  a  petition 
to  revoke  the  probate,  filed  by  Catherine  Stead,  Joseph  P. 
WUson,  Elizabeth  V.  Wilson  and  her  four  children,  was  dis- 
missed and  denied.  The  affirmances  of  the  order  and  decree 
4ippealed  from  and  the  dismissal  of  the  contest  were  made 
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by  the  consent  of  all  parties  who  had  then  appeared,  a  com- 
promise having  been  effected  as  between  them. 

On  September  7,  1900,  Laura  E.  Tracy,  claiming  to  be  a 
niece  of  the  decedent,  filed  a  contest  and  petition  for  revo- 
cation of  the  probate  of  the  will.  She  had  not  been  a  party 
to  the  oppositions  and  contests  above  mentioned,  and  had  in 
no  way  theretofore  appeared  in  the  proceedings  relating  to 
the  probate  of  the  administration  of  the  estate.  Her  petition 
alleged,  in  substance,  that  at  the  time  of  Davis'  death,  October 
28,  1896,  she  (the  petitioner)  was  living  in  the  republic  of 
Hawaii,  then  a  foreign  country,  and  had  no  knowledge  of  the 
fact  that  her  uncle  had  been  residing  in  San  Francisco,  or 
of  his  death,  or  of  the  probate  proceedings,  until  after  Sep- 
tember 15,  1899;  that  soon  thereafter  she  discovered  these 
facts,  and  further,  that  the  document  admitted  to  probate 
was  not  the  will  of  Davis,  but  was  a  forgery,  executed  by  some 
person  or  persons  pursuant  to  a  conspiracy  entered  into  be- 
tween Lizzie  Muir,  Belle  Curtis,  and  others  for  the  purpose  of 
gaining  possession  of  Davis'  estate.  She  further  alleged  that 
in  execution  of  this  conspiracy  the  paper  was  offered  for  pro- 
bate, and  that  upon  the  trial  of  the  oppositions  filed  by  Joseph 
P.  and  Elizabeth  Wilson  and  Catherine  Stead  the  conspirators 
fraudulently  procured  names  of  three  persons  not  regularly 
drawn  to  be  included  in  the  panel  of  jurors  selected  for  the 
trial  of  the  oppositions;  that  these  three  persons,  so  chosen 
by  themselves,  were  accepted  and  served  as  members  of  the 
jury,  and  that  by  their  efforts  and  in  consequence  of  perjured 
testimony  offered  on  behalf  of  the  proponents,  a  verdict  was 
returned  by  nine  of  the  jurors,  including  the  three  fraudu- 
lently serving,  finding  the  paper  to  have  been  entirely  written, 
signed,  and  dated  by  the  hand  of  Jacob  Z.  Davis.  Upon  de- 
murrer by  the  administratrices  ***  and  beneficiaries,  the  peti- 
tion was  dismissed.  Laura  E.  Tracy,  the  petitioner,  appealed 
from  the  order  dismissing  her  contest,  and  on  June  20,  1902, 
this  court  affirmed  the  order  appealed  from :  Estate  of  Davis, 
136  Cal.  590,  69  Pac.  412. 

On  April  20,  1904,  the  administratrices  filed  their  final  ac- 
count, accompanied  by  a  petition  for  distribution  Upon  the 
hearing  of  the  petition  Laura  E.  Tracy  and  the  parties  to  the 
contest  of  June  22,  1898  (comprising  all  the  parties  who  had 
originally  opposed  the  probate  of  the  will  or  contested  it  after 
probate),  appeared  and  filed  an  answer  to  the  petition  and  a 
petition  for  distribution  to  themselves.    Li  their  pleading,  in 
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addition  to  allegations  showing  them  to  be  heirs  of  the  dece- 
dent, they  repeated  substantially  the  allegations  of  the  petition 
of  Laura  E.  Tracy  for  revocation  of  probate.  The  administra- 
trices moved  that  the  answer  and  petition  be  stricken  from  the 
£les  of  the  court  upon  the  ground  that  a  will  had  been  ad- 
mitted to  probate  under  which  they  were  sole  legatees  and 
devisees.  The  court,  taking  judicial  notice  of  and  consider- 
ing the  prior  proceedings  in  the  estate,  as  above  enumerated, 
granted  the  motion,  and,  declining  to  permit  the  said  alleged 
heirs  to  be  heard  or  to  participate  in  the  proceedings,  made  its 
decree  settling  the  final  account  and  distributing  the  residue 
of  the  estate  remaining  in  the  hands  of  the  administratrices 
to  Lizzie  Muir  and  Belle  Curtis.  It  is  from  this  decree  that 
the  present  appeal  is  taken. 

It  is  plain  that  if  the  probate  of  the  alleged  will  of  Jacob 
Z.  Davis  was  regular,  and  if  such  probate  was  conclusive 
upon  the  appellants,  the  respondents  are  the  only  parties 
entitled  to  share  in  the  distribution  of  the  estate,  and  the 
appellants  have  no  interest  in  such  estate.  The  position  of 
the  appellatits  is  therefore  that  the  attempted  admission  to 
probate  of  the  paper  (which,  as  they  allege,  was  a  forgery) 
was  fraudulent ;  that,  apart  from  any  fraud,  the  order  admit- 
ting the  will  to  probate  was  without  jurisdiction  and  void  for 
want  of  notice  to  the  appellant  Tracy ;  and  that  they  are  en- 
titled to  raise  these  objections  on  this  proceeding  for  distribu- 
tion. 

It  may  be  well  at  this  point  to  consider  the  nature  of  the 
attack  so  made  on  the  probate  of  the  will.  Is  it  direct  or 
collateral  f  The  proceeding  for  probate  had  terminated  some 
**'  six  years  before,  in  an  order  admitting  the  alleged  will  to 
probate.  The  attack  now  under  discussion  was  made  in 
response  to  a  petition  for  distribution,  a  proceeding  not  hav- 
ing for  its  purpose  the  probate  of  the  will,  but  entirely  dis- 
tinct in  its  scope.  It  is  true  that  both  proceedings,  the  peti- 
tion for  probate  and  the  petition  for  distribution,  related  to 
the  same  estate.  But  the  procedure  of  this  state  contemplates 
in  the  administration  of  the  estates  of  deceased  persons  a 
series  of  different  proceedings,  each  of  which  is,  as  to  the 
matters  embraced  within  its  purview,  separate.  And  an  ad- 
judication as  to  each  step  in  this  series  is  intended  to  be  final 
in  its  nature,  and  not  subject  to  review  in  a  subsequent  stage 
of  the  administration  of  the  estate.  Thus,  an  order  appoint- 
ing an  administrator  may  be  appealed  from  (Code  Civ.  Proc, 
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sec.  963  ),  or  may  be  revoked  on  petition  in  certain  instances 
(Code  Civ.  Proc,  sec.  1383).  But  it  cannot  be  said  that  an 
attack  on  an  order  appointing  an  administrator  should,  after 
the  lapse  of  the  time  for  appeal,  be  termed  direct  merely  be- 
cause made  in  some  proceeding  connected  with  the  administra- 
tion of  the  same  estate — ^for  example,  on  the  settlement  of  an 
account,  or  an  application  for  confirmation  of  a  sale  of  real 
estate.  So,  with  other  proceedings  in  the  course  of  the  ad- 
ministration of  the  estate,  where  the  order  or  judgment  made 
is  appealable,  such  as  orders  admitting  wills  to  probate,  or- 
ders settling  accounts  of  administrators  or  executors,  or  the 
like.  Each  can  be  attacked  directly  by  appeal,  or  by  some 
motion  authorized  by  law  for  the  purpose,  or,  perhaps,  by  bill 
in  equity,  but  an  attack  made  in  a  different  proceeding  in  the 
same  estate  would  clearly  be  collateral.  Thus,  in  Estate  of 
Devincenzi,  119  Cal.  498,  51  Pac.  845,  it  was  held  that  an 
objection  to  a  confirmation  of  sale  of  real  estate,  on  the  ground 
that  the  administrator's  petition  for  the  order  of  sale  was  de- 
fective, was  a  collateral  attack  upon  the  order  of  sale.  In 
principle,  the  present  case  does  not  differ  from  the  one  cited. 
While  the  opposition  of  appellants  contained  a  prayer  that 
the  order  admitting  the  will  to  probate  be  annulled  and  set 
aside,  this  was  a  mere  incident  of  the  relief  sought  in  the  pro- 
ceeding for  distribution,  and  the  attack  on  the  probate  cannot 
be  regarded  as  direct.  The  cases  cited  by  appellants  in  which 
this  court  held  that  a  motion  to  set  aside  a  judgment  as  void 
was  a  '**  direct  and  not  a  collateral  attack  (People  v.  Greene, 
74  Cal.  400,  5  Am.  St.  Rep.  448,  16  Pac.  197 ;  People  v.  Pear- 
son, 76  Cal.  400,  18  Pac.  424 ;  Reinhart  v.  Lugo,  86  Cal.  395, 
21  Am.  St.  Rep.  52,  24  Pac.  1089),  were  all  cases  where  the 
motion  was  made  in  the  case  in  which  the  judgment  had  been 
rendered  by  a  party  appearing  for  that  purpose,  not,  as  here, 
where  the  setting  aside  of  the  judgment  complained  of  waa 
merely  a  part  of  the  relief  sought  in  a  different  proceeding. 

In  the  case  at  bar  the  distinction  between  direct  and  col- 
lateral attack  is  important  in  view  of  the  settled  rule  that 
in  a  collateral  attack  upon  a  judgment  of  a  court  of  general 
jurisdiction  the  judgment  can  be  impeached  only  for  a  want 
of  jurisdiction  appearing  upon  the  face  of  the  judgment-roll  ^ 
or,  as  sometimes  stated,  on  collateral  attack  only  a  judgment 
which  is  void  on  its  face  may  be  set  aside :  People  v.  Thomas^ 
101  Cal.  571,  36  Pac.  9 ;  In  re  Eichhoff,  101  Cal.  600,  36  Pac 
IL 
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This  brings  us  to  a  consideration  of  the  objections  urged 
against  the  order  in  question. 

1.  It  is  claimed  that  the  order  admitting  the  will  to  pro- 
bate was  void  as  to  the  appellant  Tracy,  who  had  not  appeared, 
for  the  reason  that  the  hearing  was  not  had  on  the  day  speci- 
fied in  the  original  notice,  and  the  record  does  not  show  any 
order  or  orders  continuing  the  hearing  to  the  tim6,  some  eight 
months  later,  when  the  alleged  will  actually  came  up  for 
proof.  Section  1306  of  the  Code  of  Civil  Procedure  provides 
for  the  hearing  of  testimony  in  proof  of  the  will  **at  the  time 
appointed  for  the  hearing,  or  the  time  to  which  the  hearing 
may  have  been  postponed."  It  is  argued  that  if  the  proof 
be  not  heard  at  the  time  specified  in  the  notice,  and  no  order 
is  made  continuing  the  hearing  to  some  other  time,  a  discon- 
tinuance results,  and  a  new  notice  must  be  given  in  order  to 
vest  the  court  with  jurisdiction  to  entertain  the  petition. 
This  court  has  held  in  Estate  of  Warfield,  22  Cal.  51,  83  Am. 
Dec.  49,  that  where  a  notice  of  time  and  place  of  probating 
a  will  was  given,  the  failure  to  adjourn  the  hearing  from  the 
time  fixed  in  the  notice  to  a  later  day  when  the  matter  was 
in  fact  taken  up,  was,  **at  most,  an  irregularity,  occurring 
after  jurisdiction  had  been  acquired."  We  see  no  reason  for 
departing  from  the  rule  **^  declared,  but  even  if  the  defect 
complained  of  were  to  be  regarded  as  jurisdictional,  we  could 
on  this  collateral  attack  look  only  to  the  record,  which  does 
not  show  affirmatively  that  the  hearing  was  not  regularly 
continued.  The  superior  court,  when  dealing  with  probate 
matters,  is  to  be  considered  a  court  of  general  jurisdiction,  and 
the  same  presumptions  attach  to  its  acts  as  in  any  other  action 
or  proceeding  over  which  it  has  no  jurisdiction :  Burris  v.  Ken- 
nedy, 108  Cal.  331,  41  Pac.  548.  The  record  here  shows  that 
a  petition  for  probate  of  will  was  filed,  that  the  clerk's  notice 
fixing  November  30,  1896,  as  the  time  for  proving  the  will 
was  published  as  required  by  law,  that  on  August  17,  1897, 
the  court  made  an  order  which,  after  reciting  that  the  peti- 
tion came  on  regularly  for  hearing  and  that  it  had  been 
proved  that  notice  had  been  given  as  required  by  law,  admit- 
ted the  will  to  probate.  It  does  not  appear  affirmatively, 
apart  from  these  recitals,  that  the  hearing  was  continued 
from  March  30,  1896,  by  the  court;  neither  does  it  appear 
that  it  was  not.  The  presumption  is  that  everything  was 
done  that  was  necessary  to  sustain  the  action  of  the  court. 
'^The  rule  in  this  respect  is,  that  where  the  record  recites 
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that  which  was  done  nothing  to  the  contrary  may  be  pre- 
sumed ;  but  where  the  record  is  silent  the  presimiption  is  that 
that  was  done  which  was  requisite  to  sustain  the  jurisdic- 
tion": Estate  of  Twombley,  120  Cal.  350,  52  Pac.  815.  We 
find  no  provision  in  our  statutes  indicating  that  any  orders 
continuing  the  hearing  form  a  necessary  part  of  the  judgment- 
roll  or  ** technical  record."  But  even  if  they  do,  their  absence 
would  not  invalidate  the  order  admitting  the  will  to  probate. 
At  most,  the  record  is  silent  on  the  question  of  whether  such 
orders  were  made,  and  in  the  case  of  a  court  of  general  juris- 
diction, when  a  judgment  **  comes  in  question  collaterally, 
service  will  be  presumed  when  the  record  is  silent" :  Van  Fleet 
on  Collateral  Attack,  sec.  830.  If,  as  contended  by  appellants, 
such  orders  form  a  part  of  the  notice  to  which  parties  inter- 
-ested  are  entitled,  the  recitals  in  the  order  admitting  the  will 
to  probate,  that  the  petition  came  on  regularly  for  hearing, 
and  that  notice  had  been  given  *'as  required  by  law,"  are 
sufficient  to  justify  the  presumption  that  such  orders  were 
made,  where  the  contrary  does  not  affirmatively  appear  from 
the  record :  "^  People  v.  Davis,  143  Cal.  673,  77  Pac.  651 ; 
Sacramento  Bank  v.  Montgomery,  146  Cal.  745,  81  Pac.  138. 

This  case  does  not  come  within  the  rule  that  where  a  service 
appearing  in  the  record  is  insufficient  it  will  not  be  presumed 
that  any  different  and  other  service  was  made.  This  rule 
"has  no  application  where  the  record  does  not  puri)ort  to 
show  all  that  was  done,  and  the  judgment  states  that  all  that 
was  necessary  to  be  done  was  done":  Sacramento  Bank  v. 
Montgomery,  146  Cal.  745,  81  Pac.  138. 

2.  It  is  urged  that  inasmuch  as  Laura  E.  Tracy  was  at 
the  time  of  Davis'  death  domiciled  in  the  republic  of  Hawaii, 
and  as  the  then  existing  means  of  communication  between 
said  republic  and  this  state  rendered  it  impossible  for  her  to 
have  seen  the  published  notice  in  time  to  enable  her  to  appear 
and  oppose  the  probate  on  the  day  set  for  the  hearing,  there 
was  in  fact  no  notice  to  her,  and  the  statute  fixing  the  time  for 
publication  (Code  Civ.  Proc,  sec.  1303)  is,  as  to  nonresident 
heirs  so  situated,  unconstitutional  in  that  it  deprives  them  of 
their  property  without  due  process  of  law.  The  same  propo- 
sition was  urged  by  the  appellant  Tracy  on  her  appeal  from 
the  order  dismissing  her  petition  to  revoke  the  probate  of  the 
will.  In  affirming  the  order  this  court  said  (136  Cal.  596,  69 
Pac.  414) :  **It  is  next  asserted  that  the  statute  providing  for 
constructive  notice  is  unconstitutional  in  this,  that  the   ten 
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days  herein  provided  is  too  short  to  serve  as  constructive  notice 
to  the  world,  and  that  the  period  of  time  being  so  short,  there- 
fore the  statute  is  unreasonable  and  consequently  void.  As 
before  suggested,  the  proceeding  as  to  the  probate  of  a  will 
is  essentially  one  in  rem,  and  in  the  very  nature  of  things 
the  state  is  allowed  a  wide  latitude  in  determining  the  char- 
acter of  the  constructive  notice  to  be  given  to  the  world  in 
a  proceeding  where  it  has  absolute  possession  of  the  res.  It 
would  be  an  exceptional  case  where  a  court  would  declare  a 
statute  void,  as  depriving  a  party  of  his  property  without 
due  process  of  law,  the  proceeding  being  strictly  in  rem,  and 
the  res  within  the  state,  upon  the  ground  that  the  construc- 
tive notice  prescribed  by  the  statute  was  unreasonably  short. 
It  would  seem  that  very  few  cases  of  that  kind  could  be  found 
in  the  books.  Certainly  this  is  not  one  of  them.  Public 
policy  demands  that  a  will  shall  have  a  speedy  'probate,  and 
the  legislature,  ^^  recognizing  that  fact,  has  given  the  heir, 
by  express  enactment,  one  year  after  probate  has  been  de- 
creed within  which  time  he  may  attach  the  wilL  His  rights 
are  in  no  way  concluded  by  the  decree  of  probate.  He  has 
an  entire  year  thereafter  in  which  to  attack  the  will,  and  he 
may  attack  it  upon  the  same  grounds  and  for  the  same  rea- 
sons that  he  could  attack  it  prior  to  its  probate.  Even  the 
measure  of  evidence  demanded  of  him  for  a  successful  attack 
IS  no  different  in  the  two  cases.  It  is  thus  apparent  that  in 
such  a  ease  as  the  one  presented  here,  due  process  of  law 
was  in  no  degree  denied  Laura  Tracy  upon  the  hearing. ' '  We 
have  no  disposition  to  depart  from  the  rule  there  laid  down. 
The  point  was  elaborately  argpied  and  carefully  considered. 
Whether  or  not  this  be  a  proper  case  for  applying  the  doc- 
trine of  **res  adjudicata''  or  that  of  the  "law  of  the  case," 
we  are  satisfied  with  the  conclusion  reached,  and  adhere  to  it. 
3.  The  contention  that  the  order  should  be  set  aside  for 
fraud  in  the  procuring  of  a  jury  may  be  answered  briefly 
in  view  of  our  determination  that  the  attack  is  collateral.  It 
is  well  settled,  as  hereinbefore  stated,  that  upon  such  attack 
only  the  jurisdiction  of  the  court  can  be  inquired  into,  and, 
as  to  jurisdiction,  only  such  defects  as  appear  on  the  face 
of  the  judgment-roll.  Of  course,  the  alleged  fraud  does  not 
so  appear.  Whether  the  appellants  could  avail  themselves 
of  this  ground  of  attack  in  a  suit  in  equity  to  set  aside  the 
probate  is  another  question  (see  State  v.  McOlynn,  20  Cal. 
233,  81  Am.  Dec.  118;  Langdon  v.  Blackburn,  109  GaL  19, 
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41  Pac.  814),  which  need  not  be  decided  here,  since  this  does 
not  purport  to  be  such  a  proceeding. 

It  follows  that  the  trial  court  rightly  held  that  on  this 
petition  for  distribution  the  probate  of  the  will  was  conclusive 
on  all  parties.  Necessarily,  then,  the  persons  claiming  to  be 
heirs  had  no  interest  in  the  proceeding,  since  they  were  not 
beneficiaries  under  the  will.  It  is  claimed  that  they  were 
deprived  of  a  hearing  by  the  striking  out  of  their  pleading. 
But  they  were  heard  on  the  question  of  whether  or  not  their 
pleading  should  be  stricken  out,  and  this  involved  the  essen- 
tial point  in  controversy — ^i.  e.,  whether,  assuming  the  truth 
of  all  facts  alleged  by  them,  they  were  in  a  position  to  at- 
tack the  probate  of  the  will.  If  they  were  not  in  such 
position,  they  had  no  standing  to  oppose  the  distribution 
*^  sought,  and  were  not  injured  by  the  striking  out  of  their 
opposition  and  petition  for  distribution  to  themselves.  The 
effect  of  the  order  was  the  same  as  that  of  an  order  sustain- 
ing a  demurrer,  without  leave  to  amend.  We  do  not  think 
the  case  comes  within  the  principle  of  Windsor  v.  McVeigh, 
93  U.  S.  274,  23  L.  ed.  914,  and  McVeigh  v.  United  States,  11 
Wall.  259,  20  L.  ed.  80,  cited  by  appellants.  There  a  de- 
fendant's answer  had  been  stricken  out  and  his  default  en- 
tered for  some  reason  collateral  to  the  merits  of  the  action. 
Here  the  pleading  is  stricken  out  because  on  the  face  of  the 
record  it  appears  that  the  appellants  are  not  parties  entitled 
to  resist  respondents'  petition,  and  are  not,  on  their  own 
showing,  entitled  to  have  any  affirmative  relief  on  their  own 
petition.  It  cannot  be  said  that  the  uppellants  were  in  any 
substantial  sense  denied  a  hearing,  when  they  were  fully  heard 
on  the  only  question  involved — ^viz.,  their  interest  in  the  es- 
tate. The  language  of  the  court  in  Grigg  v.  Dalsheimer,  88 
Va.  908,  13  S.  E.  993,  is  applicable,  viz.:  ''They,  however, 
had  their  day  in  court,  and  they  were  not  arbitrarily  put  out 
of  court,  and  denied  an  opportunity  to  make  defense,  as  waa 
the  defendant  in  the  celebrated  McVeigh  case." 

The  judgment  is  affirmed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred 

Subsequent  to  the  issuance  of  the  remittitur  in  pursuance 
of  the  foregoing  judgment,  the  appellants  made  a  motion  to 
vacate  the  decision  and  judgment  and  to  recall  the  remittitur,, 
on  which  the  following  opinion  was  rendered  on  the  twenty- 
first  day  of  May,  1907 ; 
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LOBIOAN,  J.  This  is  a  motion  to  vacate  the  decision  and 
judgment  of  this  court  rendered  on  appeal  in  the  above  cause, 
and  to  recall  the  remittitur. 

It  appears  from  the  showing  made  in  support  of  the  mo- 
tion that  a  duly  certified  and  printed  transcript  of  the  rec- 
ord on  appeal  in  the  cause  was  filed  in  this  court  on  June  1, 
1905 ;  that  thereafter  briefs  were  filed,  and  on  February  27, 
1906,  the  cause,  being  regularly  set  down  on  the  calendar  for 
hearing  on  that  day,  was  argued  orally  by  the  attorneys  for 
the  respective  parties  and  submitted  in  ***  department  one 
of  this  court  for  decision;  that  during  the  earthquake  and 
consequent  conflagration  in  the  city  of  San  Francisco  in  April, 
1906,  the  office  of  the  clerk  of  this  court,  with  its  contents, 
including  the  certified  transcript  on  appeal  in  this  case,  was 
destroyed;  that  no  order  has  ever  been  made  by  this  court 
restoring  such  transcript,  nor  has  such  record  in  fact  been 
restored;  that  on  May  21,  1906,  a  month  after  such  record 
was  destroyed,  the  justices  of  department  one  of  this  court, 
before  whom  the  cause  had  been  argued  and  submitted  on 
February  27,  1906,  signed  and  filed  with  the  clerk  of  this 
court  a  decision  in  the  cause,  affirming  the  decree  of  the  trial 
court,  and  on  June  23,  1906,  the  clerk  issued  a  remittitur 
in  the  case. 

It  is  the  claim  of  appellants  on  this  motion  that  the  de- 
cision and  judgment  of  this  court,  having  been  made  against 
them  after  the  transcript  on  appeal  had  been  destroyed  by 
fire  and  without  any  restoration  of  it,  is  void. 

We  cannot  agree  with  this  view.  The  jurisdiction  of  this 
court  on  appeal  is  not  determined  by  the  presence  or  absence 
of  a  copy  of  the  record  from  the  trial  court — ^the  transcript 
on  appeal.  It  acquires  that  jurisdiction  immediately  upon 
the  filing  of  the  notice  of  appeal  in  the  lower  court ;  acquires 
it  for  all  purposes,  and  it  is  not  devested  of  its  jurisdiction, 
nor  is  such  jurisdiction  suspended,  either  on  account  of  the 
failure  to  file  a  transcript  on  appeal  or  the  loss  or  destruc- 
tion of  it  after  it  is  filed.  It  is  true  the  statute  provides  for 
a  certification  to  this  court  of  the  record  made  in  the  trial 
court  and  upon  which  the  appeal  to  this  court  is  to  be  heard, 
but  that  has  nothing  to  do  with  conferring  jurisdiction  upon 
this  court  over  the  appeal.  That  is  acquired  as  soon  as  the 
notice  of  appeal  is  filed,  and  this  court  may  exercise  such  ap- 
pellate jurisdiction  long  before  any  transcript  is  filed,  and 
Independent  of  it.    It  may  dismiss  the  appeal,  stay  execu- 
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tion  in  the  court  below,  or  stay  further  proceedings  therein, 
And  make  all  necessary  orders,  in  aid  of  the  appeal  The 
transcript  on  appeal  is  but  the  statutory  method  of  bringing 
to  the  attention  of  the  court  the  particular  proceedings  and 
matters  which  took  place  in  the  trial  court  and  which  this 
court  is  asked  to  review,  and  this  is  the  sole  purpose  and 
function  of  the  transcript.  As  supplemental  to  the  statute 
requiring  such  certification  '^^  of  the  original  record  of  the 
trial  court  to  this  court,  our  rules  require  that  a  certain  num- 
ber of  copies,  in  addition  to  the  original,  shall  be  filed  with 
the  clerk  of  this  court.  These  are  vouched  for  by  the  appel- 
lant in  each  case  as  true  copies,  and,  in  this  particular  case, 
were  in  the  possession  of  the  court  when  its  decision  was  made. 
We  simply  mention  this  as  indicating  that,  while  the  orig- 
inal transcript  in  this  case  was  destroyed,  still  duplicate  copies, 
which  had  been  filed  with  the  original,  were  in  the  posses- 
sion of  the  court  when  the  case  was  under  consideration  and 
decided.  Independent  of  this,  however,  we  do  not  see  how 
the  fact  of  the  destruction  of  the  original  transcript  in  any 
manner  affected  the  jurisdiction  of  the  court  to  dispose  of 
the  appeal.  Our  jurisdiction  was  not  acquired  by  the  filing 
of  the  transcript,  and  was  not  suspended  by  its  destruction. 
That  transcript  was  on  file  when  the  cause  was  argued  and 
submitted  for  decision.  As  the  only  scope  and  purpose  of 
the  transcript  is  to  present  to  the  court  the  points  involved 
in  the  appeal,  it  had  served  its  purpose  with  the  submission 
of  the  cause.  In  th^  subsequent  preparation  of  its  opinion 
the  court  oould  rely  upon  its  memory  of  the  points  involved 
as  presented  in  the  original  transcript,  or  refer  to  any  copy 
of  such  transcript  on  file  under  the  rules.  As  the  filing  of 
the  transcript  was  not  necessary  to  confer  jurisdiction  upon 
this  court,  neither  was  its  continued  existence  necessary  in 
order  to  authorize  this  court  to  render  its  decision  on  sub- 
mission of  the  cause. 
The  motion  is  denied. 

Shaw,  J.,  Henshaw,  J.,  Beatty,  C.  J.,  Sloss,  J.,  and  Angel- 
lotti,  J.,  concurred. 

Rehearing  denied. 


The  J%kdgment9  and  Proceedings  of  Probate  Courts  an  vsuallf  ae- 
corded  the  same  favorable  presumptions  and  immunity  from  collateral 
attack  as  are  those  of  courts  of  general  jurisdiction:  Bobbins  v.  Boul- 
ware,  190  Mo.  83,  109  Am.  St.  Bep.  746;  Stocky  ▼.  Watkioi^  118  Ga. 
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268,  81  Am.  St.  Rep.  47;  J.  B.  Watkins  Land  etc.  Co.  ▼.  Mullen,  62 
Kan.  1,  84  Am.  St.  Rep.  372. 

A  Judgment  of  a  Court  Admitting  a  WiU  to  Frobate  is  conclusive  of 
its  validity,  unless  appealed  from,  and  ordinarilj  cannot  be  questione'l 
in  any  other  eourt,  either  incidentallj  or  in  a  direct  proceeding,  for 
the  purpose  of  impeaching  it:  State  ▼.  McGlynn,  20  Cal.  233,  81  Am. 
Dec.  118;  State  v.  District  Court,  34  Mont.  96,  115  Am.  St.  Rep.  510; 
Cohen  v.  Herbert,  205  Mo.  537,  120  Am.  St.  Rep.  772;  Tracy  v.  Muir, 
151  Cal.  365,  post,  p.  117. 

Belief  in  Equity  from  the  Vecreea  of  Probate  Courts  is  the  subject 
of  a  note  to  Froerich  v.  Lane,  106  Am.  St.  Rep.  639;  and  the  case  of 
Tracy  v.  Muir,  151  CaL  365^  post^  p.  117^  and  cases  cited  in  the  crosB- 
referenee  note  thereto. 


TRACT  ▼.  MUIR. 

[151  Cal.  363,  90  Pac.  832.] 

PSOBATE  OF  FORGED  WILL,  Belief  in  Equity  Against  liy 
One  not  a  Party. — ^An  heir  at  law  who  does  not  appear  in  opposition 
to  the  pfobate  of  a  will  alleged  by  her  to  have  been  forged  cannot  be 
injured  by  any  fraud  practiced  at  the  trial,  and  therefore  cannot  ob- 
tain relief  in  equity,  where,  under  the  statute,  notwithstanding  the 
admission  of  the  will  to  probate,  she  had  for  one  year  thereafter  the 
right  to  contest  the  will  on  the  same  ground  as  before  such  admis- 
sion,    (p.  120.) 

PBOBATE  OF  WILIi,  Notice  of  Want  of,  When  does  not  Ap- 
pear^— ^In  a  suit  in  equity  to  have  the  beneficiaries  under  a  will  de- 
clared trustees  of  the  heirs  on  the  ground  that  the  will  was  a  forgery, 
averments  that  the  complainant  lived  in  Honolulu  at  the  death 
of  the  testator  and  up  to'-the  time  of  the  admission  of  the  will 
to  probate  and  for  a  long  time  thereafter,  and  that  prior  to  May  1, 
1900  (^pvhich  was  nearly  three  years  after  such  admission),  she  did 
not  know  of  the  forgery  of  the  will  nor  of  the  acts  of  fraud  and 
conspiracy  on  which  she  relies,  do  not  negative  knowledge  of  the 
admission  of  the  will  to  probate  within  a  year  after  it  has  occurred, 
daring  which  time  she  was  entitled  to  contest  notwithstanding 
such  probate,     (p.  122.) 

PBOBATE  OF  WILLS,  Oonclnslveness  of. — The  determination 
of  the  genuineness  of  an  instrument  purporting  to  be  a  will  is  solely 
and  exclusively  for  the  court  to  which  the  proof  of  the  will  is  con- 
fided, and  its  decision  thereof  is  final  and  conclusive,  and  in  the 
absence  of  state  law,  statutory  or  customary,  providing  otherwise, 
not  subject  to  be  questioned  in  any  other  court,  or  to  be  vacated 
or  set  aside  by  a  court  of  chancery  on  any  ground,     (p.  122.) 

BETiTEF  IN  EQUITY  Against  the  Probate  of  a  Will  cannot  be 
obtained  on  the  ground  of  fraud  where  the  party  seeking  such  relief 
might,  notwithstanding  the  probate,  have  appeared  within  a  year 
thereafter  and  contested  the  will  on  the  same  grounds  and  evidence 
as  before  its  admission  to  probate,  and  he  was  not  prevented  from 
doing  so  by  the  beneficiaries  of  the  will,  though  he  alleged  that  he 
did  not  know  that  the  will  was  forged  until  after  the  year  expired. 
(p.  125.) 
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PROBATE  OF  A  WILL,  What  18  Extrinsic  Fraud — ^Perjured 
TeBtlmony. — The  charge  that  the  admission  of  a  will  to  probate  was 
due  to  conspiracy  of  the  beneficiaries  and  to  perjured  testimony  se- 
cured by  them  and  received  on  the  trial  of  the  opposition  to  such 
probate  does  not  establish  a  ease  of  extrinsic  fraud,     (p.  125.) 

PROBATE  OF  A  WILL — Statutes  Respecting,  When  not  Con- 
stitutional as  to  Nonresidents. — A  statute  fixing  the  time  for  giving 
notice  of  application  for  the  probate  of  a  will  will  not  be  declared 
unconstitutional  in  its  operation  against  a  nonresident  on  the  ground 
that  by  existing  means  of  communication  between  the  place  of  his 
residence  and  the  place  where  the  notice  is  given  and  the  application 
is  to  be  heard,  he  could  not  have  seen  the  published  notice  in  time 
to  enable  him  to  appear  and  oppose  the  probate  on  the  day  set 
for  the  hearing,  when  by  the  statute  he  is  further  given  one  year 
from  the  probate  within  which  to  contest  the  will.     (p.  126.) 

CONSTITUTIONAL  IiAW— What  Is  not  Forbidden  Discrimin- 
ation Against  Nonresidents. — The  fact  that  the  statute  relating  to  the 
probate  of  wills  requires,  in  addition  to  the  constructive  service  pro- 
vided for,  personal  notice  of  the  application  for  the  probate  of  a  will 
to  be  mailed  to  or  personally  served  on  the  heirs  of  testator  resident 
in  the  state,  but  makes  no  provision  for  such  personal  service  on  non- 
resident heirs,  does  not  show  a  forbidden  discrimination  against 
such  nonresidents  violative  of  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States,    (pp.  126,  127.) 

William  T.  Baggett  and  George  W.  Monteith,  for  the  ap- 
pellant. 

Campbell,  Metson  &  Campbell  and  Thomas  H.  Breeze,  for 
the  respondents. 

'®®  The  COURT.  This  is  an  appeal  from  a  judgment  in 
favor  of  defendants,  given  upon  sustaining  a  demurrer  to 
plaintiff's  amended  complaint.  The  action  was  one  in  equity 
to  obtain  a  decree  adjudging  defendants,  Elizabeth  Muir  and 
Isabella  Curtis,  to  hold  certain  property  distributed  to  them 
by  decrees  of  partial  distribution  in  the  matter  of  the  estate 
of  one  Jacob  Z.  Davis,  deceased,  as  trustees  for  plaintiff,  a 
daughter  of  a  deceased  brother  of  said  Davis  and  one  of  his 
heirs  at  law,  and  the  other  heirs  at  law.  The  distribution  to 
defendants  was  in  accord  with  the  terms  of  a  document  pur- 
porting to  be  the  holographic  will  of  said  deceased,  which  was 
filed  for  probate  in  the  superior  court  of  the  city  and  county 
of  San  Francisco  upon  November  16,  1896,  and  which,  after 
contest  instituted  and  maintained  by  certain  heirs  not  includ- 
ing plaintiff,  was,  upon  August  15,  1897,  admitted  to  probate 
as  the  last  will  of  deceased.  Within  the  year  after  probate 
allowed  for  contest,  a  contest  was  instituted  by  heirs  other 
than  plaintiff,  which  was  on  stipulation  of  the  parties  thereto 
dismissed,  and  the  probate  of  the  will  was  never  revoked. 
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The  main  basis  of  plaintiff's  claim,  that  defendants  should 
be  held  to  be  trustees  as  to  the  property  so  distributed  to 
them,  is  that  the  will  so  admitted  to  probate  was  in  fact  a 
forgery,  made  by  defendants  and  divers  other  persons  pur- 
suant to  a  conspiracy  to  obtain  for  defendants,  by  means  of 
a  foiled  will,  the  property  of  Davis,  and  that  such  persons, 
in  the  carrying  into  effect  of  such  conspiracy,  offered  such 
forged  will  for  probate,  and  procured  the  probate  thereof  by 
means  of  false  and  perjured  testimony,  the  fraudulent  con- 
cealment ^^  from  the  court  of  genuine  writings  of  the  de- 
ceased which  would  have  shown  the  forgery,  and  the  fraudu- 
lent procurement  by  the  conspirators  of  three  of  their  secret 
agents  and  co-conspirators  upon  the  jury  which  tried  the  con- 
test before  probate  and  rendered  the  verdict  sustaining  the 
will.  Plaintiff  was  not  a  party  to  such  contest,  and  never 
appeared  in  the  probate  proceeding  until  August  18,  1900, 
when  she  filed  her  petition  contesting  the  validity  of  said  will 
and  asking  that  the  probate  thereof  lie  revoked  upon  the  same 
ground  now  urged  in  behalf  of  the  pending  proceeding.  A 
demurrer  to  her  petition  was  sustained  and  relief  denied  by 
the  probate  court,  and  upon  appeal  to  this  court  the  ruling 
of  the  lower  court  was  affirmed,  it  being  held  that  notwith- 
standing the  residence  of  plaintiff  outside  of  the  country,  her 
failure  to  contest  within  a  year  after  the  decree  of  probate 
was  made  barred  her  from  the  relief  sought  in  the  probate 
proceeding:  Estate  of  Davis,  136  Cal.  590,  69  Pac.  412.  At 
the  time  of  the  death  of  Davis,  the  offering  of  the  will  for 
probate  and  the  probate  thereof,  **and  for  a  long  time  there- 
after," plaintiff  was  an  actual  resident  and  inhabitant  of  the 
city  of  Honolulu,  in  the  then  republic  of  Hawaii.  She  did 
not  learn  of  the  conspiracy  or  discover  any  of  the  frauds  un- 
til May  1,  1900.  She  subsequently  filed  a  petition  to  revoke 
the  probate  heretofore  mentioned.  The  defendants  were  not 
heirs  at  law  of  Davis,  being  merely  nieces  of  his  deceased  wife. 
The  notices  given  of  the  original  application  for  probate  were 
given  in  full  accord  with  the  statutes  of  this  state  relative  to 
such  notices,  but  plaintiff  also  alleges  that  these  statutes,  as 
to  nonresidents  of  the  state,  are  unconstitutional  and  void, 
in  that  they  are  repugnant  to  the  constitutional  guaranty  of 
due  process  of  law,  and  deny  persons  subject  to  the  jurisdic- 
tion of  the  state  the  equal  protection  of  its  laws. 

This  is  substantially,  so  far  as  is  material,  the  case  made 
by  the  amended  complaint.    Fraud  in  obtaining  the  decrees 
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of  partial  distribution  is  also  alleged,  but  we  do  not  regard 
these  allegations  important  if  the  probate  of  the  will  cannot 
be  successfully  attacked  in  some  way.  As  already  stated,  such 
decrees  of  distribution  were  in  strict  accord  with  the  terms  of 
the  will,  and  necessarily  followed  the  decree  admitting  the 
will  to  probate.  Unless  plaintiff  can  succeed  in  charging 
defendants  as  trustees  because  of  the  fraudulent  procurement 
*•*  of  probate  of  a  forged  will,  it  is  clear  that  she  must  fail, 
for  she  can  have  no  independent  right  to  complain  of  a  dis- 
tribution in  full  accord  with  the  terms  of  a  will,  the  probate 
of  which  has  not  been  revoked,  and  which  is  unassailable  either 
by  proceedings  to  revoke  the  probate  or  in  an  equitable  action 
to  have  the  distributees  thereunder  decreed  to  be  trustees  for 
her:  See  In  re  Davis'  Estate,  151  Cal.  318,  ante,  p.  105,  86 
Pac.  183. 

Passing  for  the  moment  the  question  as  to  the  validity  of 
our  statute  relative  to  the  notice  to  be  given  cjf  an  applica- 
tion for  probate  of  a  will,  and  assuming  that  the  probate  court 
had  jurisdiction  of  the  proceedings  as  against  this  plaintiff, 
the  question  presented  is  whether  an  action  in  equity  can  be 
maintained  for  the  purpose  of  having  the  beneficiaries  under 
a  forged  will,  the  probate  of  which  has  been  obtained  by  such 
frauds  as  are  alleged  in  the  amended  complaint,  declared 
trustees  for  those  who  would  but  for  such  will  have  succeeded 
to  the  estate. 

It  is  to  be  stated  at  the  outset  that,  in  view  of  the  provisions 
of  our  statutes  relative  to  probate  of  wills,  it  is  manifest  that 
plaintiff  could  not  have  been  injured  by  the  frauds  alleged  to 
have  been  perpetrated  on  the  trial  of  the  contest  before  pro- 
bate for  the  purpose  of  securing  a  verdict  sustaining  the  will, 
and  is  in  no  position  to  complain  thereof.  This  includes,  of 
course,  the  alleged  fraudulent  introduction  of  certain  agents 
of  the  conspirators  upon  the  jury  which  tried  that  contest. 
Plaintiff  was  not  a  party  to  that  contest,  and  was  in  no  de- 
gree estopped  or  concluded  by  the  result  thereof:  Estate  of 
Cunningham,  54  Cal.  556.  The  only  effect  as  to  her  of  the 
decree  entered  upon  that  contest  was  to  fix  the  limit  of  time 
within  which  she  might  herself  contest  the  will.  Under  the 
express  terms  of  the  statute,  she  could  at  any  time  within  one 
year  after  the  probate  have  contested  the  will  upon  any  of 
the  grounds  that  could  have  been  urged  against  it  before  pro- 
bate, and  upon  such  contest  no  different  measure  of  evidence 
or  manner  of  procedure  from  that  required  before  probate 
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was  essential  to  a  saccessfnl  attack :  See  Estate  of  Latour,  140 
Cal.  414,  73  Pac.  1070,  74  Pac.  441.  If,  on  such  a  contest 
after  probate,  the  genuineness  of  the  will  is  not  sufficiently 
proved,  the  probate  must  be  annulled  and  revoked :  Code  Civ. 
Proc.,  sees.  1327,  1329,  1330. 

'^^  It  must  also  be  borne  in  mind  that,  under  the  allega- 
tions of  the  amended  complaint,  neither  of  the  defendants 
nor  any  of  their  alleged  co-conspirators  sustained  any  fidu- 
ciary relation  to  the  plaintiff,  or  the  other  heirs  at  law.  They 
were  absolute  strangers,  asserting  as  against  the  world  the 
genuineness  of  an  instniment  which  would  give  the  benefi- 
ciaries under  the  will  the  property  of  the  deceased  as  against 
the  heirs,  and  they  occupied  no  position  of  trust  or  confidence 
which  imposed  upon  them  any  special  duty  as  to  plaintiff. 

It  is  further  to  be  observed  that  the  amended  complaint  is 
destitute  of  allegation  of  any  act  on  the  part  of  any  of  the 
alleged  conspirators,  the  effect  of  which  could  have  been  to 
prevent  the  plaintiff  from  appearing  in  the  probate  court  at 
any  time  within  one  year  after  the  probate,  and  contesting 
the  will  upon  all  or  any  of  the  grounds  specified  in  the  stat- 
ute, including  the  very  ground  upon  which  she  here  bases 
her  claim — ^viz.,  that  the  will  had  never  been  executed  by  the 
deceased,  but  was  a  forgery. 

It  is  also  to  be  noted  that  there  is  no  allegation  that  plain- 
tiff had  not  learned,  prior  to  the  offer  of  the  alleged  will  for 
probate,  of  the  death  of  deceased,  or  that  she  did  not  then 
know  that  he  was,  at  the  time  of  his  death,  a  resident  of  the 
city  and  county  of  San  Francisco,  and  it  was  not  alleged  that 
she  did  not  have  actual  knowledge  of  the  admission  of  the  will 
to  probate  in  ample  time  to  have  enabled  her  to  contest  it 
within  the  year  after  probate.  Her  complaint  appears  to 
have  been  carefully  drawn  with  a  view  to  excluding  anything 
like  an  allegation  of  want  of  actual  knowledge  within  such 
year  of  such  proceedings  in  the  matter  of  said  estate  as  were 
matters  of  public  record,  except  in  regard  to  the  petition  for 
revocation  filed  within  the  year  by  Anna  Wilson  and  others, 
which  it  is  alleged  she  did  not  know  of  until  Aug\ist  14,  1900. 
Her  general  allegations  in  regard  to  want  of  knowledge  are, 
that  at  the  time  of  the  death  of  deceased  and  up  to  the  time 
of  the  admissions  of  the  alleged  will  to  probate,  August  17, 
1897,  "and  for  a  long  time  thereafter,"  she  was  actually  liv- 
ing in  Honolulu,  and  that  prior  to  May  1,  1900,  **she  did 
not  know  of  the  conspiracy  hereinbefore  mentioned,  nor  of 
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any  fact  or  circumstance  connected  therewith,  nor  did  she 
know  of  the  forgery  of  said  will,  nor  that  the  same  was  not 
genuine,  nor  did  she  have  any  knowledge  whatever  prior  to 
•''^  that  date  of  any  fraud,  conspiracy,  deception  or  conceal- 
ment specified  and  referred  to  in  paragraph  V  of  this  com- 
plaint." There  is  in  this  no  allegation  of  want  of  actual 
knowledge  within  the  year  after  probate  of  such  court  pro- 
ceedings in  the  matter  of  the  estate  as  were  evidenced  by 
the  records  of  the  court,  the  allegations  being  confined  to 
actual  knowledge  as  to  the  conspiracy,  and  the  forgery  and 
the  falsity  of  the  alleged  will,  and  the  fraud,  deception  and 
concealment  practiced  in  obtaining  its  admission  to  probate. 
In  the  absence  of  positive  averment  to  the  contrary,  it  must 
be  presumed  that  plaintiff  had  actual  knowledge  of  the  order 
admitting  the  will  to  probate  made  nearly  a  year  after  its 
offer  for  probate,  either  at  the  time  it  was  made,  or  very 
shortly  thereafter  and  within  time  for  contest:  See  Hecht  v. 
Slaney,  72  Cal.  363,  14  Pac.  88;  Tynan  v.  Kerns,  119  Cal. 
447,  51  Pac.  693. 

Whatever  might  be  the  effect  of  the  presence  of  some  such 
feature  in  the  case,  we  are  satisfied  that,  under  the  circum- 
stances above  stated,  the  unrevoked  probate  decree  must  now 
be  accepted  as  conclusive  upon  the  question  of  the  genuineness 
of  the  will.  If  plaintiff  cannot  be  allowed  in  this  action  to 
show  that  the  will  was  not  the  genuine  will  of  deceased,  it  is 
needless  to  say  that  no  cause  of  action  cognizable  by  a  court 
of  equity  is  stated  by  her  amended  complaint. 

It  appears  to  be  firmly  settled  by  the  overwhelming  weight 
of  authority  that,  under  such  a  system  as  exists  in  this  state 
for  the  admission  of  wills  to  probate,  the  determination  of  the 
question  of  the  genuineness  of  an  instrument  purporting  to  be 
a  will  is  solely  and  exclusively  for  the  court  to  which  the  proof 
of  wills  is  confided,  and  that  its  decision  therein  is  final  and 
conclusive,  and  in  the  absence  of  '*  state  law,  statutory  or  cus- 
tomary," providing  otherwise  (O'Callaghan  v.  O'Brien,  199 
U.  S.  89,  25  Sup.  Ct.  Rep.  727,  50  L.  ed.  101),  not  subject,  ex- 
cept on  an  appeal  to  a  higher  court,  to  be  questioned  in  any 
other  court,  or  to  be  set  aside  or  vacated  by  the  court  of  chan- 
cery on  any  ground:  State  v.  McGlynn,  20  Cal.  233,  81  Am. 
Dec.  118 ;  Broderick  WiU  Case,  21  Wall.  503,  22  L.  ed.  599, 
and  authorities  there  cited ;  Langdon  v.  Blackburn,  109  Cal. 
19,  41  Pac.  814.  Under  this  rule,  as  long  as  the  probate  stands 
the  will  must  be  recognized  and  admitted  in  all  courts  to  be 
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valid,  the  unrevoked  decree  of  probate  standing  as  absolute 
and  conclusive  proof  of  its  genuineness.  This  rule  is  stated 
to  be  an  exception  '^^  to  the  general  doctrine  that  a  court  of 
equity  may  set  aside  judgments  obtained  by  fraud  or  mistake, 
and  it  has  been  suggested  by  some  of  the  courts  and  writers 
that  no  satisfactory  ground  can  be  discovered  for  such  an  ex- 
ception. However  this  may  be,  it  is  a  rule  that  is  firmly  es- 
tablished by  the  authorities,  and  one  that  has  been  declared 
and  applied  by  this  court.  In  the  leading  case  of  State  v. 
McGlynn,  20  Cal.  233,  81  Am.  Dec.  118,  the  matter  was  ex- 
haustively discussed  and  the  authorities  reviewed.  It  is  un- 
necessary to  here  restate  the  reasoning  of  the  court  in  that 
case,  or  to  attempt  to  add  thereto.  In  the  Broderick  Will 
Case,  21  Wall.  503,  22  L.  ed.  509,  upon  a  full  discussion  of 
the  question,  it  was  held  by  the  United  States  supreme  court, 
as  stated  by  this  court  in  Langdon  v.  Blackburn,  109  CaL 
19,  41  Pac.  814,  that  **a  court  of  equity  has  no  jurisdiction 
to  avoid  a  will  or  to  set  aside  the  probate  thereof  on  the 
ground  of  fraud,  mistake  or  forgery,  this  being  within  the 
exclusive  jurisdiction  of  the  courts  of  probate ;  and  also  that 
a  court  ef  equity  will  not  give  relief  by  charging  the  exe<rutor 
of  a  will  or  a  legatee  with  a  trust  in  favor  of  a  third  person, 
alleged  to  be  defrauded  by  the  forged  or  fraudulent  will, 
-where  the  court  of  probate  could  afford  relief  by  refusing 
probate  of  the  will  in  whole  or  in  part."  This  rule  we  take 
to  be  absolute,  at  least  in  every  case  where  there  has  been  no 
breach  of  duty  arising  from  a  fiduciary  relation  on  the  part 
of  those  securing  the  probate  of  the  will,  no  such  extraneous 
fraud  as  operates  to  prevent  the  heir  from  appearing  in  the 
probate  court  and  there  contesting  the  will  and  exhibiting 
fully  his  case  against  the  same,  and  no  lack  of  actual  knowl- 
edge of  the  pendency  of  the  probate  proceeding  operating 
to  deprive  the  heir  of  an  opportunity  to  so  appear  in  the 
probate  court  and  make  his  contest.  The  case  of  such  lack 
of  actual  knowledge  is  stated  as  a  possible  exception,  in  view 
of  the  doctrine  declared  in  Dunlap  v.  Steere,  92  Cal.  344,  27 
Am.  St.  Rep.  143,  28  Pac.  563,  16  L.  R.  A.  361,  and  in  Par- 
sons V.  Weis,  144  Cal.  410,  77  Pac.  1007,  to  the  effect  that 
when  a  judgment  has  been  obtained  upon  a  false  and  fraudu- 
lent claim  upon  constructive  service  of  summons,  and  the 
party  against  whom  it  is  obtained  had  no  actual  notice  of 
the  pendency  of  the  action  in  time  to  appear  therein  and  set 
up  his  defense,  a  court  of  equity  will  rdieve  such  party  from 
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the  judgment,  and  because  it  has  been  suggested  ^^^  here 
that  this  doctrine  may  be  applicable  in  the  matter  of  a  de- 
cree admitting  a  will  to  probate.  In  some  or  perhaps  all  of 
the  cases  just  suggested,  equity  might  grant  some  appropri- 
ate relief  as  between  the  parties,  if  the  complaining  party  has 
not  been  guilty  of  laches,  but  as  to  this  we  do  not  decide. 
This  is  not  such  a  case. 

A  proceeding  for  the  probate  of  a  will  is  a  proceeding  in 
rem. 

By  the  offer  of  the  will  for  probate,  the  proponents  tender 
to  the  world  the  issue  as  to  its  genuineness.  Any  person 
interested  may  appear  and  contest  the  instrument  so  offered 
upon  various  grounds,  including  all  grounds  substantially 
affecting  its  validity  or  the  question  of  its  due  execution. 
Failing  to  appear  and  contest  before  probate,  the  right  exists 
for  a  full  year  after  probate.  One  who  must  be  held  to  have 
had  actual  notice  of  the  proceedings  in  time  to  make  his  con- 
test, and  who  fails  to  take  advantage  of  the  opportunity 
afforded  of  opposing  the  will  by  appearing  and  contesting^ 
within  the  time  allowed  by  law,  must,  at  least  unless  he  can 
be  held  to  have  been  prevented  from  so  appearing  and  con- 
testing by  some  fraud  of  those  procuring  the  probate,  be  held 
concluded  by  the  decree  as  to  any  matter  concerning  which 
he  could  have  obtained  relief  by  a  contest.  It  can  be  no 
excuse  for  his  failure  to  appear  and  contest  that  he  did  not 
know  that  the  alleged  will  was  not  genuine.  That  it  was 
genuine  was  one  of  the  very  issues  tendered  him  by  his  ad- 
versary, which  he  was  called  upon  to  meet  within  the  time 
allowed  by  law,  or  forever  thereafter  admit. 

The  three  California  cases  relied  on  by  plaintiff,  Sohler  v. 
Sohler,  135  Cal.  323,  87  Am.  St.  Rep.  98,  67  Pac.  282,  Al- 
drich  V.  Barton,  138  Cal.  220,  94  Am.  St.  Rep.  43,  71  Pac. 
169,  and  Silva  v.  Santos,  138  Cal.  536,  71  Pac.  703,  are  not 
in  point  here.  None  of  them  involved  any  question  as  to 
the  effect  of  a  decree  admitting  a  will  to  probate.  In  addi- 
tion to  this,  there  was  present  in  the  first  two  cases  fraud 
operating  to  prevent  the  injured  party  from  presenting  hii 
case  in  the  original  proceeding,  while  in  all  of  the  cases  the 
persons  whose  misconduct  was  held  sufiScient  to  impose  an 
involuntary  trust  upon  the  beneficiaries  of  their  acts  sus- 
tained a  fiduciary  relation  to  the  persons  defrauded.  This 
is  disputed  by  counsel  for  plaintiff  as  to  the  case  of  Sohler 
V.  »^»  Sohler,  135  Cal.  323,  87  Am.  St.  Rep.  98,  67  Pac.  282, 
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bnt  an  examination  of  the  opinion  will  show  that  the  state- 
ment in  the  opinion  of  the  learned  judge  of  the  trial  court 
to  that  effect  is  correct  The  statement  of  Mr.  Pomeroy  in 
his  Equity  Jurisprudence  (section  919),  that  where  ''a  pro- 
bate is  obtained  by  fraud,  equity  may  declare  the  executor 
or  other  person  deriving  title  under  it,  a  trustee  for  the  party 
defraud^"  must  be  taken  as  referring  only  to  such  cases 
as  those  we  have  already  referred  to  as  possible  exceptions  to 
the  rule.  Such  was  the  case  of  Bamsley  v.  Powell,  1  Ves. 
Sr.  284,  cited  by  him,  where  a  deed  of  consent  to  the  pro- 
bate had  been  fraudulently  procured.  It  cannot  be  held  to 
include  such  frauds  as  could  have  been  relieved  against  by 
the  probate  court  by  refusing  the  probate  of  the  will,  where 
the  injured  party  had  actual  notice  of  the  probate  proceed- 
ing in  time  to  make  his  contest,  and  was  not  prevented  from 
so  doing  by  some  fraud  of  the  other  party. 

The  allegations  as  to  conspiracy  add  nothing  to  the  legal 
effect  of  plaintiff's  complaint.  The  sum  and  substance  of 
that  complaint  is  that  she  has  been  deprived  of  property  to 
which  she  would  have  succeeded  as  heir,  by  means  of  a  false 
and  forged  will,  established  in  the  court  having  the  jurisdic- 
tion to  determine  as  to  its  validity  by  perjured  testimony. 
Whether  or  not  the  forgery  and  perjury  were  the  result  of  a 
conspiracy  appears  to  be  entirely  immaterial  in  determining 
her  rights  to  pursue  the  property  in  the  hands  of  the  bene- 
ficiaries. We  are  unable  to  see,  as  suggested  by  counsel  for 
plaintiff,  that  such  a  conspiracy  could  operate  to  change  what 
would  otherwise  be  intrinsic  fraud  into  extrinsic  fraud:  See 
Pico  V.  Cohn,  91  Cal.  129,  25  Am.  St  Eep.  159,  25  Pac.  970, 
27  Pac.  537,  13  L.  R.  A.  336. 

The  alleged  validity  of  our  statute  relative  to  the  notice 
to  be  given  of  an  application  for  probate  of  a  will  (Code  Civ. 
Proc.,  sees.  1303, 1304)  as  to  nonresidents  who  have  no  actual 
notice,  is  principally  based  upon  the  claim  that  the  notice 
thereby  provided  for  is  wholly  inadequate  to  enable  one  situ- 
ated as  was  this  plaintiff,  in  any  contingency,  to  receive  the 
notice  in  time  to  appear  and  contest  the  probate  of  the  will 
on  the  original  hearing.  The  notice  provided  by  section  1303 
of  the  Code  of  Civil  Procedure  is  one  of  at  least  tai  days, 
the  same  to  be  given  by  publication.  Plaintiff  was  at  that  time 
a  resident  of  Honolulu,  in  the  then  republic  of  Hawaii,  and 
•^*  could  not  have  received  the  notice  in  time  to  permit  her 
to  BO  appear.     The  effect  of  a  provision  making  such  notice 
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sufficient  is,  it  is  urged,  to  deprive  one  situated  as  was  this 
plaintiff  of  her  property  without  due  process  of  law.  This 
particular  contention  has  been  before  made  in  this  court  by 
this  appellant,  and  overruled.  It  was  held  in  Estate  of  Davis, 
136  Cal.  590,  69  Pac.  412,  that  inasmuch  as  the  rights  of  the 
nonresident  heir  are  in  no  way  concluded  by  the  decree,  he 
having  an  entire  year  thereafter  in  which  to  attack  the  will 
on  the  same  grounds  and  for  the  same  reasons  that  he  could 
attack  it  before  probate,  the  measure  of  evidence  demanded 
of  him  for  a  successful  attack  being  no  different  in  the  two 
cases,  due  process  of  law  is  in  no  degree  denied  to  the  non- 
resident heir  by  the  provision  as  to  notice  of  the  original 
hearing.  This  ruling  was  affirmed  in  Re  Davis'  Estate, 
151  Cal.  318,  ante,  p.  105,  86  Pac.  183,  the  court  saying: 
**  Whether  or  not  this  be  a  proper  case  for  applying  the  doc- 
trine of  res  adjudicata  or  that  of  the  law  of  the  case,  we  are 
satisfied  with  the  conclusion  reached  and  adhere  to  it."  In 
O'Callaghan  v.  O'Brien,  199  U.  S.  89,  25  Sup.  Ct.  Rep.  727, 
50  L.  ed.  101,  the  United  States  supreme  court  has  decided  a 
practically  similar  question  in  the  •same  way.  That  case 
arose  under  the  laws  of  Washington,  the  claim  being  made 
that  the  failure  to  give  notice  of  an  application  for  the  pro- 
bate of  a  nuncupative  will,  as  required  by  the  statute,  made 
the  admission  to  probate  of  such  will  a  violation  of  the  due- 
process  clause  of  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States.  The  laws  of  Washington  as  to  a 
contest  within  one  year  after  probate  were  substantially  simi- 
lar to  ours.  It  was  held  that,  conceding  for  the  purposes  of 
argument  that  absence  of  notice  might  afford  substantial 
ground  to  contend  that  rights  protected  by  the  constitution 
of  the  United  States  had  been  violated,  if  by  its  omission  the 
parties  were  deprived  of  or  lost  their  right  to  deny  the  will 
or  question  its  probate,  the  full  right  given  by  the  statute 
was  a  complete  answer  to  the  claim  made  under  the  federal 
constitution. 

The  further  contention  that  section  1304  of  the  Code  of 
Civil  Procedure,  requiring,  in  addition  to  the  constructive 
notice  provided  for,  personal  notice  to  be  mailed  to  or  per- 
sonally served  on  heirs  of  the  testator  residing  in  the  state, 
but  making  no  provision  for  such  personal  notice  to  nonresi- 
dent ®^*  heirs,  is  violative  of  the  fourteenth  amendment  of 
the  federal  constitution,  as  discriminating  against  nonresi- 
dents, we  think  to  be  entirely  without  merit.    The  very  fact 
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that  one  is  a  nonresident  of  the  state  is,  from  the  necessities 
of  the  case,  a  sufficient  reason  for  a  difference  in  the  manner 
of  notice,  and  has  always  been  recognized  as  such.  If  the 
manner  of  notice  provided  for  an  absent  party  is  reasonable 
and  adequate  for  that  purpose,  he  cannot  complain  thereof 
on  the  mere  ground  that  it  is  different  from  the  notice  pro- 
vided for  residents.  He  has  not  been  deprived  of  due  process 
of  law :  See,  also,  Estate  of  Davis,  136  Cal.  590,  69  Pac.  412". 
The  other  federal  questions  suggested  are  disposed  of  by  what 
has  already  been  said  upon  the  merits  of  the  case. 

For  the  reasons  given  above,  the  amended  complaint  failed 
to  state  a  cause  of  action. 

The  judgment  appealed  from  is  affirmed. 

Beatty,  C.  J.,  concurred  in  the  judgment 


On  the  Coneltisivenesa  of  Decrees  Admitting  WiUa  to  Prohate,  gee  Es- 
tate of  Davifl,  151  Cal.  318,  ante,  p.  105,  and  eases  cited  in  the  cross- 
reference  note  thereto. 

On  Belief  in  Equity  from  the  Decrees  of  Probate  Courts,  see  the  note 
to  Froerich  ▼.  Lane,  106  Am.  St.  Bep.  639.  It  has  recently  been 
held  that  equity  has  jurisdiction  to  set  aside  the  orders  of  a  probate 
court  procured  through  the  fraudulent  suppression  of  the  decedent's 
wiU:  Ewing  v.  Lamphere,  147  Mich.  659,  118  Am.  St.  Eep.  663.  For 
other  recent  authorities  recognizing  the  jurisdiction  of  equity  to 
grant  relief  from  probate  orders  procured  hj  fraud,  see  Nelson  ▼. 
Cowling,  77  Ark.  351,  113  Am.  St.  Bep.  155;  Willis  v.  Bice,  141 
Ala.  168,  109  Anu  St.  Bep.  26. 


MAELOW  y.  SOUTHERN  PACIFIC  COMPANY. 

[151  Cal.  383,  90  Pac.  928.] 

OABBIEBS  OF  PASSENQEBS,  Agents  of  are  not  Exclnsiye 
Judges  of  Identification. — Under  a  ticket  signed  hj  a  passenger  and 
specifying  that  the  purchaser  will  sign  her  name  and  otherwise 
identify  herself  as  such  passenger  when  called  upon  to  do  so  by  any 
conductor  or  agent  or  agents  of  the  carrier,  they  are  not  made  abso- 
lute arbiters.  The  utmost  they  can  require  is  reasonably  satisfactory 
evidence  of  identification,  and  the  carrier  may  therefore  be  held  an- 
swerable if  they  wrongfully  eject  a  passenger  from  a  train,     (p.  129.) 

DAMAGES,  When  not  Excessive  for  Ejecting  a  Passenger  from 
a  Train* — ^Five  hundred  dollars  is  not  an  excessive  sum  to  award  for 
the  wrongful  ejection  of  a  married  woman,  traveling  with  her  infant, 
from  a  train,  in  the  night-time,  at  a  station  far  from  home,  and 
without  baggage  or  money,     (p.  130.) 

J.  W.  McKinley,  for  the  appellant. 

Byron  Waters  and  Winn  Wylie,  for  the  respondents. 
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»*  HBNSHAW,  J.  Plaintiffs  brought  their  action  to 
recover  damages  for  the  unlawful  ejectment  of  Mrs.  Marlow 
from  a  train  of  defendant  upon  which  she  was  a  passenger. 
The  cause  was  tried  before  the  oourt,  which  gave  judgment 
for  plaintiffs  in  the  sum  of  five  hundred  dollars,  from  which 
judgment  and  f nmi  the  order  denying  its  motion  for  a  new 
trial  defendant  appeals. 

Plaintiff  Edward  Marlow  had  purchased  for  his  wife  a 
ticket  entitling  her  to  travd  from  Maricopa  to  Los  Angeles 
and  return.  She  was  upon  her  return  trip  from  Los  Angeles 
to  Maricopa,  when  she  was  ordered  from  the  train  by  de- 
fendant's agent.  Her  ticket  contained  the  following  pro- 
vision: ''That  I,  the  original  purchaser,  wiU  sign  my  name 
and  otherwise  identify  myself  as  such  purchaser,  whenever 
called  upon  so  to  do  by  any  conductor  or  agent  of  the  line 
or  lines  over  which  the  ticket  reads."  This  agreement  was 
aigned  by  Mrs.  Marlow. 

Appellant's  first  point  is  that  there  is  no  evidence  showing 
that  plaintiff  identified  herself  by  signature  or  otherwise  in 
accordance  with  the  terms  of  the  ticket,  and  that  she  was 
therefore  not  entitled  to  passage  thereon.  The  facts  are  that 
Mrs.  Marlow  was  traveling  with  a  nursing  baby  about  a  year 
and  a  half  old,  and  that  her  trunk  had  been  checked  through 
to  her  destination.  The  train  agent  of  defaidant  had  asked 
for  her  signature  while  the  train  was  in  motion.  While  ad- 
mitting a  similarity,  he  expressed  himself  dissatisfied  with  a 
comparison  which  he  made  between  the  signature  written 
for  him  and  that  upon  the  face  of  the  ticket.  Mrs.  Marlow 
protested  that  the  ticket  was  honestly  hers,  and  asked  for  an 
opportunity  to  sign  when  the  train  was  not  in  motion.  She 
did  80  sign  repeatedly,  and  still  the  train  agent  was  unsatis- 
fied. He  asked  her  if  she  knew  anybody  on  the  train,  or  if 
there  were  any  identifying  marks  upon  her  clothing.  She 
knew  nobody  on  the  train  and  was  unable  to  show  the  re- 
quired identification  marks.  She  still  protested,  however, 
that  it  was  her  ticket,  declared  that  she  had  not  money  suffi- 
•cient  to  pay  her  fare,  but  announced  her  willingness  to  pledge 
n  ring,  and  begged  to  be  allowed  to  continue  her  journey 
to  Maricopa,  where  she  assured  the  agent  that  friends 
-***  would  identify  her.  The  ticket  was  signed  **Mrs.  Ed- 
ward Marlow"  and  the  identification  marks  upon  the  ticket 
described  the  owner  as  * 'female,  stout,  middle-aged,  light  eyes, 
dark  hair."    That  the  plaintiff  had  in  charge  a  nunsing  baby 
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was  at  least  some  evidence  that  she  was  a  married  woman, 
and  it  is  not  contended  that  in  person  she  did  not  meet  the 
description  above  given.  Nevertheless,  and  despite  her  pro- 
test, her  ticket  was  taken  by  the  train  agent  and  was  reported 
to  the  conductor,  and  it  became  the  conductor's  duty  to  cause 
her  to  leave  the  train,  which  unpleasant  duty  he  performed 
with  courtesy.  Mrs.  Marlow  was  thus  left  at  Colton  with 
the  care  of  a  nursing,  frightened,  crying  child,  without  her 
trunk,  and  without  money.  She  was  aided  in  telegraphing 
to  her  husband  and  in  obtaining  a  night's  lodging. 

These  facts  present  a  different  case  from  that  of  Southern 
By.  Co.  v.  Barlow,  104  Ga.  213,  69  Am.  St.  Rep.  166,  30 
3.  E.  732,  cited  by  appellant.  That  case  holds  merely  that 
under  a  contract  such  as  this,  a  validating  agent  who  was 
not  satisfied  with  the  signature  alone  was  justified  in  requir- 
ing other  evidence  of  identity,  and  that  the  mere  opinion 
of  a  hotel  clerk  as  to  the  genuineness  of  the  signature  was  no 
better  evidence  than  the  signature  itself.  Central  Georgia 
By.  Co.  V.  Cannon,  106  Ga.  828,  32  S.  E.  874,  a  case  also 
relied  upon  by  appellant,  was  one  where  the  plaintiff,  against 
the  advice  of  the  agent,  printed  his  name  on  the  ticket  in- 
stead of  writing  it  in  the  first  instance,  thereby  making  it 
impracticable  to  identify  himself  by  writing.  The  court 
very  properly  declared  that  it  was  incumbent  upon  such  pur- 
chaser as  a  condition  precedent  to  having  the  ticket  signed 
and  stamped,  to  furnish  such  proof  of  his  identity,  and  of 
the  fact  that  he  was  the  original  purchaser,  as  would  be 
sufficient  to  satisfy  a  reasonable  man,  and  that  under  such 
a  contract  the  validating  agent  was  entitled  to  call  for  other 
proof  of  identity  than  that  offered  merely  by  the  holder  writ- 
ing his  name.  Certainly  the  evidence,  as  above  pointed  out, 
presents  an  entirely  different  case  from  those  referred  to, 
and  furnishes  what  should  have  been  sufficient  assurance  of 
plaintiff's  right  to  travel. 

Under  this  contract  the  agents  of  defendant  were  not 
made  the  absolute  arbiters,  as  appellant  contends,  upon  the 
»8«  authority  of  Church  v.  Shanklin,  95  Cal.  626,  30  Pac.  789, 
17  L.  R.  A.  207.  The  utmost  which  the  agents  could  require 
was  reasonably  satisfactory  evidence  of  identification.  Church 
V.  Shanklin  was  a  case  under  contract  whereby  title  to  real 
estate  was  to  be  perfected  **to  the  satisfaction  of  Church  & 
Cory,  attorneys,"  and  this  court  held  that  the  expression  of 
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their  satisfaction  with  the  title  was  what  the  parties  had 
stipulated  should  be  had,  and  that  Church  &  Cory  thus  be- 
came umpires  and  arbiters  whose  judgment  was  final.  Such^ 
as  we  have  said,  is  not  the  case  here  presented,  nor  will  it  bo 
said  that  under  the  circumstances  indicated  the  judgment 
was  excessive. 

The   judgment  and  order   appealed  from   are  therefore 
affirmed.    • 

McFarlandy  J.,  and  Lorigan,  J.,  concurred. 


A  Sailway  Ticket  ftipulating  that  the  purchaser  shaU,  when  caHed 
upon  hy  a  conductor,  identify  himself  as  such  purchaser,  makes  it 
incumbent  on  him  to  use  reasonable  means  of  identifying  himself  if 
required:  Southern  By.  Co.  ▼.  Barlow,  104  Ga.  213,  69  Am.  St.  Bep. 
166.  But  the  identification  need  be  by  only  such  proof  as  would 
satisfy  a  reasonable,  conscientious,  and  prudent  man;  it  need  not 
necessarily  be  such  as  satisfies  the  conductor:  Southern  By.  Go.  v. 
CasseU,  122  Ey.  317. 


CHAPMAN  V.  MOORE. 

[151  Cal.  509,  91  Pac.  324.] 

-  ABATEMENT,  Plea  of  in  Suit  to  Quiet  Title.— An  action  to 
quiet  title  is  properly  abated  as  to  a  defendant  when  it  appear* 
that  a  prior  action  brought  by  the  plaintiff, against  such  defendant 
to  quiet  title  to  the  same  property  is  still  pending,     (p.  132.) 

JUDOMENT  Based  on  OonstmctlTe  Service  of  Process. — The 
statement  in  an  affidavit  for  an  order  for  the  publication  of  sum- 
mons need  not  show  what  the  persons  of  whom  the  plaintiff  inquired 
respecting  the  place  of  residence  of  the  defendant  told  the  plaintiff,  if 
it  further  appears  by  the  affidavit  that  such  defendant  cannot  be  found 
within  the  state  after  diligent  search  for  him  by  the  affiant,  and  that 
such  search  consisted  of  making  inquiries  of  each  and  every  person 
from  whom  he  had  reason  to  believe  he  would  receive  knowledge  of  the 
whereabouts  of  the  defendant,     (pp.  134,  135.) 

JUDGMENT,  Admissibility  of  as  a  Muniment  of  Title. — ^A 
judgment  is  admissible  against  one  not  a  party  thereto  as  a  muni- 
ment of  title,     (p.  135.) 

JUDGMENT  Quieting  Title,  Admissibility  and  Effect  of  as 
Against  Third  Persons. — ^If  it  is  admitted  at  the  trial  that  the  legal 
title  to  property  at  a  date  specified  was  in  A,  a  judgment  against  him 
at  a  subsequent  date  in  favor  of  B  vesting  title  in  him  to  the  same 
property  is  admissible  in  a  subsequent  action  against  0  for  the  pur- 
pose of  proving  that  A's  title  had  at  and  before  the  entry  of  fueJk 
judgment  passed  to  B.     (p.  136.) 

Charles  Lantz,  for  the  appellant. 
William  Chambers,  for  the  respondents. 
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'*®  LOBIGAN,  J.  This  action  was  originally  commenced 
by  M.  M.  Davis,  as  plaintiff,  and  subsequent  to  its  commence- 
ment the  present  plaintiff,  William  Chapman,  was  substituted 
in  the  superior  court  for  said  Davis  as  plaintiff. 

The  action  was  brought  to  quiet  title  to  lot  4  in  block  '^C" 
of  the  Sunset  Tract  in  the  city  of  Los  Angeles,  the  plaintiff 
making  the  usual  allegations  of  ownership  of  the  property, 
and  the  defendants  asserting  claims  thereto  adverse  to  him. 

The  defendant  0.  A.  Moore  in  her  answer  denied  the  alleged 
ownership  of  plaintiff,  and  asserted  ownership  of  the  lot  to  be 
in  herself ;  the  defendants  Strohm,  in  a  separate  answer,  also 
denied  the  ownership  of  plaintiff,  and  asserted  that  the  de- 
fendant Susan  Strolun  was  the  owner  of  the  property.  These 
latter  defendants  also  pleaded  in  abatement  of  the  present 
action  the  pendency  of  a  prior  action  brought  against  them 
by  M.  M.  Davis  to  quiet  title  to  this  same  lot. 

Upon  the  trial  the  court  found  in  favor  of  the  defendants 
Strohm  on  their  plea  of  abatement;  found  also  that  plaintiff  ' 
was  not  the  owner  of  the  property,  and  entered  judgment 
that  the  action  abate  as  to  the  Strohms,  and  in  favor  of  0.  A. 
Moore  for  her  costs. 

Plaintiff  appeals  from  the  judgment  and  an  order  denying 
a  motion  made  by  him  for  a  new  trial. 

On  the  trial  of  the  cause  the  only  evidence  presented  upon 
the  isBue  of  ownership  of  the  property  was  that  offered  by 
the  plaintiff.  No  evidence  was  offered  by  the  defendants  at 
all,  save  by  the  Strohms  in  support  of  their  plea  in  abate- 
ment. 

***  As  grounds  for  a  reversal  it  is  insisted  by  appellant 
that  the  court  erred  in  sustaining  the  plea  of  abatement  inter- 
posed by  the  Strohms,  that  it  erred  also  in  rejecting  certain 
evidence  offered  by  plaintiff,  and  that  the  finding  of  the 
court  that  plaintiff  was  not  the  owner  of  the  property  in  dis- 
pute was  not  justified  by  the  evidence. 

As  to  the  plea  in  abatement.  This  was  the  first  issue  tried 
by  the  court.  In  support  of  it  the  Strohms  offered  in  evidence 
the  record  in  the  suit  of  M.  M.  Davis  versus  B.  E.  Ninde, 
Samuel  Strohm,  Susan  Strohm,  William  Patterson  et  al., 
which  showed  that  a  suit  to  quiet  title  to  the  same  lot  involved 
in  the  action  then  on  trial  was  commenced  Februarv  3,  1903 
(the  complaint  in  this  action  was  filed  August  27,  1904), 
and  was  then  pending  as  to  the  said  defendants  Strohm. 
This  was  the  only  evidence  offered,  and  at  its  conclusion  a 
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motion  was  made  on  behalf  of  said  defendants  Strohm,  on 
such  showing,  to  have  this  action  as  to  them  dismissed,  which 
was  granted.  The  showing  was  sufficient  to  sustain  the  plea, 
and  upon  it  the  Strohms  were  entitled  to  have  the  subsequent 
action  against  them  abated :  Code  Civ.  Proc,  sees.  430  (subd. 
2),  433. 

The  Strohms  by  this  order  of  the  court  having  been  dis- 
missed from  the  case,  the  trial  then  proceeded  between  the 
plaintiff  and  the  defendant  Moore. 

To  sustain  his  title  against  her,  plaintiff  offered  in  evidence, 
among  other  documents,  a  certificate  of  sale  of  said  property 
made  July  3,  1895,  to  the  state  of  Califomia  for  state  and 
county  taxes  for  the  year  1894 ;  a  deed  of  said  property,  dated 
July  6,  1900,  from  the  county  tax  collector  to  the  state  of 
Califomia  for  said  taxes;  also  a  deed  of  said  property  from 
said  tax  collector  to  plaintiff,  dated  September  21, 1901,  made 
pursuant  to  an  authorization  of  the  state  controller  to  sell 
said  land.  The  court  refused,  upon  defendants'  objection,  to 
admit  such  instruments  in  evidence,  and  this  ruling  is  as- 
signed as  error.  In  the  briefs  of  respondent  no  grounds  are 
suggested  in  support  of  the  ruling  and  no  specific  objections 
are  urged  against  the  validity  of  these  several  tax  sale  in- 
struments. Counsel  for  respondent  simply  says:  ''The  ques- 
tions as  to  the  validity  of  this  state  deed  involved  in  this  ac- 
tion are  the  same  as  those  now  before  the  supreme  court  in 
the  case  of  Barrett  [which  should  have  been  Baird]  versus 
Monroe,  Los  Angeles  No.  1623."  The  case  of  Baird  v.  Mon- 
roe, 150  Cal.  560,  »**  89  Pac.  352,  had  not  been  decided' by 
this  court  when  the  briefs  in  this  present  appeal  were  filed, 
but  it  has  been  since,  and  the  various  grounds  urged  against 
the  validity  of  a  tax  deed  there  involved,  similar  to  the  one 
in  question  here,  were  deemed  untenable  and  the  validity  of 
the  deed  sustained.  It  is  unnecessary  to  refer  here  to  the  ob- 
jections urged  against  the  deed  considered  in  that  case,  or  to 
restate  the  grounds  upon  which  the  court  sustained  its  valid- 
ity, as  they  wiU  fully  appear  from  an  examination  of  the 
decision  rendered:  Baird  v.  Monroe,  150  CaL  560,  89  Pac. 
352.  See,  also.  Carter  v.  Osborn,  150  Cal.  620,  89  Pac.  608. 
It  follows,  therefore,  that  the  trial  court  erred  in  refusing 
to  admit  in  evidence  the  tax  deed  offered  by  plaintiff. 

The  only  other  questions  presented  upon  this  appeal  in- 
volve the  validity  of  a  certain  judgment  and  its  effect,  if 
valid. 
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It  was  stipulated  on  the  trial  that  a  certain  deed,  dated  and 
recorded  in  October,  1887,  conveyed  title  in  fee  to  the  lot  of 
land  in  controversy  here  to  one  Walter  Patterson.  Such  ad- 
mission being  made,  the  plaintiff  offered  in  evidence  a  judg- 
ment-roU  in  a  suit  brought  by  M.  M.  Davis,  the  predecessor  of 
plaintiff,  versus  B.  E.  Ninde,  Samuel  Strohm,  Susan  Strohm, 
and  Walter  Patterson  (the  same  action  heretofore  referred  to 
as  pleaded  in  bar  by  the  Strohms),  which  showed  that  an 
action  to  quiet  title  to  this  same  property  was  commenced 
by  Davis  against  the  defendants  by  complaint  filed  February 
3,  1903;  that  an  affidavit  and  order  for  publication  of  sum- 
mons on  one  of  the  defendants — ^Walter  Patterson — were  sub- 
sequently made  and  filed  and  service  of  the  summons  made 
upon  said  Patterson  by  publication;  that  the  default  of  Pat- 
t»!Bon  was  subsequently  entered,  and  thereafter,  on  April  4, 
1904,  a  decree  was  entered  quieting  the  title  of  said  Davis  to 
said  lot  against  the  said  defendant  Patterson.  No  objection 
was  offered  to  the  admission  of  the  judgment-roll,  and  it  was 
received  in  evidence.  The  plaintiff  supplemented  this  offer 
by  proof  of  a  conveyance  of  the  lot  in  controveisy  from  M. 
M.  Davis  to  himself,  and  rested  his  case. 

It  is  insisted  by  appellant  that  this  showing — ^the  admission 
of  title  in  Patterson  at  a  given  date,  the  decree  quieting  title 
subsequently  obtained  against  Patterson  by  plaintiff's  pred- 
ecessor Davis,  and  the  conveyance  of  Davis  to  himself — 
^^  sustained  his  claim  of  ownership  to  the  property  against 
the  defendant  Moore,  and  the  finding  of  the  court  that  he 
was  not  such  owner  was  not  justified  by  the  evidence. 

This  claim  of  appellant  is,  in  our  judgment,  unquestionably 
true,  unless,  as  insisted  by  respondent,  the  decree  quieting 
title  to  the  lot  in  question  against  Patterson  in  the  case  just 
referred  to  is  void,  or  unless  there  is  some  merit  in  the  posi- 
tion of  respondent,  that,  even  if  valid,  the  decree  was  not 
available  to  plaintiff  as  a  muniment  of  title  against  her. 

Now,  as  to  the  validity  of  the  decree.  The  order  for  service 
of  summons  upon  the  defendant  Patterson  by  publication  was 
based  on  an  affidavit  of  the  attorney  for  Davis  purporting  to 
make  out  a  sufficient  showing  that  defendant  Patterson,  at 
the  time  when  the  service  of  summons  was  sought  to  be  made 
upon  him,  could  not  with  due  diligence  be  found  in  the  state 
of  California.  It  is  contended  by  respondent,  and  this  is  the 
only  point  made  as  to  the  sufficiency  of  the  affidavit,  that 
while  it  shows  that  the  affiant  made  inquiries  to  ascertain  the 
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whereabouts  of  Patterson  it  does  not  appear  what  information 
he  got  from  those  of  whom  he  made  the  inquiries;  that  for 
all  the  affidavit  shows  these  persons  may  have  informed  him 
that  Patterson  was  residing  in  Los  Angeles  or  somewhere  in 
the  state;  that  a  statement  of  the  result  of  his  inquiries  in 
the  affidavit  was  essential  to  warrant  an  order  of  publication ; 
that  without  it  the  court  had  no  jurisdiction  to  make  the 
order,  and  the  order  for  the  service  of  summons  and  the  ser- 
vice under  it  and  the  decree  were  all  void. 

It  is  true,  as  claimed  by  respondent,  that  the  affidavit  fails 
to  state  what  information  the  affiant  received  concerning  the 
whereabouts  of  Patterson  from  those  of  whom  he  inquired 
concerning  him.  But  in  the  case  of  Ligare  v.  California  S.  R. 
R.  Co.,  76  Cal.  610,  18  Pac.  777,  it  was  held  that  such  an 
omission  was  not  fiital,  if  from  the  other  facts  stated  in  the 
affidavit  it  could  be  reasonably  inferred  that  such  inquiries 
to  ascertain  the  whereabouts  of  the  defendant  were  unavail- 
ing. In  the  case  at  bar  the  affidavit,  in  so  far  as  it  bears 
upon  the  point  involved,  stated  that  Walter  Patterson  could 
not  be  found  in  the  state  of  California  after  diligent  search 
made  therein  for  him  by  affiant;  that  such  diligent  search 
consisted  of  making  inquiries  of  each  and  every  person  from 
whom  he  had  reason  to  believe  he  would  receive  knowledge 
of  the  whereabouts  ^^^  of  Patterson.  Then  follows  a  state- 
ment of  the  persons  of  whom  he  made  inquiries  and  why  he 
expected  them  to  know  of  his  whereabouts.  In  the  case  cited 
the  affidavit  under  consideration  there  contained  the  same 
statements,  but,  like  the  case  at  bar,  failed  to  state  what  the 
result  of  the  inquiries  was.  It  was  held,  however,  that  the 
affidavit  was  sufficient,  the  court  saying:  ''It  is  argued  that 
the  affidavit  for  publication  was  insufficient  on  the  question 
of  diligence.  The  code  provides  that  service  may  be  made 
by  publication  (among  other  cases)  where  the  person  on 
whom  it  is  to  be  made  'cannot,  after  due  diligence,  be  found 
within  the  state':  Code  Civ.  Proc.,  sec.  412.  The  affidavit  in 
question  first  states  that  certain  defendants,  among  whom  is 
the  plaintiff  here,  'have  been  sought  for  to  obtain  service  of 
summons  thereon,  but,  after  diligent  search  and  inquiry,  can- 
not be  found  within  the  state. '  It  then  goes  on  to  show  what 
kind  of  search  and  inquiry  have  been  made,  viz.,  that  the 
affiant  'has  made  inquiry  of  all  persons  from  whom  he  could 
expect  to  obtain  information  as  to  the  residence  of  said  de- 
fendants.'   It  is  not  expressly  stated  what  was  the  result  of 
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these  inquiries.  But  the  statement  must  be  read  in  connec- 
tion with  what  preceded  it,  viz.,  that  after  inquiry  the  said 
defendants  'cannot  be  found  within  the  state.'  And  so  read- 
ing it,  we  think  it  is  to  be  inferred  that  the  inquiries  were 
fruitless."  The  court  held  the  decree  attacked  in  that  case 
for  insufficiency  of  the  affidavit  of  publication  valid  against 
a  collateral  attack  such  as  is  made  here,  and  upon  the  author- 
ity of  that  case  the  affidavit  here  must  be  held  sufficient  and 
the  decree  quieting  title  to  the  lot  in  question  in  favor  of 
Davis  and  against  Patterson  to  be  valid. 

Now,  as  to  the  effect  of  the  decree.  While  respondent  has 
contended  here,  though  ineffectually,  that  the  decree  is  void, 
he  also  insists  that,  even  if  valid,  the  trial  court  properly  re- 
jected it  when  offered  as  constituting  a  muniment  of  title 
in  behalf  of  plaintiff  against  the  defendant ;  that  the  decree 
was  only  conclusive  against  Patterson  and  parties  in  privity 
with  him  having  notice  of  the  judgment  (Code  Civ.  Proc^ 
sec.  1908,  subd.  2),  and  did  not  affect  the  rights  of  the  de- 
fendant Moore.  And  it  is  asserted  by  respondent  in  his  brief 
that  this  was  the  view  taken  by  the  trial  court.  If  so,  it  was 
incorrect. 

While  the  general  rule  undoubtedly  is  that  judgments  bind 
only  parties  and  privies,  still  there  is  an  exception  to  the  rule 
^^^  universally  recognized  which  sustains  their  admissibility 
against  third  parties  who  are  not  parties  or  privies  to  the 
judgments  for  certain  purposes.  This  exception  is  that  the 
judgment  rendered  in  an  action  involving  title  to  property, 
and  in  which  it  is  determined  that  the  title  is  in  one  of  the 
parties  to  the  action,  is  admissible  in  evidence  in  behalf  of 
the  party  claiming  under  the  judgment,  and  subsequently 
asserting  a  claim  to  the  property  affected  by  it  as  a  link  in 
his  chain  of  title,  although  such  judgment  would  not  be  con- 
clusive on  the  party  against  whom  it  is  offered  because  he 
was  not  a  party  or  privy  thereto.  It  is  admissible  in  evidence, 
not  for  the  purpose  of  defeating  or  affecting  any  claim  or 
title  of  a  party  who  was  not  a  party  or  privy  to  such  judg- 
ment, but  solely  as  a  muniment  in  an  asserted  title. 

In  Barr  v.  Gratz,  4  Wheat.  213,  4  L.  ed.  553,  the  rule  is 
stated:  ''It  is  true  that,  in  general,  judgments  or  decrees  are 
evidence  only  in  suits  between  parties  and  privies.  But  the 
doctrine  is  wholly  inapplicable  to  a  case  where  the  decree  is 
not  introduced  as  per  se  binding  upon  any  rights  of  the  other 
party,  but  as  an  introductory  fact  to  a  link  in  the  chain  of 
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plaintiff  \i  title  and  constituting  a  part  of  the  muniments  of 
his  estate.  ....  To  reject  the  proof  of  the  decree  would  be, 
in  effect,  to  declare  that  no  title  derived  under  a  decree  in 
chancery  was  of  any  validity  except  in  a  suit  between  parties 
and  privies,  so  that  in  a  suit  by  or  against  a  stranger,  it  woul*l 
be  a  mere  nullity.  It  might  with  as  much  propriety  be  argued 
that  the  plaintiff  was  not  at  liberty  to  prove  any  other  title 
deeds  in  this  suit,  because  they  were  res  inter  alios  acta."  To 
the  same  effect  are  the  cases  of  Kurtz  v.  St.  Paul  etc.  B.  Co., 
65  Minn.  60,  67  N.  W.  808 ;  Gage  v.  Goudy,  141  111.  215,  30 
N.  E.  320;  Railroad  Equip.  Co.  v.  Blair,  145  N.  Y.  607,  39 
N.  E.  962 ;  Bussey  v.  Dodge,  94  Ga.  584,  21  S.  B.  151 ;  Skelly 
V.  Jones,  70  N.-  Y.  Supp.  447,  61  App.  Div.  173.  See,  also, 
24  Am.  &  Eng.  Ency.  of  Law,  p.  757;  Freeman  on  Judg- 
ments, sec.  416. 

These  authorities  declare  the  exception  to  the  general  rule 
to  be  well  established  that  a  party  claiming  under  a  judgment 
is  entitled  to  prove  it  as  a  muniment  in  his  chain  of  title, 
and  we  content  ourselves  simply  with  a  referenoe  to  them,  as 
nothing  to  the  contrary  is  cited  by  respondent. 

**•  Applying  this  rule,  then,  to  the  effect  of  this  judg- 
ment considered  with  the  other  proofs  of  title  made  by  ap- 
pellant, it  is  clear  that  the  finding  of  the  court  complained 
of  was  not  justified  by  the  evidence.  It  was  conceded  on 
the  trial  that  in  1887  the  legal  title  to  the  lot  in  controversy 
was  in  Walter  Patterson,  and  the  presumption  is  that  the 
legal  title  continued  in  him  until  it  was  shown  that  he  had 
conveyed  it,  or  that  in  some  way  it  had  become  extinguished 
or  his  title  defeated  or  barred.  It  was  defeated  and  barred 
by  the  judgment  obtained  by  Davis,  the  predecessor  of 
plaintiff,  against  Patterson  in  1894.  As  between  these  two 
it  was  there  adjudged  that  the  legal  title,  conceded,  and 
theretofore  presumed  to  continue,  in  Patterson,  was,  as 
against  him,  in  Davis,  and  such  adjudication  was  as  effective 
evidence  of  the  title  to  the  property  in  the  latter,  and  as 
conclusive  of  any  claim  of  Patterson  or  his  privies,  as  if 
Patterson  had  made  him  a  conveyance  of  it  by  deed.  A 
deed  from  Patterson  to  Davis  would  have  been  conclusive 
evidence  against  Patterson  that  legal  title  had  in  fact  been 
transferred  to  Davis  by  him,  and  of  course  would  be  ad- 
missible as  a  link  in  the  asserted  claim  of  plaintiff  of  title 
to  the  property.  So  with  the  judgment.  As  it  was  as 
effective  against  Patterson's  claim  of  title  as  if  he  had 
made  Davis  a  deed  to  the  property,  it  was,  under  the  rule 
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heretofore  stated,  admissible  for  the  same  purpose  that  his 
deed  would  have  been — as  a  muniment  of  title.  Being  so 
admissible,  it,  with  the  previous  concession  of  legal  title  in 
Patterson  and  the  presumption  arising  therefrom,  together 
with  the  conveyance  from  Davis  to  plaintiff,  established  in 
him  prima  facie  title  to  the  property,  which  in  the  absence 
of  any  evidence  of  title  in  the  defendant  would  have  war- 
ranted a  judgment  in  his  favor  against  the  defendant 
Moore,  and  the  finding  of  the  court  in  the  face  of  this  prima 
facie  showing  that  plaintiff  was  not  the  owner  was  not  jus- 
tified by  the  evidence.  These  are  the  only  points  made  in 
the  case,  and  for  the  reasons  given  the  judgment  and  order 
denying  the  motion  of  appellant  for  a  new  trial  are  re- 
versed, with  costs  on  appeal  to  appellant,  and  affirmed  as  to 
the  Strohms,  with  costs  in  their  favor. 

McFarlandy  J.,  and  Henshaw,  J.,  concurred. 


A  Decree  Constituting  a  Link  in  a  Chain  of  Title  is  competent  evi- 
dence thereof,  not  only  against  the  parties,  bat  against  all  the 
world:  Building  ete.  Co.  t.  Fray,  96  Va.  559,  32  S.  E.  58;  Kurtz 
V.  St.  Paul  etc.  R.  R.  Co.,  61  Minn.  18,  63  N.  W.  1.  A  judgment 
quieting  title,  or  determining  conflicting  claims  thereto,  is  neither 
a  link  in  the  chain  of  title  nor  a  muniment  of  title.  It  does  not 
purport  to  transfer  title  from  one  person  to  another,  nor  to  require 
or  authorize  such  transfer;  but  merely  to  ascertain  and  declare  in 
whom  title  was  vested  prior  to  the  commencement  of  the  action  in 
which  such  judgment  was  entered.  We  are  therefore  surprised  at  the 
decision  in  the  principal  case  holding  a  judgment  admissible  against 
one  neither  a  party  nor  a  privy  thereto. 


HALL  V.  JAMESON. 

[151  Gal.  606,  91  Pae.  518.] 

MOBTOAGE  AND  NOTE  to  be  Gknutmad  Together. — A  prom- 
issory note  and  the  mortgage  given  to  secure  it  must  be  read  in  con- 
nection with  each  other  and  as  constituting  one  contract,     (p.  139.) 

TBUSTEE,  Note  Executed  by,  When  Makes  Him  Personally 
liable. — A  note  in  the  ordinary  form  containing  a  personal  promise 
to  pay,  and  signed  W.  K.  J.,  trustee,  is  his  personal  obligation,  upon 
which  a  judgment  may  be  recovered  against  him.     (p.  140.) 

TBUSTEE,  When  Personally  Iilable  upon  a  Note  and  Mort- 
gage.— ^If  a  trustee  executes  a  note  which  he  subscribes  as  trustee 
and  a  mortgage  to  secure  its  payment,  he  having  no  power  to  bind 
anyone  but  himself  by  his  promise  for  the  payment  of  the  money, 
though  he  has  power  to  mortgage  the  trust  property,  he  is  personally 
liable  on  the  note  and  the  covenant  for  the  payment  of  the  money, 
though  the  mortgage  refers  to  the  trust  and  shows  the  intent  to 
pledge  trust  property,     (p.  141.) 

THE  POWEB  OF  A  TBUSTEE  to  Mortgage  does  not  Include 
the  Power  to  Make  a  Personal  Promise  on  behalf  of  the  beneficiaries 
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of  the  trastor  that  thev  or  either  of  them  should  pay  the  money, 
(p.  142.) 

LIMITATIONS  OF  ACTION  for  Balance  Dne  npon  a  Note 
and  Mortgage. — ^When  a  note  and  mortgage  are  given,  with  power  to 
the  mortgagee  on  default  in  payment  of  interest,  to  sell  the  premises 
at  public  auction,  and  out  of  the  proceeds  of  the  sale  to  pay  such 
note  and  costs,  and  default  being  made,  the  sale  follows,  realizing 
only  part  of  the  debt,  the  time  for  bringing  an  action  for  the  bal- 
ance due  is  still  controlled  by  the  terms  of  the  note,  and  the  statute 
of  limitations  does  not  commence  to  run  thereon  until  the  note  be- 
comes due  according  to  the  promise  contained  therein,     (p.  145.) 

B.  W.  Freeman,  for  the  appellant. 

John  G.  North,  for  the  respondent. 

*^  SHAW,  J.  This  is  a  suit  upon  a  promissory  note  in 
the  following  words : 

''2800.  Boston,  June  8th,  1897. 

"For  value  received,  I  promise  to  pay  to  Nathaniel  U. 
Walker,  trustee  under  the  will  of  Francis  Jackson,  for  the 
benefit  of  Harriet  M.  Palmer,  or  order,  two  thousand  eight 
hundred  dollars,  in  three  years  from  this  date  with  interest, 
to  be  paid  semi-annually,  at  the  rate  of  five  per  centum  per 
annum,  until  this  note  is  paid  in  full. 

-'WILLIAM  H.  JAMESON,  Trustee.'' 

This  note  was  assigned  to  plaintiff  before  suit.  Judgment 
was  given  for  the  plaintiff  and  the  defendant's  motion  for  a 
new  trial  was  denied.  The  defendant  appeals  from  the 
judgment  and  order. 

1.  It  is  first  contended  that  the  note  is  not  binding  upon 
the  defendant  personally,  but  only  upon  him  in  his  capacity 
as  trustee,  and  that  therefore  the  personal  judgment  against 
him  is  erroneous. 

Prior  to  the  execution  of  the  note,  one  William  L.  Joy 
had  executed  a  deed  conveying  to  the  defendant,  as  trustee 
for  certain  stated  purposes,  a  tract  of  land  in  Massachusetts. 
The  deed  empowered  the  defendant,  as  trustee,  "to  mortgage 
said  property,  or  any  part  thereof,  from  time  to  time  for 
such  sums,  to  such  persons  or  corporations  [and]  upon  such 
terms  as  he  may  deem  expedient,"  and  gave  directions  as 
to  the  disposition  of  the  money  thus  to  be  obtained.  Ini 
^^  pursuance  of  this  power  the  defendant  borrowed  of 
Walker,  the  payee  of  the  note,  the  sum  of  two  thousand  eight 
hundred  dollars,  for  which  he  executed  the  above  note,  and 
at  the  same  time,  to  secure  its  payment,  he  executed  to 
Walker  a  mortgage  upon  the  Joy  land.  This  mortgage,  be- 
ing part  of  the  same  transaction,  must  be  read  in  connection 


Aug.  1907.]  HatiIi  t^.  Jameson.  139 

with  the  note,  and  the  whole  construed  as  one  contract  in 
order  to  arrive  at  the  true  meaning  of  each.  The  mortgage 
was  in  the  common-law  form,  purporting  to  convey  the  land 
to  Walker  as  security  for  the  debt.  It  began  thus:  "Know 
all  men  by  these  presents,  that  I,  William  H.  Jameson,  as  I 
am  trustee  under  a  certain  deed  from  William  L.  Joy,  .... 
by  virtue  of  the  power  in  said  deed  contained  and  every 
other  power  me  hereto  enabling,  in  consideration  of  two 
thousand  eight  hundred  dollars  ....  do  hereby  give,  grant, 
bargain,  sell  and  convey  unto  the  said  Nathaniel  U.  Walker," 
etc.,  the  land  particularly  described.  The  condition  was  in 
part  as  follows:  "Provided,  nevertheless,  that,  if  I,  my  heirs, 
executors,  administrators,  or  assigns,  shall  pay  unto  the 
grantee,  or  assigns,  the  sum  of  two  thousand  eight  hundred 
dollars  in  three  years  from  the  date  hereof,  with  interest 
thereon  [etc.]  ....  then  this  deed,  as  also  a  note  of  even 
date  herewith,  signed  by  me,  whereby  for  value  received,  I 
promise  to  pay  the  grantee  or  order  the  said  principal  sum 
and  interest  at  the  times  aforesaid,  shall  be  void."  There 
followed  a  covenant  in  these  words:  "And  I  hereby,  for  my- 
self and  my  heirs  and  assigns,  covenant  with  the  holder  or 
holders  hereof  to  perform  and  observe  each  and  all  of  the 
terms  of  the  foregoing  condition."  In  explanation  of  the 
meaning  of  the  contract  as  affecting  the  personal  liability  of 
Jameson,  evidence  was  introduced  to  show  that  he  obtained 
no  personal  benefit  from  the  transaction  and  that  he  was  act- 
ing throughout  solely  in  the  interest  of  the  trustor  and  the 
beneficiaries.  There  was  also  testimony  of  a  contempor- 
aneous understanding  that  Jameson  was  not  to  be  held  per- 
sonally liable,  but  as  this  was  contradicted  by  other  testi- 
mony, and  the  finding  is  in  favor  of  the  plaintiff,  we  must 
disregard  that  testimony,  even  if  we  considered  it  com- 
petent. 

This  contract  by  its  terms  purports  to  make  the  defendant 
personally  liable  thereon,  and  neither  the  context  nor  the 
■circumstances  proven  are  sufficient  to  change  its  effect  in 
^^^  that  particular.  It  has  been  held  that  where  a  promis- 
sory note  reading  "we  promise  to  pay,"  etc.,  is  signed  by  the 
president  of  a  company  subscribing  his  own  name,  with  the 
Edition  of  the  words  "Prest.  Pac.  Peat  Coal  Co.,"  and  by 
the  secretary  of  the  company,  with  the  addition  of  the  words. 
^*Sec.  pro  tem.,"  it  is  the  note  of  the  cornpany,  and  not  the 
personal  obligation  of  the  president  and  secretary;  Farmers' 
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etc.  Bank  v.  Colby,  64  Cal  352,  28  Pac.  118.  On  the  other 
hand,  a  note  reading  ''we  promise  to  pay,"  etc.,  and  signed 
*'D.  Hassett,  President,"  was  held  to  be  the  personal 
liability  of  D.  Hassett:  Hobson  v.  Hassett,  76  Cal.  203,  9 
Am.  St.  Rep.  193,  18  Pac.  320.  The  court  in  the  latter 
case  said:  ''There  is  nothing  on  the  face  of  the  note  to 
show  that  there  was  any  principal  back  of  the  defendant. 
He  signed  his  own  name,  and  wholly  failed  to  indicate,  if 
he  had  a  principal,  who  or  what  the  principal  was.  The 
word  'President,'  which  he  added  to  his  name,  must  be  re- 
garded as  a  mere  descriptio  personae."  These  cases  perhaps 
sufficiently  illustrate  the  rule  applicable  to  contracts  thus 
signed  where  the  maker  claims  exemption  from  personal 
liability  on  the  ground  that  he  is  an  agent.  If  the  facts  in 
this  cause  brought  it  within  the  rule  applied  in  Farmers'  etc. 
Bank  v.  Colby,  64  Cal.  352,  28  Pac.  118,  the  defendant 
would  be  exonerated.  But  it  is  not  a  similar  case.  In  the 
Colby  case  there  was  no  question  but  that  the  president 
and  secretary  had  power  to  bind  the  company  by  contract, 
and  to  that  extent  at  least  it  is  different  from  the  case  at 
bar.  In  the  Hassett  case  the  decision  went  upon  the  ground 
that  the  contract  of  Hassett  did  not  purport  to  bind  any- 
one but  himself,  and  that,  although  he  did  not  so  intend, 
and  was  in  fact  acting  for  his  principal,  the  contract  could 
not  be  varied  by  parol  evidence.  This  case  is  governed  by 
the  latter  rule.  The  contract  made  by  Jameson  consists  of 
two  distinct  and  separate  parts — ^the  mortgage  on  the  land, 
and  the  promise  and  covenant  to  pay  the  money,  which  latter 
purported  to  bind  the  trustee  personally.  The  trust  deed 
of  Joy  to  Jameson  gave  the  latter  power  only  to  mortgage 
the  trust  property.  It  gave  no  power  whatever  to  make 
any  promise  or  covenants  to  pay  any  money  on  behalf  of 
Joy  or  on  behalf  of  the  beneficiaries.  With  respect  to  the 
mortgage,  Jameson  was  acting  solely  as  trustee,  and  could 
***  not  act  otherwise,  for  he  had  no  personal  interest  in,  or 
power  over,  the  land.  With  respect  to  the  note  and  covenant, 
he  was  acting  solely  in  his  own  behalf,  for  he  had  no  author- 
ity thus  to  contract,  except  for  himself.  Where  an  agent 
makes  a  contract  really  on  behalf  of  his  principal,  but  which 
purports  to  be  his  promise  and  to  bind  himself  alone,  and  he 
has  not  in  fact  any  authority  to  make  that  particular  con- 
tract for  his  principal,  the  general  rule  is  that  the  agent  will 
be  personally  bound  by  the  contract,  notwithstanding  his 
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lack  of  personal  interest  in  the  consideration.  He  will  be 
coDclusively  presumed  to  have  intended  to  bind  himself. 
This  rule  is  particulariy  applicable  where  a  trustee,  in  deal- 
ing with  trust  property,  makes  some  personal  promise  to  pay 
money  in  furtherance  of  the  trust  which  he  has  no  authority 
to  make  as  trustee.  In  regard  to  such  contracts  he  is  a 
principal,  and  must  be  presumed  to  have  intended  to  act 
for  himself  alone.  The  rule  is  thus  stated  by  the  supreme 
court  of  the  United  States  in  Taylor  v.  Mayo,  110  U.  S.  330, 
4  Sup.  Ct.  Bep.  147,  28  L.  ed.  163 :  ''When  a  trustee  contracts 
as  such,  unless  he  is  bound,  no  one  is  bound,  for  he  has  no 
principal.  The  trust  estate  cannot  promise ;  the  contract  is, 
therefore,  the  personal  undertaking  of  the  trustee.  As  a 
trustee  holds  the  estate,  although  only  with  the  power  and  for 
the  purpose  of  managing  it,  he  is  personally  bound  by  con- 
tracts he  makes  as  trustee  eyen  when  designating  himself  as 
such.  The  mere  use  by  the  promisor  of  the  name  of  trustee 
or  any  other  name  of  office  or  employment  will  not  discharge 

him If  a  trustee,  contracting  for  the  benefit  of  a  trust, 

wants  to  protect  himself  from  individual  liability  on  the 
contract,  he  must  stipulate  that  he  is  not  to  be  personally 
responsible,  and  that  the  other  party  is  to  look  solely  to  the 
trust  estate."  There  is  nothing  in  the  note  or  mortgage  of 
Jameson  that  can  be  construed  as  a  stipulation  relieving  him 
from  personal  liability  or  requiring  the  lender  to  look  to  the 
mortgaged  property  alone  as  security.  The  reference  in 
that  part  of  the  instrument  operating  as  a  conveyance,  to  the 
fact  that  Jameson  was  conveying  as  trustee,  was  properly 
inserted  therein  for  the  purpose  of  designating  the  source  of 
the  power  by  which  he  was  assuming  to  hypothecate  the 
trust  property.  It  only  indicates  the  character  in  which  he 
acted  and  the  power  which  he  possessed  in  relation  to  the 
part  of  •**  the  contract  which  constituted  the  mortgage, 
and  it  does  not  purport  to  qualify  the  direct  covenant  to 
pay  contained  in  that  instrument,  nor  the  express  promise 
contained  in  the  note.  The  power  to  "mortgage"  the  prop- 
erty did  not  include  power  to  make  a  personal  promise  on 
behalf  of  the  beneficiaries  or  the  trustor  that  they,  or  either 
of  them,  should  pay  the  money.  It  carried  power  only  to 
pledge,  convey  or  hypothecate  the  property  as  security  for 
money:  Civ.  Code,  sec.  2920.  The  defendant's  promise  to  pay 
the  money  was  not  necessary  to  the  execution  of  the  power, 
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and  it  must  be  considered  as  his  own  personal  obligation, 
whereby  he  became  surety  for  the  payment  of  the  money. 

There  is  nothing  in  section  2267  of  the  Civil  Code  con- 
trary to  this  conclusion.  It  is  as  follows:  "A  trustee  is  a 
general  agent  for  the  trust  property.  His  authority  is  such 
as  is  conferred  upon  him  by  the  declaration  of  trust  and 
by  this  chapter,  and  none  other.  His  acts,  within  the  scope 
of  his  authority,  bind  the  trust  property  to  the  same  extent 
as  the  acts  of  an  agent  bind  his  principal.''  This  refers  to- 
the  trust  property  alone.  His  acts  respecting  that  property^ 
if  authorized  by  the  terms  of  the  trust,  bind  the  property. 
He  is  to  that  extent  an  agent  for  the  property  and  for  the 
interested  parties.  Consequently,  the  mortgage  of  the  trust 
estate  in  this  case  was  valid ;  but  nothing  in  this  section,  nor 
in  the  deed  of  trust,  gave  him  an  authority  to  bind  the 
trustor  or  beneficiaries  personally. 

We  are  therefore  of  the  opinion  that  the  personal  judg* 
ment  against  Jameson  is  supported  by  the  evidence. 

2.  It  is  further  claimed  that  the  action  is  barred  by  the 
statute  of  limitations.  The  note  and  mortgage  were  exe- 
cuted in  the  state  of  Massachusetts,  and,  therefore,  under 
subdivision  1  of  section  339  of  the  Code  of  Civil  Procedure, 
the  action  would  be  barred  two  years  after  the  cause  of 
action  accrued.  The  action  was  begun  on  January  3,  1902. 
By  the  terms  of  the  note  it  did  not  become  due  until  June  8, 
1900,  which  was  less  than  two  years  before  the  action  was 
begun.  The  mortgage  provided  that  the  sum  borrowed 
should  be  paid  in  three  years  from  its  date,  ''with  interest 
thereon,  at  the  rate  of  five  per  centum  per  annum,  payable 
semi-annually."  It  also  contained  the  following  provision: 
**But  upon  the  default  in  the  performance  of  any  part  of  the 
foregoing  ®^*  conditions,  the  holder  or  holders  hereof  may 
sell  the  granted  premises  ....  at  public  auction ;  such  sale 
to  be  on  or  near  the  granted  premises,  or  at  the  real  estate 
exchange  and  auction  board  in  the  city  of  Boston,  without 
notice  or  demand,  except  giving  notice  of  the  time  and  place 
of  sale  once,  in  each  of  three  successive  weeks  in  any  one 
newspaper  published  in  said  Newton,  and  may  convey  the 

same  by  proper  deed  or  deeds  to  the  purchaser And 

out  of  the  proceeds  of  such  sale  or  sales  the  holder  or  holders 
hereof  shall  be  entitled  to  retain  all  sums  then  secured  by 
this  deed  (whether  then  or  thereafter  payable),  including  all 
costs,"  etc.    Default  was  made  in  the  payment  of  the  inter- 
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est  due  on  December  8,  1898,  and  again  on  June  8,  1899. 
Thereupon  on  June  14,  1899,  under  the  power  aforesaid,  the 
mortgagee  sold  the  premises  for  the  sum  of  two  thousand 
dollars.  This  left  a  balance  of  twelve  hundred  and  twenty- 
one  dollars  and  sixty-eight  cents  remaining  unpaid  on  the 
principal  and  interest  on  the  note. 

The  argument  is  that,  under  the  terms  of  the  power  of  sale 
above  set  forth,  it  was  necessary  for  the  mortgagee  to  de- 
clare the  principal  and  interest  on  the  note  and  mortgage 
immediately  due  and  payable,  as  a  condition  precedent  to, 
or  concurrent  with,  the  exercise  of  the  power  of  sale ;  that 
this  election  transformed  the  debt  into  a  matured  obligation, 
on  which  an  action  might  have  been  maintained  on  June 
14,  1899;  that  the  statute  of  limitations  began  to  run  at 
that  date,  and  hence  that  the  action  was  barred  two  years 
thereafter.  In  support  of  this  claim  the  defendant  cites 
Brickell  v.  Batchelder,  62  Cal.  623 ,  Maddux  v.  Wyman,  92 
CaL  674,  28  Pac.  838 ,  and  Phelps  v.  Mayers,  126  Cal.  549, 
58  Pac.  1048.  In  none  of  these  cases  was  there  any  ques- 
tion concerning  the  effect  which  the  exercise  of  such  a  power 
of  sale  as  the  one  here  involved  would  have  in  accelerating 
the  time  of  maturity  of  any  balance  on  the  debt  remaining 
unpaid  after  the  proceeds  of  the  sale  were  applied  thereon. 
The  question  in  each  case  was  concerning  the  right  to  fore- 
close for  the  entire  debt,  where  the  mortgage  authorized 
a  foreclosure  suit  upon  a  default  in  some  minor  condition, 
before  the  maturity  of  the  entire  debt.  The  cases  are,  there- 
fore, not  strictly  in  point,  even  if  the  instruments  were  alike. 
But  they  are  not  identical.  There  is  a  difference  in  the 
terms  which  is  important  and  material. .  The  case  of  Brickell 
«*-*  V.  Batchelder,  62  Cal.  623,  is  as  strongly  in  favor  of  the 
defendant  as  any  of  the  cases  cited,  and  a  comparison  of  the 
mortgage  there  construed  with  that  here  involved  will  serve 
to  distinguish  them  all.  In  that  case,  the  mortgage  provided 
as  follows:  **But  in  case  default  shall  be  made  in  the  pay- 
ment of  the  said  principal  sum  or  the  interest  thereon,  or  any 
part  thereof,  ....  then  said  party  of  the  second  part,  his 
heirs,  executors,  administrators  or  assigns,  are  hereby  em- 
powered to  proceed  to  sell  the  premises  above  described,  with 
all  the  appurtenances,  in  the  manner  prescribed  by  law. 
And  out  of  the  money  proceeding  from  such  sale,  the  party  of 
the  second  part  shall  retain  the  above  amoimt  of  thirty-six 
thousand  dollars,"  with  interest  and  costs  and  two  per  cent 
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for  attorney's  fees,  which  the  instrument  declared  should  be- 
come a  debt  to  the  mortgagee  ^'upon  filing  the  complaint  in 
foreclosure/'  (The  italics  are  ours.)  The  other  cases  are 
substantially  the  same  in  this  respect.  The  provision  in  the 
mortgage  here  involved  was  that  the  mortgagee  ''may  sell 
the  granted  premises  at  public  auction,"  said  sale  to  be  ''on 
the  granted  premises"  or  at  the  Boston  real  estate  exchange, 
and  "without  notice  or  demand  except"  a  three  weeks' 
notice  in  a  newspaper.  The  reason  for  holding  that  the 
mortgage  in  BrickeU  v.  Batchelder,  62  Cal.  623,  required  a 
declaration  making  the  entire  debt  immediately  due,  was 
that  the  provision  authorizing  the  sale  of  the  premises  "in 
the  manner  prescribed  by  law"  could  not  be  construed  other- 
wise than  as  requiring  a  sale  upon  execution  issued  upon  a 
decree  of  foreclosure  in  an  action  for  that  purpose.  This 
was  said  to  be  obvious  from  the  fact  that  there  was  no  other 
manner  "prescribed  by  law"  that  could  be  applicable  to  such 
a  case.  And  as  this  made  a  foreclosure  suit  necessary  to  the 
exercise  of  the  supposed  power,  it  necessarily,  in  the  opinion 
of  the  court,  implied  that  the  mortgagee  was  given  power 
to  declare  the  entire  debt  fully  matured,  notwithstanding 
that,  by  the  terms  of  the  mortgage,  the  principal  was  not  yet 
payable.  It  was  assumed,  although  not  stated,  that  an  ac- 
tion of  foreclosure  could  not  be  maintained,  unless  the  entire 
debt  was  declared  due.  In  the  present  case  the  terms  of  the 
mortgage  imposed  no  such  necessary  implication  and'  pre- 
sented no  such  difficulty.  The  sale  was  not  to  be  made  by 
the  sheriff  as  upon  an  execution  sale,  but  at  public  auction 
on  the  premises,  and  by  ®^*  the  mortgagee  upon  a  notice 
specially  prescribed  in  the  power.  No  suit  of  foreclosure 
was  required.  The  mortgagee  could  execute  the  power  with- 
out judicial  authority.  It  provided  that  the  mortgagee 
should  retain  out  of  the  proceeds  of  sale  a  sum  sufficient  to 
pay  the  note  and  interest.  This  implied  that  when  the  sale 
was  made  a  part  of  the  principal  and  interest  on  the  debt 
equal  to  the  proceeds  which  might  be  applicable  thereto 
should  thereupon  be  payable.  But  to  say  that  a  sum  is  pay- 
able is  not  the  same  as  to  say  that  it  is  due.  A  note  made 
payable  "on  or  before"  a  fixed  date  is  payable  at  any  time 
after  it  is  executed;  but  it  does  not  become  due  until  the 
date  is  fixed.  In  the  mortgage  under  consideration  there  is 
not  a  word  to  the  effect  that  the  debt  shall  become  due  upon 
the  sale^  nor  to  the  effect  that  the  mortgagee,  as  a  condition 
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to  the  exercise  of  the  power,  must  declare  that  it  is  due.  The 
express  language  of  the  instrument  is  that  it  shall  not  be- 
come due  until  three  years  after  its  date.  To  interpolate  a 
provision  that  it  shall  all  become  due  upon  a  sale  under  the 
power,  or  that  by  such  sale  a  greater  part  of  the  principal 
shall  be  immediately  payable  than  the  proceeds  of  the  sale 
will  pay,  would  be  to  put  in  the  contract  that  to  which  the 
parties  did  not  agree,  and  that  which  would  contradict  the 
express  terms  to  which  they  did  agree.  By  the  contract,  the 
payor  of  the  note  was  to  have  the  full  term  of  the  note  with- 
in which  to  pay  any  deficiency  remaining  thereon,  after  the 
application  of  the  proceeds  of  the  sale.  The  mortgagee  was 
given  no  power  to  deprive  the  payor  of  this  advantage  by 
any  declaration  he  could  make  at  the  time  of  the  sale.  The 
effect  of  the  sale  and  of  the  application  of  the  proceeds  was 
a  mere  payment  upon  the  debt,  a  payment  authorized  to  be 
made  before  its  maturity,  and  of  no  more  force  in  accelerat- 
ing the  maturity  of  the  debt  than  any  other  payments  au- 
thorized to  be  made  upon  a  debt  before  it  becomes  actually 
due.  It  disposed  of  the  mortgaged  property  in  execution  of 
the  mortgage,  and  practically  extinguished  that  part  of 
the  contract,  leaving  remaining  the  covenant  to  perform  and 
the  promise  contained  in  the  note,  which  remained  in  force 
to  the  extent  of  the  balance  remaining  unpaid.  These  were 
separate  obligations,  and  the  suit  is  upon  the  note.  No  ac- 
tion coxQd  have  been  maintained  for  the  balance  due  thereon 
until  the  expiration  of  three  years  from  its  date.  ®^®  It 
follows  that  the  action  was  not  barred  by  the  statute  of  lim- 
itations. 
The  judgment  and  order  are  affirmed. 

McFarland,  J.,  Sloss,  J.,  Lorigan,  J.,  and  Henshaw,  J., 
eoncurred. 

Behearing  denied. 


A  Note  Payable  to  a  Named  Pereon,  **Tnuiee/*  is  not  renderecl  non- 
negotiable  by  the  nse  of  the  word  "tniatee,"  it  being  merely  de- 
■criptio  personae:  Central  State  Bank  ▼.  Spnrlin,  111  Iowa,  187, 
82  Am,  St.  Bep.  511.  And  if  an  agent  makes  a  note  in  his  own  name, 
he  is  not  relieved  from  personal  liability  thereon  by  adding  ''agent" 
to  Ids  signature:  Bnrkhalter  ▼•  Perry,  127  Ga.  438,  119  Am.  St.  Bep, 
343. 

A  Note  and  the  Mortgage  gi^aen  to  secure  it  are  nsnaUj  eonstmed 
together:  Cornish  ▼.  Woolverton,  32  Mont  456,  108  Am.  St.  Bep. 
598;  Kendall  ▼.  Belby,  66  Keb.  60,  103  Am.  St  Bep.  697;  Consterdiae 
▼•  Moore,  65  Neb.  291,  101  Am.  St.  Bep.  620. 
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McKANNAT  v.  HORTON. 

[151  Cal.  711,  91  Pac.  598.] 

MANDAMUS,  Title  to  Office,  When  may  be  Tried  npon. — ^Tbe 
title  to  an  office  may  be  drawn  in  question  and  incidentally  deter- 
mined on  an  application  for  a  writ  of  mandate,  though  such  deter- 
mination may  not  be  conclusive  as  an  adjudication  or  estoppel  be- 
tween the  parties  claiming  the  office,     (p.  150.) 

MAin>AMlTS,  Trial  of  Title  on  Application  for. — ^Where  an  ap- 
plication for  mandamus  is  made  to  compel  the  issuing  of  a  warrant 
to  pay  the  salary  of  an  officer,  and  two  persons  claim  to  be  entitled 
to  such  salary  and  to  be  incumbents  of  the  office,  and  their  re- 
spective title  and  rights  depend  on  who  is  the  de  facto  mayor  of  a 
city,  and  the  government  of  the  city  must  come  to  a  standstill  if 
claims  of  public  creditors  cannot  be  paid,  and  many  matters  essen- 
tial to  the  public  welfare  must  be  left  uncared  for  unless  some  person 
is  recognized  as  properly  entitled  to  exercise  the  functions  of  mayor, 
the  court  is  justified  in  proceeding  with  the  hearing,  though  in  so 
doing  it  must  determine  who  is  the  de  facto  mayor,     (p.  150.) 

OFFICE,  PUBLIC. — There  cannot  be  Two  De  Facto  Incnm- 
bents  of  the  Same  Office  at  the  Same  Time,  and  where  two  are  acting 
simultaneously,  each  under  a  claim  of  right,  that  one  alone  will  be 
recognized  who  appears  to  have  the  better  title,     (p.  151.) 

OFFICE,  PUBLIC,  Loss  of  Title  to  by  Conviction  of  a  Felony* 
Both  by  the  charter  of  the  city  of  San  Francisco  and  the  provisions 
of  the  Political  Code  of  California  an  office  becomes  vacant  when 
the  incumbent  is  convicted  of  a  felony  or  an  offense  involving  the 
violation  of  his  official  duties,  and  such  conviction  must  be  con- 
sidered as  complete  when  the  verdict  of  guilty  has  been  returned 
by  the  jury  after  the  trial  and  a  judgment  has  been  entered  thereon, 
(pp.  151,  152.) 

PUBLIC  OFFICE — Conviction  of  a  Felony,  Effect  of  Appeal 
upon  Title  to  the  Office. — ^If  a  public  officer  is  convicted  of  a  felony 
and  sentenced  upon  such  conviction,  the  effect  of  the  judgment  as  ter- 
minating his  title  to  the  office  is  not  avoided  by  his  prosecuting  an 
appeal  and  obtaining  from  the  trial  judge  a  certificate  of  probable 
cause.       (pp.  153,  154.) 

PUBLIC  OFFICE,  BemoTal  from  by  the  Appointment  of  An- 
other.— ^If  the  secretary  of  a  mayor  holds  his  office  only  during  the 
pleasure  of  the  mayor  appointing  him,  the  appointment  of  a  new 
Becretary  necessarily  operates  as  the  removal  of  the  one  previously 
appointed,     (p.  155.) 

William  B.  Kolimyer,  for  the  petitioner. 

Maurice  L.  Aster  and  William  H.  H.  Hart,  for  the  re- 
spondent. 

•^12  BBATTY,  C.  J.  This  is  a  petition  for  a  writ  of  man- 
date to  compel  the  allowance  of  a  claim  for  salary  of  the 
secretary  of  the  mayor  of  San  Francisco.  There  are  two  per- 
sons claiming  to  be  mayor  de  jure  of  the  city,  and  each  ia 
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assuming  to  act  in  that  capacity.  Each  has  appointed  a  sec- 
retary,  both  of  whom  have  presented  claims  for  salary  for 
the  month  of  July,  1907.  The  auditor  cannot  approve  more 
than  one  claim,  and,  being  uncertain  which  is  valid,  refuses 
to  approve  either.  Practically,  he  takes  the  position  of  a 
stakeholder,  willing  to  allow  and  certify  the  lawful  claim 
as  soon  as  it  shall  be  determined  which  is  lawful.  Recog- 
nizing the  difficulty  of  his  position,  the  court  in  ordering  the 
issuance  of  the  alternative  writ  directed  service  to  be  made 
of  a  copy  of  the  writ,  together  with  a  copy  of  the  petition, 
upon  John  J.  Boyle,  the  rival  claimant  to  the  office  of  sec- 
retary, and  upon  Eugene  E.  '^^^  Schmitz,  who  was  the  de 
jure  and  acting  mayor  at  the  time  of  his  appointment.  Act- 
ing upon  this  suggestion,  said  Boyle  has  made  himself  a  party 
to  the  proceeding  by  filing  an  answer  to  the  petition,  setting 
forth  the  facts  upon  which  he  founds  his  claim  to  be  right- 
fully in  the  exercise  of  the  duties  of  the  disputed  office.  The 
cause  has  been  submitted  for  decision  upon  demurrers  to  the 
answers  of  respondent  and  Boyle  and  upon  facts  stipulated 
by  the  parties  where  not  admitted  by  the  pleadings.  The 
case  is  as  follows: 

At  the  general  election  in  November,  1905,  Eugene  E. 
Schmitz  was  elected  mayor  of  San  Francisco  for  the  next 
regular  term  of  two  years,  and  in  pursuance  of  said  election 
he  duly  qualified  and  entered  upon  the  duties  of  the  office  on 
the  eighth  day  of  January,  1906.  Thereafter  he  continued  to 
discharge  the  duties  of  the  office  without  question  until  July 
9,  1907.  (The  fact  that  he  was  absent  from  the  state  on 
two  occasions  during  this  period,  and  that  the  president  of 
the  board  of  supervisors  acted  at  such  times  as  mayor  pro 
tem.,  is  not  material  in  this  case.)  On  the  thirteenth  day  of 
June,  1907,  in  the  superior  court  of  San  Francisco,  said  Eu- 
gene E.  Schmitz  was  found  guilty  of  a  felony — ^the  crime  of 
extortion — ^by  the  verdict  of  a  jury,  and  on  July  8th  he  was 
sentenced  by  the  judgment  of  the  court  to  a  term  of  imprison- 
ment for  five  years  in  the  state's  prison  at  San  Quentin.  On 
the  following  day  the  judge  of  the  superior  court,  presiding 
in  the  department  in  which  the  trial  and  conviction  of  said 
Schmitz  took  place,  in  obedience  to  the  requirements  of  sec- 
tion 997  of  the  Political  Code,  caused  to  be  delivered  to  the 
board  of  supervisors  a  formal  notice  of  said  trial,  conviction, 
and  judgment,  together  with  a  duly  authenticated  copy  of  the 
judgment  as  entered.    On  the  same  day  (July  9,  1907)  the 
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said  board  of  supervisors  regularly  adopted  a  preamble  re- 
citing the  election  of  Schmitz,  his  assumption  of  the  office  of 
mayor,  his  subsequent  conviction  of  the  crime  of  extortion, 
the  judgment  of  conviction,  and  the  fact  that  he  was  then 
actually  confined  in  jail.  They  thereupon  resolved  that  a 
vacancy  existed  in  the  office  of  mayor,  and  that  they  would 
proceed  forthwith  to  elect  a  mayor  to  fill  the  vacancy  for 
the  unexpired  term.  Immediately  after  passing  this  resolu- 
tion they  did  actually  elect  Charles  Boxton  as  mayor  for  such 
unexpired  term,  who  immediately  qualified,  and  on  the  elev- 
enth 7^*  day  of  July  took  possession  of  the  rooms  in  the 
city  hall  which  had  been  set  apart  by  a  resolution  of  the  board 
of  supervisors  for  the  use  of  the  mayor,  and  designated  as 
the  office  of  the  mayor  of  San  Francisco,  together  with  the 
records  and  papers  therein.  On  the  ninth  day  of  July  he  had 
appointed  the  petitioner  to  the  office  of  secretary,  who  on  the 
same  day  duly  complied  with  all  the  legal  conditions  and 
requirements  relating  to  the  qualification  of  such  appointees 
and  entered  upon  the  discharge  of  the  duties  of  the  office.  On 
the  sixteenth  day  of  July,  Boxton  resigned  the  office  of  mayor, 
and  on  the  same  day  Edward  B.  Taylor  was  elected  by  the 
board  of  supervisors  to  fiU  the  vacancy  for  the  balance  of  the 
unexpired  term.  He  immediately  qualified,  and  took  posses- 
sion of  the  office  and  records  in  the  city  hall,  and  has  since 
continued  to  act  as  mayor,  retaining  the  petitioner  in  his 
service  as  official  secretary. 

In  the  mean  time  Mr.  Schmitz  has  never  conceded  that  hia 
conviction  of  a  felony,  or  the  judgment  and  sentence  of  im- 
prisonment, as  above  stated,  have  occasioned  any  vacancy  in 
the  office  of  mayor,  but,  on  the  contrary,  notwithstanding  his 
confinement  in  the  county  jail  in  the  custody  of  the  sheriff, 
has  been  insisting  on  his  continued  right  to  the  office,  and 
actually  discharging  the  duties  of  the  office  so  far  as  under 
the  circumstances  he  has  been  able  to  do  so.  Some  of  the 
city  officials  have  continued  to  recognize  his  authority  as  the 
rightful  mayor.  Others,  including  the  respondent,  whose 
duty  it  is  to  act  and  whose  authority  to  act  depends  in  some 
instances  upon  written  orders  of  the  mayor,  have  refused  to 
act  unless  upon  concurrent  orders  from  Schmitz  and  from 
Boxton  or  Taylor,  and  accordingly  Schmitz  has  been  certify- 
ing demands  upon  the  city  treasury.  But  Dr.  Taylor,  since 
he  succeeded  Mr.  Boxton,  has  refused  to  act  in  conjunction 
with  Mr.  Schmitz  in  any  official  matter,  and  he  alone  is  recog- 
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nized  by  the  board  of  supervisors  as  the  rightful  incumbent 
of  the  office  of  mayor. 

'  On  the  day  of  his  sentence  (July  8,  1907)  Schmitz  took 
and  perfected  an  appeal  to  the  district  court  of  appeal  for 
the  first  district — the  proper  court — and  at  the  same  time 
applied  for  and  obtained  from  the  judge  of  the  superior  court 
a  certificate  of  probable  cause  for  his  appeal,  which  is  still 
pending  and  undecided.  Thereafter  he  continued  and  still 
"*  continues  to  retain  centred  of,  and  by  his  secretary,  Boyle, 
remains  in  possession  of,  the  office  at  Post  and  Franklin 
streets,  which  subsequent  to  the  earthquake  and  fire,  and  down 
to  the  eleventh  day  of  July,  1907,  was  the  only  office  of  the 
mayor  of  San  Francisco.  He  also  has  in  his  possession  the 
mayor's  official  seal. 

The  question  we  have  to  decide  is.  Who  is  entitled  to  the 
salary  of  secretary  to  the  mayor  for  the  last  twenty-one  days 
of  July  t  But  one  salary  can  be  paid,  and  that  is  claimed  at 
the  same  time  by  McEannay,  the  appointee  of  Boxton,  and 
by  Boyle,  the  appointee  of  Schmitz.  Each  of  the  claimants 
has  performed  the  duties  of  the  office  so  far  as  he  has  been 
allowed  to  do  so — Boyle  in  the  service  of  Schmitz,  and 
McEannay  in  the  service  of  Boxton  and  Taylor.  It  is  con- 
ceded to  be  the  duty  of  the  respondent  to  allow  the  claim 
and  direct  its  payment  out  of  the  city  treasury  when  duly 
certified  by  the  mayor  that  it  is  correct.  Taylor  has  certified 
that  McEannay 's  claim  for  services  from  July  10th  to  July 
3l8t  is  correct,  and  Schmitz  has  certified  that  Boyle's  claim 
for  a  full  month's  salary  is  correct.  The  question  therefore 
reduces  itself  to  this :  Who  is  mayor  of  San  Francisco  f 

With  reference  to  this  question  Mr.  Boyle  makes  the  pre- 
liminary objection  that  in  this  proceeding  by  mandamus  we 
cannot  try  the  title  either  of  the  secretary  or  mayor.  We 
are  not  cited  to  any  authority  for  the  proposition  that  the 
title  to  an  office  cannot  be  tried — that  is,  inquired  into — when 
it  is  incidentally  involved  in  a  proceeding  which  a  third  party 
has  a  right  to  institute.  The  doctrine  which  Mr.  Boyle  means 
to  invoke  is  more  correctly  stated  in  these  terms:  Title  to 
an  office  cannot  be  determined  in  mandamus  where  there  is 
another  specific  remedy  prescribed,  or  where  there  is  another 
plain,  speedy,  and  adequate  remedy  at  law.  This  doctrine  is 
very  fully  and  learnedly  discussed  in  People  v.  Olds,  3  Gal. 
167,  58  Am.  Dec.  398,  where  the  subject — ^the  rule,  its  rea- 
sons, and  its  limitations — are  elaborately  considered,   and 
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where  it  is  shown  to  be  merely  a  rule  of  procedure,  even  in 
eases  where  it  is  sought  to  establish  title  to  an  office  by  a 
judgment  which  will  operate  as  an  estoppel  in  favor  of  a 
claimant  and  against  an  actual  incumbent.  Here,  although 
we  are  obliged  to  decide  for  the  purposes  of  this  and  like 
cases  who  is  de  facto  mayor  for  San  Francisco,  we  cannot 
determine  by  a  '^^^  judgment  which  will  operate  as  an  estop- 
pel between  Dr.  Taylor  and  Mr.  Schmitz  who  is  the  de  jure 
mayor,  however  little  doubt  there  may  be  as  to  the  proper 
decision  of  that  question.  And  as  to  the  title  of  the  secretary, 
we  are  not  required  to  determine  that.  When  we  have  once 
decided  who  is  de  facto  mayor  we  shall  have  no  difficulty  in 
determining  whose  order  the  respondent  must  obey  in  the 
matter  of  allowing  such  claims  against  the  treasury  as  must 
be  allowed  on  presentation  of  the  mayor's  certificate  that  they 
are  correct.  This  whole  question  as  to  the  right  to  decide 
incidentally  upon  the  title  to  an  office  in  a  proceeding  by  man- 
damus was  fully  and  carefully  considered  in  Morton  v.  Brod- 
erick,  118  Cal.  474,  50  Pac.  644,  and  the  result  of  the  decision 
there  is  the  same  as  in  the  case  of  People  v.  Olds,  3  GaL  167, 
58  Am.  Dec.  398  — ^viz.,  that  the  rule  in  such  cases  as  the 
present  is,  as  above  stated,  merely  a  rule  of  procedure — ^the 
rule,  that  is  to  say,  of  our  statute,  that  the  writ  of  mandamus 
will  issue  only  in  cases  where  there  is  not  another  plain, 
speedy,  and  adequate,  or  specially  prescribed  statutory,  reme- 
edy:  Code  Civ.  Proc,  1086.  The  rule  is  not  jurisdictional, 
and  its  application  to  a  particular  case  involves  only  the  exer- 
cise of  sound  legal  discretion.  In  Morton  v.  Broderick,  118 
Cal.  447,  50  Pac.  644,  it  was  held,  as  it  must  be  held  here 
upon  even  weightier  considerations,  that  the  gravity  and  ur- 
gency of  the  situation  afforded  ample  ground  for  holding  that 
there  was  no  other  remedy  adequate  or  available  to  relieve 
the  situation  except  mandamus,  which  was  accordingly  allowed 
notwithstanding  the  effect  must  be  practically  to  end  the  dis- 
pute as  to  which  of  the  two  rival  bodies  was  rightfully  the 
board  of  supervisors  of  the  city.  The  situation  here  is  cer- 
tainly as  grave  as  it  was  then.  The  government  of  the  city 
must  come  to  a  standstill  if  claims  of  public  creditors  cannot 
be  paid,  and  many  important  matters  essential  to  the  public 
welfare  must  be  left  uncared  for  unless  some  person  is  recog- 
nized as  properly  entitled  to  exercise  the  varied  and  impor- 
tant functions  pertaining  to  the  office  of  mayor. 
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This  preliminary  objection  being  disposed  of,  we  return  to 
the  question,  Who  is  mayor  of  San  Francisco  t  Dr.  Taylor 
and  Mr.  Schmitz  are  each  claiming  to  be  at  the  same  time 
the  de  jure  and  de  facto  mayor.  It  will  appear  from  the  facts 
above  stated  that  each  has  some  claim  to  be  the  de  facto 
mayor.  Dr.  Taylor  is  in  possession  of  the  offices  provided  for 
'^^'^  the  mayor  by  the  board  of  supervisors — the  governing 
body  of  the  city  and  county — and  is  recognized  by  that  board 
as  the  rightful  mayor.  Mr.  Schmitz  is  in  control,  through  his 
secretary,  of  the  premises  occupied  by  the  mayor  at  the  date 
of  his  conviction,  but  he  himself  is  a  prisoner  in  the  county 
jail,  where  it  is  the  duty  of  the  sheriff  to  keep  him  closely 
confined.  Nevertheless  his  right  to  act  is  maintained  by  some 
at  least  of  the  other  city  and  county  officers  and  by  many 
private  persons  who  resort  to  him  for  the  purpose  of  trans- 
acting official  business.  He  also  is  in  possession  of  the  official 
seal  used  by  him  up  to  the  time  of  his  conviction,  while  Dr. 
Taylor  has  been  provided  with  a  new  seal.  If  these  facts 
alone  were  considered,  it  might  be  difficult  to  decide  which 
of  the  two  is  de  facto  mayor.  But  in  such  cases  the  law 
affords  a  rule  of  decision  which  in  this  case  is  not  difficult  of 
application.  There  cannot  be  two  de  facto  incumbents  of  one 
office  at  the  same  time,  and  where  two  are  acting  simultane- 
ously, each  under  claim  of  right,  that  one  alone  will  be  recog- 
nized who  appears  to  have  the  better  legal  title:  Morton  v. 
Broderick,  118  Cal.  474,  50  Pac.  644.  For  the  purpose,  there- 
fore, of  determining  who  is  mayor  de  facto  of  San  Francisco, 
we  must  inquire  who  appears  to  be  mayor  de  jure. 

By  the  charter  of  the  consolidated  city  and  county  it  is 
provided  that  *'An  office  becomes  vacant  when  the  incumbent 
thereof  dies,  resigns,  is  adjudged  insane,  convicted  of  a  fel- 
ony or  of  an  offense  involving  a  violation  of  his  official  du- 
ties," etc. :  Art.  16,  sec.  10.  And  by  section  996  of  the  Politi- 
cal Code  it  is  provided  that  **  An  office  becomes  vacant  on  the 
happening  of  either  of  the  following  events  before  the  expira- 
tion of  the  term :  1.  The  death  of  the  incumbent 8.  His 

conviction  of  a  felony  or  of  any  offense  involving  a  violation 
of  his  official  duties." 

It  will  be  seen  that  with  respect  to  the  case  in  hand  the 
provisions  of  the  charter  and  the  state  law  are  identical. 
Either  in  the  absence  of  the  other  would  give  the  same  effect 
to  any  one  of  the  enumerated  contingencies,  including  con- 
viction of  a  felony,  that  ensues  in  the  case  of  the  death  of  the 
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incumbent — ^that  is  to  say,  the  ofSce  ipso  facto  becomes  vacant : 
People  V.  Fleming,  100  Cal.  537,  38  Am.  St.  Rep.  310,  35 
Pac.  163 ;  People  v.  Brite,  55  Cal.  79. 

''^*®  On  the  thirteenth  day  of  June,  1907,  the  verdict  of 
guilty  in  People  v.  Schmitz  was  returned  and  recorded,  but 
we  are  not  required  to  decide  in  this  case  that  the  entry  of 
a  verdict  of  guilty  constitutes  a  "conviction"  in  the  sense  of 
the  statute,  for  here  a  vacancy  was  not  declared  by  the  board 
of  supervisors,  and  Boston  was  not  elected  until  the  ninth  day 
of  July,  after  the  entry  of  judgment  on  the  8th  had  been  duly 
certified  to  the  board.  At  that  date  certainly,  if  not  before, 
Mr.  Schmitz  was  convicted.  The  event  had  occurred  which, 
by  the  terms  of  the  statute  and  of  the  charter,  vacated  the 
office. 

It  is  contended,  however,  that  the  perfecting  of  an  appeal 
from  the  judgment  and  the  granting  of  a  certificate  of  prob- 
able cause  by  the  trial  judge  prior  to  the  election  of  Bozton 
«nd  prior  to  the  declaration  of  a  vacancy  in  the  office  sus- 
pended the  operation  of  the  judgment  for  every  purpose  until 
the  appeal,  which  is  still  pending,  shall  be  finally  determined. 
We  are  clearly  of  the  opinion  that  the  statute  will  not  bear 
that  construction.  An  office  becomes  vacant  when  the  incum- 
bent is  convicted  of  a  felony,  and  also  it  becomes  vacant  when 
he  is  convicted  of  any  offense — whether  felony  or  misde- 
meanor— if  it  involves  a  violation  of  his  official  duties.  There 
are  felonies  which  involve  no  violation  of  official  duty;  there 
are  felonies,  such  as  extortion  by  a  public  officer,  which  do 
involve  a  violation  of  official  duty;  and  there  are  simple  vio- 
lations of  official  duty  which  are  misdemeanors  solely  for  that 
reason.  Whether  a  felony  does  or  does  not  involve  a  violation 
of  official  duty,  the  indictment  will  chaige  the  facts  consti- 
tuting the  felony,  and  a  verdict  of  guilty  will  import  a  sen- 
tence of  imprisonment  in  the  state  prison,  to  be  executed  at 
once  unless  a  stay  of  proceedings  pending  an  appeal  is  ob- 
tained through  the  medium  of  a  certificate  of  probable  cause, 
and  even  in  that  case  the  defendant  is  committed  to  custody  in 
the  county  jail  to  await  the  result  of  his  appeal,  unless  the 
court,  in  the  exercise  of  a  discretion  rarely  exercised,  and  only 
in  exceptional  cases,  admits  him  to  bail.  The  result  is  that  a 
public  officer  convicted  of  a  felony  is  placed  by  the  verdict 
in  a  position  and  under  a  physical  restraint  which  prevents 
him  from  performing  the  duties  of  his  office.  But  if  the  mis- 
conduct alleged  against  a  public  officer  is  a  misdemeanor  only. 
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and  only  such  because  it  is  a  violation  of  official  duty,  ''^*®  the 
proceeding  against  him  is  under  the  provisions  of  chapter 
2  of  part  2  of  the  Penal  Code,  sections  758-772.  A  verdict  of 
guilty  upon  an  accusation  based  upon  the  provisions  of  that 
chapter  does  not  involve  imprisonment  of  the  defendant  or 
any  other  penalty,  except  removal  from  office.  It  does  not,  in 
other  words,  disable  the  officer  to  discharge  the  duties  of  the 
office  pending  the  appeal,  and  accordingly  it  is  specially  pro- 
vided that  in  such  cases  he  is  not  even  suspended  from  office 
until  thirty  days  after  the  entry  of  judgment,  and  not  then 
if  in  the  mean  time  he  shall  have  taken  an  appeal  and  obtained 
a  certificate  of  probable  cause:  Pen.  Code,  sec.  770.  This 
special  provision  for  an  entire  suspension  of  the  operation  of 
the  judgment  in  an  exceptional  case  shows  what  the  rule  is  in 
all  other  cases,  and  the  ground  of  the  exception  affords  con- 
clusive evidence  of  the  meaning  and  motive  of  the  rule.  It 
means  that  since  a  prisoner  in  close  custody  cannot  administer 
a  public  office,  he  cannot  be  allowed  to  stand  in  the  way  of 
the  appointment  of  one  who  can  perform  its  duties.  No  man 
has  a  property  right  in  an  office  paramount  to  the  public 
interest.  He  has  a  property  right  in  the  salary  and  emolu- 
ments of  an  office  while  he  is  capable  of  discharging  and 
actually  discharges  its  duties,  but  when  by  his  fault  or  mis- 
fortune he  is  no  longer  able  to  render  the  service  the  public 
interests  demand  that  he  shall  give  way  to  some  one  who  can. 
An  official  who  is  declared  insane  is  simply  unfortunate,  but 
he  ceases  to  be  an  official ;  an  innocent  man  who  is  unjustly 
convicted  of  a  felony  is  doubly  unfortunate,  but  the  fact  that 
he  may  by  means  of  an  appeal  ultimately  succeed  in  establish- 
ing his  innocence  does  not  entitle  him  in  the  mean  time  to 
hold  on  to  a  public  office  which  he  is  no  more  capable  of  serv- 
ing than  if  he  were  insane.  The  law  allows  an  appeal  from  a 
conviction  of  felony  because,  so  far  from  being  against  the 
public  interest,  it  is  promotive  of  the  public  interest  that  a 
person  accused  of  crime  should  have  every  reasonable  oppor- 
tunity of  vindicating  his  innocence.  But  if  a  person  so  con- 
victed is  the  incumbent  of  a  public  office,  these  considerations 
do  not  weigh  in  favor  of  retaining  him  in  that  position  pend- 
ing an  appeal.  The  pendency  of  the  appeal  does  not  affect 
the  presumption  of  guilt,  which  arises  immediately  upon  the 
rendition  of  the  verdict,  and  it  would  be  strange  indeed  if  in 
a  state  which  gives  such  weight  to  that  presumption  as  to 
deprive  "^^^  the  defendant  of  the  right  to  bail,  and  to  require 
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in  all  but  rare  and  exceptional  cases  that  he  be  detained  in 
close  custody  in  the  common  jail,  the  law  should  at  the  same 
time  provide  for  his  continuance  in  an  office  the  duties  of 
which  he  cannot  discharge.  There  is  no  such  law.  The  only 
effect  of  an  appeal  and  certificate  of  probable  cause  is  to  stay 
the  execution  of  the  judgment.  Removal  from  office  is  not 
part  of  the  judgment  of  conviction  in  cases  of  felony,  though 
a  consequence  which  flows  from  it,  and  the  statute  in  express 
terms  defines  and  thereby  limits  the  effect  of  the  appeal  and 
certificate  of  probable  cause.  '*If  the  certificate  provided  for 
in  the  preceding  section  is  filed,  the  sheriff  must,  if  the  de- 
fendant be  in  his  custody,  upon  being  served  with  a  copy 
thereof,  keep  the  defendant  in  his  custody  without  executing 
the  judgment,  and  detain  him  to  abide  the  judgment  on  ap- 
peal": Pen.  Code.  sec.  1244.  We  are  cited  to  a  number  of 
cases  decided  in  other  jurisdictions  which  are  supposed  to 
conflict  with  these  views.  We  do  not  think  there  is  any  con- 
flict or  discordance  except  such  as  follows  necessarily  from 
different  statutory  provisions.  On  the  other  hand,  there  are 
numerous  decisions  by  courts  of  the  highest  authority  which 
fully  sustain  our  conclusions.  We  do  not  consider  it  neces- 
sary to  review  these  cases.  We  have  only  to  construe  our  own 
statutes  and  the  charter  of  San  Francisco,  the  terms  and 
policy  of  which  are  plain  and  identical,  and  there  is  no  de- 
cision of  this  court  which  is  in  the  least  degree  at  variance 
with  what  is  here  held.  The  case  of  People  v.  Tread  well,  66 
Cal.  400,  5  Pac.  686,  comes  as  near  as  any  other  to  support  the 
contention  of  respondent,  but  it  is  distinguishable  on  several 
grounds.  Treadwell,  an  attorney  at  law,  was  convicted  of  a 
misdemeanor  in  a  justice's  court  and  immediately  appealed  to, 
the  superior  court.  There  was  no  law  making  his  conviction 
operate  ipso  facto  to  deprive  him  of  his  license.  It  was  only 
the  foundation  for  a  new  proceeding  in  the  supreme  court  to 
revoke  his  license,  involving  the  issuance  of  a  citation  to  show 
cause  why  he  should  not  be  removed  and  a  hearing  upon 
the  rule  day.  The  justice  of  the  peace,  notwithstanding  the 
appeal,  forwarded  to  the  supreme  court  a  certified  copy  of  his 
docket,  and  a  citation  was  issued  to  Treadwell  to  show  cause 
why  he  should  not  be  removed.  In  response  to  the  citation 
he  alleged  the  pendency  of  his  appeal.  The  court  held,  and 
properly  held,  that  the  proceeding  under  '^^  section  288  of 
the  Code  of  Civil  Procedure  could  not  be  instituted  until  the 
judgment  became  finaL    This  is  the  rule  generally  in  civil 
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cases,  and  the  rule  was  held  applicable  to  a  proceeding  to 
revoke  a  license  to  practice  law,  which  is  essentially  a  property 
right.  An  attorney  at  law  is  not  a  public  officer.  He  does  not 
as  such  discharge  any  public  function.  His  license,  like  the 
license  of  a  physician,  a  druggist,  a  dentist,  or  an  architect, 
merely  enables  him  to  engage  in  his  vocation  for  the  service 
of  private  employers  and  for  his  private  emolument.  The 
public  is  not  concerned  in  depriving  him  of  the  right  to  prac- 
tice his  profession  in  the  service  of  those  who  choose  to  employ 
him  until  it  has  been  finally  determined  that  he  is  unfit  for  the 
profession.  The  decision  in  Treadwell's  case  was  clearly  right, 
but  a  loose  and  inaccurate  expression  occurs  in  the  opinion 
which,  if  it  were  a  correct  statement  of  the  law,  might  afford 
some  support  to  respondent's  contention.  It  is  said — argu- 
endo— that  an  appeal  to  the  supreme  court  operates  a  suspen- 
sion of  the  judgment  of  the  lower  court  for  all  purposes.  This, 
as  every  lawyer  knows,  is  not  true.  If  in  a  civil  cause  the  ap- 
pellant does  not  file  a  sufficient  undertaking  to  stay  proceedings 
upon  the  judgment,  execution  will  issue  notwithstanding  the 
pendency  of  the  appeal,  and  may  be  levied  upon  the  property 
of  the  judgment  debtor,  and  the  property  may  be  sold,  and  an 
indefeasible  title  vested  in  the  purchaser  at  the  execution  sale, 
notwithstanding  the  result  of  the  appeal,  may  be  a  complete 
and  final  reversal  of  the  judgment  of  the  trial  court.  And  as 
in  civil  cases  so  in  criminal  cases — a  judgment  not  final  may 
be  proved  for  every  purpose  for  which  it  is  effectual.  It  may 
be  proved  for  the  purpose  of  showing  a  vacancy  in  office,  just 
as  in  a  civil  case,  it  may  be  proved  to  justify  the  levy  of  an 
execution,  or  to  establish  the  title  of  the  purchaser  at  the  exe- 
cution sale,  and  this  even  after  it  has  been  reversed  on  appeal. 

The  last  objection  urged  by  the  respondent  may  be  answered 
very  briefly.  He  says  the  petitioner  is  not  secretary  to  the 
mayor  because  it  is  conceded  that  Boyle  was  duly  appointed 
to  the  place,  and  it  does  not  appear  that  he  has  ever  been 
removed.  It  would  be  a  sufficient  answer  to  this  objection 
to  say  that  the  petitioner's  claim  is  certified  by  the  de  facto 
mayor,  but  it  may  be  added  that  in  the  case  of  the  mayor's 
secretary,  who  holds  the  position  only  during  the  mayor's 
^**  pleasure,  he  is  removed  whenever  a  new  secretary  is  ap- 
pointed and  assumes  the  duties  of  the  office. 

It  is  ordered  that  the  peremptory  writ  of  mandate  issue  as 
prayed. 
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Shaw,  J.,  Angellotti,  J.,  Sloss,  J.,  Henshaw,  J.,  McFarland, 
J.y  and  Lorigan,  J.,  concurred. 

ANGELLOTTI,  J.,  Concnrring.  While  I  have  concurred 
in  the  foregoing,  I  deem  it  proper  to  add  that  I  am  satisfied 
that  the  effect  of  the  charter  provision  declaring  that  an 
office  "becomes  vacant  when  the  incumbent  thereof  dies,  re- 
signs, is  adjudged  insane,  convicted  of  a  felony,"  etc.,  was  to 
create  a  vacancy  in  the  office  of  mayor  upon  the  rendition 
and  entry  of  the  verdict  of  conviction  against  the  then  incum- 
bent. One  is  "convicted"  of  a  crime  when  a  verdict  of  guilty 
has  been  so  given  and  entered  against  him,  or  when  a  plea  of 
guilty  has  been  given  and  entered.  This  is  the  well-settled 
meaning  of  the  term  as  ordinarily  used  in  our  constitutional 
and  statutory  provisions,  and  I  can  see  no  warrant  for  con- 
cluding that  it  was  used  in  any  other  sense  in  the  charter 
provision  under  discussion.  Under  this  view,  it  is  entirely 
immaterial  whether  or  not  judgment  has  been  given  upon  the 
conviction,  or  whether  or  not  the  execution  of  any  judgment 
so  given  has  been  stayed  by  an  appeal.  The  vacancy  in  the 
office  is  in  no  way  dependent  upon  any  judgment  given  on  the 
conviction,  but  was  fully  and  finally  created  by  the  happening 
of  the  event  specified — ^viz.,  the  rendition  and  entry  of  the 
verdict  of  conviction. 

There  can,  of  course,  be  no  question  as  to  the  power  of  the 
people  of  the  city  and  county  of  San  Francisco  to  make  such 
provision  in  their  charter  as  to  purely  municipal  offices.  As 
is  shown  in  the  opinion  of  the  chief  justice,  the  provision  for 
the  ouster  of  the  incumbent  in  the  contingency  named  is  in 
no  degree  by  way  of  punishment  for  any  offense  alleged  to 
have  been  committed  by  him,  but  is  solely  for  the  purpose  of 
securing  an  efficient,  orderly,  and  decent  discharge  of  the 
duties  of  the  office,  which  doubtless  it  was  deemed  could  not 
be  had  during  the  incumbency  of  one  under  a  verdict  of  con- 
viction of  felony. 

Sloss,  J.,  and  Shaw,  J.,  concurred. 


As  to  Whether  Title  to  an  Office  can  he  Tried  in  Mandamus  proceed- 
ings, see  the  note  to  State  v.  Gardner,  98  Am.  St.  Eep.  884;  State  v. 
Grant,  14  Wyo.  41,  116  Am.  St.  Bep.  982,  and  cases  cited  in  the  cross- 
reference  note  thereto. 

One  is  ** Convicted"  who  has  pleaded  guilty  and  been  found  guilty 
by  a  jury,  although  sentence  has  not  been  pronounced:  Quintard 
T.  Knoedler,  53   Conn.  485,  55  Am.  Bep.   149.    But  tee  Blaufui  t» 
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People,  69  N.  Y.  107,  25  Am.  Bep.  148.  And  a  pardon  granted  after 
▼erdict  and  judgment,  bnt  pending  appeal,  is  valid  nnder  a  statute 
authorizing  the  governor  to  grant  pardons  "after  conviction":  State 
V.  Alexander,  76  N.  C.  231,  22  Am.  Bep.  675;  Commonwealth  y.  Lock- 
-wood,  109  Maaa.  323,  12  Am.  Bep.  699. 
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CAUGHLIN  V.  CAMPBELL-SELL  BAKING  COMPANY. 

[39  Colo.  148,  89  Pae.  83.] 

KEGUGEKCE — ^Leaying  Team  in  Public  Street. — ^LeaYing  & 
yeiy  gentle  team  upon  the  public  street  restrained  bj  a  fifty-six 
pound  weight  connected  by  straps  to  the  bridle-bits  is  not  negligence 
per  se,  for  which  the  owner  of  the  team  is  liable  for  mischief  done  bj 
the  team  in  running  away.  The  question  whether  such  act  is  due 
care  or  negligence  is  for  the  jury  to  determine  from  all  the  facta 
and  circumstances  surrounding  the  transaction,    (p.  160.) 

APPEAL. — ^Findings  of  the  Trial  Oonrt  are  entitled  to  the 
same  consideration  at  the  hands  of  the  appellate  court  as  the  ver- 
dict of  a  jury.    (p.  162.) 

KEQUa^NCE — ^Leaving  Horse  in  Street. — ^The  owner  of  a 
gentle  horse  who  leaves  it  standing  in  a  public  street,  fastened  as 
an  ordinarily  prudent  man  would  fasten  it  in  like  circumstances,  is 
not  responsible  for  whatever  injuries  may  occur  if  the  horse  breaka 
loose.     (p.  163.) 

NEQLIGENCE — ^Leaving  Horse  in  Public  Street. — A  person 
who  leaves  his  horse  in  a  public  street  or  highway  must  use  ordinary 
care  and  prudence  in  fastening  or  restraining  it  so  as  to  prevent  in- 
jury,    (pp.  163,  164.) 

KEQIiIQENCE — Ordinance  as  Evidence. — An  ordinance  im- 
posing a  penalty  may  be  introduced  in  evidence,  not  for  the  purpose 
of  creating  or  taking  away  a  civil  liability,  but  as  bearing  upon  the 
issue  of  negligence.  The  jury  may  consider  compliance  with  the  or- 
dinance as  a  circumstance  tending  to  show  due  care,  and  a  violatioik 
as  tending  to  show  negligence,     (p.  164.) 

T.  H.  Hardcastle,  for  the  appellant 

J.  Grozier,  for  the  appellee. 

i*»  CAMPBELL,  J.  The  plaintiff  Caughlin  says  he  left 
liis  bicycle  on  Fifteenth  street  in  the  city  of  Denver  leaning' 
against  ^^^  the  adjacent  curbstone.  While  the  driver  of  de- 
fendant's wagon,  to  which  two  horses  were  attached,  was  en- 
gaged in  making  delivery  of  the  products  of  its  bakery,  which 
business  the  defendant  was  conducting  in  the  city  of  Denver^ 

(158) 
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the  driver,  negligently,  as  the  complaint  avers,  left  the  wagon 
and  team  standing  near  plaintiff's  vehicle  without  any  person 
in  charge  or  control  thereof,  by  reason  of  which  negligence 
the  horses  ran  away,  and  with  the  wagon  ran  over  plaintiff's 
bicycle  and  injured  it,  for  which  damages  are  sought  by  this 
action.  .  The  negligence  of  the  defendant  is  denied  in  the  an- 
swer. Upon  these  controverted  issues  the  case  was  tried  by 
the  court  without  a  jury.  The  findings  were  against  the 
plaintiff,  and  judgment  thereon  was  rendered  dismissing  the 
action.  From  this  judgment  the  plaintiff  took  the  case  to 
the  court  of  appeals. 

For  injuries  of  this  character,  the  cause  of  action  is  negli- 
gence. Plaintiff  in  his  complaint  expressly  grounded  his  ac- 
tion upon  defendant's  negligence  in  leaving  the  team  and 
wagon  in  the  street  without  any  person  in  charge.  From  the 
admissions  of  the  parties  and  specific  findings  of  the  court 
ux>on  evidence  which,  though  not  altogether  harmonious  as  to 
some  minor  particulars,  as  to  important  matters  is  not  con- 
flicting, it  appears  that  defendant's  driver  has  been  employed 
for  more  than  a  year,  and  the  team,  though  one  of  the  horses 
was  used  only  a  short  time,  were  very  gentle  and  quiet,  had 
traveled  this  same  route  every  day,  and  had  never  been  known 
to  be  frightened  or  to  show  evidence  of  viciousness.  On  the 
morning  of  the  accident,  after  plaintiff  left  his  bicycle  on 
Fifteenth  street,  placing  it  in  the  ordinary  way  in  which  riders 
do,  he  went  into  Thompson's  grocery  store,  and  the  defend- 
ant's driver  with  a  team  of  horses  drove  up  in  front  of  the 
store,  whether  before  or  after  plaintiff  alighted  from  his 
bicycle  the  ****  witnesses  do  not  agree,  and  stopped  within 
two  or  three  feet  of  the  sidewalk,  got  off  the  wagon,  put  on 
the  brakes,  and  let  drop  to  the  ground  a  weight,  which  was 
supposed  to  hold  the  horses,  and  then  entered  the  store. 
While  the  driver  was  there  the  team  started  up  for  some  reason 
which  is  not  disclosed  by  the  evidence,  notwithstanding  the 
precautions  taken  by  the  driver,  and  ran  over  and  injured 
plaintiff's  bicycle.  The  court  found  that  the  driver  exercised 
reasonable  care  in  what  he  did;  that  there  was  nothing  un- 
usual about  the  team ;  that  he  had  a  right  to  drive  them  where 
he  did  and  leave  them  in  the  manner  in  which  he  did,  and 
from  all  the  facts  the  finding  was  that  defendant  was  not 
guilty  of  the  negligence  charged. 

The  horses  were  not  hitched  to  any  permanent  object,  but 
were  restrained  or  held  in  check  by  means  of  an  iron  weight 
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To  this  piece  of  iron,  weighing  fifty-six  pounds,  which  is  car- 
ried in  the  wagon  or  hangs  suspended  therefrom  when  the 
horses  are  traveling,  are  attached  two  broad  straps,  one  by 
which  the  weight  is  lifted  from  and  dropped  to  the  ground, 
and  the  other  passes  along  under  the  tongue  of  the  wagon 
to  within  four  feet  of  the  heads  of  the  horses.  Fastened  to 
this  broad  strap  at  this  point  is  a  ring,  and  connected  with 
this  ring  are  two  other  straps,  one  running  to  the  mouth  of 
each  horse  and  attached  to  the  rings  of  the  bridle  bits  on  both 
sides  of  his  mouth,  so  that  when  the  weight  is  dropped  from 
the  wagon  and  the  horses  attempt  to  move  the  strap  pulls 
upon  the  bits  of  the  horses  on  both  sides  at  the  same  time. 

The  appellant's  x>osition  is  that  the  act  of  defendant's  driver, 
in  leaving  the  team  and  wagon  standing  in  the  street  as  he 
did,  was  negligence  per  se,  for  which  the  defendant  is  liable 
in  damages  for  any  mischief  that  the  horses  may  do.  It  is 
not  the  law  **^  that  the  owner  of  a  vehicle  drawn  by  horses 
is  absolutely  liable  for  damages  that  they  may  do  while  they 
are  being  driven  along,  or  left  standing  in,  a  public  highway. 
The  plaintiff  unquestionably  was  lawfully  on  the  street  with 
his  bicycle,  and  the  evidence  does  not  show  that  he  was  guilty 
of  negligence  that  contributed  to  the  injury.  The  defendant 
likewise  was  lawfully  on  the  street  with  its  horses  and  wagon. 
It  is  not  true,  however,  as  the  plaintiff  contends,  that  the 
mere  act  of  leaving  the  horses  and  wagon  on  the  street  unat- 
tended is  negligence  per  se,  even  if  the  fact  that  the  horses  got 
loose  be  some  evidence  of  negligence.  The  latter  point  was  so 
ruled  in  Strup  v.  Edens,  22  Wis.  432,  though  it  was  said  that 
such  a  thing  might  occur  notwithstanding  due  care  in  hitch- 
ing. 

The  very  cases  cited  by  plaintiff  show  that  where  some 
restraint  has  been  placed  upon  horses  left  standing  in  a  street, 
the  question  whether  such  act  is  due  care  or  negligence  is 
for  the  jury  to  determine  from  all  the  facts  and  circumstances 
surrounding  the  transaction.  Such  was  the  case  of  Rumsey 
V.  Nelson,  58  Vt.  590,  3  Atl.  484.  There  it  was  said  that  it 
might  be  considered  as  negligence  in  the  fastening  or  leaving 
unattended  of  one  horse  that  would  not  be  so  considered  in 
another,  and  for  that  reason  the  character  of  the  horse  as 
being  gentle  or  vicious  is  relevant. 

In  Pearl  v.  Macauley,  6  App.  Div.  70,  39  N.  T.  Supp.  472, 
which  was  an  action  for  personal  injuries  which  resulted  from 
plaintiff's  being  knocked  down  and  run  over  by  defendant's 
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horse  and  wagon  which  had  been  left  unattended  in  the  street, 
the  court  instructed  the  jury  that  whether  the  act  of  the  de- 
fendant was  negligence  for  which  he  was  responsible  was  for 
them  to  determine,  and  if  the  horse  was  not  properly  secured, 
defendant  may  be  liable,  otherwise  not. 

158  rpjjg  plaintiff  seems  to  rely  upon  the  dortrine  an- 
nounced in  the  leading  case  of  Fletcher  v.  Rylands,  1  L.  R. 
Ex.  265,  affirmed  by  the  house  of  lords  in  Rylands  v.  Fletcher, 
3  H.  L.  Rep.  330.  That  was  a  case  where  the  plaintiff  was 
damaged  by  his  property  being  flooded  by  water  which,  with- 
out any  fault  on  his  part,  broke  out  of  a  reservoir  constructed 
on  defendants*  lands  by  defendants'  orders  and  maintained 
by  them.  The  ruling  was  that  where  a  person  lawfully  brings 
on  his  land  something  which,  though  harmless  while  it  remains 
there,  will  naturally  do  mischief  if  it  escape  out  of  his  land, 
it  is  his  absolute  duty  to  keep  it  in  at  his  peril.  This  case 
has  been  followed  by  some  of  the  courts  of  this  country,  and 
rejected  by  others. 

In  his  valuable  work  on  the  Law  of  Torts,  fourth  edition, 
at  page  442,  Mr.  Pollock  says  that  the  judgment  of  that  case 
itself  suggests  the  possibility  of  exceptions,  and  that  the  tend- 
ency of  later  decisions  has  been  rather  to  encourage  the  dis- 
covery of  exceptions  than  otherwise.  He  further  suggests 
that  the  policy  of  the  law  might  have  been  satisfied  by  requir- 
ing the  defendant  to  insure  diligence  in  proportion  to  the 
manifest  risk,  instead  of  making  him  in  such  eases  an  absolute 
insurer,  and  says:  '*Yet  no  case  has  been  found,  not  being 
closely  similar  in  its  facts,  or  within  some  previously  recog- 
nized category,  in  which  the  unqualified  rule  of  liability  with- 
out proof  of  negligence  has  been  enforced." 

This  court  in  the  case  of  G.  B.  &  L.  Ry.  Co.  v.  Eagles,  9 
Colo.  544,  13  Pac.  696,  cited  the  case,  not,  however,  to  the 
proposition  asserted  by  this  plaintiff,  but  in  support  of  the 
doctrine  that,  in  general,  if  a  voluntary  act,  lawful  in  itself, 
may  naturally  and  proximately  result  in  the  injury  of  an- 
other or  the  violation  of  his  legal  rights,  the  actor  must  at  his 
peril  see  to  it  that  such  injury  does  not  follow. 

*^*  In  an  elaborate  opinion  by  Bissell,  J.,  in  Bishop  v. 
Brown,  14  Colo.  App.  535,  61  Pac.  50,  cited  with  approval 
as  to  one  point  in  City  of  Greeley  v.  Foster,  32  Colo,  292,  75 
Pac.  351,  the  learned  judge  discusses  the  case  of  Rylands 
▼.  Fletcher,  3  H.  L.  Rep.  330,  and  while  not  personally  agree- 
ing with  the  judgment  therein,  concedes  it  to  be  the  law  in 
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England,  though  not  in  accordance  with  the  general  Ameri- 
can doctrine.  He  says  that  the  Rylands  case  was  cited  by 
this  court  in  the  Eagles  case  (9  Colo.  544,  13  Pac.  696),  to 
the  proposition  (which  was  one  of  the  exceptions  established 
by  that  very  case),  that  wherever  injury  is  done  and  results 
from  the  act  of  the  defendant,  and  the  injury  is  the  natural 
and  probable  consequence  of  the  act  and  ought  to  have  been 
foreseen,  there  is  a  presumption  of  negligence,  and  the  defend- 
ant may  be  held,  though  the  plaintiff  does  not  fully  sustain  the 
burden  of  establishing  the  negligence  which  is  imposed  upon 
him  in  another  class  of  cases. 

Whatever  may  be  said  of  the  unqualified  doctrine  of  the 
English  case,  concerning  which  we  express  no  opinion,  it  is 
not  applicable  to  the  case  in  hand.  Here  the  defendant  was 
lawfully  on  the  highway  with  its  team  and  wagon.  While  it 
is  possible  that  an  injury  might  be  caused  by  leaving  the  team 
restrained  as  it  was,  we  cannot  say,  either  as  a  question  of 
law  or  of  fact,  that  it  was  the  natural  or  probable  result  of 
such  act  that  the  team  would  break  loose  and  cause  mischief. 
All  the  cases  upon  this  and  analogous  questions  which  we  have 
been  able  to  find  decided  by  the  courts  of  this  country  lay 
down  the  rule  that  the  cause  of  action  is  based  upon  negli- 
gence, and  negligence  must  be  established  by  the  plaintiff, 
or  he  cannot  recover. 

In  addition  to  the  cases  already  cited,  Belles  v.  Kellner, 
67  N.  J.  L.  255,  91  Am.  St.  Rep.  429,  51  Atl.  700,  54  Atl.  99, 
57  L.  R.  A.  627,  is  a  good  illustration.  Quoting  from  Griggs 
V.  Fleckenstein,  14  Minn.  81,  100  Am.  Dec.  199,  ^^  the 
court  said:  **The  degree  of  care  required  of  the  plaintiff,  or 
those  in  charge  of  his  horse  at  the  time  of  the  injury,  is  that 
which  would  be  exercised  by  a  persoh  of  ordinary  care  and 
prudence  under  like  circumstances.  It  cannot  be  said  that 
the  fact  of  leaving  the  horse  unhitched  is  in  itself  negligence. 
Whether  it  is  negligence  to  leave  a  horse  unhitched  must  de- 
pend upon  the  disposition  of  the  horse,  whether  he  was  under 
the  observation  and  control  of  some  person  all  the  time,  and 
many  other  circumstances,  and  is  a  question  to  be  determined 
by  the  jury  from  the  facts  in  each  case." 

The  findings  of  the  trial  court  are  entitled  to  the  same  con- 
sideration at  our  hands  as  the  verdict  of  a  jury.  It  found 
that  the  fastening  or  restraining  of  the  defendant's  horses 
by  means  of  the  weight  was  a  prudent  and  reasonable  act  of 
care  upon  its  part,  and  we  cannot  say  that  the  findings  are 
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not  supported  by  the  evidence.  Equally  honest  and  intelli- 
gent men  might  differ  as  to  whether  leaving  the  team  and 
wagon  as  the  defendant  did  was  the  exercise  of  proper  care 
or  a  negligent  act.  The  court  below  was  of  the  opinion  that 
it  was  a  proper  degree  of  care,  and  we  cannot  interfere  with 
that  finding. 

The  plaintiff  apparently  places  reliance  upon  an  observa- 
tion  of  Tindal,  C.  J.,  in  Illidge  v.  Goodwin,  5  Car.  &  P.  190, 
which  is  cited  and  approved  in  Colorado  Mortgage  Co.  v. 
Rees,  21  Colo.  435,  42  Pac.  42.  That  was  a  case  where  the 
plaintiff  was  injured  by  a  horse  which  was  attached  to  a  cart 
and  left  standing  in  the  street  by  the  defendant  without  any 
person  to  watch  them,  and  no  attempt  was  made  to  hitch  or  in 
any  way  restrain  the  animal.  The  remark  of  the  court  was  in 
answer  to  the  suggestion  of  counsel  for  defendant  that  the  horse 
was  frightened  by  a  third  person  passing  and  striking  the  same, 
and  that  the  particular  in  jury  was  caused  by  the  bad  manage^ 
ment  ^^^  of  plaintiff's  shopman,  who  came  out  and  laid  hold 
of  the  horse's  head.  The  learned  chief  justice  said :  *' If  a  man 
chooses  to  leave  a  cart  standing  in  the  street,  he  must  take  the 
risk  of  any  mischief  that  may  be  done." 

It  must  be  borne  in  mind  that  this  observation  was  made 
for  the  purpose  of  showing  that  though  there  may  have  been 
an  intervening  cause,  yet  if  the  injury  would  not  have  oc- 
curred but  for  the  negligence  of  the  defendant,  the  latter  is 
nevertheless  liable.  To  the  same  point  the  case  was  cited 
in  the  Rees  case  (21  Colo.  435,  42  Pac.  42).  The  facts  in  the 
Illidge  case  were  that  the  defendant  himself  had  said  that 
the  horse  was  given  to  backing,  and  it  was  very  wrong  for 
the  man  to  leave  it  in  the  street.  As  applicable  to  the  facts 
before  the  court  and  bearing  on  the  question  of  intervening 
cause,  the  chief  justice  was  right,  but  it  is  not  the  law  in  this 
country,  and  we  apprehend  it  has  never  been  the  law  in 
England,  that  the  owner  of  a  gentle  horse  who  leaves  it  stand- 
ing in  a  street,  fastened  as  an  ordinarily  prudent  man  would 
fasten  such  an  animal  in  like  circumstances,  is  responsible 
in  damages  for  whatever  injuries  may  occur  if  the  horse 
breaks  loose. 

In  City  of  Denver  v.  Utzler,  38  Colo.  300,  120  Am.  St.  Rep. 
108,  88  Pac.  143,  8  L.  R.  A.,  N.  S.,  77,  the  court  in  effect  said 
that  a  person  who  leaves  his  horse  in  a  public  highway  must  use 
ordinary  care  and  prudence  in  fastening  or  restraining  the 
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same  so  as  to  prevent  injuries.  This  accords  with  the  doc- 
trine we  have  declared  in  this  case. 

In  behalf  of  the  defendant  was  admitted  in  evidence  an  or- 
dinance of  the  city  of  Denver  which  imposes  a  penalty  upon 
any  person  who  leaves  any  horse  or  other  animal  attached 
to  a  wagon  in  any  street  in  the  city  without  securely  fasten- 
ing such  horse,  or  without  the  same  being  fastened  by  chain 
or  strap  to  a  weight  or  some  other  stationfkiy  object,  ^^''^  the 
weight  to  be  of  metal,  and  weighing  not  less  than  fifteen 
pounds  for  a  single  horse,  and  twenty-five  pounds  for  a  team 
of  horses.  The  plaintiff  says  that  there  was  error  in  this 
ruling  because  an  ordinance  of  the  city  cannot  create  or  ab- 
rogate a  civil  duty  enforceable  at  the  common  law.  To  this 
are  cited,  Philadelphia  B.  R.  Co.  v.  Ervin,  89  Pa.  71,  33  Am. 
Rep.  726 ;  Heeney  v.  Sprague,  11  R.  I.  456,  23  Am.  Rep.  502. 
Such  seems  to  be  the  rule,  but  the  rule  permits  the  introduc- 
tion of  an  ordinance  or  statute  of  this  chai-acter,  not  for  the 
purpose  of  creating  or  taking  away  a  civil  liability,  but  as 
bearing  upon  the  question  of  negligence.  That  is  to  say,  the 
jury  are  entitled  to  consider  compliance  with  an  ordinance 
as  a  circumstance  tending  to  show  due  care,  and  a  violation 
as  tending  to  show  negligence.  When  this  ordinance  was  ad- 
mitted, the  court  said  it  might  be  considered  for  what  it  was 
worth.  If  it  was  considered  at  aU,  it  must  have  been  for  the 
purpose  above  suggested,  since  the  findings  were  in  no  wise 
based  upon  defendant's  obedience  to  the  ordinance,  because 
the  court  was  of  opinion  that  defendant's  restraint  of  the  team 
was  the  exercise  of  the  care  which  the  civil  law,  not  the  or- 
dinance, demands  in  cases  of  this  kind. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Chief  Justice  Steele  and  Mr.  Justice  Gabbert  concur. 


A  Person  has  no  Bight  to  Leave  Eis  Horse  in  a  public  street,  unleBS 
it  is  securely  fastened  or  in  charge  of  some  one  competent  to  take 
care  of  it,  and  he  is  bound  to  take  care  that  the  horse  does  no  in- 
jury in  consequence  of  being  frightened  by  anything  that  may  oc- 
cur: Denver  v.  Utzler,  38  Colo.  300,  120  Am.  St.  Rep.  108;  Damonte 
V.  Patton,  118  La.  530,  118  Am.  St.  Bep.  384,  and  cases  cited  in  the 
cross-reference  note  thereto. 
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PEOPLE  V.  BURTON. 

[39  Colo.  164,  88  Pae.  1063.] 

▲TT0BNir7S  AT  ItAW— Disbarment. — If  an  attorney  at  law 
eonyieted  of  a  felony  in  another  state  is  restored  to  his  civil  rights 
bj  pardon,  the  latter  fact  is  not  a  defense  to  disbarment  proceedings 
for  the  same  offense,  and  the  court  may  consider  the  conduct  of  the 
attorney,  and  if  satisfied  that  it  haa  been  such  as  to  require  his  dis- 
barment, may  disbar  him.     (p.  166.) 

ATTORNEYS  AT  LAW— Dlabarment— Denial  of  OuUt— Bvl- 
deuce. — ^If,  in  proceeding  to  disbar  an  attorney,  the  answer  denies  the 
allegations  of  the  information  that  he  has  been  guilty  of  gross  or  other 
professional  misconduct,  admits  that  he  was  tried  and  convicted  as 
charged,  avers  that  he  was  not  guilty,  did  not  receive  a  fair  trial, 
and  tbat  because  of  his  innocence  and  improper  conviction  he  was 
granted  a  full  and  free  pardon,  a  motion  for  judgment  on  the  plead- 
ings will  be  overruled  and  the  respondent  be  allowed  to  offer  proof  in 
his  defense,     (p.  166.) 

S.  S.  Lai^,  for  the  petitioner. 

Morrison  &  De  Soto  and  B.  Talbot,  for  the  respondent. 

165  STEELE,  C.  J.  The  respondent  was  admitted  to  prac- 
tice in  this  state  as  an  attorney  at  law  on  March  9,  1896,  and 
the  information  states  that  he  has  been  guilty  of  gross  pro- 
fessional malconduct  in  that,  under  an  indictment  charging 
him  with  felony,  to  wit,  grand  larceny,  he  was,  on  the  eight- 
eenth day  of  September,  1903,  tried,  convicted  and  sentenced 
in  the  superior  court  for  criminal  business  at  Boston,  in  the 
state  of  ^lassachusetts. 

The  defendant,  in  his  answer,  denies  that  he  has  been  guilty 
of  gross  or  other  professional  malconduct,  as  charged  in  the 
information,  or  at  all ;  admits  that  he  was  tried,  convicted  and 
sentenced,  as  charged  in  the  information,  but  he  avers  that 
he  was  not  guilty  of  the  charge  laid  in  the  indictment;  that 
he  did  not  receive  a  fair  or  impartial  trial  thereon ;  and  fur- 
ther states  that,  by  reason  of  representations  truthfully  made 
to  the  then  governor  of  Massachusetts,  and  by  reason  of  the 
fact  that  it  was  manifest  that  he  was  innocent  of  any  offense, 
and  had  been  wrongfully  convicted,  the  said  governor  of  Mas- 
sachusetts did,  on  the  25th  of  May,  1904,  issue  to  respondent 
a  full  and  free  pardon. 

Petitioner  has  moved  for  judgment  upon  the  pleadings. 

We  have  held,  in  the  case  of  People  v.  Webber,  26  Colo. 
229,  57  Pac.  1079,  that  "Pardon,  or  the  payment  of  a  fine, 
or  service  of  sentence,  may  restore  one  to  his  civil  eights — ^may 
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blot  out  the  offense  committed — ^but  it  cannot  wipe  out  the 
act  of  which  he  was  adjudged  guilty,  and  it  is  the  act  that  the 
court  considers  in  these  disbarment  proceedings.'*  And  that 
**any  misconduct  of  an  attorney  which  would  render  his  con- 
tinuance in  practice  incompatible  with  the  proper  respect  of 
the  court  for  itself,  or  a  proper  regard  for  *®*  the  integrity  of 
the  profession,  is  sufficient  to  cause  his  disbarment." 

So  that  the  fact  that  the  respondent  has  been  restored  to 
his  civil  rights  by  the  pardon  of  the  governor  of  Massachu- 
setts is  not  a  defense,  and  the  court  may  consider  the  con- 
duct of  the  attorney,  and,  if  satisfied  that  his  conduct  has  been 
such  as  to  require  his  disbarment,  may  disbar  him.  But  the 
question  which  is  here  presented  has  not  been  decided  by  this 
court,  and  we  are  not  prepared,  at  this  time,  to  determine 
whether,  in  this  character  of  proceeding,  a  judgment  of  con- 
viction is  conclusive  evidence  of  the  guilt  of  a  respondent,  or 
is  simply  prima  facie  evidence.  In  view  of  the  statements  in 
the  answer  that  he  is  not  guilty  of  any  professional  malcon- 
duct,  that  he  did  not  have  a  fair  and  impartial  trial,  and 
that,  because  of  his  innocence  and  improper  conviction,  the 
governor  of  Massachusetts  granted  him  a  full  and  free  pardon, 
we  have  concluded  to  reserve  the  determination  of  the  ques- 
tion concerning  the  effect  of  the  record  of  conviction,  and  to 
permit  the  respondent  to  offer  proof  in  defense  of  the  charge 
preferred.  The  motion  for  judgment  upon  the  pleadings  will 
be  denied. 

Decision  en  banc,  all  the  justices  concurring. 


On  Grounds  for  the  Disharmeni  of  Attorneys^  see  the  notes  to  In  re 
Philbrook,  45  Am.  St.  Eep.  71;  In  re  Thresher,  114  Am.  St.  Bep.  839. 
An  attorney  should  be  disbarred  whenever  he  ceases  to  have  a  good, 
moral  character:  People  v.  Smith,  200  HI.  442,  93  Am.  St.  Bep.  206; 
People  V.  Macauley,  230  HI.  208,  120  Am.  St.  Bep.  287. 
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RICHARDS  V.  SANDERSON. 

[39  Colo.  270,  89  Pac.  769.] 

PUBUO  IiAKDS — ^Blgbt  to  Oraze  Stock  uiK>n. — ^There  is  an 
implied  lieense  that  the  public  lands  shall  be  free  to  the  people  who 
seek  to  use  them  for  the  purpose  of  grazing  stock,  so  long  as  the 
government  does  not  forbid  such  use.     (p.  169.) 

FUBLIO  UiinyB — Qrasing  Stock  upon. — ^The  privilege  of  graz- 
ing stock  upon  the  public  lands  cannot  be  monopolized  hj  anyone  di- 
rectly or  indirectly,  or  under  claim  that  he  is  but  protecting  his  own 
land.     (p.  169.) 

ANIMALS— T7nf meed  Private  Lands— Sigbt  to  Keep  Off  Tres- 
peeadng  Animals. — A  person  has  the  right  to  drive  the  cattle  of  an- 
other from  the  unfenced  land  of  the  former,  exercising  that  degree 
of  care  to  prevent  injury  thereto  that  would  ordinarily  be  observed 
by  a  prudent  person,  but  when  the  cattle  cross  the  line  of  the  land 
of  such  owner  onto  land  belonging  to  the  government,  the  right  to 
drive  them  further  ceases,     (p.  169.) 

ANIMALS — ^Trespassing— Unindosed  Lands. — ^The  principle  of 
law  derived  from  England,  that  the  owner  must  prevent  his  stock 
f  r6m  going  upon  the  uninclosed  land  of  his  neighbor,  is  not  applicable 
to  the  vast  regions  of  the  public  domain  which  have  long  been  open 
to  the  use  of  stock-raisers,    (pp.  169,  170.) 

FUBLIO  LANDS— Stock-grasing  Privilege*— Usual  Bange^ — 
In  an  action  to  recover  for  the  wrongful  driving  of  cattle  from  their 
usual  range  on  government  land,  if  it  is  undisputed  that  the  vicinity 
from  which  they  were  driven  was  their  usual  range,  it  is  not  neces- 
sary to  instruct  the  jury  as  to  the  quantum  of  proof  which  is  re- 
quired to  establish  the  fact  that  the  cattle  had  been  willfully  driven 
^m  their  usual  range,  nor  is  it  necessary  in  such  case  to  define  the 
word  "range"  when  it  is  undisputed  that  the  government  lands  from 
which  they  were  driven  was  their  usual  range,     (p.  170.) 

PX7BLI0  LANDS  —  Stock-grazing  Privileges  —  Driving  ftom 
Usual  Bangs. — ^Under  a  statute  providing  that  if  any  person  shall 
maliciously  drive  cattle  from  their  usual  range  he  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  liable  to  the  party  injured  in 
three  times  the  amount  of  the  actual  injury  occasioned  by  the  com- 
mission of  the  offense,  it  is  not  necessary  to  establish  a  cause  of  ac- 
tion that  the  cattle  be  driven  beyond  the  limits  of  the  territory  with- 
in which  they  may  naturally  range.  Willful  driving  to  any  material 
extent  from  public  domain  within  such  territory  to  another  locality, 
within  or  without  such  territory,  is  a  driving  from  their  usual  range. 
<p.  171.) 

ANIMALS — Grazing  Privileges — Uninclosed  Lands. — One  who 
turns  his  cattle  out  to  graze,  unrestrained,  upon  lands  where  he  has  a 
right  to  turn  them,  knowing  that  they  will  probably  wander  on  the 
uninclosed  lands  of  another,  is  under  no  obligation  to  prevent  them 
from  entering  upon  such  premises,  and  if  they  do  so  enter  through 
following  their  natural  instincts,  he  is  not  responsible  for  the  dam- 
ages occasioned  thereby,    (p.  172.) 

AOnONS. — Advice  of  Oonnsel  does  not  bar  an  action,  nor  is 
It  any  defense  to  one  for  actual  damages  caused  by  a  wron^ul  act, 
but  is  limited  to  mitigation  of  vindictive  damages,     (p.  173.) 
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ANIMAIbS — ^Maliciotisly  Diiving  Cattle  from  Usual  Bange. — 
Under  a  statute  providing  that  if  any  person  shall  ''maliciously" 
drive  cattle  from  their  usual  range  he  shall  be  deemed  guilty  of  a 
misdemeanor  and  liable  in  triple  damages,  the  word  '' maliciously " 
means  a  wrongful  act  done  intentionally,  without  just  cause  or  ex- 
cuse,   (p.  173.) 

APPEAlr-— Admission  of  Evidence. — A  party  cannot  successfully 
complain  on  appeal  of  the  admission  or  rejection  of  evidence  which 
tends  to  prove  an  act  that  he  himself  admits  he  committed,    (p.  174.) 

DAMAGES — ^Verdict — Computation. — ^If  a  statute  allows  the 
successful  party  to  recover  a  sum  which  is  determined  by  multiplying 
the  actual  damages  sustained  a  specified  number  of  times,  it  is  im- 
material whether  the  jury  return  in  their  verdict  the  sum  which  the 
plaintiff  is  entitled  to  recover  by  virtue  of  the  statute,  or  whether 
they  return  the  actual  damages,  and  the  court  directs  the  judgment 
to  be  entered  in  accordance  with  the  statute,     (p.  174.) 

VERDICT. — ^Affidavits  of  Jurors  cannot  bo  Becetved  to  im- 
peach their  verdict,     (p.  175.) 

Bichardson  &  Hawkins,  for  the  appellants. 
Ward  &  Ward,  for  the  appellees. 

*^*  GABBERT,  J.  Appellee,  as  plaintiff,  brought  an  fic- 
tion against  appellants,  as  defendants,  to  recover  damages  re- 
sulting from  the  wrongful  driving  of  cattle  belonging  to  the 
plaintiff.  There  was  judgment  for  plaintiff,  from  which  the 
defendants  appeal. 

It  appears  from  the  pleadings  and  testimony  that  the  par- 
ties to  this  action  each  owned,  or  had  leased  in  severalty,  sev- 
eral thousand  acres  of  land.  For  the  most  part  these  lands 
were  alternate  sections,  the  intervening  sections  being  govern- 
ment land.  The  major  part  of  the  lands  of  plaintiff  were 
north  of  Bijou  creek,  while  the  greater  part  of  the  lands  of 
defendants  were  south  of  this  stream.  The  lands  of  both  par- 
ties  were  adjacent  to  each  other  except  as  separated  by  that 
belonging  to  the  government;  or,  perhaps,  more  accurately 
speaking,  were  in  the  same  general  territory,  with  the  prin- 
cipal holdings  divided  by  Bijou  creek,  the  different  tracta 
of  each  being  mostly  separated  by  intervening  alternate  sec- 
tions belonging  to  the  government.  Both  parties  were  en- 
gaged in  the  business  of  keeping  and  raising  cattle  upon  their 
respective  lands  and  upon  those  adjacent,  belonging  to  the 
United  States.  With  a  few  exceptions  which  will  be  noted 
later,  none  ^^  of  these  lands  were  fenced,  and  the  cattle  of 
plaintiff  ranged  over  the  entire  territory  within  which  the 
lands  of  the  parties  are  situate,  and  in  so  doing  grazed  upon 
lands  belonging  to  the  defendants.    The  usual  summer  range 
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of  plaintiff's  cattle  was  in  a  section  of  country  south  of  Bijou 
creek,  known  as  *'Six  Shooter  Gulch.'*  The  testimony  estab- 
lishes beyond  dispute,  in  fact,  it  is  admitted  by  the  defend- 
ants, that  in  the  spring,  summer  and  early  autumn  of  1901 
they  drove  the  cattle  oif  the  plaintiff  from  this  locality  off 
their  lands,  and,  incidentally,  over  and  across  intervening 
government  land,  and  beyond  the  territory  within  which  these 
lands  are  included,  for  the  purpose  of  preserving  the  herbage 
and  grajss  upon  their  own  lands. 

The  important  question  presented  at  the  outset  is,  whether 
the  defendants  had  the  right  to  do  so,  it  being  contended 
on  their  behalf  that  they  had,  provided  that  in  driving  the 
cattle  of  plaintiff,  reasonable  care  was  exercised  to  prevent 
injury  to  them.  An  instruction  to  this  effect  was  requested 
on  behalf  of  the  defendants,  and  refused.  There  was  no  error 
in  this  refusal.  There  is  an  implied  license  that  the  public 
lands  of  the  United  States  shall  be  free  to  the  people  who 
seek  to  use  them  for  the  purpose  of  grazing  stock,  so  long 
as  the  government  does  not  forbid  such  use.  To  protect  this 
use,  Congress,  in  1885,  passed  an  act  the  purpose  of  which 
was  to  prevent  parties  from  monopolizing  any  part  of  the 
public  domain:  The  Josef  a  Segunda,  23  U.  S.  321,  6  L.  ed. 
332.  Our  state  laws  bearing  on  the  subject  indicate  the  same 
policy.  The  privilege  of  grazing  stock  upon  the  public  lands 
cannot  be  monopolized  by  anyone,  directly  or  indirectly,  or 
xmder  claim  that  he  is  but  protecting  his  own  lands :  Buf  ord 
V.  Houtz,  133  XI.  S.  320,  10  Sup.  Ct.  Rep.  305,  33  L.  ed.  618  j 
Taylor  v.  Buf  ord,  8  Utah,  113,  29  Pac.  880 ;  Martin  v.  Platte 
Valley  Sheep  Co.,  12  Wyo.  432,  76  Pac.  671,  78  Pac.  1093. 

^^  The  defendants  had  the  right  to  drive  the  cattle  of 
plaintiff  from  their  own  lands,  exercising  that  degree  of  care 
to  prevent  injury  thereto  that  would  ordinarily  be  observed 
by  a  prudent  person,  but  when  the  cattle  crossed  the  line  of 
the  land  of  the  defendants  onto  land  belonging  to  the  gov- 
ernment, the  right  to  drive  them  further  ceased.  In  the 
government  land,  the  rights  of  both  parties  were  the  same; 
tiie  plaintiff  had  the  right  to  have  his  cattle  graze  upon  these 
lands  in  common  with  others  who  chose  to  exercise  the  same 
right.  They  constituted  "part  of  the  usual  summer  range  of 
bis  cattle.  The  defendants,  under  the  claim  that  it  was  nec- 
essary in  order  to  prevent  the  cattle  returning  to  graze  upon 
their  lands,  could  not  drive  them  from  lands  which  they  were 
lawfully  upon.    The  principle  of  law  derived  from  England^ 
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that  the  owner  must  prevent  his  stock  from  going  upon  the 
uninclosed  lands  of  his  neighbor,  is  not  applicable  to  the 
vast  regions  of  the  public  domain  which  have  been  open  to 
the  use  of  stock-raisers  for  more  than  a  century:  Morris  v. 
Praker,  5  Colo.  425 ;  Willard  v.  Mathesus,  7  Colo.  76,  1  Pac. 
690 ;  Nuckolls  V.  G  aut,  12  Colo.  361,  21  Pac.  41 ;  Pace  v.  Pot- 
ter,  85  Tex.  473,  22  S.  W.  300. 

And  hence,  the  law  does  not  recognize  that  the  owner  of 
uninclosed  lands  has  any  right  to  prevent  such  use  of  the 
public  domain  under  claim  that  thereby  he  is  protecting  his 
own  land.  Were  the  law  otherwise,  ownership  of  a  piece  of 
land  would  enable  the  owner,  under  the  guise  of  a  right  to 
prevent  cattle  grazing  upon  his  land,  to  practically  control 
a  large  area  by  driving  such  a  distance  as  would  be  necessary 
to  prevent  their  return  to  his  land. 

The  complaint  consisted  of  two  counts — ^the  first,  under 
the  common  law,  for  negligently,  wrongfuUy  and  maliciously 
driving  the  cattle  of  the  plaintiff;  the  second,  under  the 
statute,  which  provides,  in  *^*  effect,  that  if  any  person  shall 
maliciously  drive  cattle  from  their  usual  range,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  liable  to  the 
party  injured  by  such  action  in  three  times  the  amount  of 
the  actual  injury  occasioned  by  the  commission  of  the  offense : 
1  Mills'  Ann.  Stats.,  sees.  1424,  1425. 

The  jury  returned  a  verdict  under  the  second  count,  and 
we  will  now  consider  the  errors  assigned  on  the  refusal  of 
the  court  to  give  other  instructions  requested.  An  instruc- 
tion was  refused  to  the  effect  that  the  statutes  above  referred 
to  were  highly  penal  in  their  nature,  and  that  before  the  plain- 
tiff could  recover  under  these  statutes,  it  was  necessary  for 
him  to  clearly  prove  that  the  defendants  had  actually  vio- 
lated the  terms  thereof.  Whether  or  not  this  instruction 
correctly  stated  the  law,  as  a  general  proposition,  is  not  in- 
volved in  this  case.  The  defendants  admitted  that  they  had, 
or  had  caused,  the  cattle  of  the  plaintiff  to  be  willfully  driven. 
It  is  undisputed  that  the  vicinity  from  which  they  were 
driven  was  their  usual  range,  and  had  been  used  and  occu- 
pied by  the  plaintiffs  for  the  purpose  of  keeping  and  rais- 
ing cattle  for  more  than  twenty  years;  so  that  it  was  not 
necessary  to  instruct  the  jury,  whatever  might  be  the  rule 
ordinarily,  as  to  the  quantum  of  proof  which  was  required 
on  the  part  of  the  plaintiff  to  establish  the  fact  that  the  de- 
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fendants  had  willfully  driven  his  cattle  from  their  usual 
range. 

Error  is  also  assigned  upon  the  refusal  of  the  court  to 
give  an  instruction  defining  the  meaning  of  the  word  "range. " 
In  the  circumstances  of  this  case,  there  was  no  error  in  such 
refusal,  for  the  reason,  as  ahove  stated,  that  the  testimony  is 
undisputed  that  the  government  lands  from  which  the  cattle 
of  plaintiff  were  driven  by  the  defendants,  was  the  usual 
range  of  such  cattle.  It  is  urged  the  testimony  discloses  that 
the  range  of  plaintiff's  cattle  *^  was  over  a  territory  much 
greater  than  the  vicinity  from  which  they  were  driven ;  and 
by  certain  instructions  requested,  it  was  sought  to  advise 
the  jury  that  no  damages  could  be  recovered  under  the  stat- 
ute for  driving  from  one  part  of  the  range  to  another.  Cattle 
unrestrained  will  range  over  a  large  scope  of  country.  Where 
they  formerly  ranged,  the  condition  of  grass  and  water,  the 
season  of  the  year,  and  storms,  will  cause  cattle  following 
their  natural  tendency  to  roam  more  or  less ;  but  it  is  not  nec- 
essary, in  orde^  to  establish  a  cause  of  action  under  the  stat- 
utes, that  they  be  driven  beyond  the  limits  of  the  territory 
within  which  they  may  naturally  range.  Willful  driving 
to  any  material  extent  from  public  domain  within  such  ter- 
ritory to  another  locality,  within  or  without  such  territory, 
IB  driving  from  their  usual  range. 

An  instruction  was  also  requested  to  the  effect  that  lands 
which  are  the  subject  of  private  ownership  do  not  consti- 
tute a  cattle  range  within  the  meaning  of  the  law  against 
the  expressed  will  of  the  owner.  We  do  not  see  how  the  re- 
fusal of  this  instruction  could  have  in  any  manner  prejudiced 
the  defendants.  There  was  no  claim  on  the  part  of  the  plain- 
tiff that  he  had  the  right  to  pasture  his  cattle  on  lands  be- 
longing to  the  defendants. 

There  was  requested  on  the  part  of  the  defendants  an  in- 
struction to  the  effect  that  they  would  not  be  liable  to  the 
plaintiff  for  driving  his  cattle  off  their  private  lands,  if 
they  did  so  without  any  unnecessary  injury  to  such  cattle. 
This  was  probably  a  correct  statement  of  the  law,  but  it  ap- 
pears from  the  instructions  given  that  this  proposition  was 
clearly  covered. 

There  were  a  number  of  other  instructions  requested  and 
refused,  which  we  do  not  deem  it  necessary  to  notice  in  de- 
tail. They  are  either  disposed  ^^  of  contrary  to  the  con- 
tention of  counsel  for  defendants  by  the  views  already  ex- 
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pressed,  or  in  the  disposition  of  errors  assigned  to  instruo- 
tions  -given,  or  did  not  embrace  issues  in  the  case,  were  cov- 
ered by  those  given,  were  incorrect  in  part,  or  the  considera- 
tion thereof  is  not  necessary  because,  by  the  verdict,  the  is- 
sues tendered  by  the  first  count  were  eliminated.  Further^ 
it  might  be  said  that  the  only  real  issue  in  the  case,  accord- 
ing to  the  undisputed  facts,  was  the  amount  of  the  damage 
suffered  by  the  plaintiflf,  and  the  action  of  the  court  in  re- 
fusing the  other  instructions  tendered  was  not  prejudicial  to 
\he  defendants  on  this  proposition. 

The  defendants  filed  a  cross-complaint  by  which  they 
claimed  they  had  been  damaged  through  the  plaintifiE  will- 
fully and  repeatedly  turning  his  cattle  upon  their  lands.  The 
court  withdrew  from  the  consideration  of  the  jury  the  claim 
for  damages,  as  alleged  in  this  cross-complaint.  This  was  not 
error,  because  there  was  no  testimony  to  sustain  its  aver- 
ments. The  plaintiff  drove,  upon  lands  belonging  to  him- 
self, a  number  of  his  own  cattle.  These  lands  adjoined  those 
of  the  defendants.  The  lands  of  both  were  within  the  same 
general  inclosure,  but  there  was  no  fence,  or  other  barrier, 
between  them,  and  the  cattle  wandered  upon  the  lands  of  the 
defendants  and  depastured  the  same.  This  was  not  sufficient 
to  establish  a  cause  of  action  in  favor  of  the  defendants  and 
against  the  plaintiff,  because  it  was  not  tantamount  to  a  will- 
ful driving  of  his  cattle  upon  the  lands  of  the  defendants. 
One  who  turns  his  cattle  out  to  graze,  unrestrained,  upon 
lands  where  he  has  a  right  to  turn  them,  knowing  that  they 
will  probably  wander  on  the  uninclosed  premises  of  another, 
is  under  no  obligation  to  prevent  them  entering  upon  such 
premises,  and  if  they  do  so  enter  through  following  their 
natural  instincts,  he  is  not  ^''^  responsible  for  the  damages 
occasioned  thereby:  Martin  v.  Platte  Valley  Sheep  Co.,  12 
Wyo.  432,  76  Pac.  571,  78  Pac.  1093.  This  proposition  is 
clearly  applicable  to  the  case  of  one  who  does  no  more  than 
turn  his  cattle  upon  the  public  domain  to  graze,  even  though 
he  knows  that,  following  their  natural  instincts,  they  may 
wander  upon  the  uninclosed  lands  of  his  neighbor.  The 
plaintiff  did  turn  his  cattle  upon  public  domain,  in  the  near 
vicinity  of  lands  belonging  to  the  defendants.  One-half  of 
the  territory  from  which  they  were  driven  either  belonged 
to  the  plaintiff  or  was  government  land.  The  other  half  be- 
longed to  the  defendants.  The  plaintiff  may  have  had  good 
reason  to  believe  that  his  cattle  would  wander  upon  the  land» 
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of  the  defendants.  This  would  be  natural  for  the  cattle  to 
do.  The  lands  embracing  the  public  domain  and  that  of  the 
defendants  were  alternate  sections  covering  a  large  area.  He 
had  a  right  to  place  them  on  the  public  domain  or  his  own 
land;  was  under  no  obligation  to  restrain  them  from  going 
upon  the  lands  of  the  defendants;  and  therefore  he  would 
not  be  responsible  to  the  latter  if  they  did.  Such  a  case  is 
entirely  different  from  those  cited  by  counsel  for  defend- 
ants, where  it  appears  that  the  owner  of  stock  willfully  pas- 
tured it  upon  lands  belonging  to  another,  either  by  driving 
or  herding  thereon. 

In  Cosgriff  v.  Miller,  10  Wyo.  190,  98  Am.  St.  Eep.  977, 
68  Pac.  206,  it  was  held  that  where  stock  is  driven  inten- 
tionally and  persistently  upon  the  uninclosed  lands  of  an- 
other against  his  will,  a  trespass  occurs  for  which  he  may 
recover. 

In  Lazarus  v.  Phelps,  152  XI.  S.  81,  14  Sup.  Ct.  Rep.  477, 
38  L.  ed.  363,  it  was  held  that  if  the  owner  of  land  stock 
it  with  a  greater  number  of  cattle  then  it  could  properly 
support,  so  that,  in  order  to  obtain  a  proper  amount  of  grass, 
they  would  be  forced  to  stray  upon  the  adjoining  *®^  un- 
inclosed lands  of  another,  the  duty  to  make  compensation 
would  be  as  plain  as  though  the  cattle  had  been  driven  there 
in  the  first  instance. 

The  case  at  bar  does  not  fall  within  the  rule  announced  in 
either  of  these  cases.  There  was  no  testimony  which  justi- 
fied the  submission  of  any  such  questions  to  the  jury. 

Error  is  assigned  upon  the  action  of  the  court  in  striking 
from  instructions  tendered  on  behalf  of  the  defendants  parts 
thereof,  and  as  thus  modified,  given,  to  the  effect  that  it  was 
proper  for  the  jury  to  consider  whether  or  not  the  defend- 
ants, before  driving  the  cattle  of  plaintiff,  in  good  faith  took 
legal  advice  and  were  governed  thereby  in  what  they  did. 
This  is  not  an  action  to  recover  exemplary,  but  for  actual 
damages  only.  True,  under  the  second  count  judgment  is 
demanded  for  the  penalty  allowed  by  the  statute,  but  this 
penalty  can  only  be  determined  by  the  actual  damages  sus- 
tained. Advice  of  counsel  does  not  bar  an  action,  nor  is  it 
any  defense  to  one  for  actual  damages  caused  by  a  wrongful 
act,  but  is  limited  to  mitigation  of  vindictive  damages  sought 
to  be  recovered:  Cochran  v.  Tuttle,  75  IlL  361. 

Error  is  also  predicated  upon  an  instruction  by  which  the 
jury  were  advised  that  the  term  ''maliciously/'  as  used  in 
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the  statute  upon  which  the  second  count  is  based,  did  not 
necessarily  mean  ill-will  toward  the  plaintiff,  and  that  if  it 
appeared  from  the  evidence  that  the  defendants  willfully 
drove  the  cattle  of  plaintiff  off  public  domain,  which  was 
their  usual  range,  that  they  might  infer  that  such  driving 
was  done  maliciously.  Maliciously,  as  used  in  the  statute,, 
means  a  wrongful  act  done  intentionally,  without  just  cause 
or  excuse ;  and  so,  if  the  defendants  willfully  drove  the  cattle 
of  plaintiff  off  such  portion  of  the  public  domain  as  was  their 
usual  *®^  range,  without  right  so  to  do,  such  act  was  ma- 
licious, within  the  meaning  of  the  law. 

Other  instructions  given  are  also  challenged,  which  it  is 
not  necessary  to  take  up  in  detail,  as  the  questions  raised  are 
disposed  of  in  passing  upon  those  considered. 

Error  is  assigned  on  the  rulings  of  the  court  on  the  re- 
ception and  rejection  of  testimony.  The  two  main  questiona 
in  the  case  were,  first,  the  driving  of  plaintiff's  cattle  from 
their  usual  range  by  defendants ;  and,  second,  the  damage  to 
plaintiff  as  the  result  of  such  driving..  The  defendants  ad- 
mitted the  driving,  and  even  if  the  court  erred  in  admitting 
or  rejecting  testimony  tending  to  prove  that  defendants  did 
drive  the  cattle,  it  was  not  prejudicial.  A  party  cannot  suc- 
cessfully complain  of  the  admission  or  rejection  of  testimony 
which  tends  to  prove  an  act  that  he  himself  admits  he  com- 
mitted. With  respect  to  the  second  proposition,  we  do  not 
think  the  court  committed  prejudicial  error  in  the  reception 
or  exclusion  of  testimony  bearing  on  the  subject  of  damages. 

The  final  error  assigned  relates  to  the  judgment.  The  jury 
returned  a  verdict  under  the  second  count,  assessing  the  dam- 
ages of  plaintiff  at  the  sum  of  five  hundred  and  fifty  dol- 
lars. On  this  verdict  the  court  rendered  a  judgment  for  six- 
teen hundred  and  fifty  dollars — three  times  the  amount  of 
the  damages  assessed.  Where  a  statute  allows  the  success- 
ful party  to  recover  a  sum  which  is  determined  by  multiply- 
ing the  actual  damages  sustained  a  specified  number  of  times, 
it  is  immaterial  whether  the  jury  return  in  their  verdict  the 
sum  which  the  plaintiff  is  entitled  to  recover  by  virtue  of  the 
statute,  or  whether  they  return  the  actual  damages,  and  the 
court  directs  the  judgment  to  be  entered  in  accordance  with 
the  statute.  It  must  be  certain,  however,  that  the  jury  re- 
turned a  verdict  for  the  actual  damages  *®^  only,  before  the 
court  would  be  authorized  to  render  a  judgment  for  the  pen- 
alty.   We  think  it  clearly  appears  from  the  instructions  in 
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tliis  case,  that  the  jury  returned  a  verdict  for  the  actual  dam- 
ages which  they  found  the  plaintiff  had  sustained.  It  is  true, 
that  in  stating  the  issues,  the  statute  was  referred  to,  and  that 
in  a  subsequent  instruction  it  appears  the  jury  were  advised 
that  if  the  cause  of  action  under  the  statute  was  established, 
the  defendants  would  be  liable  to  the  plaintiff  in  three  times 
the  amount  of  the  factual  damages;  but  it  nowhere  appears 
that  the  jury  were  advised  they  could  treble  the  damages. 
On  the  contrary,  in  another  instruction  they  were  told  that 
if  they  found  for  the  plaintiff  under  the  second  count,  they 
should  assess  such  damages  as  were  actually  suffered  by  him. 

On  the  motion  for  a  new  trial,  an  affidavit  of  a  juror  was 
introduced  which  stated,  in  effect,  that  it  was  not  the  inten- 
tion of  the  jury  to  find  for  the  plaintiff  under  the  second 
count,  but  under  the  first.  It  is  well  settled  that  the  affi- 
davit of  a  juror  cannot  be  received  to  impeach  a  verdict. 

The  judgment  of  the  district  court  is  affirmed. 

Chief  Justice  Steele  and  Mr.  Justice  Campbell  concur. 


The  JAahiUiy  of  Otoners  of  Livestock  Eerded  or  permitted  to  range 
on  the  uninclosed  land  of  another  is  discussed  in  the  note  to  Monroe 
▼.  Cannon,  81  Am.  St.  Bep.  446.  The  vacant  public  lands  are  pub- 
lic commons,  free  to  the  use  of  all  citizens  alike.  But  persons  who 
have  the  right  to  graze  their  livestock  on  public  lands  have  no  right 
to  willfully  and  knowingly  direct  or  drive  their  stock  upon  private 
lands,  although  they  are  uninclosed  and  contain  the  most  available 
water  supply:  Healy  v.  Smith,  14  Wyo.  263,  116  Am.  St.  Bep.  1004; 
BeU  ▼.  Gonzales,  35  Colo.  138, 117  Am.  St.  Bep.  179. 


MOSCA  TOWN  COMPANY  v.  WELLINGTON. 

[39  Colo.  326,  89  Pac.  783.] 

APPEAL — ^Nonprejndicial  Rulings. — ^If  a  motion  to  make  an 
answer  more  definite  and  certain  is  overruled,  and  there  is  no  restric- 
tion as  to  the  admission  of  evidence  under  the  issues  as  framed,  and 
the  appellant  is  not  prejudiced  by  the  action  of  the  court,  the  ruling 
will  he  sustained  on  appeal,     (p.  176.) 

FIXTX7BES— Bnildings. — ^A  building  erected  to  effectuate  the 
purpose  for  which  land  is  conveyed,  for  permanent  use,  and  upon  a 
substantial  rock  foundation,  becomes  a  fixture  and  part  of  the  realty. 
(p.  177.) 

ESTOPPEL — Judgment — ^Inconsistent  Position. — ^If  land  is  con- 
▼tyed  with  reversion  upon  the  grantee  ceasing  to  operate  a  tannery 
thereon^  and  a  third  person  sells  him  lumber  on  credit  which  is  used 
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in  a  tannery  building  erected  on  the  land,  and  afterward  obtains  a 
judgment  against  him  for  the  priee  of  the  lumber,  such  third  person 
cannot,  upon  the  tannery  ceasing  to  operate,  claim  a  right  to  the  build- 
ing or  to  the  material  used  therein,  under  an  agreement  with  such 
grantee  before  the  judgment  that  he  should  have  the  building  in  set- 
tlement of  his  claim,     (p.  178.) 

FIXTUBES — ^Bight  to  Bemove. — ^If  land  ia  conveyed  to  be  used 
for  a  specified  purpose,  with  reversion  upon  the  grantee  ceasing  to  use 
it  for  that  purpose,  and  a  building  is  erected  thereon  for  permanent 
use  to  effectuate  such  purpose,  such  building  becomes  a  fixture,  and 
cannot  be  removed  by  an  assignee  of  such  grantee  after  the  property 
has  ceased  to  be  used  for  the  intended  purpose,    (p.  178.) 

FIXTUBES — ^BuUdingB — ^Bight  to  Bemove. — ^If  land  is  conveyed 
to  be  used  for  a  specified  purpose  with  reversion  upon  the  grantee 
ceasing  to  use  it  for  that  purpose,  and  a  building  is  erected  thereon 
by  the  grantee  for  permanent  use  to  effectuate  such  purpose,  such 
building  becomes  a  fixture,  and  the  grantor  has  a  right,  after  the 
property  has  ceased  to  be  used  for  the  purpose  specified,  to  take  pos- 
session, tear  down  the  building,  and  remove  the  material,  aa  against 
any  claim  therefor  by  an  assignee  of  the  grantee,    (p.  179.) 

W.  B.  Cox,  for  the  appellant. 
J.  W.  Shields,  for  the  appellees. 

^^"^  CASWELL,  J.  Appellant,  a  corporation  and  plaintiff 
below,  brought  suit  in  the  district  court  of  Costilla  county 
to  recover  the  value  of  certain  lumber  and  other  items  of 
personal  property  described  in  the  complaint.  The  appellee 
Wellington  filed  an  answer.  The  trial  was  had  in  the  dis- 
trict court,  a  jury  being  waived.  A  motion  was  made  to 
make  the  answer  more  definite  and  certain,  which  was  over- 
ruled, and  the  action  of  the  judge  in  overruling  same  is 
assigned  for  error.  The  case  was  tried  to  the  court  and 
there  seems  to  have  been  no  restrictions  as  to  the  admission 
of  evidence  under  the  issues  as  framed,  and  it  further  ap- 
pears that  the  appellant  was  not  prejudiced  by  the  action  of 
the  judge  in  denying  the  motion,  and  the  ruling  is  therefore 
sustained. 

One  of  the  main  questions  in  this  controversy  is  whether 
the  appellant  owned,  and  was  entitled  to  the  possession  of, 
certain  lumber,  nails,  and  other  personal  property  described 
in  the  complaint,  at  the  ®*®  time  the  appellee  caused  the 
same  to  be  taken  from  its  possession,  she  claiming  to  own  it. 
It  appears  from  the  record  that  in  March,  1897,  appellant 
conveyed  to  the  Mosca  Labor  Exchange,  Branch  151,  Costilla 
county,  state  of  Colorado,  a  certain  tract  of  land,  which  con- 
veyance contained,  amongst  other  things,  a  condition  that 
should  the  grantee  fail  to  autonomously  exist,  or  to  contiu- 
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Qously  operate  on  said  land  a  tannery,  the  deed  should  there- 
upon become  null  and  void,  and  the  title  to  said  premises 
should  thereupon  revert  to  the  grantor  and  to  its  successor 
or  successors  in  interest.  Thereafter  the  grantee  erected  a 
building  for  a  tannery  upon  the  land.  This*  building  was 
erected  to  effectuate  the  purpose  for  which  the  land  was 
conveyed,  and  for  permanent  use.  It  was  built  upon  a  sub- 
stantial rock  foundation.  Under  the  ruling  in  this  jurisdic- 
tion it  became  a  fixture  and  part  of  the  realty :  Roseville  etc. 
€0.  V.  Iowa  Co.,  15  Colo.  29,  22  Am.  St.  Bep.  373,  24  Pac.  290 ; 
Cary  Hardware  Co.  v.  McCarty,  10  Colo.  App.  200,  50  Pac. 
744.  The  tannery  was  operated  as  such  by  the  grantee 
named  in  the  deed  for  about  sixty  days,  when  the  business 
was  closed  down,  and  no  other  or  further  business  was  done 
at  any  time  by  the  grantee,  the  Labor  Exchange  of  Costilla 
county,  nor  does  it  appear  that  there  was  ever  any  meeting 
of  the  members  of  the  exchange  thereafter.  Some  time  after 
the  discontinuance  of  the  business  of  the  exchange,  a  Mr. 
Terry,  as  agent,  and  as  an  officer  of  the  appellant  company, 
entered  upon  the  land  described  in  the  deed  and,  by  reason 
of  the  reversion  clause,  took  possession  of  the  premises,  in- 
cluding the  building,  and  posted  notices  upon  every  door  of 
the  building,  which  notices  had  been  posted  for  months  be- 
fore the  removal  of  the  building  by  appellant,  and  thereafter 
maintained  exclusive  possession.  About  February,  1901,  the 
appellant  caused  the  building  to  be  taken  down  and  the  ma- 
terial removed  •*•  to  Mr.  Terry's  yard,  where  it  was  held  as 
the  property  of  the  appellant  company,  from  which  place  it 
was  taken  about  the  fourth  day  of  March,  1901,  by  appellee. 
Of  the  defendants,  Mrs.  Wellington  is  the  only  one  who 
defended  in  this  suit.  It  appears  from  the  testimony  of 
herself  and  husband  that  at  the  time  of  the  erection  of  the 
tannery  building,  she  sold  the  Labor  Exchange  a  bill  of 
lumber  amounting  to  about  one  hundred  and  seventy-five 
dollars  ($175) ;  the  lumber  was  delivered  and  used  in  the 
construction  of  the  building;  at  that  time  they  expected  to 
join  the  organization,  but  neither  she  nor  her  husband  did 
ao;  that  they  were  paid  a  small  amount  on  account  of  the 
lumber,  and  thereafter  procured  a  judgment  against  the  ex- 
change for  one  hundred  and  fifty-eight  dollars  ($158),  which, 
on  the  fourth  day  of  March,  1901,  had  not  been  paid.  There 
is  testimony  by  the  appellee  to  the  efCect  that  before  the 
judgment  was  obtained,  some  members  of  the  association 
Am.  St.  Bep.,  Yol.  121—12 
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gave  her  the  building  in  settlement  of  her  claim,  and  alsa 
that  there  was  talk  of  a  compromise  in  settlement  of  the 
judgment,  she  to  take  the  building  therefor,  if  she  could 
have  time  to  move  it  off  the  lots,  but  that  she  did  not  take 
the  building  in  settlement  of  her  judgment,  because  she  could 
not  make  arrangements  with  Mr.  Terry  to  move  it.  She 
based  her  right  to  take  the  lumber  from  appellant  upon  this 
agreement  with  some  members  of  the  exchange  that  she 
should  have  the  building  in  settlement  of  her  claim  or  her 
judgment.  The  testimony  is  contradictory  and  inconsistent. 
She  cannot  have  the  building  in  settlement  of  her  claim, 
and  then  have  a  judgment  based  upon  the  same  claim  and 
upon  evidence  that  the  exchange  still  owed  her  the  amount. 
She  must  rely  upon  the  one  or  the  other,  and,  as  she  obtained 
a  judgment,  it  seems  of  necessity  that  she  must  rely  upon 
that.  It  ^^^  does  not  at  all  appear  how  or  at  what  time  she 
obtained  any  title  to  the  building  or  to  the  luml:^er  by  virtue 
of  any  agreement  with  the  Labor  Exchange  association.  It 
appears,  by  the  testimony  of  a  member  of  this  association^ 
that  there  were  about  fifteen  or  sixteen  members.  It  appears 
from  the  evidence  of  appellee  that  she  talked  with  three 
members  concerning  the  taking  of  this  building,  and  they 
told  her  to  take  it.  It  is  not  shown  that  they  had  any  right 
to  dispose  of  or  convey  the  property  of  the  exchange.  It 
appears  further  from  the  testimony  of  her  husband,  who 
seemed  to  have  been  acting  for  her  in  this  matter,  that  a 
sufficient  number  of  members  would  not  meet  so  as  to  make 
up  a  quorum,  and  no  action  by  the  exchange  as  such  was 
ever  taken  in  connection  with  the  material.  We  do  not  see 
how  such  action  could  be  taken  otherwise  than  by  executing 
a  deed  for  the  land  and  the  building  to  appellee.  The  record 
discloses  no  claim  by  appellee  to  the  land,  nor  is  it  attempted 
to  be  shown  that  she  succeeded  to  the  rights  of  the  exchange 
under  the  condition  of  the  deed.  It  is  one  of  the  conditions 
which  seems  to  have  been  made  a  part  of  the  purchase  price 
that  the  premises  should  be  occupied  by  the  grantee  named 
therein,  and  by  it  alone.  The  land  seems  by  the  deed  to- 
have  been  conveyed  for  no  further  consideration  than  that 
it  should  be  occupied  by  the  Labor  Exchange,  which  obli- 
gated itself  to  conduct  a  tannery  business.  The  appellee 
then  had  no  title  to  the  building  or  to  the  lumber  with  which, 
it  was  constructed,  in  whole  or  in  part. 
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The  court  found  that  it  was  necessary  that  some  proceed- 
ings should  be  taken  by  appellant  to  have  the  reversion  de- 
clared, by  the  judgment  of  a  court,  before  it  could  claim 
any  title  to  the  property  under  the  reversion;  and  it  is 
claimed  by  the  appellee  that  either  a  judgment,  or  decree,  or 
a  deed  from  the  **^  grantee  was  required  to  reinstate  the 
appellant  in  its  rights  to  the  property.  We  are  not  favored 
with  any  authorities  upon  this  question,  and  do  not  pass  upon 
it,  because  it  is  not  necessary  to  the  disposition  of  this  case. 
It  is  sufiScient  to  say  that  ''a  reversion  is  the  residue  of  an 
estate  left  in  the  grantor  and  his  heirs  to  commence  in  pos- 
session after  the  determination  of  some  particular  estate 
granted  out  by  him":  24  Am.  &  Bug.  Ency.  of  Law,  420, 
and  many  cases  cited.  It  is  further  true,  however,  that  a 
reversioner  may  waive  a  condition,  and  that  the  breach 
does  not  of  itself  determine  the  grantee's  estate  without 
some  act  on  the  part  of  the  person  entitled  to  take  advan- 
tage of  the  forfeiture;  but  the  undisputed  evidence  shows 
that  appellant  took  such  steps  as  would  give  notice  of  its 
claim  of  forfeiture.  As  before  stated,  its  agent  made  an 
entry  or  re-entry  upon  the  premises,  posted  notices,  main- 
tained the  exclusive  possession  and  kept  people  away  from 
them ;  and  this  possession  was  taken  by  reason  of  the  rever- 
sion clause;  and  the  possession  was  claimed  for  both  the 
building  and  the  land.  Whether  any  further  steps  were  re- 
quired is  a  matter  which  has  nothing  to  do  with  the  ap- 
pellee, and  from  which  she  can  have  no  advantage.  Under 
the  record  presented  the  Labor  Exchange  alone,  as  grantee, 
can  question  the  method  of  the  appellant  in  enforcing  the 
forfeiture ;  it  is  not  a  party  to  the  suit,  and  is  not  here  com- 
plaining. 

There  is  no  question  about  the  right  of  the  Mosca  Town 
Company  to  convey  the  limited  fee  in  the  first  instance,  and 
no  question  about  the  right  of  the  grantee  to  accept  the  deed 
containing  the  condition  and  to  make  the  character  of  con- 
tract it  did  make.  When  the  building  was  taken  down  and 
the  materials  removed,  there  were  no  rights  in  the  appellee 
which  could  attach  to  them.  It  follows,  then,  that  the  action 
of  herself  and  her  agents  and  employes  ***  in  the  removal  of 
the  property  described  in  the  deed  from  the  possession  of 
appellant  was  without  any  authority  of  law  whatever.  The 
title  which  it  had  obtained  by  t-aking  possession  of  the  land 
and  building  and  maintaining  the  possession  of  the  building, 
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both  as  real  property  and  personal  property,  was  superior  to 
any  right  or  title  of  appellee. 
The  judgment  is  reversed. 

Chief  Justice  Steele  and  Mr.  Justice  Maxwell  concur. 


The  Criterion  of  a  Fixture  is  the  united  application  of  these  requisites: 

1.  Actual  annexation  to  the  realty,  or  something  appurtenant  thereto; 

2.  Application  to  the  use  or  purpose  to  which  that  part  of  the  realty 
with  which  it  is  connected  is  appurtenant;  and  3.  The  intention  of 
the  party  making  the  annexation  to  make  a  permanent  accession  to 
the  freehold:  Filley  ▼.  Christopher,  39  Wash.  22,  109  Am.  St.  Bep. 
853,  and  see  the  cases  cited  in  the  cross-reference  note  thereto.  A 
building  resting  by  its  own  weight  on  flat  stones  laid  upon  the  surface 
of  the  ground  is  held  not  a  fixture  in  Garlin  ▼.  Bitter,  6S  Md.  47S, 
6  Am.  St.  Bep.  467. 


MALONBT  V.  FLORENCE  AND  CRIPPLE  CREEK  RAIL- 
ROAD COMPANY. 

[39  Colo.  884,  89  Pae.  649.] 

MASTER  AND  SERVANT — Saf 0  Placo  in  Which  to  Work. — 

The  duty  imposed  upon  the  master  to  furnish  his  servant  a  safe  place 
in  which  to  work  applies  only  when  the  place  is  permanent  in  its 
character,  and  has  been  prepared  or  selected  by  the  master  himself, 
or  by  others  upon  whom  have  devolved  the  discharge  of  the  master's 
obligation  in  this  reapect,  and  such  duty  is  not  imposed  where  the 
servant  is  engaged  in  making  a  place  safe  that  is  known  to  be  danger- 
ous, or  putting  an  insecure  place  in  condition  for  the  resumption  of 
use.    (p.  182.) 

MASTER  AMD  SERVANT— Saf 0  Placo  In  Which  to  Work— 
Assomption  of  Risks. — ^If  railroad  employes  are  engaged  in  the  night- 
time in  removing  a  landslide  from  a  railroad  track,  and  while  bo 
engaged  some  of  them  are  killed  by  a  large  rock  falling  upon  them, 
they  necessarily  assume  the  incidental  risks  of  the  employment  in 
which  they  are  engaged,  and  the  doctrine  of  a  safe  place  in  which  to 
work  has  no  application,     (p.  183.) 

MASTER  AND  SERVANT— Safo  PUco— ABSunirtlon  of  Risks 
— Negllgenco  of  FeUow-saryant. — Railroad  employes  engaged  in  the 
night-time  in  removing  a  landslide  from  a  railroad  track  assume  the 
risk  of  the  employment  they  are  engaged  in,  and  if  the  section  fore- 
man or  the  roadmaster  is  negligent  in  representing  the  place  to  be 
flafe,  it  ia  the  negligence  of  a  fellow*servant,  for  which  the  railroad 
company  is  not  liable,    (p.  185.) 

C.  D.  Bradley  and  J.  H.  Maupin,  for  the  appellants. 

H.  M.  Blackmer,  K.  C.  Scuyler  and  W.  P.  Scuyler,  for  the 
appellee. 

•®*  60DDARD,  J.    These  cases  were  originally  brought 
by  the  appellants  respectively.    The  facts  being  the  same  in 
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each,  they  were  by  consent  consolidated  for  trial.  The  faets 
are  substantially  as  follows: 

The  Florence  and  Cripple  Creek  Bailroad  Company  owns 
and  operates  a  railway  between  the  towns  of  Florence  and 
Cripple  Creek.  A  considerable  portion  of  the  road  is  built 
through  a  rough,  mountainous  country,  necessitating  fre- 
quent cuts  along  the  mountain-side.  In  the  early  afternoon 
of  the  11th  of  April,  1901,  a  landslide  came  down  from  the 
mountain-side  of  a  cut  about  thirty  feet  in  height  and  nearly 
perpendicular,  at  a  point  on  the  road  about  two  miles  north 
of  the  station  of  Adelaide,  covering  the  track  in  what  is 
known  as  a  ** thorough  cut"  for  fifty  feet  in  length,  and  to 
the  depth  of  six  or  eight  feet,  with  rock  and  earth,  com- 
pletely obstructing  the  passage  of  trains.  John  McQrath, 
who  was  foreman  of  the  section  upon  which  this  slide  oc- 
curred, with  one  man,  commenced  preparation  for  removing 
the  fallen  rock  and  earth.  About  4  P.  M.  a  conductor  of 
a  south-bound  freight  train,  which  was  stopped  by  the  ob- 
struction, went  to  Adelaide  and  telegraphed  information  of 
the  occurrence  to  some  managing  officer.  About  5  P.  M. 
Miles  McQrath,  roadmaster  and  superintendent  of  bridges 
upon  defendant's  road,  then  at  Florence,  in  pursuance  of 
an  order  of  the  trainmaster  of  the  road,  prepared  a  work 
train  consisting  of  flat  cars  and  started  to  the  place  of  the 
slide,  gathering  up  on  the  way  all  the  employes  of  the  road, 
among  them  Timothy  J.  Maloney  and  Jackson  P.  Allen,  who 
were  foremen  on  other  sections.  This  train  arrived  at  the 
place  of  the  obstruction  about  8  P.  M.  The  cars  were  pushed 
up  to  ^^''^  the  rock  and  earth  lying  in  the  cut.  It  was  then 
quite  dark,  and  the  only  light  available  was  furnished  by 
lanterns  and  such  light  as  reached  the  north  end  of  the  cut 
from  the  headlight  of  the  freight  engine,  which,  by  reason 
of  a  curve  in  the  track,  did  not  reach  the  south  side  of  the 
cut,  and  by  a  small  bonfire,  which  lasted  but  a  few  minutes. 

After  the  arrival  of  Miles  McQrath  no  inspection  of  the 
mountain-side  of  the  cut  from  which  the  slide  came  was 
made.  The  conductor  of  the  freight  train,  when  he  met 
Miles  McOrath  at  Adelaide,  stated  to  him  that,  from  what 
he  observed  while  at  the  place,  he  was  of  the  opinion  that 
there  was  danger  of  rock  falling  at  the  cut.  The  attention 
of  John  McOrath,  foreman  of  the  section,  and  who  was  in 
charge  of  the  work,  while  it  was  still  daylight,  was  called 
by  Harris,  a  brakeman  on  the  freight  train,  to  a  crevice  at 
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the  side  of  the  rock  on  the  mountain-side,  Who  expressed  the 
opinion  that  it  was  dangerous. 

During  the  afternoon,  John  McOrath  warned  two  men 
not  to  go  through  the  cut  because  it  was  dangerous.  Upon 
arriving  at  the  obstruction,  several  of  the  foremen  went  to 
Miles  McGrath,  and  one  of  them,  in  the  presence  of  the 
others,  asked  him  if  the  place  had  been  examined  and  was  all 
right,  whereupon  John  McOrath,  who  was  also  present,  said 
in  their  hearing  to  Miles  McGrath,  "Yes,  I  examined  it  be- 
fore dark,  and  it  is  all  right."  Upon  hearing  that  statement, 
the  foremen  with  their  men,  including  Maloney  and  Allen, 
went  to  work  loading  the  fallen  rock  upon  the  cars  and  the 
work  continued  until  about  9  o'clock  P.  M.,  when  a  large 
rock  fell  from  the  mountain  at  the  south  side  of  the  cut, 
killing  Maloney  and  Allen  and  some  others. 

The  appellants,  who  are  the  widows  of  the  deceased,  seek 
to  recover  damages  which  they  allege  they  have  sustained 
by  the  death  of  their  respective  *®®  husbands,  which  they 
aver  was  caused  by  the  negligence  of  the  company  by  not 
ascertaining  by  proper  inspection  the  dangerous  condition 
of  the  premises ;  and  in  failing  to  prop  and  support  the  clifF 
of  rock,  or  rock  wall,  so  as  to  prevent  the  same  from  falling ; 
and  in  not  advising  said  Maloney  and  Allen  of  the  dangerous 
condition  of  the  work ;  and  in  not  furnishing  sufficient  light 
to  enable  them  to  observe  the  safe,  or  unsafe,  condition  of 
the  place;  and  in  failing  to  provide  a  safe  place  in  which 
to  work. 

Upon  the  conclusion  of  the  plaintiffs'  testimony  the  court, 
on  motion,  directed  verdicts  in  favor  of  defendant,  and  upon 
the  return  of  said  verdicts  the  court  entered  judgment  dis- 
missing said  causes,  and  for  costs  against  plaintiffs.  From 
this  judgment  plaintiffs  prosecute  an  appeal. 

The  rule  that  imposes  upon  an  employer  the  duty  to  fur- 
nish a  reasonably  safe  place  for  his  employes  to  work  in  is 
not  applicable  to  the  facts  in  this  case.  This  duty  is  im- 
posed and  enforced  when  the  place  is  permanent  in  its  char- 
acter, and  has  been  prepared  or  selected  by  the  master  him- 
self, or  by  others  upon  whom  have  devolved  the  discharge 
oE  the  master's  obligation  in  this  respect;  but  does  not  apply 
where  the  servant  is  engaged  in  making  a  place  safe  that  is 
known  to  be  dangerous,  or  putting  an  insecure  place  in  con- 
dition for  the  resumption  of  labor  or  use.  In  such  case,  the 
dangeris  necessarily  incident  to  the  work  itself,  and  depends 
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apon  constantly  changing  conditions,  and  can  only  be 
guarded  against  by  the  care  of  the  servants  engaged  in  its 
performance. 

In  the  case  of  Florence  &  C.  C.  R.  Co.  v.  Whipps,  recently 
decided  in  the  circuit  court  of  appeals,  138  Fed.  13,  70  C.  C. 
A.  443,  ^^^^  which  involved  the  responsibility  of  this  appellee 
for  the  death  of  one  Whipps,  who,  while  engaged  in  the 
same  service,  was  killed  at  the  same  time,  and  under  the 
same  circumstances,  and  by  the  falling  of  the  same  rock,  that 
killed  Maloney  and  Allen,  Judge  Lochren,  who  delivered  the 
opinion  of  the  court,  in  distinguishing  that  case  from  those 
in  which  the  rule  as  to  ''safe  place"  applies,  used  the  follow- 
ing language : 

**In  many  eases  of  preparatory  work  to  fit  a  place  for  its 
intended  use,  like  the  excavation  along  a  mountain-side  of 
a  cut  for  a  railroad  track,  the  work  so  prosecuted  will  make 
the  place  which  was  safe  before  dangerous  to  the  servants, 
as  their  work  progresses,  from  the  liability  of  stone  or  earth 
to  slide  down  the  sides  of  the  cut  so  made  by  the  same  ser- 
vants, who  must  be  held  to  have  assumed  all  such  risks; 
....  and  in  the  removal  of  debris  after  some  catastrophe 
or  accident  which  has  made  the  place  unsafe  and  unfit  for 
the  use  to  which  it  has  been  devoted,  and  where  the  very 
object  of  the  work  is  to  clear  away  the  wreckage  and  restore 
the  place  to  a  condition  of  safety  and  usefulness.  If  by  such 
catastrophe  a  railroad  used  for  the  transportation  of  pas- 
sengers, freight  and  mails  is  obstructed,  the  removal  of  the 
obstruction  is  a  necessity  admitting  of  no  delay,  whether  the 
exigency  arises  in  the  daytime  or  at  night;  and  servants 
employed,  who  undertake  and  engage  in  such  work,  neces- 
sarily assume  the  incidental  risks:  Oulf  etc.  Ry.  v.  Jackson. 
65  Fed.  48,  12  C.  C.  A.  507 ;  Minneapolis  v.  Lundin,  58  Fed. 
525,  7  C.  C.  A.  344 ;  Porter  v.  Silver  Creek  etc.  Coal  Co.,  84 
Wis.  418,  54  N.  W.  1019 ;  Colorado  Coal  &  Iron  Co.  v.  Lamb, 
6  Colo.  App.  255,  40  Pac.  251 ;  Carlson  v.  Oregon  Short  Line 
Ry.  Co.,  21  Or.  450,  28  Pac.  497.  The  fact  that  the  exigency 
causes  the  work  to  be  done  in  the  darkness  of  night  and  with 
insufficient  lights  does  not  ^^^  lessen  the  assumption  of  the 
risks  of  the  servants:  Gulf  etc.  Ry.  v.  Jackson,  65  Fed.  48, 

12  C.  C.  A.  507 The  defendant  was  not  responsible 

for  the  catastrophe  and  wreckage  which  caused  whatever 
danger  there  was  in  the  situation,  and  under  such  circum- 
stances the  doctrine  of  'safe  place'  had  no  application." 
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The  same  rule  is  announced  in  City  of  Greeley  v.  Foster, 
32  Colo.  292,  75  Pac.  351,  and  in  Colorado  C,  &  I.  Co.  v. 
Lamb,  6  Colo.  App.  255,  40  Pac.  251. 

The  company,  therefore,  was  not  remiss  in  the  perform- 
ance of  any  duty  in  failing  to  furnish  a  safe  place  for  the 
deceased  to  work  in,  and  it  is  equally  clear  that  under  the 
existing  conditions  it  would  have  been  impracticable  to  prop 
or  support  the  embankment  so  as  to  prevent  the  rock  from 
falling.  It  only  remains,  therefore,  to  consider  whether,  in 
the  circumstances  of  this  case,  the  appellee  was  delinquent 
in  the  performance  of  any  other  duty  it  owed  to  the  de- 
ceased. 

Counsel  for  appellants  insist  that  it  was  incumbent  upon 
appellee  to  have  made  a  careful  and  diligent  examination  of 
the  premises  before  the  men  were  permitted  to  work  therein. 
There  is  no  evidence  as  to  what  inspection,  if  any,  was  made 
by  John  McGrath,  the  foreman  of  the  section,  during  the 
afternoon ;  or  what  disclosure,  if  any,  as  to  the  result  ascer- 
tained by  such  examination,  or  as  to  the  condition  of  the 
premises,  was  made  to  the  deceased.  It  does,  however,  ap- 
pear that,  in  response  to  an  inquiry  by  some  one  of  the  fore- 
men, John  McGrath  stated  to  Miles  McGrath  in  the  presence 
and  hearing  of  some  of  the  men  that  he  had  examined  it 
before  dark,  and  it  was  all  right.  It  was  apparent  to  all, 
including  the  deceased,  that  no  inspection  other  than  that 
made  by  John  McGrath,  or  some  one  employed  with  them 
in  the  common  work,  had  been  made,  and  with  this 
*®*  knowledge  they  entered  upon  the  work.  If  he  was  negli- 
gent in  his  examination,  it  was  the  negligence  of  a  fellow- 
servant,  of  which  they  cannot  complain,  and  the  deceased 
had  no  right  to  assume  that  any  inspection  other  than  that 
by  a  fellow-servant  had  been  made. 

Judge  Lochren,  in  the  opinion  above  referred  to,  in  dis- 
cussing this  phase  of  the  case,  said: 

''Here  all  the  servants,  including  the  foremen  and  the 
roadmaster,  were,  when  the  disaster  happened,  engaged  in 
the  common  work  and  enterprise  of  keeping  the  railway  in 
proper  condition  for  the  passage  of  trains.  The  disaster 
caused  an  instant  sudden  emergency  in  the  very  work  in 
which  they  were  engaged.  An  emergency  admitting  of  no 
delay — ^not  even  for  daylight — certainly  not  for  the  summon- 
ing of  the  managing  officers  of  the  railway  or  of  its  engin- 
eers.   The  work  to  be  done  was  simply  the  rough  work  of 


Jan.  1907.]     Maloney  i;.  Florence  etc.  B.  B.  Co.  185 

clearing  the  tracks  of  the  fallen  rocks,  which  the  servants, 
under  their  foremen  and  roadmaster,  were  entirely  com- 
petent to  perform.  The  circumstances  and  conditions  must 
have  made  it  plain  to  all  that  no  inspection  or  precaution 
respecting  the  cliff  was  or  could  have  been  had  except  by 
such  of  the  servants  as  were  there  while  it  was  daylight. 
Under  these  circumstances  the  servants  who  came  later,  as 
well  as  those  who  were  there  in  daylight,  assumed  the  risk 
of  the  employment  they  engaged  in;  and  if  John  McGrath 
or  Miles  McGrath  were  negligent  in  representing  the  place 
to  be  safe,  that  was  negligence  of  fellow-servants :  Northern 
Pacific  By.  Co.  v.  Dixon,  194  U.  S.  338,  24  Sup.  Ct.  Bep.  683, 
48  L.  ed.  1006 ;  Pennsylvania  Co.  v.  Fishack,  123  Fed,  465, 
59  C.  C.  A.  269.'' 

Upon  a  careful  consideration  of  all  the  facts  disclosed  by 
the  record,  we  think  the  court  below  properly  ^*  directed 
a  verdict  in  favor  of  appellee.  The  judgment  is  therefore 
a£Srmed. 

Chief  Justice  Steele  and  Mr.  Justice  Bailey  concur. 


The  Duty  of  an  Employer  to  Furnish  a  Safe  Place  for  his  employes 
to  work,  and  the  assumption  of  risks  by  them  when  such  place  is  not 
furnished,  are  discussed  in  the  notes  to  Houston  etc.  "By.  Co.  v.  De 
Walt,  97  Am.  St.  Bep.  884;  V^eUston  Coal  Co.  v.  Smith,  87  Am.  St. 
Bepw  557. 
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ANDREWS  CO.  v.  NATIONAL  BANK  OP  COLUMBUS. 

[129  Ga.  53,  58  S.  E.  633.] 

OOBFOBATIOK— LiablUty   on   Note   Qirm   by   Fresideiit.— 

Where  the  president  of  a  corporation  obtains  money  from  a  bank, 
giving  therefor  a  note  signed  bj  himself  individually,  and  pledging  as 
collateral  security  stock  owned  by  him  in  the  corporation,  the  note 
la  his  individual  debt,  although  the  money  is  obtained  for  the  use 
of  the  corporation,  and  is  placed  to  its  credit  on  the  books  of  the 
bank.     (p.  189.) 

OOBPOBATION.— :A  Pledgee  of  Corporate  Stock  may  invoke 
equitable  relief  against  the  corporation  to  prevent  it  and  other  parties 
from  consummating  a  fraudulent  sale  and  transfer  of  the  assets  of 
the  company,  whereby  the  pledged  stock  will  be  rendered  worthless, 
(p.  193.) 

Charlton  E.  Battle  and  Goetchius  &  Chappell,  for  the  plain- 
tiffs in  error. 

J.  H.  Martin,  A.  W.  Cozart  and  John  H.  Lewis,  for  the 

defendants  in  error. 

^  BECK,  J.  The  National  Bank  of  Columbus  filed  an 
equitable  petition  against  the  defendants,  Andrews  Co.,  a 
corporation,  Ernest  Andrews,  Lane,  Bagley,  and  others,  as 
individuals,  seeking  to  obtain  judgment  against  them  on  cer- 
tain promissory  notes;  and  against  these  and  other  defend- 
ants, Schuessler  and  Roberts,  to  have  an  alleged  fraudulent 
sale  of  the  assets  of  the  Andrews  Co.  to  the  last  two  named 
defendants  set  aside,  and  to  have  a  receiver  appointed  to 
take  charge  of  the  assets  of  said  company;  and  praying  also 
that  Ernest  Andrews,  Schuessler,  and  Roberts  be  required  to 
account  for  all  sales  of  goods  belonging  to  said  Andrews  Co., 
made  by  them  since  the  date  of  the  alleged  fraudulent  trans- 
fer to  said  Schuessler  and  Roberts.  The  material  allegations 
of  the  petition  are  as  follows :  That  about  the  twenty-seventh 

(186) 
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day  of  Atigast,  1900,  Ernest  Andrews,  president  of  the  An- 
drews Co.,  obtained  from  petitioner  the  sum  of  $2,500,  as  a 
loan;  he  "asked  the  officers  of  petitioner  to  take  his  individ- 
ual note  for  this  sum,  ....  but  petitioner  states  that,  al- 
though said  note  was  taken  from  said  Ernest  Andrews  in- 
dividually, the  same  represented  a  debt  of  the  Andrews  Co." 
In  September,  1900,  said  Andrews  obtained  from  petitioner 
an  additional  loan  of  $2,500,  "and  petitioner  avers  that,  al- 
though the  said  Ernest  Andrews  gave  his  individual  note  for 
the  said  last-mentioned  sum,  the  same  was  also  a  debt  of  the 
said  Andrews  Co."  In  both  of  these  instances  the  notes  given 
to  plaintiff  were  under  seal,  and  signed  by  Ernest  Andrews 
individually;  and  in  each  case  he  "deposited  with  petitioner 
$10,000  of  the  capital  stock  of  said  Andrews  Co.,  which  had 
been  issued  to  him,  as  collateral  security"  for  said  loans. 
Again,  in  August,  1902,  Ernest  Andrews  applied  to  petitioner 
for  an  additional  loan  of  $5,000;  but  "petitioner  already  held 
the  notes  of  the  said  Ernest  Andrews  for  $5,000,  as  above 
stated,  and  was  unwilling  to  take  his  note  for  any  additional 
amounts,  and  he  (Andrews)  then  stated  to  petitioner  that 
the  money  was  for  the  Andrews  Co.,  but  that  he  did  ^^  not 
want  to  increase  its  indebtedness,  and  that  he  would  there- 
fore procure  the  notes  of  certain  employes  of  the  corpora- 
tion,*' to  wit.  Lane,  Bagley,  and  three  others,  ''for  the  sum 
of  $1,000  each,  which  notes  would  be  indorsed  by  him,  and 
that  he  would  deposit,  as  security  therefor,  stodk  in  the  An- 
drews Co.  to  the  amount  of  $5,000,  which  had  been  issued  to 
said  parties."  In  pursuance  of  this  agreement,  petitioner 
advanced  $5,000,  and  took  the  notes  of  said  employ^,  Lane, 
Bagley,  and  others,  each  of  said  parties  giving  forty-four 
notes  for  the  sum  of  $25,  and  one  note  for  the  sum  of  $24. 
All  of  said  notes  were  under  seal,  and  signed  by  said  par- 
ties individually,  and  indorsed  by  Ernest  Andrews;  and 
$5,000  of  stock  in  the  Andrews  Co.,  which  had  been  issued 
to  said  parties,  $1,000  each,  was  deposited  as  collateral  se- 
curity for  said  notes.  In  May,  1903,  said  Andrews  repre- 
sented to  petitioner  that  the  assets  of  the  Andrews  Co. 
amounted  to  $57,000,  and  that  the  liabilities  were  about 
$24,000,  but  that  $10,000  of  this  indebtedness  was  due  to 
W.  T.  Roberts,  one  of  the  directors  of  the  Andrews  Co.,  and 
that  Roberts  was  willing  to  take  $10,000  of  preferred  stock 
in  said  company  in  settlement  of  said  debt,  "the  said  An- 
drews stating  at  the  time  that  the  company  would  increase 
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its  capital  gtock  to  $40,000,  including  said  preferred  stock,, 
and  that  the  only  effect  of  said  preferred  stock  would  be  to 
entitle  the  holder  thereof  to  an  eight  per  cent  dividend  be- 
fore any  dividends  or  profits  were  paid  to  the  other  stock- 
holders." And  petitioner  thereupon  surrendered  the  certi- 
ficates of  stock  held  by  it  as  collateral,  and  other  certificates 
were  delivered  to  it  in  lieu  of  those  surrendered,  the  new 
certificates  being  marked  '^ Common,"  and  the  stock  of  said 
company  was  increased  to  $40,000.  Subsequently  Andrews 
paid  petitioner  $500  on  the  notes  signed  by  him,  and  peti- 
tioner surrendered  $2,000  of  the  stock  held  by  it  as  collateral, 
leaving  $23,000  of  the  stock  in  the  Andrews  Go.  in  the  hands 
of  petitioner  as  security  for  the  balance  due  on  said  notes. 
In  the  summer  of  1903,  Ernest  Andrews  entered  into  nego- 
tiations with  certain  creditors  who  held  claims  against  the 
Andrews  Co.  for  merchandise,  and  sought  and  obtained  a 
settlement  of  about  $10,000  of  the  indebtedness  of  the  com- 
pany for  about  $5,000  or  $6,000,  which  amount  was  paid 
out  of  the  money  of  the  Andrews  Co.  Petitioner  alleges  that 
the  total  indebtedness  of  the  firm  for  merchandise  was  about 
$16,000,  and  that,  after  the  settlement  above  referred  to,  only 
$6,000  remained  *•  unpaid.  **Yet  the  said  Ernest  Andrews,, 
for  the  purpose  of  holding  said  indebtedness  against  the  as- 
sets of  said  corporation,  and  of  defrauding  petitioner,  ...» 
procured  the  creditors  holding  said  claims  to  transfer  and 
assign  the  same  to  B.  A.  Schuessler,  a  sister  of  said  Andrews, 
intending  thereby  that  the  said  Schuessler  should  hold  said 
claims  for  the  full  amount  of  the  face  thereof  against  said 
Andrews  Co."  In  November,  1903,  all  of  said  defendants 
"combined  and  confederated  for  the  purpose  of  defeating 
petitioner  in  the  collection  of  its  debts,  by  depreciating  and 
utterly  destroying  the  value  of  the  securities  held  by  it ;  and 
in  pursuance  of  said  confederation  the  said  Ernest  Andrews 
and  the  Andrews  Co.  made  a  pretended  sale  of  all  the  stock 
of  goods  ^nd  other  assets  of  the  Andrews  Co.  to  the  said 
Schuessler  and  Roberts;  ....  no  money  was  paid  by  said 
parties  in  said  purchase,  ....  but  it  was  agreed  between 
them  that  the  purchase  price  thereof  should  be  the  $10,000 
of  settled  accounts  which'  were  held  by  the  said  Schuessler^ 
and  the  $10,000  of  preferred  stock  in  said  company  held  by 
said  Roberts,  and  the  assumption  of  the  $6,000  of  unsettled 

indebtedness  against  said  Andrews  Co Petitioner  avers 

that  the  $10^000  of  preferred  stock  held  by  said  Roberts  did 
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not  entitle  him  to  any  priority  in  the  distribution  of  the 
capital  or  assets  of  said  corporation,  but  only  to  a  dividend 
of  eight  per  cent  upon  stock  before  any  dividends  or  profits 
were  paid  to  the  other  stockholders";  that  the  value  of  the 
assets  of  the  company  was  about  $44,000,  ''and  that  there 
was  really  no  consideration  for  said  sale,  except  the  assump- 
tion of  the  $6,000  of  the  indebtedness  of  said  corporation/' 
And  ''petitioner  further  shows  that  by  said  pretended  sale 
the  said  Ernest  Andrews  and  the  other  stockholders  of  said 
company,  well  knowing  that  your  petitioner  held  said  $23,000 
of  stock  in  said  company  as  collateral  security,  and  that  the 
-Mine  would  be  thereby  rendered  worthless,  and  intending 
thereby  to  destroy  the  security  held  by  petitioner  and  to  de- 
feat petitioner  in  the  collection  of  its  just  debt,  prevented 
the  said  Andrews  Go.  from  continuing  its  said  business,  al- 
though the  same  has  been  since  conducted  by  the  said  Ernest 
Andrews  in  the  same  manner  as  before,  as  hereinbefore 
stated,''  viz.,  in  the  name  of  Schuessler  and  Roberts.  The 
insolvency  of  Ernest  Andrews,  Lane,  Bagley,  and  the  other 
signers  of  the  notes  is  also  alleged.  The  plaintiff  amended 
its  petition  by  amplifying  the  allegations  of  ^^  fraud.  The 
defendants  filed  demurrers  on  various  grounds — ^among  others, 
that  the  petition  is  multifarious,  and  that  there  is  a  mis- 
joinder of  parties  defendant  The  court  overruled  each  of 
the  demurrers,  and  the  defendants  excepted. 

1.  When  all  of  the  allegations  in  the  petition,  relative  to 
the  creation  of  the  debt  represented  by  the  notes  attached 
to  the  petition,  are  considered  together,  no  doubt  remains 
that  the  debt  is  one  from  Ernest  Andrews,  Lane,  and  the 
other  makers  of  the  notes,  individually,  and  not  the  debt  of 
the  Andrews  Co.,  the  corporation,  to  the  bank.  This  con- 
•dusion  is  not  to  be  affected  by  the  general  recitals  that  the 
debt  was  one  of  the  Andrews  Co.,  and  that  the  money  ob- 
tained, which  was  the  consideration  of  the  notes,  was  for  the 
use  and  benefit  of  the  Andrews  Co.,  and  was  placed  to  the 
credit  of  that  company  on  the  books  of  the  bank.  There  are 
facts  alleged  in  the  petition  of  more  weight  and  significance 
than  these  mere  general  allegations.  In  the  first  place,  the 
bank  took  the  notes  of  Ernest  Andrews,  Lane,  and  the  other 
stockholders  individually,  and  these  notes  are  under  seal 
And  again,  the  shares  of  stock  of  the  corporation  were  de- 
posited as  collateral  security  for  the  payment,  not  of  the  debt 
<d  the  company  to  the  bank,  but  for  the  payment  of  these 
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notes.  And  in  one  paragraph  of  the  petition  it  distinctly  ap- 
pears that  after  the  ^^  notes  of  Ernest  Andrews,  to  the 
amount  of  $5,000,  had  been  taken,  and  additional  funds  were 
needed,  the  bank  ''was  unwilling  to  take  his  [Ernest  An- 
drews'] notes  for  any  additional  amount;  and  he  then  stated 
to  your  petitioner  that  the  money  was  for  the  Andrews  Co.,. 
but  that  he  did  not  want  to*  increase  its  indebtedness,  and 
that  he  would  therefore  procure  the  notes  of  certain  employes 
of  the  corporation,  to  wit,  Lane,  Bagley,  and  others,  for  the 
sum  of  $1,000  each,  which  notes  would  be  indorsed  by  him, 
and  that  he  would  deposit  as  security  therefor  stock  in  the 
Andrews  Co.  to  the  amount  of  $5,000,  which  had  been  issued 
to  said  parties."  Here  again  it  appears  that  the  notes  of 
Lane,  Bagley  and  others  were  taken  under  seal,  signed  by 
them,  individually,  and  that  these  notes  were  taken  because 
the  bank  was  unwilling  to  take  Ernest  Andrews'  note  "for 
any  additional  amounts,"  and  that  "he  did  not  want  to  in- 
crease [the  corporation's]  indebtedness."  The  authorities 
cited  by  the  plaintiffs  in  error  upon  the  point  now  under 
consideration  contain  nothing  contrary  to  the  conclusion 
which  we  have  reached.  In  the  case  of  Merchants'  Bank  v. 
Central  Bank,  1  Kelly,  418,  44  Am.  Dec.  665,  it  was  said 
that  "It  may  be  stated  generally,  that  where  it  appears  on 
the  face  of  the  paper  that  the  credit  is  not  given  to  the  agent, 
and  the  name  of  the  principal  is  disclosed  at  the  time  of  the 
transaction,  and  the  act  is  within  the  powers  of  the  agent, 
the  principal  is  bound.  The  question  whether  the  agent  is 
bound  does  not  affect  this  question,  for  there  are  many  cases 
where  both  principal  and  agent  are  bound.  Now,  it  is  ap- 
parent on  this  bill  of  exchange  [the  paper  sued  on]  that  it 
was  the  intent  of  the  parties  to  bind  Scott  Cray's  principal; 
else  why  make  it  payable  to  him  as  agent,  and  why  take  his 
indorsement  as  agent?  It  is  still  more  manifest  that  he  does 
appeal;  to  act  as  agent.  The  testimony  upon  the  trial,  too, 
is  that  the  name  of  his  principal  was  disclosed  to  the  Central 
Bank  at  the  time  the  bill  was  discounted."  If  this  excerpt 
from  the  opinion  in  the  case  last  cited  is  not  sufficient  to  show 
an  entirely  different  state  of  facts  from  those  set  forth  in  the 
case  at  bar,  the  reading  of  the  entire  case  will  make  the  dif- 
ference clear  and  distinct. 

It  is  unnecessary  to  discuss  the  cases  cited  by  the  plaintifEs 
in  error  in  detail.  The  case  last  above  referred  to,  and  the^ 
case  of  Third  National  Bank's  Appeal,  141  Pa.  214,  21  AtL 
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598,  12  L.  B.  A.  223,  seems  to  be  most  confidently  ^  relied 
upon  by  counsel.  The  latter  case  lays  down  merely  the  broad 
roling  that  a  loan  of  money  to  a  corporation  will  render  it 
liable  for  the  debt,  although  the  note  of  an  individual  instead 
of  the  note  of  the  corporation  was  taken  therefor,  because 
supposed  to  be  better  security.  In  the  case  at  bar,  we  hold 
as  a  matter  of  law,  under  the  allegations  in  the  petition,  that 
the  loan  of  money  was  not  to  the  corporation  but  to  the  in- 
dividuals. The  other  cases  cited  in  the  brief  of  counsel  for 
the  plaintiffs  in  error  are  easily  distinguishable  from  the  in- 
stant case.  And  while  we  do  not  put  our  ruling,  upon  the 
question  immediately  under  consideration,  upon  the  fact  that 
tiie  notes  given  by  Ernest  Andrews,  Lane,  and  others  were 
under  seal,  it  is  not  to  be  concluded  that  we  regard  that  feat- 
ure of  the  case  as  unimportant  In  the  case  of  Merchants' 
Bank  v.  Central  Bank,  1  Eelly,  418,  44  Am.  Dec.  665,  it  is 
said:  '^The  inference  drawn  from  the  paper  is,  that  Scott 
Cray  acted  as  agent  for  some  person,  or  corporation;  but 
who,  or  what,  does  not  appear.  The  name  of  his  principal 
does  not  appear.  The  general  rule  is  this:  in  order  to  bind 
a  principal,  on  a  contract  made  by  an  agent,  it  must  pur- 
port, on  its  face,  to  be  the  contract  of  the  principal;  and 
his  name  must  be  inserted  in  it.  It  is  not  enough  that  the 
agent  be  described  as  such  in  the  instrument:  Story  on 
Agency,  sec.  147;  Paley  on  Agency,  by  Lloyd,  180-182;  2 
Kent,  3d  ed.,  629.  This  rule  applies,  more  particularly,  to 
solemn  instruments  under  seal;  and  as  to  them,  to  use  the 
langnage  of  Judge  Story,  it  is  'regularly  true,'  but  not  uni- 
versally true  in  all  its  extent.  For,  so  far  as  regards  instru- 
ments under  seal,  there  are  some  exceptions  to  some  of  the 
requirements  of  the  rule.  Although  tiie  rule  is  thus  strict 
as  to  sealed  instruments,  yet  a  more  liberal  rule  obtains  as 
to  unsolemn  instruments,  especially  commercial  and  mari- 
time contracts":  See,  also,  Van  Dyke  v.  Van  Dyke,  123  Ga. 
686,  51  S.  £.  582,  and  authorities  there  cited. 

2.  Having  reached  the  conclusion  that  the  debt  represented 
by  the  notes  was  the  individual  debt  of  the  signers  of  these 
notes,  we  have  now  to  decide  whether  the  payee  and  holder 
of  those  notes,  who  was  the  pledgee  of  a  majority  of  the 
shares  of  stock  of  the  Andrews  Co.,  was  in  a  position  to  in- 
voke the  equitable  relief  against  the  corporation  to  prevent 
it  and  other  parties  from  consummating  a  fraudulent  sale 
and  transfer  of  the  assets  of  the  corporation,  whereby  the 
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stock  pledged  would  be  rendered  valueless.  ^  Reference  to 
the  statement  of  facts  will  make  it  appear  how  this  sale  and 
transfer  was  to  be  effected.  That  the  transaction  between 
the  corporation  on  the  one  side,  and  Schuessler  and  Roberts 
on  the  other,  was  not  on^  tainted,  but  saturated  with  fraud, 
is  undeniable  if  the  allegations  of  the  petition  are  true ;  and 
they  are  to  be  so  taken  as  against  the  demurrer.  It  is  not 
necessary  for  us  to  decide  what  might  have  been  the  rights 
and  remedies  of  the  petitioner  had  it  been  a  stockholder  of 
the  Andrews  Co.,  or  had  it  been  a  creditor  of  the  same.  Had 
it  been  a  stockholder,  owning  a  majority  of  the  shares  qf 
stock,  and  having  a  voice  in  the  control  and  direction  of  the 
affairs  of  the  corporation,  it  might  possibly  have  been  com- 
pelled to  resort  to  a  different  procedure  more  peculiarly 
adapted  to  the  righting  of  the  wrong  about  to  be  inflicted 
upon  a  stockholder  by  an  unauthorized  act  of  the  corpora- 
tion, tending  to  impair  and  destroy  the  value  of  his  shares 
of  stock.  Or,  if  the  bank  had  been  a  creditor  of  the  corpora- 
tion, it  might  not  have  been  able  to  proceed  against  the  cor- 
poration, or  the  parties  to  whom  the  corporation  made  a  pre- 
tended sale  of  all  its  assets,  until  after  its  claim  was  reduced 
to  judgment,  unless  it  was  proceeding  under  the  provisions 
of  the  Civil  Code,  section  2716,  and  had  put  itself  in  a  posi- 
tion to  invoke  the  remedies  provided  thereby.  But  it  is 
neither  a  creditor  nor  a  stockholder  in  the  full  sense  of  that 
word.  In  both  the  briefs  for  plaintiffs  and  defendant  in 
«rror  it  is  considered  as  a  pledgee  of  stock,  holding  the  shares 
of  stock  as  collateral  security  for  the  payment  of  a  debt. 
And  it  is  as  bearing  this  relation  to  the  corporation,  the 
validity  of  whose  acts  are  attacked,  that  we  are  to  treat  it, 
and  to  decide  whether  or  not  it  is  entitled  to  the  aid  of  a 
court  of  equity  in  setting  aside  a  sale  alleged  to  be  fraudu- 
lent, and  charged  to  have  been  the  result  of  a  combination 
and  conspiracy  ''for  the  purpose  of  defeating  petitioner  in 
the  collection  of  its  debts  by  depreciating  and  utterly  de- 
stroying the  value  of  the  securities  held  by  it." 

Counsel  for  plaintiffs  in  error  contend  that  if  it  appears 
that  petitioner  is  neither  a  stockholder  nor  a  creditor  of  the 
Andrews  Co.,  it  must  follow  that  it  is  not  entitled  to  main- 
tain the  present  action.  But  as  we  view  it,  the  fact  of  its 
being  neither  a  stockholder  nor  a  creditor  of  the  corporation 
removes  all  doubt  as  to  its  right  to  equitable  relief  at  this 
time.    Had  it  been  a  stockholder,  it  might,  as  we  have  said. 
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have  had  some  yoiee  in  the  control  and  ^  direction  of  the 
affairs  of  the  corporation;  had  it  been  a  creditor,  it  might 
have  reduced  its  claim  to  judgment,  and  proceeded  against 
the  purchasers  under  the  fraudulent  sale  of  the  assets  of  the 
corporation;  but  being  merely  a  pledgee  of  the  stock,  hold- 
ing debts  against  individual  stockholders,  it  cannot  have  ade- 
quate relief  except  in  an  action  of  this  nature  against  the 
corporation,  the  stockholders,  and  the  parties  who  ''com- 
bined and  confederated"  with  them  to  depreciate  and  de- 
stroy the  value  of  the  stock  pledged.    Any  kind  of  a  pro- 
ceeding at  common  law  would  have  required  a  multiplicity 
of  suits  and  a  circuity  of  action.    ^'Pledgee  of  stock  has  the 
right  to  maintain  an  action  for  the  preservation  of  the  as- 
sets of  the  company":  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
907;  10  Gyc.  648.    ^'Pledgees  of  shares  of  stodc  have  such 
interest  in  the  corporation  as  to  entitle  them  to  object  to  the 
act  of  their  pledgors  in  turning  property  of  the  corporation 
over  to  another  stockholder  in  payment  of  shares  of  stock": 
St.  Louis  Stoneware  Co.  v.  Partridge,  8  Mo.  App.  580;  12 
Cent.  Dig.,  par.  573  (e).    This  doctrine  is  applied  by  the 
supreme  court  of  Minnesota  in  the  case  of  Baldwin  v.  Can- 
field,  26  Minn.  43, 1 K  W.  261,  where  it  is  said:  **The  holders 
of  the  stock,  whether  holding  as  general  owners  or  as  pledgees, 
are  therefore  interested  in  the  preservation  of  the  corporate 
property,  and  in  preventing  it  from  passing  out  of  the  hands 
of  the  ccHporation.    Stockholders  do  not  have  an  'interest' 
in  the  corporate  real  estate,  in  the  sense  in  which  the  word 
'interest'  is  commonly  used  in  that  connection;  for  such 
real  estate  is  the  property  of  the  corporation.    For  this  rea- 
son we  think  that  the  court  below  has  used  the  word  'in- 
terest' in  this  finding  inaccurately.    But  this  is  not  impor- 
tant.   Upon  the  facts  found,  and  the  preceding  conclusions 
of  law,  the  plaintiffs,  as  holders  of  the  stock,  are  interested 
in  the  preservation  of  the  corporate  property,  and  in  pre- 
venting it  from  passing  out  of  the  hands  of  the  corpora- 
tion.   If  this  is  so,  they  have  a  right  to  take  legal  means  to 
preserve  the  property,  to  prevent  it  from  being  lost  to  the 

corporation,  or  its  value  from  being  impaired It  is 

also  contended  by  the  defendant's  counsel  that  the  plaintiffs 
have  no  standing  in  court,  because  a  stockholder,  as  such, 
could  not  sustain  an  action  of  this  kind.  It  is  an  answer  to 
this  to  say  that,  as  remarked  by  the  counsel  in  another  part 
of  his  brief,  the  plaintiffs,  though  they  hold  tlie  stock,  are 
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not  stockholders,  but  pledgees  •"  merely,  and  therefore  they 
cannot  exercise  the  control  over  the  association  which  stock- 
holders can.  What  the  stockholders  may  compel  the  associa- 
tion to  do,  they  cannot  compel  it  to  do.  They  cannot,  there- 
fore, be  required  to  act  through  the  association,  but  may 
bring  an  action  on  their  own  account,  and  in  their  own  names, 
to  protect  their  rights  and  interests  as  pledgees." 

If  we  have  stated  the  correct  doctrine  as  to  the  right  of 
pledgees  of  stock  in  cases  like  that  stated  in  this  petition,  the 
court  did  not  err  in  overruling  the  demurrers  of  any  of  the 
defendants,  which  were  general  in  their  nature;  though  it 
must  follow  as  a  matter  of  course,  from  what  we  have  said  in 
this  opinion,  that  the  plaintiff  is  not  entitled  to  a  judgment 
upon  its  notes  against  the  Andrews  Co.,  and  so  much  of  the 
prayer  of  the  petition  as  seeks  this  particular  relief  against 
the  corporation  must  be  unavailing,  however  righteous  the 
other  demands  in  the  petition  may  be. 

3.  But  the  mere  fact  that  a  part  of  the  remedy  and  relief 
sought  is  not  appropriate  does  not  have  the  effect  to  render 
the  bill  multifarious.  Nor  was  there  a  misjoinder  of  parties. 
The  corporation  whose  assets  were  transferred  by  the  fraudu- 
lent sale  resulting  from  a  wrongful  '^combination  and  con- 
spiracy," its  stockholders,  and  the  other  parties  to  the  alleged 
pretended  and  wrongful  sale  were  all  proper  parties.  And 
especially  W.  T.  Roberts  and  Mrs.  Schuessler  should  have 
been  joined  as  parties  defendant;  and  if  they  have  so  misap- 
propriated and  wasted  any  of  the  assets  obtained  by  the  al- 
leged wrongful  sale,  the  petitioner  would  be  entitled  to  an 
accounting  as  against  them.  The  respective  rights  of  Mrs. 
Schuessler  and  Roberts  as  creditors  of  the  corporation,  and 
of  Roberts  as  a  creditor  or  holder  of  preferred  stock,  if  he  be 
one,  and  of  petitioners  may  be  all  adjusted  according  to  the 
priorities  of  their  claims  upon  the  final  winding  up  of  the 
business  of  the  corporation,  and  the  distribution  of  its  assets. 

Judgment  affirmed. 

All  the  justices  concur. 


BIGHTS,  BEMEDIBS  AND  UABILITIES  OF  PLEDGEBS  OF  00B> 

POBATB  STOOK. 

L  BigbtB  of  Pledgee  of  Stock. 

a.  To  Protect  Assets  of  Corporation,  106^ 

b.  To  Inspect  Corporate  Books,  196. 

c.  To  Vote  at  Corporate  Blectionji,  190. 

d.  To  Beceive  Dividends,  197* 
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n.  UabffitieB  of  Ptodgee  of  Stock. 

•k  Uabflity  to  Oredlton  of  Oorporatton. 

1.  Wlien  Transfer  Is  on  Books  of  Company,  197. 

2.  When  Transfer  Is  not  on  Books,  198. 

8.  Evasion  of  IJabllitjr  by  Colorable  Transfers,  198. 
b.  Xdablllty  for  Assessments  on  Stock,  199. 
c  Uabllity  In  Case  of  National  Bank  Stock,  199. 

d.  Statutory  Exemption  ttom  UabiUty,  SOO, 

e.  Liability  for  Taxes,  200. 

IZL  Bemedles  of  Pledgee  of  Stotfk. 

a.  Classes  of  Bemedles— Bnlt  on  Principal  Debt,  200, 

b.  Sale  of  Stock. 

1.  Blgbt  to  sen  In  General,  201. 

2.  Necessity  of  Demand  and  Notice,  201. 

8.  Sale  XTkider  Power  Wlthont  Demand  and  Notice^  202. 
4.  Private  and  Public  Sales,  208. 
0.  Protection  of  Pledgor's  Interests,  208. 
8.  Porcbase  by  Pledgee,  208. 
7.  Obligation  of  Pledgee  to  SeU,  204. 
e.  Foreclosure  in  Equity,  205. 

d.  Care  and  Protection  of  Collateral,  20S. 

e.  Bar  of  Statute  of  Idmltations,  206. 

L    Bli^ts  of  Pledgee  of  Stock. 

tL  To  Protect  Assets  of  Corporation^— A  pledgee  of  corporate  stock 
has  saeh  an  interest  therein  as  entitles  him  to  be  heard  in  a  court  of 
equity  concerning  the  preservation  and  protection  of  the  assets  and 
property  of  the  corporation.  His  rights  in  this  respect  would  seem 
to  be  essentially  the  same  as  those  of  the  owner  of  stock,  for  a  loss 
of  corporate  assets  must  result  in  a  depreciation  of  the  value  of  the 
stock  and  a  consequent  impairment  of  his  security:  Green  v.  Heden- 
berg,  159  111.  489,  50  Am.  St.  Rep.  178,  42  N.  E.  851;  St.  Louis  8.  Co. 
V.  Partridge,  8  Mo.  App.  580;  Gorman- Wright  Co.  v.  Wright,  134  Fed. 
363,  67  C.  C.  A.  345.  He  has,  however,  no  greater  rights  than  the 
pledgor  has,  or  would  have  had  if  he  had  not  parted  with  the  stock: 
Emy  V.  G.  W.  Schmidt  Co.,  197  Pa.  475,  47  Atl.  877;  City  of  Spokane 
V.  Amsterdamsch  Trustees  Kantoor,  22  Wash.  172,  62  Pac.  141. 

A  pledgee  of  stock  may  sue  in  equity  to  obtain  relief  against  the 
misappropriation  of  the  funds  and  assets  of  the  corporation  by  the 
officers  in  charge:  Green  v.  Hedenberg,  159  HI.  489,  50  Am.  St.  Bep. 
178,  42  N.  E.  851;  or  to  restrain  one  not  a  stockholder  from  so  con- 
trolling the  affairs  of  the  company  as  to  impair  the  value  of  its  assets: 
Chafee  v.  Quidnick,  14  B.  I.  75;  or  to  invoke  equitable  relief  against 
the  corporation  to  prevent  it  and  other  parties  from  consummating  a 
fraudulent  sale  and  transfer  of  the  assets  of  the  company,  whereby 
the  pledged  stock  will  be  rendered  worthless:  See  the  principal  ease; 
or  to  maintain  a  suit  to  remove  a  cloud  from  the  title  of  corporate 
property:  Baldwin  v.  Canfield,  26  Minn.  43,  1  N.  W.  261.  On  the 
general  subject  of  actions  by  stockholders  on  behalf  of  their  corpora- 
tion, see  the  note  to  Johns  v.  McLester,  97  Am.  St.  Bep.  29. 

The  fact  that  a  stockholder  has  pledged  his  stock  as  collateral 
security  does  not  preclude  him  from  maintaining  an  action  to  protect 
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his  rights  as  stockholder:  Fisher  ▼.  Patten,  134  Mo.  32,  33  8.  W.  451, 
34  8.  W.  1096.  If  the  pledgees  are  directors  of  the  eorporatioA,  and 
conspire  to  depreciate  the  value  of  the  stock  hy  exercising  their 
official  powers  to  that  end,  the  wrong  thus  done  is  not  only  against 
the  corporation,  but  also  against  the  pledgor,  for  which  there  is  direct 
responsibility  to  him:  Bitchie  ▼.  McMuUen,  79  Fed.  522,  25  G.  C.  A.  50. 

b.  To  Inspect  Corporate  Books. — A  stockholder  has  a  right  to  in- 
spect the  books,  papers,  and  records  of  his  corporation  at  seasonable 
times  and  for  proper  purposes;  and  this  the  courts  will  enforce,  not 
perhaps  as  a  matter  of  right,  but  in  the  exercise  of  their  discretion: 
See  the  note  to  Harkness  v.  Guthrie,  107  Anu  8t.  Bep.  674.  This 
right  of  inspection,  however,  has  been  denied  to  pledgees  of  stock: 
In  re  First  Nat.  Bank,  28  Misc.  Bep.  662,  59  N.  Y«  Supp.  1042;  In  re 
First  Nat.  Bank,  44  App.  Div.  635,  60  N.  Y.  Supp.  1138. 

c.  To  Vote  at  Corporate  BleotiODS. — ^The  right  to  vote  corporate 
stock,  as  between  the  pledgor  and  pledgee  thereof,  at  those  elections 
in  which  stockholders  are  entitled  to  participate,  is  a  question  on 
which  the  authorities  are  not  entirely  harmonious.  It  is  said  by  some 
courts  that  the  right  to  vote,  in  the  absence  of  an  agreement,  usually 
remains  in  the  pledgor  until  default:  Haskell  v.  Bead,  68  Neb.  107, 
93  N.  W.  997,  96  N.  W.  1007;  Ex  parte  WiUcocks,  7  Cow.  402,  17  Am. 
Dec.  525;  Ex  parte  Barker,  6  Wend.  509;  State  v.  Smith,  15  Or.  98, 

14  Pac.  814,  15  Pac.  137,  386;  McDaniels  ▼.  Flower  Brook  Mfg.  Co., 
22  Vt.  274;  Schofield  v.  Union  Bank,  2  Cranch  C.  C.  115,  Fed.  Oas. 
No.  12,475;  National  Bank  of  Commerce  v.  Allen,  90  Fed.  545,  33 
C.  C.  A.  169.  In  some  of  the  states  the  statute  expressly  confers  the 
right  to  vote  on  the  pledgor:  Miller  v.  Murray,  17  Colo.  408,  30  Pac 
46;  American  Bonding  ft  T.  Co.  v.  Pacific  Brewing  ft  M.  Co.,  34  Wash. 
10,  74  Pac.  826.  The  practice  appears  to  have  obtained  to  some  extent 
in  equity  of  restraining  the  pledgee  from  voting  to  the  prejudice  of 
the  pledgor's  rights,  or  to  compel  him  to  give  a  proxy  to  the  pledgor, 
where  the  pledgee  appears  on  the  face  of  the  corporate  records  as 
the  owner  of  stock:  J.  H.  Wentworth  Co.  v.  French,  176  Mass.  442, 
57  N.  E.  789  (citing  Hoppin  v.  Buffum,  9  B.  I.  513,  11  Am.  Bep.  291; 
Vowell  V.  Thompson,  3  Cranch  C.  C.  428,  Fed.  Cas.  No.  17,523); 
Haskell  v.  Bead,  68  Neb.  107,  93  N.  W.  997,  96  N.  W.  1007  (citing 
Brewster  v.  Hartley,  37  Cal.  15,  99  Am.  Dec  237;  McHenry  v.  Jewett, 
26  Hun,  453,  90  N.  Y.  58;  State  v.  Smith,  15  Or.  98,  14  Pac  814, 

15  Pac.  137,  386).  As  a  general  rule,  however,  if  the  stock  has  been 
transferred  on  the  books  of  the  corporation  so  that  the  pledgee  there 
appears  to  be  the  absolute  owner,  he  has  the  right  to  vote  it,  in  the 
absence  of  any  agreement  or  statute  to  the  contrary:  See  the  note 
to  Griggs  V.  Day,  32  Am.  St.  Bep.  715;  In  re  Argus  Printing  Co.,  1 
N.  Dak.  434,  26  Am.  St.  Bep.  639,  48  N.  W.  347,  12  L.  A.  A.  781; 
Commonwealth  v.  Dalzell,  152  Pa.  217,  34  Am.  St.  Bep.  640,  25  AtL 
535;  Franklin  Bank  v.  Commercial  Bank,  36  Ohio  St.  350,  38  Am.  Bep. 
594;  Hoppin  v.  Buffum,  9  B.  L  513,  11  Am.  Bep.  291. 
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d.  To  BoeelTB  DMdsndf. — ^As  between  the  pledgor  and  the  pledgee 
of  otoek,  diyidends  declared  after  the  pledge  belong  to  the  pledgee, 
vnleaB  the  pledgor  hai  by  special  contract  reserved  a  right  thereto. 
It  la  the  right  and  dutj  of  the  pledgee  to  collect  the  dividends,  and 
apply  them  to  the  debt  or  hold  them  in  tmst  for  the  pledgor.  If  the 
transfer  of  the  stock  has  not  been  entered  on  the  books  of  the  cor- 
poration, bnt  the  corporation,  with  notice  of  the  transfer,  pays  divi- 
dends to  the  pledgor,  it  becomes  liable  for  the  amount  of  them  to  the 
pledgee;  but  if  the  corporation  has  no  notice  of  an  unregistered  trans- 
fer, it  will  be  protected  in  paying  dividends  to  the  pledgor,  who  will 
receive  them  as  trustee  for  the  pledgee  and  be  answerable  accordingly: 
Guarantee  Co.  of  North  America  v.  East  Home  Town  Co.,  96  Ga. 
511,  61  Am.  St.  Bep.  150,  23  8.  £.  503;  Armour  v.  East  Borne  Town 
Co.,  98  Ga.  458,  25  8.  E.  504;  Bath  Savings  Inst.  v.  Sagadahock  Nat. 
Bank,  89  Me.  500,  36  Atl.  996;  Gemmell  v.  Davis,  75  Md.  546,  32  Am. 
St.  Bep.  412,  23  Atl.  1032;  Central  Nebraska  Nat.  Bank  v.  Wilder, 
82  Neb.  454,  49  N.  W.  369;  Hunt  v.  Laeonia  &  L.  St.  By.,  68  N.  H. 
661,  89  AtL  437;  Meredith  Tillage  Sav.  Bank  v.  Marshall,  68  N.  H. 
417,  44  Aa  526;  Hill  v.  Newichawanick  Co.,  8  Hun,  459,  71  N.  Y. 
593;  Herman  v.  Maxwell,  47  N.  T.  Super.  347;  Boyd  v.  Conshohocken 
^orated  Mills,  149  Pa.  363,  24  Atl.  287;  Maxwell  v.  National  Bank, 
70  S.  C.  532,  50  S»  E.  195;  George  A.  Barse  Livestock  Co.  v.  Bange 
Talley  Cattle  Co.,  16  Utah,  59,  50  Pac.  630;  London  A  8.  F.  Bank  t. 
IRTillametta  etc  Mfg.  Co.,  80  Eed.  226. 

n.    UabUitiea  of  Pledgae  of  Stock. 

fti    Liability  to  Creditors  of  Corporation. 

1.  When  Transfer  la  on  Books  of  Company. — One  to  whom  stock 
has  been  transferred  in  pledge  or  as  collateral  security,  and  who 
appears  on  the  books  of  the  corporation  as  the  owner  of  the  stock, 
is  liable  as  a  stockholder  to  creditors  of  the  corporation.  He  is  liable 
for  unpaid  subscriptions  to  stock  (Baines  v.  Babcock,  95  Cal.  581,  29 
Am.  St.  Bep.  158,  30  Pac.  776;  Calumet  Paper  Co.  v.  Stotts  Invest- 
ment Co.,  96  Iowa,  147,  59  Am.  St.  Bep.  362,  64  N.  W.  782;  Tuthill 
S.  Co.  V.  Smithy  90  Iowa,  331,  57  N.  W.  853;  Pullman  v.  Upton,  96 
U.  S.  328,  24  L.  ed.  818);  and  he  is  also  under  the  other  statutory 
liabilities  incident  to  the  ownership  of  corporate  stock:  National 
Commercial  Bank  v.  McDonnell,  92  Ala.  887,  9  South.  149;  Borland 
▼.  Nevada  Bank,  99  Cal.  89,  37  Am.  St.  Bep.  32,  33  Pac.  737;  Ball 
Electric  Light  Co.  v.  Child,  68  Conn.  522,  37  Atl.  391;  Wheeloek  ▼. 
Kost,  77  HI.  296;  Chatham  Bank  v.  Brobston,  99  Ga.  801,  27  S.  E. 
790;  Hale  v.  Walker,  31  Iowa,  844,  7  Am.  Bep.  137;  Grew  v.  Breed, 
51  Mass.  (10  Met.)  569;  First  Nat.  Bank  v.  Hingham  M.  Co.,  127 
Mass.  563;  Harper  v.  Carroll,  66  Minn.  487,  69  N.  W.  610,  1069; 
Simmons  v.  Hill,  96  Mo.  679,  10  8.  W.  61,  2  L.  B.  A.  476;  Bagley  v. 
Tyler,  43  Mo.  App.  195;  Bosevelt  t.  Brown,  11  N.  Y.  148;  United 
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States  Trnst  Co.  ▼.  United  States  Fire  ImL  Co.,  18  N.  Y.  199;  Appeal 
of  Aultman,  98  Pa.  505;  Sleeper  ▼.  Ooodwin,  67  Wis.  577,  81  N.  W. 
835;  Pnllman  y.  Upton,  96  U.  S.  828,  24  L.  ed.  818;  note  to  State  ▼• 
Bank  of  New  England,  68  Am.  St.  Bep.  542. 

The  liability  of  the  pledgee,  in  this  respeet,  seems  to  be  the  same 
as  though  he  were  the  beneficial  or  actual  owner  of  the  stock.  ''For 
this  several  reasons  are  given.  One  is,  that  he  is  estopped  from 
denying  his  liability  by  voluntarily  holding  himself  out  to  the  public 
as  the  owner  of  the  stock,  and  his  denial  of  ownership  is  inconsistent 
with  the  representations  he  has  made;  another  is,  that  by  taking 
the  legal  title  he  has  released  the  former  owner;  and  a  third  is,  that 
after  having  taken  the  apparent  ownership  and  thus  become  entitled 
to  receive  dividends,  vote  at  elections,  and  enjoy  all  the  privileges  of 
ownership,  it  would  be  inequitable  to  allow  him  to  refuse  the  respon- 
sibilities of  a  stockholder'':  Germania  Kat.  Bank  ▼•  Case,  99  U.  8. 
628,  25  L.  ed.  448. 

The  liability  of  the  pledgee  seems  to  continue  until  a  retransfer  of 
the  stock  is  made  on  the  corporate  books,  although  in  the  meantime 
the  debt  has  been  paid  and  the  certificate  returned  to  the  pledgor: 
Johnson  v.  Somerville  D.  A  B.  Co.,  81  Mass.  (15  Oray)  216;  Adderly 
T.  Storm,  6  Hill,  624. 

2.  When  Transfer  is  not  on  Books. — ^A  pledgee  of  stock  to  whom 
the  stock  has  not  been  transferred  on  the  books  of  the  company,  or 
who  does  not  appear  on  such  books  as  a  stockholder,  is  ordinarily 
not  liable  as  a  stockholder  to  creditors:  Henkle  v.  Salem  Mfg.  Co., 
89  Ohio  St.  547;  Welles  v.  Larrabee,  36  Fed.  866,  2  L.  B.  A.  471. 
And  a  pledgee  may  protect  his  interest  in  the  stock,  and  at  the  same 
time  avoid  responsibility  as  a  shareholder,  by  having  the  stock  trans- 
ferred to  him  as  ''pledgee":  Pauly  v.  State  Loan  etc.  Co.,  165  U.  S. 
606,  17  Sup.  Ct.  Bep.  465,  41  L.  ed.  844. 

8.  Eyasion  of  Liability  by  Colorable  Transfers. — ^If  a  pledgee  makes 
a  transfer  of  stock  in  a  failing  corporation  to  an  irresponsible  person 
for  the  purpose  of  escaping  his  liability  as  a  shareholder,  the  trans- 
action is  ineifectual  as  against  creditors.  But  it  has  been  decided 
that  where  stock  in  a  national  bank  has  been  pledged  with  power 
to  sell  on  default  in  the  payment  of  the  debt,  a  sale  by  the  pledgee 
pursuant  to  the  power  is  not  voidable  as  a  fraud  on  creditors  of  the 
bank,  although  he  sells  because  he  believes  the  bank  is  insolvent,  and 
in  order  to  escape  personal  liability  as  a  stockholder:  Magruder  v. 
Colston,  44  Md.  349,  22  Am.  Bep.  47.  It  has  also  been  held  that  a 
transfer  of  pledged  stock,  in  order  to  avoid  liability  as  a  stockholder, 
does  not  amount  to  a  conversion:  Heath  v.  Griswold,  18  Blatehf.  555, 
5  Fed.  573.  The  supreme  court  of  the  United  States  has  affirmed  that 
a  pledgee  of  stock  in  a  national  bank  who,  with  no  fraudulent  intent, 
takes  the  security  for  his  benefit  in  the  name  of  an  irresponsible 
trustee  in  order  to  avoid  responsibility  as  a  stockholder,  and  who 
exercises  none  of  the  rights  of  a  stockholder,  does  not  incur  the  lia- 
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bilitj  of  a  thareholder  upon  a  failure  of  the  corporation:  Anderson 
▼.  Philadelphia  Warehonse  Co.,  Ill  U.  8.  479,  4  Sup.  Ct  Bep.  525,  28 
L.  ed.  478.  Bnt  if  a  pledgee  of  stock  in  a  national  bank  who  causes 
it  to  be  transferred  to  him  on  the  books  of  the  company,  thereby 
incurring  immediate  responsibility  as  a  shareholder,  he  cannot  relieve 
himself  from  that  liability  by  making  a  mere  colorable  transfer  of  the 
atock,  with  the  understanding  that  it  is  to  be  retransf erred  to  him  on 
his  request:  Oermania  Nat  Bank  t.  Case,  99  U.  8.  628,  25  U  ed.  448. 

b.  Ltabillty  for  Ajneflsments  on  Stock* — ^A  pledgee  of  stock  in  a 
national  bank  who  doea  not  appear  by  the  books  of  the  bank  or  other- 
wise to  be  the  owner,  is  not  liable  for  assessments:  Welles  ▼•  Larrabee, 
36  Fed.  860,  8  L.  B.  A.  471.  Neither  is  a  pledgee  of  stock  registered 
on  the  books  of  the  bank  as  ''pledged"  or  "collateral'':  Beal  t. 
Essex  8ay.  Bank,  67  Fed.  816,  15  C.  C.  A.  128;  Baker  t.  Old  Nat 
Bank,  86  Fed.  1006.  Bee,  also,  the  note  to  State  y.  Bank  of  New 
England,  68  Am.  8t  Bep.  546.  A  pledgee  of  national  bank  stock 
who,  in  accordance  with  the  terms  of  the  pledge,  sells  it,  becomes 
the  purehaser,  but  never  has  it  transferred  on  the  bank  books,  is  not 
liable  for  an  assessment  made  upon  the  insolvency  of  the  bank  under 
Bevised  Statutes,  section  5151:  Bobinson  ▼.  Southern  Nat  Bank, 
94  Fed.  964,  86  C.  0.  A.  584.  And  if  one  receives  sharea  of  stock  in 
«  national  banking  association  as  collateral  security,  with  power 
of  attorney  to  transfer  the  same  on  the  books  of  the  association, 
and,  being  unwilling  to  incur  the  responsibilities  of  a  shareholder  as 
prescribed  by  the  statute,  in  good  faith  causes  the  shares  to  be  trans- 
ferred on  such  books  to  a  third  person  under  an  agreement  that  they 
are  still  to  be  held  as  security  for  the  debt,  he  is  not  liable  for  assess- 
ments: Wilson  ▼.  Merchants'  L.  A  T.  Co.,  98  Fed.  688,  39  C.  0.  A. 
231;  Hayes  ▼.  Fidelity  Ins.  etc  Co.,  105  Fed.  160;  Pauly  v.  State  Loan 
Trust  Co.,  165  U.  a  606, 17  Sup.  Ct  Bep.  465,  41  L.  ed.  844. 

A  pledgee  of  stock  who  has  rightfully  paid  legal  assessments  on 
the  stock  is  entitled  to  have  the  amount  of  his  expenditure  refunded 
by  the  pledgor  as  a  condition  precedent  to  the  latter  reclaiming  the 
stock:  McCalla  v.  Clark,  55  Ga.  53;  Wells,  Fargo  A  Co.  v.  Walker, 
9  N.  Mex.  456,  54  Pac.  875.  But  he  is  not  entitled  to  enforce  pay- 
ment, in  case  the  stock  is  in  a  water  company,  by  withholding  water 
from  the  pledgor's  land,  although  the  stock  stands  in  the  name  of 
the  pledgee  on  the  books  of  the  company:  Mabb  v.  Stewart,  147  Cal. 
413,  81  Pac  1078. 

e.  Uabillty  In  Case  of  National  Bank  Stock.— The  liabUity  of 
pledgees  of  stock  in  national  banks  does  not  seem  to  differ  materially 
from  the  liability  of  pledgees  of  stock  in  other  corporations:  Hale 
▼.  Walker,  31  Iowa,  344,  7  Am.  Bep.  137;  Bowden  v.  Farmers'  etc 
Bank,  1  Hughes,  307,  Fed.  Cas.  No.  1714;  Moore  v.  Jones,  3  Woods, 
SB,  Fed.  Cas.  No.  9769.  "Persons  who  hold  sueh  stock  in  pledge,  the 
eertiilcatea  of  which  stand  on  the  books  of  the  bank  in  the  name  of 
tho  pledgee,  are,  in  contemplation  of  the  banking  aet^  atockholdenfi 
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and,  80  long  as  they  tbns  hold  the  stoek  in  pledge,  are  responsible 
to  the  creditors  of  the  bank  in  proportion  to  the  amount  so  held.  The 
reason  for  this  is  obvious.  The  stock  stands  on  the  books  of  the 
bank  in  his  name,  and  he  is  thus  held  out  to  the  public  as  share- 
holder, and  persons  dealing  with  the  bank  have  no  means  of  knowing 
the  nature  of  the  contract  under  which  he  holds  the  stock,  and  have 
a  right  to  presume,  and  are  led  to  believe,  that  he  is  the  absolute 
owner  of  it,  and  it  is  but  fair  to  presume  that  they  deal  with  the 
bank  upon  the  faith  and  credit  of  the  parties  thus  appearing  as 
stockholders.  Stockholders  are  those  who  appear  on  the  books  of  the 
bank  as  owners  of  shares,  and  who  are  entitled  to  manage  its  affairs, 
and  they  can  only  throw  off  the  liabilities  incident  to  that  relation 
by  transferring  the  stock.  Until  this  is  done  they  continue  to  be 
stockholders  within  the  meaning  of  the  banking  act.  If  we  depart 
from  the  terms  of  the  law  and  inquire  into  the  equities  which  may 
exist  between  the  stockholders  and  third  persons,  it  cannot  fail  to 
embarrass  creditors  in  seeking  a  remedy  for  the  wrongs  which  may 
have  been  done  by  the  corporation.  If  creditors  must  look  beyond 
the  legal  title  as  exhibited  by  the  books  of  the  bank,  they  can  never 
know  against  whom  to  proceed":  Magruder  ▼•  Colston,  44  Md.  349, 
22  Am.  Bep.  47. 

d.  Statutory  Ezemptioii  from  ZJability.^In  some  jurisdictions  the 
statutes  exempt  pledgees  of  stock  from  liability  as  stockholders: 
Matthews  v.  Albert,  24  Md.  527;  Union  Sav.  Assn.  v.  Seligman,  02 
Mo.  635,  1  Am.  St.  Bep.  776,  15  S.  W.  630;  Burgess  v.  Seligman,  107 
U.  S.  20,  2  Sup.  Ct.  Bep.  10,  27  L.  ed.  359.  In  Iowa  one  holding  cor- 
porate stock  as  collateral  security  is  not  liable  for  assessments  there- 
on: Iowa  Nat.  Bank  v.  Cooper  (Iowa),  101  K.  W.  459. 

e.  Liability  for  Taxes. — Shares  of  stock  which  have  been  pledged 
as  collateral  security  are  not  taxable  to  the  pledgee  if  his  true  rela- 
tion to  the  stock  appears,  at  least  when  the  transfer  has  not  beeit 
made  on  the  books  of  the  corporation:  Waltham  Bank  v.  Waltham,. 
51  Mass.  (10  Met.)  334;  Tucker  v.  Aiken,  7  N.  H.  113;  Battorman  y^ 
Ingalls,  48  Ohio  St.  468,  28  N.  £.  168. 

m.    Bemedles  of  Pledgee  of  Stock. 

a.  Classes  of  Bemedies — Suit  <m  Principal  Debt. — ^The  remedies  of  m 
pledgee  of  stock  do  not  differ  materially  ftom  the  remedies  of  a  pledgee 
of  other  property,  in  the  event  of  the  pledgor's  default.  In  other 
words,  he  has,  in  addition  to  proceeding  against  the  pledgor  personally 
without  selling  the  pledge,  an  election  to  file  a  bill  in  chancery  in  the 
nature  of  a  foreclosure  bill,  and  proceed  to  a  judicial  sale,  or  to  sell 
without  judicial  process  upon  giving  reasonable  notice  to  the  pledgor 
to  redeem,  and  of  the  intended  sale.  In  the  absence  of  any  special 
agreement,  he  has  only  these  three  remedies:  Bobinson  v.  Hurley,  11 
Iowa,  410,  79  Am.  Dec.  497;  Groeltz  v.  Cole,  128  Iowa,  340,  103  K.  W. 
977;  White  Biver  Sav.  Bank  t.  Capital  Sav.  Bank,  77  Yt.  123,  lOT 
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Am.  St.  Sep.  754,  59  Atl.  197;  American  Bonding  ete.  Co.  y.  Pacific 
Brewing  etc.  Co.,  34  Wash.  10,  74  Pac.  826.  The  general  mle  is  well 
nnderatood  that  one  holding  collateral  security  may  enforce  the 
principal  debt  when  due  without  any  resort  to  his  security:  See  the 
notea  to  Griggs  v.  Bay,  32  Am.  St.  Bep.  727;  Bobinson  ▼.  Hurley^ 
79  Am.  Dec.  500.  This  role  applies  in  case  of  a  pledge  of  stock: 
See  '^ Obligation  of  P^ledgee  to  Sell,"  post. 

b.    Bale  of  Stock. 

1.  Bight  to  Sen  in  Qeneral. — ^When  stock  is  pledged  as  collateral 
security  for  the  payment  of  the  debt,  there  is,  in  the  absence  of  any 
special  agreement,  an  implied  contract  that,  upon  default  in  the  pay- 
ment of  the  debt,  the  pledgee  may  demand  that  the  stock  be  redeemed 
or  the  debt  paid,  and  sell  the  stock  at  public  auction  after  reason- 
able notice  to  the  pledgor,  if  he  does  not  comply  with  the  demand: 
Quinzburg  ▼.  H.  W.  Downs  Co.,  165  Mass.  467,  52  Am.  St.  Bep.  525, 
43  N.  E.  195;  Biehardson  ▼.  Insurance  Co.  of  Valley  of  Virginia,  27 
Oratt.  749;  Smith  ▼.  Becker,  129  Wis.  396,  109  N.  W.  131;  Canfield 
T.  Minnesota  Agricultural  etc.  Assn;,  4  MeCrary,  646,  4  Fed.  801;  note 
to  GriggB  ▼.  Day,  32  Am.  St  Bep.  730. 

2.  Keceittitsr  of  Demand  and  Kottoe. — ^Before  proceeding  to  sell, 
the  pledgee  must  first  demand  of  the  pledgor  to  pay  the  debt  or 
redeem  the  pledge,  and  he  must  also  give  reasonable  notice  of  the 
time  and  place  of  the  sale.  A  sale  without  such  notice,  a  notice 
fixing  a  reasonable  time  and  place  of  sale,  constitutes  a  conversion: 
Stevens  y.  Hurlbut  Bank,  31  Conn.  146;  National  Bank  of  Dlinois 
T.  Baker,  128  lU.  533,  21  N.  B.  510,  4  L.  B.  A.  586;  Powle  ▼.  Ward, 
113  Mass.  548,  18  Am.  Bep.  534;  Quinzburg  v.  H.  W.  Downs  Co.,  165 
Mass.  467,  52  Am.  St.  Bep.  525,  43  K.  E.  195;  Allen  v.  Dubois,  117 
Mich.  115,  72  Am.  St.  Bep.  557,  75  N.  W.  443;  Peige  v.  Burt,  118 
Mich.  243,  74  Am.  St.  Bep.  390,  77  N.  W.  928;  Greer  v.  Lafayette 
County  Bank,  128  Mo.  559,  30  S.  W.  319;  Wilson  v.  Little,  2  N.  Y. 
443,  51  Am.  Dec.  307;  Markham  v.  Jaudon,  41  K.  Y.  235;  Baker  v. 
Drake,  66  N,  Y.  518,  23  Am.  Bep.  80;  Gillett  v.  Whiting,  120  N.  Y. 
402,  24  N.  B.  790;  Treadwell  v.  Clark,  114  App.  Div.  493,  100  N.  Y. 
Supp.  1;  Diller  v.  Brubaker,  52  Pa.  498,  91  Am,  Dec.  177;  Appeal  of 
Jeane,  116  Pa.  573,  21  Am.  St.  Bep.  624,  11  Atl.  862.  But  to  constitute 
a  conversion,  there  must  be  a  tortious  detention  of  the  property  or  its 
destruction,  or  an  exclusion  or  defiance  of  the  owner's  rights,  or  a 
withholding  of  the  possession  under  a  claim  of  title  inconsistent  with 
that  of  the  owner.  A  pledgee  is  not  guilty  of  conversion  of  stock  if 
he  sells  it  without  giving  notice  to  the  pledgor,  and  reports  the  sale 
as  being  made  to  another  who  surrenders  the  certificate  and  obtains 
new  ones  in  his  own  name,  where  such  person  never  paid  anything 
and  his  name  was  used  by  the  pledgee  to  effect  the  sale  for  the  latter 's 
interest,  and  the  stock  was  always  in  the  possession  of  such  pledgee, 
and  he,  on  learning  that  the  sale  was  invalid  for  want  of  notice  to 
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the  pledgor,  thereafter  gave  new  notice  to  the  latter,  and  under  such 
notice  sold  the  stock  and  applied  the  proceeds  toward  the  payment 
of  the  secured  debt:  Terry  y.  Birmingham  Nat.  Bank,  93  Ala.  599,  80 
Am.  St.  Bep.  87,  9  South.  899. 

The  pledgor  is  entitled  to  actual  notice,  unless  there  is  an  agree- 
ment or  statute  to  the  contrary.  A  mere  publication  or  mailing  of  the 
notice  is  not  enough:  Lewis  t.  Graham,  4  Abb.  Pr.  106;  Bryan  ▼. 
Baldwin,  68  N.  Y.  238;  McCutcheon  t.  Dittman,  88  App.  Div.  285,  48 
K.  T.  Supp.  360. 

The  pledgor  may,  of  course,  waiye  notice  or  defects  therein,  or  he 
may  ratify  a  sale  made  without  such  notice  as  the  law  requires: 
Downer  ▼.  Whittier,  144  Mass.  448,  11  N.  E.  586;  Granger  t.  Fidelity 
Ins.  etc.  Co.,  198  Pa.  428,  48  AtL  259.  A  pledgor  haying  notice  of 
the  time  and  place  of  sale  fixed  by  the  pledgee,  and  making  no  objec- 
tion thereto,  and  taking  no  notice  thereof,  by  his  silence  waives  any 
objection  existing  as  to  such  place:  Guinzburg  t.  H.  W.  I>owns  Co., 
165  Mass.  467,  52  Am.  St  Bep.  524,  48  N.  £.  196. 

8.  Sale  Under  Pow«r  Witbout  Dsmmd  and  Notlea.— Notice  may 
be  dispensed  with  when  the  pledge  is  accompanied  with  a  power  of 
sale  to  sell  without  notice.  Thus  if  the  pledgor  gives  the  pledgee 
written  authority,  in  case  the  stock  is  not  redeemed  at  a  day  specified, 
to  give  the  same  "to  any  broker  to  sell  on  that  day,"  and  the  pledge 
is  not  redeemed  on  the  day  specified,  a  sale  made  by  a  broker  there- 
after at  private  sale,  for  the  full  market  value  of  the  stock  at  that 
date,  is  in  conformity  with  the  authority,  and  valid:  Bryson  v.  Bayner, 
25  Md.  424,  90  Am.  Dee.  69.  By  words  of  a  written  agreement  au- 
thorizing the  pledgee,  upon  default,  to  sell  without  further  notice, 
it  is  to  be  understood  that  when  the  power  to  sell  arises,  all  notice  of 
the  time  and  place  of  sale  is  waived  and  dispensed  with  by  the 
pledgor:  Maryland  Fire  Ins.  Go.  v.  Dalrymple,  26  Md.  242, 89  Am.  Dec. 
779.  And  notice  is  not  necessary  where  payment  is  demanded  of  the 
pledgor,  and  the  contract  of  pledge  specially  authorizes  the  pledgee  to 
sell  "at  public  or  private  sale  at  his  diaeretiony'^  upon  default  being 
made,  or  upon  the  expiration  of  a  eertain  number  of  days  after  de- 
fault: McDowell  T.  Chicago  Steel  Works,  124  Ql.  491,  7  Am.  St.  Bep. 
381,  16  N.  B.  854.  Said  the  court  in  this  case:  "At  common  law, 
where  property  is  pledged  to  secure  a  debt,  the  right  to  sell  for 
default  in  payment  is  conferred  by  the  law,  and  hence  the  sale  must 
be  made  subject  to  the  conditions  imposed  by  the  law — that  is,  after 
making  demand  and  giving  notice.  But  where  the  pledge  is  accom- 
panied by  a  special  contract  as  to  sale  upon  nonpayment  of  the  debt, 
the  right  to  sell  is  conferred,  not  by  the  law,  but  by  the  contract 
itself,  and  hence  must  be  exercised  in  the  mode  specified  by  the  par- 
ties in  their  agreement.  As  such  contract  embodies  the  intentions 
of  the  parties,  its  silence  as  to  notice  justifies  the  inference  that  tka 
power  to  sell  without  notice  was  intended  to  be  eonf erred." 
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It  Beemfl  that  the  consent  of  the  pledgor  to  a  sale  withont  notice 
^oes  not  relieve  the  pledgee  from  the  necessity  of  demanding  pay- 
ment of  the  debt  before  he  seUs:  Wilson  ▼.  Little,  2  N.  Y.  443,  51  Am. 
Dee.  807.  But  the  pledgee  has  a  right  to  sell,  withont  notice  to  re- 
deem and  without  notice  of  the  sale,  the  stock  having  been  pledged 
to  secure  the  payment  of  loans  on  notes  authorising  the  holder,  upon 
default,  to  so  sell  the  stock  at  public  or  private  sale,  immediately 
upon  the  dishonor  of  the  notes,  the  notes  having  been  dishonored : 
Appeal  of  Jeanes,  116  Pa.  573,  2  Am.  St.  Bep.  624,  11  Atl.  862.  And 
where  the  pledgee  is  authorized,  on  or  after  the  nonpayment  of  the 
note  at  maturity,  to  sell  the  stock  at  public  or  private  sale,  without 
advertisement  or  "giving  any  notice''  to  the  maker  and  pledgor,  the 
sale  is  not  invalid  when  made  without  demand  and  without  notice 
of  the  time  or  place  of  sale,  although  not  made  until  long  after  the 
maturity  of  the  note:  Thornton  v.  Martin,  116  Ga.  115,  42  S.  E.  848. 

4.  PrlTate  and  Pnbile  Sales. — ^In  tha  absence  of  special  authoxi^, 
it  is  the  duty  of  the  pledgee  of  stock,  in  case  he  makes  a  sale  thereof, 
to  sell  at  public  auction  at  the  time  and  place  designated  in  the 
notice.  A  private  sale  is  invalid,  unless  specially  authorized  by  the 
pledgor.  Undoubtedly  the  pledgor  may  authorize  a  private  sala  with- 
out notice  or  demand,  or  a  private  or  public  sale  at  the  option  of  the 
pledgee:  Bryson  v.  Bayner,  25  Md.  424,  90  Am.  Dec.  60;  Dykers  v* 
Allen,  7  Hill,  407,  42  Am.  Dec.  87;  Genet  v.  Howland,  45  Barb.  560; 
Ogden  V.  Lathrop,  65  N.  Y.  158;  Appeal  of  Jeanes,  116  Pa.  578,  2 
Am.  St  Bep.  624,  11  AtL  862;  Foote  v.  Utah  Com.  A  Sav.  Bank,  17 
Utah,  283,  54  Pac.  104;  Smith  v.  Lee,  84  Fed.  557. 

fi.  ProtecUon  of  Pledgor's  Interests. — ^When  a  pledgee  seUs  stock 
on  the  default  of  the  pledgor,  he  must  have  due  regard  for  the  rights 
and  interests  of  the  pledgor,  and  he  is  bound  to  exercise  reasonable 
eare  and  diligence  to  obtain  what  the  stock  is  worth.  Especially  is 
this  true  when  the  sale  is  made  under  a  power  contained  in  the  con- 
tract of  pledge  authorizing  a  private  sale  without  notice:  Nabring  v. 
Bank  of  Mobile,  58  Ala.  204;  Newsome  v.  Davis,  188  Mass.  343; 
Ouinzburg  v.  H.  W.  Downs  Co.,  165  Mass.  467,  52  Am.  St.  Bep.  525, 
43  N.  E.  105;  Jennings  v.  Moere,  180  Mass.  107,  75  N.  E.  214;  Smith 
-v.  Lee,  84  Fed.  557.  "The  power  of  sale  must  be  exercised  with  a 
view  to  the  interests  of  the  pledgor  as  well  as  the  pledgee,  and  a  sale 
should  not  be  forced  for  barely  sufficient  money  to  secure  the  payment 
of  the  debt,  when  the  securities  are  known  to  be  of  more  than  double 
the  value  of  the  debt.  The  pledgee,  under  whom  such  a  power  to  sell 
is  vested,  must  exercise  it  under  a  trust  for  the  debtor's  benefit  as 
well  as  his  own.  The  sale  must  be  fair,  and  the  contract  must  be  con- 
'strued  benignantly  for  the  debtor's  interest  as  weU  as  that  of  the 
pledgee'':  Foote  v.  Utah  Conunercial  A  Sav.  Bank,  17  Utah,  283,  54 
Pac.  104. 

6.  PnxcluuN  by  Pladges. — ^The  pledgor  of  stock  may  authorize  the 
j^edgee  to  purchase  at  his  own  sale,  so  that  such  a  purchase  will  be 
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valid.  Bnt  sinee  a  pledge  is  trnit  property,  and  the  ebaraeter  of  the 
pledgee  is  that  of  trastee,  the  law  does  not  permit  him  to  parchate  at 
his  own  Bale  except  npon  an  agreement  with  the  pledgor;  and  if  he 
does  80,  the  sale  is  voidable  at  the  option  of  the  pledgor  if  he  acta 
seasonably  in  repudiating  the  transaction:  Hill  ▼.  Finigan,  77  Gal.  867^ 
11  Am.  St.  Bep.  279,  19  Pac.  494;  Wetherell  v.  Johnson,  208  HI.  247, 
70  N.  E.  229;  Berry  ▼.  American  White  Lead  ft  G.  Works,  107  La. 
236,  31  South.  733;  Maryland  Fire  Ins.  Co.  ▼.  Dalrymple,  25  Md.  242, 
89  Am.  Dec.  779;  Manning  y.  Shriver,  79  Md.  41,  28  Atl.  899;  Greer 
y.  Lafayette  County  Bank,  128  Mo.  559,  80  8.  W.  819;  Hyams  y. 
Bamberger,  10  Utah,  3,  36  Pac.  202.  ''The  pledgor  may  lawfuUy 
stipulate  that  the  pledgee  may  purchase,  and  the  stipolation  may  be 
made  at  the  time  of  the  pledge.  The  pledgor  may  afterward  authorize 
the  pledgee  to  purchase,  or  he  may  ratify  such  purchase  after  it  has 
been  made.  Such  ratification  may  even  be  inferred  from  eireum- 
atances.  But  such  purchases  are  certainly  voidable,  and  presumably 
void,  though  not  conclusively  so.  The  burden  of  showing  authority 
for  the  pledgee  to  become  the  purchaser,  or  ratification,  is  upon  the 
purchaser":  Appleton  v.  Tumbull,  84  Me.  72,  24  AtL  592. 

"A  purchase  by  a  pledgee  without  the  consent  of  the  pledgor  ia 
voidable,  but  it  is  not  void.  The  pledgor  has  the  option  to  affirm  or  to 
repudiate  the  sale,  but  he  cannot  do  both.  If  he  affirms  the  sale,  his 
action  validates  it,  and  passes  the  title  to  the  collaterals  to  the 
pledgee,  and  entitles  the  pledgor  to  the  amount  bid  at  the  sale,  but 
to  no  more.  If  he  repudiates  it,  the  sale  is  void,  and  the  pledgee  haa 
the  collaterals  under  the  original  pledge,  with  the  same  rights  and 
subject  to  the  same  liabilities  as  if  no  sale  had  been  attempted.  If 
the  pledgor  repudiates  the  aale,  the  pledgee  still  holds  the  collaterals, 
and  cannot  be  charged  with  conversation  until  he  wrongfully  parts 
with  the  possession  of  and  control  over  them.  Until  then  he  holds 
them  under  the  original  contract  of  pledge,  and  is  liable  to  deliver 
them  only  on  payment  of  the  debt'':  First  Nat.  Bank  y.  Bush,  85 
Fed.  539,  29  C.  C.  A.  333. 

7.  Obligation  of  Pledgee  to  Sell. — Although  a  pledgee  of  corporate 
stock  has  a  right  to  proceed  to  sell  it  upon  the  default  of  the  pledgor, 
he  is  not  obliged  to  do  so,^  unless  required  by  the  contract  or  re- 
quested by  the  pledgor,  but  he  may  wait  for  the  pledgor  to  redeem, 
or  he  may  sue  on  the  principal  indebtedness,  and  if  the  stock  depreci- 
ates in  value  in  the  meantime,  he  is  not  answerable  therefor:  Hudson 
v.  Bank  of  Pine  Bluff,  75  Ark.  493,  87  S.  W.  1177;  Lake  v.  Little  Bock 
Trust  Co.,  77  Ark.  53,  90  S.  W.  847,  3  L.  B,  A.,  N.  8.,  1199;  Napier 
V.  Central  Georgia  Bank,  68  Ga.  637;  Furness  v.  Union  Nat.  Bank, 
147  111.  570,  35  N.  £.  624;  Taylor  y.  Cheever,  72  Mass.  (6  Gray) 
146;  Parberry  v.  Woodson  Sheep  Co.,  18  Mont.  317,  45  Pac.  278; 
Donnell  v.  Wyckoff,  49  N.  J.  L.  48,  7  Atl.  672;  De  Cordova  v.  Bamum, 
130  N.  Y.  615,  27  Am.  St.  Eep.  538,  29  N.  B.  1099;  O'Neill  v.  Whig- 
ham,  87  Pa.  394;  Sinclair  v.  Weekes  (Tex.  Civ.  App.},  41  a  W.  107; 
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Palmer  ▼.  Hawes,  73  Wis.  46,  40  N.  W.  676.  This  role  applies  where 
the  contract  of  pledge  authorizes  the  pledgee  to  sell  (Bozet  ▼.  Mc- 
Clellan,  48  HI.  346,  95  Am.  Dec.  551),  and  dispenses  with  notice  to 
redeem:  Bobinson  ¥.  Harley,  11  Iowa,  410,  79  Am.  Dec.  497. 

c  Foreclosiire  in  Xqulty. — One  of  the  remedies  of  a  pledgee  of 
stock  is  to  proceed  by  bill  in  equity  for  a  judicial  sale  of  the  secur- 
ities. The  advantages  of  thus  proceeding  in  chancery  are  that  the 
amount  of  the  indebtedness  and  the  right  to  sell  may  be  established 
beyond  eontroyersy,  and  that  the  pledgee  has  a  right  to  bid  at  the 
tele  and  thus  prevent  a  sacrifice  for  want  of  bidders:  State  v.  Superior 
Court,  13  Wash.  607,  43  Pac  8S7,  46  Pao.  842;  Plankinton  v.  Hilda- 
brand,  89  Wis.  209,  61  N.  W.  839;  notes  to  Bobinson  v.  Hurley,  79 
Am.  Dec.  505;  Griggs  v.  Day,  82  Am.  St.  Bep.  729.  A  third  person 
to  whom  the  pledgor  has  assigned  his  interest  with  the  knowledge  of 
the  pledgee  is  a  necessary  party  to  the  foreclosure  proceeding:  Brown 
^.  Hotel  Association  of  Omaha,  63  Neb.  181,  88  N.  W.  175.  Neither 
party  to  a  foreclosure  is  entitled  to  a  jury  trial:  Brigel  v.  Creed,  66 
Ohio  St.  40,  60  N.  E.  991.  When  certificates  of  stock  in  a  corporation 
in  one  state  are  held  as  collateral  in  another  state,  the  courts  in  the 
latter  jurisdiction  may  proceed  to  establish  a  lien  thereon  in  a  suit 
commenced  by  substituted  service,  under  a  statute  which  authorizes 
such  service  in  actions  to  establish  liens  on  personal  property  within 
the  state:  Merritt  v.  American  Steel-Barge  Co.,  79  Fed.  228,  24  C,  C.. 
A.  530. 

d.  Care  and  Protection  of  CoUateraL — As  a  rule,  the  pledgee  of 
eorporate  stock  is  required  to  use  reasonable  care  and  diligence  to 
make  the  coUateral  available  and  eifectual  for  the  purpose  for  which 
it  was  pledged.  Failing  in  this,  he  is  liable  to  the  pledgor  for  re« 
suiting  losses:  National  Exchange  Bank  v.  Kilpatrick,  204  Mo.  119, 
120  Am.  St.  Bep.  689,  102  &.  W.  499.  In  the  discharge  of  his  duty  in 
making  the  collateral  available,  he  may  incur  reasonable  expenses 
necessary  therefor,  and  have  a  lien  upon  the  pledge  for  the  amount 
of  the  expenditure;  but  the  law  will  not  allow  him  to  incur  an  unnec- 
essary or  unreasonable  expense  in  maintaining  and  keeping  available 
the  collateral:  Iowa  Nat,  Bank  v.  Cooper  (Iowa),  101  N.  W.  459; 
Work  V.  Tibbits,  87  Hun,  352,  34  N.  Y.  Supp.  308. 

e.  Bar  of  Statute  of  Limitations. — ^A  deposit  of  stock  as  collateral 
•ecurity  does  not  prevent  or  impede  the  running  of  the  statute  of  lim- 
itations upon  the  debts  secured  thereby,  but  the  bar  of  any  action 
upon  such  debts  through  the  running  of  the  statute  does  not  affect 
the  right  of  the  pledgee  to  hold  and  realise  upon  the  collateral,  nor  of 
the  pledgor  to  call  for  anj  surplua  remaining  after  the  principal  debts 
have  been  paid:  Zellerbach  v.  Allenberg,  99  Cal.  57,  33  Pac«  786; 
Estote  of  Hartranft,  153  Pa.  530,  34  Am.  St.  Bep.  717,  ^^  Atl.  104; 
Miller  v.  Houston  St.  By.  Co.,  55  Fed.  866,  5  0.  C.  A.  134;  note  to 
Origgs  T.  Day,  32  Am.  St.  Bep.  716. 
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DARNELL  v.  COLUMBUS  SHOWCASE  COMPANY. 

[129  Ga.  62,  68  8.  E.  631.] 

LEASE — ^Easement  of  Light  and  Air. — ^In  the  lease  of  a  dwell* 
ing  there  Ib  an  implied  grant  of  the  right  to  light  and  air  from  ad* 
joining  land  of  the  lessor,  if  the  situation  and  habitual  use  of  the- 
tenement  are  such  that  the  air  and  light  are  essential  to  its  enjoy* 
ment.     (p.  207.) 

LEASE — ^Easement  of  Light  and  Air. — ^If  a  lessor  cannot  use- 
his  adjoining  land  in  such  a  manner  as  to  shut  out  necessary  light 
and  air  from  a  dwellinp^  which  he  has  leased,  then  one  to  whom  ho 
thereafter  rents  the  adjoining  land  cannot  do  so.     (p.  208.) 

LEASE — ^Damages  for  Injiuy  to  Tenement. — ^Where  one  of  the 
tenants  of  a  common  landlord  piles  lumber  on  his  part  of  the  leased 
premises  so  as  to  obstruct  the  light  and  air  of  the  other  tenant,  and 
so  as  to  east  water  into  his  tenement  in  order  to  cause  him  to  aban- 
don the  lease,  the  injured  tenant  may  recover  punitive  damages  in  ad* 
dition  to  compensatory  damages  for  the  depreciated  rental  value  of 
the  tenement,    (p.  209.) 

G.  T.  Tigner,  for  the  plaintiff. 
C.  E.  Battle,  for  the  defendant. 

^  EVANS,  J.  The  case  made  by  the  petition  was  sub- 
stantially this:  The  owner  of  two  adjoining  lots  leased  them 
separately  to  the  plaintiff  and  the  defendant,  the  lease  to  the 
plaintiff  being  prior  to  that  of  the  defendant.  Upon  the  lot 
demised  to  the  plaintiff  was  a  three>room  tenement,  which 
was  used  as  a  dwelling-house.  The  only  means  of  lighting 
and  ventilating  two  rooms  thereof  was  by  a  single  window  in 
each  room,  which  overlooked  the  premises  demised  to  the  de- 
fendant. The  defendant,  being  a  manufacturing  corporation 
dealing  in  lumber,  piled  a  quantity  of  lumber  on  the  lot 
rented  by  it  in  such  a  manner  as  to  obstruct  the  light  and  air 
necessary  for  the  use  and  enjoyment  of  the  tenement  by  the 
other  tenant,  and  to  cause  rain-water  to  drip  into  the  house, 
rendering  the  house  damp,  unwholesome,  unhealthy  and  un- 
comfortable. Other  matters  were  also  alleged,  which  will  be 
noted  in  a  discussion  of  the  special  demurrers  filed.  The  de- 
fendant demurred  both  generally  and  specially  to  the  peti- 
tion ;  the  demurrers  were  sustained,  and  the  petition  was  dis- 
missed. 

The  complaining  tenant  was  a  tenant  by  the  year,  and  does, 
not  claim  an  express  grant  to  any  easement  of  light  and  air. 
"Whatever  right  he  may  have  to  prevent  his  neighbor  tenant 
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from  obstructing  his  window  must  be  founded  upon  an  im- 
plied grant  of  an  easement  in  the  use  and  enjoyment  of  light 
and  ventilation  over  the  adjoining  land  of  his  landlord  at  the 
time  of  his  lease.  There  is  much  conflict  in  the  American 
cases  on  the  question  of  implied  grant  of  these  easements.  In 
many  jurisdictions  it  is  held  that  ^  a  lease  of  land  upon 
whidi  is  a  building  depending  for  its  light  and  air  on  win- 
dows therein,  which  overlook  adjoining  land  of  the  landlord, 
does  not  include  any  right  of  light  and  air  through  such  win- 
dows, unless  expressly  granted  in  the  lease:  Myers  v.  Gem- 
mell,  10  Barb.  537 ;  Eeiper  v.  Elein,  51  Ind.  316 ;  Keating  v. 
Springer,  146  111.  481,  37  Am.  St.  Rep.  175,  34  N.  B.  805,  22 
L.  B.  A.  544.  Oth0r  courts  lay  down  the  doctrine  that  in  a 
lease  there  is  an  implied  grant  of  the  right  to  light  and  air 
from  the  adjoining  land  of  the  landlord,  where  the  situation 
and  habitual  use  of  the  demised  premises  is  such  that  the 
right  to  light  and  air  is  necessary  to  the  beneficial  enjoyment 
of  the  leased  premises :  Case  v.  Minat,  158  Mass.  577,  33  N.  E. 
700,  22  L.  B.  A.  536.  See  note  to  this  case  in  22  L.  B.  A. 
536,  where  many  of  the  cases  are  collated.  The  question  of  an 
implied  grant  of  easement  of  light  and  air  was  before  this  court 
in  Turner  v.  Thompson,  58  Ga.  268,  36  Am.  Bep.  297.  In  that 
case  it  was  held  that  ''Where  an  executrix  sold  half  a  lot 
of  land,  with  a  tenement  thereon  having  windows  opening 
upon  the  other  half  lot,  and  bought  the  other  half  herself  at 
the  same  sale,  she  will  be  estopped  from  obstructing  the  pas- 
sage of  light  and  air  through  such  windows,  if  those  windows 
were  necessary  to  the  admission  of  sufficient  light,  and  air  for 
the  reasonable  enjoyment  of  the  tenement  which  she  sold; 
aliter,  if  sufficient  light  and  air  can  be  derived  from  other  win- 
dows opened,  or  which  could  conveniently  be  opened,  else- 
where in  the  tenement  to  make  the  roorjs  reasonably  useful 
and  enjoyable."  The  principle  deduced  from  this  decision 
has  been  incorporated  in  the  Civil  Code,  section  3046,  as  fol- 
lows: ''A  right  to  the  easement  of  light  and  air  over  an- 
other's land  through  ancient  lights  or  windows  is  not  acquired 
by  prescription ;  but  where  one  sells  a  house,  the  light  neces- 
sary for  the  reasonable  enjoyment  whereof  is  derived  from 
and  across  adjoining  land  then  belonging  to  the  same  owner, 
the  easement  of  light  and  air  over  such  vacant  lot  passes  as 
an  incident  to  the  house  sold,  because  necessary  to  the  enjoy- 
ment thereof.".  The  principle  here  stated  is  equally  applica- 
ble to  a  case  where  the  owner  of  two  adjoining  lots  leases  one 
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upon  which  there  is  a  dwelling-house  dependable  upon  a  win- 
dow overlooking  the  adjoining  lot  for  light  and  air.  Indeed, 
the  reason  for  the  rule  is  more  cogent  in  a  case  of  tenancy 
than  of  purchase.  Where  one  purchases  a  tenement  depend- 
ing for  light  and  air  upon  a  window  overlooking  the  adjoining 
^  land  belonging  to  his  grantor,  in  order  to  prevent  closing 
the  window,  he  must  show  that  he  cannot  get  light  and  air 
elsewhere  over  his  own  land;  that  it  is  a  real  necessity  that 
he  get  it  at  this  easement;  that  he  cannot  substitute  other 
lif^hiB  to  his  own  building  over  his  own  property  at  a  reason- 
able cost :  Thompson  v.  Turner,  69  Qa.  219.  A  tenant,  with- 
out his  landlord's  consent,  cannot  change  and  alter  the  de- 
mised tenement  in  any  material  respect  Certainly  he  is 
under  no  duty  to  alter  the  demised  tenement  to  meet  an 
exigency  produced  by  the  act  of  his  landlord,  to  escape  its 
consequences.  The  tenant  is  entitled  to  the  use  of  the  tene- 
ment with  such  necessary  privileges  accruing  from  its  situa- 
tion to  adjoining  land  of  his  landlord  at  the  time  of  the  de- 
mise, and  the  landlord  cannot  deprive  him  of  the  enjo3nnent 
thereof  by  changing  the  situation  in  such  a  material  way  as 
practically  to  make  the  tenement  unfit  for  use. 

We  have  thus  far  discussed  the  matter  as  if  the  complaint 
of  the  tenant  were  against  his  landlord,  instead  of  against  a 
tenant  who  subsequently  rented  from  his  landlord.  It  is  not 
charged  in  the  petition  that  the  common  landlord  consented, 
expressly  or  impliedly,  to  the  commission  of  the  acts  com- 
plained of,  or  connived  thereat.  From  the  doctrine  that  a 
landlord  is  not  responsible  for  the  acts  of  strangers,  it  would 
follow  that  a  tortious  act  done  by  one  tenant  to  another  tenant 
of  a  common  landlord,  without  the  authority,  consent,  or  con- 
nivance of  the  landlord,  is  not  the  latter 's  tort,  but  the  tort 
of  him  ^ho  does  the  act :  Perry  v.  WaU,  68  Ga.  70.  However, 
if  the  common  landlord  cannot  use  his  adjoining  land  in  such 
a  manner  as  to  shut  out  necessary  light  and  air  from  a  dwell- 
ing-house which  he  has  rented,  one  who  thereafter  rents  the 
adjoining  land  has  no  greater  right  or  privilege  in  respect 
thereto  than  his  landlord  possessed.  It  follows,  therefore, 
that  the  defendant  cannot  justify  its  act  under  the  lease. 

The  petition  should  not  have  been  dismissed  on  general 
demurrer,  for  another  reason.  It  was  alleged  that  the  lumber 
was  piled  in  such  a  way  as  to  cause  the  rain-water  to  be 
thrown  through  the  window  of  the  plaintiff's  bedroom, 
'' thereby  wetting  petitioner's  bedroom  floor  and  his  bedding 
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and  bedroom  furnishings,  and  rendering  petitioner's  said 
house,  and  bedroom  especially,  damp,  close,  stuffy,  unwhole- 
some and  unhealthy,  and  exceedingly  uncomfortable,  to  his 
great  annoyance,  and  to  the  disturbance  and  ^^  violation  of 
his  right  to  the  full,  free,  comfortable  and  reasonable  enjoy- 
ment of  his  said  dwelling-house  and  home."  Here  is  charged 
a  distinct  physical  invasion  and  interference  with  the  plain- 
tiff's possession,  which  is  a  positive  tort  Although  a  tenant 
has  no  estate  in  the  land,  he  is  the  owner  of  its  use  for  the 
term  of  his  rent  contract,  and  can  recover  damages  for  any 
injury  to  such  use  resulting  from  a  physical  invasion  of  his 
possession :  See  Bentley  v.  Atlanta,  92  Qa.  623, 18  S.  E.  1013. 
There  were  several  special  demurrers  to  the  petition.  One 
was  directed  to  the  allegations  respecting  the  plaintiff's  con- 
dition in  life,  and  the  nature  of  his  vocation.  Simply  that 
the  plaintiff  is  a  poor  man,  and  his  employment  is  that  of  a 
night  watchman,  which  requires  him  to  sleep  in  the  day, 
would  not  make  the  defendant  liable  in  damages  for  the  in- 
terference with  his  slumbers  caused  by  the  noises  incident 
to  the  operation  of  a  lumber-yard.  Hence  the  sixteenth  and 
twentieth  paragraphs  were  subject  to  the  special  demurrers 
aimed  at  them.  The  allegations  that  the  plaintiff  had  previ- 
ously occupied  the  same  house  as  a  tenant  for  many  years  in 
the  past,  and  was  attached  to  the  same,  was  entirely  irrelevant^ 
and  properly  stricken  on  demurrer.  The  allegation  in  the 
seventeenth  paragraph  that  the  plaintiff  had  renewed  his 
lease  for  another  term,  does  not  aid  his  case.  When  he  re- 
newed the  lease  he  took  the  premises  as  he  found  them,  and 
cannot  complain  of  conditions  existimg  at  the  time  of  the 
renewal  of  his  lease  contract.  The  twenty-second  paragraph 
of  the  petition  declared  that  the  various  acts  and  deeds  set 
forth  and  complained  of,  both  in  themselves  and  in  the  intent 
with  which  they  were  done,  constituted  aggravating  circum- 
stances entitling  petitioner  to  additional  damages  for  which 
he  sues.  The  mere  wrongful  obstruction  of  the  plaintiff's 
light,  without  more,  would  not  make  the  defendant  liable 
in  punitive  damages.  But  if,  as  charged  in  the  petition,  the 
lumber  was  piled  so  as  not  only  to  exclude  light  and  air  from 
the  plaintiff's  dwelling,  but  also  to  throw  the  rain-water  into 
his  bedroom,  and  this  was  done  by  the  defendant  for  the  pur- 
X>ose  of  harassing  the  plaintiff  with  a  view  of  causing  him  to 
abandon  his  lease,  that  the  defendant  might  get  possession  of 
the  property,  it  would  be  in  the  province  of  tiie  jury  to  allow 
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punitive  damages.     The  other  special  demurrers  to  which  no 
special  reference  has  been  made  should  have  been  overruled. 
Judgment  reversed. 

All  the  justices  concur. 


The  Bight  of  a  Grantee  to  Easements  of  Light  and  Air  is  discussed  in 
the  notes  to  Story  v.  Odin,  7  Am.  Dec.  49;  Pierre  v.  Fernald,  46  Am. 
Dec.  578.  As  to  the  right  of  a  tenant  to  such  easements,  see  Keat- 
ing V.  Springer,  146  111.  481,  37  Am.  St.  Rep.  175.  The  easement  of 
light  and  air  is  placed  along  with  the  easement  of  access,  the  one  no 
more  important  than  the  other,  except  in  degree:  First  Nat.  Bank  v. 
Tyson,  133  Ala.  459,  91  Am.  St.  Bep.  46. 


SBIPBRT  V.  WESTERN  UNION  TELEGRAPH  COM- 

PANT. 

[129  Ga.  181,  58  S.  E.  699.] 

TELEaBAPH  OOMFANT— LiabiUly  for  Physical  and  Mental 
Pain. — Where  a  telegraph  company  negligently  delays  the  delivery  of 
a  telegram  calling  a  physician,  it  is  not  liable  for  the  physical  and 
mental  suffering  of  the  sick  person  during  the  delay,  for  its  negli- 
gence is  not  the  proximate  cause  of  the  si&ering.     (p.  214.) 

N.  E.  &  W.  A.  Harris,  for  the  plaintiff. 

Joseph  H.  Hall  and  Warren  Roberts,  for  the  defendant 

*®*  COBB,  P.  J.  Mrs.  Seifert  sued  the  telegraph  company, 
alleging  that  her  husband  delivered  to  the  defendant  a  mes- 
sage in  the  following  words:  **To  Dr.  R.  C.  Mosely,  Boling- 
broke,  Ga.  Come  at  once.  Mrs.  Seifert  worse.  B.  C.  Sei- 
fert." The  defendant  received  the  message  and  undertook 
to  transmit  it  with  reasonable  dispatch.  The  charges  de- 
manded were  paid.  The  message  was  delivered  to  the  defend- 
ant at  12 :50  P.  M.  on  July  18th,  and  was  not  delivered  to  the 
addressee  until  8 :35  A.  M.  on  the  19th.  The  delay  was  due  to 
the  gross  negligence  of  the  defendant.  The  message  could  have 
been  transmitted  in  fifteen  minutes,  and  delivered  in  five 
minutes  after  its  arrival.  The  oflSce  of  the  addressee  was 
within  fifty  yards  of  *®^  the  office  of  the  defendant  in  the 
village  of  Bolingbroke,  and  his  residence  was  also  in  that 
village.  When  the  message  was  delivered  to  the  telegraph 
company,  the  agent  was  informed  that  the  plaintiff  was  ill 
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and  suffering  intensely,  and  that  the  message  was  to  her  phy- 
sician, and  that  it  was  of  the  utmost  importance  that  it  should 
be  transmitted  without  delay ;  and  the  agent  agreed  to  do  so. 
On  July  18th  the  plaintiff  became  suddenly  worse  and  began 
to  suffer  the  most  intense  pain  from  an  illness  which  had  be- 
gun on  July  5th.  Dr.  Mosely  was  her  attending  physician ; 
those  with  her  were  unable  to  offer  the  slightest  relief;  the 
physician  would  have  come  at  once  had  he  received  the  tele- 
gram ;  the  home  of  the  plaintiff  was  only  five  miles  from  Bol- 
ingbroke,  and  Dr.  Mosely  could  have  reached  her  in  thirty 
minutes  after  he  received  the  message,  and  he  could  have  re- 
lieved her  within  ten  minutes  after  his  arrival,  and  when  he 
did  arrive,  on  the  19th,  he  immediately  relieved  her  of  her 
most  acute  suffering;  no  other  ph3rsician  was  accessible;  the 
husband  of  the  plaintiff  was  compelled  to  hire  a  buggy  and 
drive  through  the  country  to  Bolingbroke  and  secure  the  phy- 
sician ;  the  failure  of  the  defendant  to  promptly  transmit  the 
telegram  caused  the  plaintiff  nineteen  hours  of  most  intense 
suffering,  which  affected  her  general  health,  retarded  her 
recovery,  and  caused  her  to  faU  into  an  illness  from  which 
she  suffered  and  still  suffers ;  the  defendant  was  informed  of 
her  suffering  and  of  its  character,  and  of  the  necessity  for 
relief  and  the  importance  of  prompt  transmission  and  delivery 
of  the  telegram;  and  the  telegram  was  sent  by  her  husband 
for  her  and  in  her  behalf,  for  the  reason  that  she  was  unable 
to  attend  to  the  matter.  The  defendant  filed  demurrers,  both 
general  and  special,  which  were  sustained,  and  the  plaintiff 
excepted. 

188  "Where  an  agent  sends  a  telegram  for  an  undisclosed 
principal,  the  principal  may  bring  an  action  in  his  own  name 
for  damages  resulting  from  error  in  transmission  which 
brought  about  a  delay  in  delivering  the  telegram:  Propeller 
Towboat  Co.  v.  Western  Union  Tel.  Co.,  124  Ga.  478,  52  S.  E. 
706 ;  Harkness  v.  Western  Union  Tel.  Co.,  73  Iowa,  190,  5  Am. 
St.  Rep.  672,  34  N.  W.  811.  An  undisclosed  principal  may 
bring  a  suit  in  his  own  name  for  the  breach  of  the  contract 
made  by  his  agent  with  a  telegraph  company,  in  which  it 
agreed  to  transmit  and  deliver  a  telegram  with  reasonable  dis- 
patch, or  for  a  breach  of  any  duty  arising  out  of  the  contract, 
and  recover  such  damages  as  are  appropriate  to  the  form  of 
action  in  which  the  suit  is  brought.  It  is  said  that  the  suit 
by  the  plaintiff  in  this  case  is  well  brought,  for  the  reason 
that  her  husband  merely  acted  as  her  agent  in  sending  the 
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telegram;  that  she  was  the  undisclosed  principal  in  the  con- 
tract made  between  him  and  the  telegraph  company,  and 
therefore  any  right  of  action  which  arose  out  of  the  breach 
of  the  contract,  whether  it  sounded  in  contract  or  in  tort, 
could  be  asserted  by  her  in  her  name.  The  averments 
of  the  petition  are  possibly  sufficient,  as  against  a  general  de- 
murrer, to  show  that  there  was  an  agency,  and  that  the  trans- 
action did  not  arise  merely  from  the  fact  that  the  relation  of 
husband  and  wife  existed  between  the  parties.  For  the  pur- 
poses of  the  present  case  we  will  treat  the  action  as  well 
brought  in  the  name  of  the  plaintiff.  The  purpose  of  the 
pleader  was  evidently  to  bring  an  action  sounding  in  tort,  and 
the  petition  will  be  so  construed.  The  only  damages  alleged 
are  those  resulting  from  the  physical  and  mental  suffering 
endured  by  the  plaintiff  during  the  hours  that  elapsed  be- 
tween the  time  that  the  doctor  would  have  arrived  if  the  tele- 
gram had  been  promptly  delivered  and  the  time  at  which  he 
did  arrive,  being  about  nineteen  hours.  The  averments  of  the 
petition  made  a  clear  case  of  gross  negligence  against  the 
defendant.  According  to  the  averments  there  was  absolutely 
no  reason  why  there  should  have  been  such  an  unreasonable 
delay  in  transmitting  and  delivering  the  telegram.  In  an 
action  sounding  ***  in  tort,  before  there  can  be  a  recovery 
for  any  damages  it  must  appear  from  the  allegations  that 
there  has  been  a  breach  of  some  duty  which  the  telegraph 
company  owed  to  the  plaintiff,  and  that  the  damages  claimed 
were  the  natural  and  legitimate  consequences  of  such  breach 
of  duty.  The  company  owed  a  duty  to  the  plaintiff  to  trans- 
mit and  deliver  the  telegram  within  a  reasonable  time.  There 
was  undoubtedly  a  breach  of  this  duty.  Was  the  damage  sus- 
tained by  the  plaintiff  the  natural  and  legitimate  consequence 
of  this  breach  of  duty!  Whether  there  can  be  a  recovery  of 
damages  resulting  from  mental  anguish  and  pain  when  there 
has  been  no  physical  tort  committed  is  a  matter  about  which 
the  courts  of  this  country  are  not  in  accord.  In  Chapman 
V.  Western  Union  Tel.  Co.,  88  Ga.  763,  30  Am.  St.  Rep.  183, 
15  S.  E.  901,  17  L.  R.  A.  430,  it  was  held  that  the  addressee 
of  a  telegram  is  not  entitled  to  recover  of  the  telegraph  com- 
pany damages  on  account  of  the  mental  pain  and  suffering 
alleged  to  have  resulted  from  the  failure  of  the  company  to 
deliver  a  message  in  due  time.  In  the  opinion  Mr.  Justice 
Lumpkin  says:  '*The  law  protects  the  person  and  the  pjarse. 
The  person  includes  the  reputation:  Johnson  v.  Bradstreet 
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Co.,  87  Qa.  79,  13  S.  E.  250.  The  body,  reputation  and  prop- 
erty of  the  citizen  are  not  to  be  invaded  without  responsibility 
in  damages  to  the  sufferer.  But  outside  these  protected 
spheres,  the  law  does  not  yet  attempt  to  guard  the  peace  of 
mind,  the  feelings,  or  the  happiness  of  everyone  by  giving 
recovery  of  damages  for  mental  anguish  produced  by  mere 
negligence.  There  is  no  right,  capable  of  enforcement  by  pro- 
cess of  law,  to  possess  or  maintain  without  disturbance  any 
particular  condition  of  feeling.  The  law  leaves  feeling  to  be 
helped  and  vindicated  by  the  tremendous  force  of  ssrmpathy. 
The  temperaments  of  individuals  are  various  and  variable,  and 
the  imagination  exerts  a  powerful  and  incalculable  influence  in 
injuries  of  this  kind.  There  are  many  moral  obligations  too 
delicate  and  subtle  to  be  enforced  in  the  rude  way  of  giving 
money  compensation  for  their  violation.  Perhaps  the  feelings 
find  BS  full  protection  as  it  is  possible  to  give,  in  moral  law  and 
a  responsive  public  opinion.  The  civil  law  is  a  practical  busi- 
ness system,  dealing  with  what  is  tangible,  and  does  not 
undertake  to  redress  psychological  injuries."  There  were 
other  courts  which  took  a  contrary  view  of  this  question  at 
the  time  that  the  Chapman  case  was  decided,  and,  since  that 
decision,  rulings  ^^^  have  been  made  in  other  jurisdictions 
which  are  in  conflict  with  the  rule  as  adopted  by  this  court.  On 
account  of  these  rulings,  and  statutes  passed  in  the  different 
states,  it  may  be  safely  asserted  that  in  more  than  a  majority 
of  the  states  where  the  question  has  been  dealt  with,  either 
by  the  courts  or  by  the  legislatures,  provision  has  been  made 
for  the  recovery  of  damages  for  mental  pain  and  suffering  in 
a  number  of  cases  where  the  transaction  does  not  involve  a 
phjrsical  tort :  See,  in  this  connection.  Western  Union  Tel.  Co. 
V.  Motley,  87  Tex.  38,  27  S.  W.  52 ;  Western  Union  Tel.  Co.  v. 
Coffin,  88  Tex.  94,  30  S.  W.  896 ;  Western  Union  Tel  Co.  v. 
Adams,  75  Tex.  631,  16  Am.  St.  Rep.  920,  12  S.  W.  857,  6  L. 
R.  A.  844;  Cashion  v.  Western  Union  Tel.  Co.,  123  N.  C.  267, 
31  S.  E.  493 ;  Bonner  v.  Western  Union  Tel.  Co.,  71  S.  C.  303, 
51  S.  E.  117 ;  Watson  on  Personal  Injuries,  sees.  393  et  seq., 
462.  It  will  be  seen  that  even  in  those  states  where  recovery 
is  allowed  for  mental  anguish,  independently  of  any  contem- 
l>oraneous  physical  injury,  the  damages  recoverable  must  be 
the  natural  and  proximate  result  of  the  breach  of  duty  out  of 
which  it  is  claimed  they  arose.  Without  reference  to  what 
may  be  the  rule  elsewhere  as  to  the  recovery  of  damages 
merely  for  mental  anguish,  independently  of  a  physical  tort. 
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this  court  is  committed,  under  the  Chapman  case  (88  Ga.  763, 
30  Am.  St.  Rep.  183,  15  S.  E.  901,  17  L.  R.  A.  430) ,  to  the 
proposition  that  there  can  be,  in  this  state,  no  recovery  of 
damages  in  such  a  case.  The  plaintiff,  therefore,  cannot  main- 
tain her  suit  so  far  as  it  attempts  to  recover  damages  for 
mental  pain  and  suffering. 

But  the  petition  also  alleged  that  the  suffering  endured  by 
her  was  physical,  and  that  this  could  have  been  relieved  if  the 
telegram  had  been  transmitted  and  delivered  within  a  reason- 
able time.  The  case  resolves  itself,  therefore,  into  the  question 
as  to  whether  the  telegraph  company  is  liable  for  the  damages 
resulting  to  the  plaintiff  from  physical  suffering  which  she 
was  enduring  at  the  time  that  the  telegram  was  delivered  to 
the  company  for  transmission,  and  which  she  continued  to 
endure  up  to  the  time  that  the  physician  arrived.  Can  it  be 
said  that  her  suffering  was  the  natural  and  proximate  result 
of  the  failure  of  the  telegraph  company  to  transmit  and  de- 
liver the  message  within  due  time  ?  If  so,  the  plaintiff  is  en- 
titled to  recover.  If  not,  no  recovery  can  be  had.  The  Civil 
Code,  section  3912,  declares  that  ''If  the  damages  are  only 
the  imaginary  or  possible  result  of  the  tortious  act,  or  other 
and  contingent  circumstances  preponderate  largely  in  causing 
the  injurious  **•  effect,  such  damages  are  too  remote  to  be 
the  basis  of  recovery  against  the  wrongdoer."  The  suffering 
which  the  plaintiff  was  enduring  at  the  time  that  the  telegram 
was  delivered  for  transmission  was,  of  course,  neither  the 
natural  or  proximate  result  of  any  act  of  the  defendant.  The 
suffering  which  was  endured  during  the  nineteen  hours  that 
elapsed  after  the  physician  should  have  arrived  and  before 
he  did  arrive,  was  not  caused  by  any  act  of  the  defendant. 
The  suffering  was  not  the  result  of  any  breach  of  duty,  either 
of  omission  or  of  commission,  of  the  defendant.  This  suffer- 
ing would  have  been  brought  about  if  there  had  been  no  tele- 
graph company  and  no  message.  But  it  is  said  that  relief 
would  have  come  if  the  telegram  had  been  delivered  within 
a  reasonable  time,  and  that  there  would  have  been  a  cessation 
of  the  suffering,  and  the  wrongful  act  of  the  defendant  was 
in  so  conducting  its  business  as  that  the  plaintiff  was  not  re- 
lieved from  the  physical  suffering  which  she  was  enduring. 
The  mental  suffering  which  the  plaintiff  endured  could  not 
be  the  subject  of  recovery,  under  the  ruling  in  the  Chapman 
case  (88  Ga.  763,  30  Am.  St.  Rep,  183,  15  S.  B.  901,  17  L.  R. 
A.  430).    The  physical  suffering  stands  upon  no  different 
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footing.  There  may  pcssibly  be  cases  where  there  is  mental 
suffering  and  no  physical  suffering,  though  all  pain  necessa- 
rily involves  consciousness  and  mental  perception.  There 
cannot  be  a  case  where  there  is  physical  suffering  without 
more  or  less  mental  suffering:  Atlanta  &  West  Point  R.  R. 
Co.  V.  Potts,  128  Ga.  397,  57  S.  E.  686.  The  mental  suffering 
of  the  plaintiff  is  not  recoverable,  for  the  simple  reason  that 
it  is  not  the  natural  and  proximate  result  of  the  negligence 
of  the  defendant.  Neither  was  the  physical  suffering  the 
natural  and  proximate  result  of  the  defendant's  negligence. 
It  had  its  origin  and  continuance,  not  in  the. defendant's  con- 
duct, but  in  the  malady  with  which  she  was  afflicted.  In  the 
origin  and  continuance  of  it  the  defendant's  conduct  was  not, 
in  any  sense,  the  preponderating  cause.  We  are  aware  of 
the  fact  that  there  is  a  case  in  which  the  right  to  recover  upon 
facts  very  similar,  in  fact  almost  identical  with  the  present 
case,  has  been  sustained:  Carter  v.  Western  Union  Tel.  Co., 
141  N.  C.  374,  54  S.  E.  274.  But  it  is  to  be  noted  that  this 
case  arose  in  a  state  where  a  recovery  for  mental  pain  and 
suffering,  independent  of  any  physical  tort,  was  allowable. 
There  was  no  error  in  sustaining  the  demurrer. 
Judgment  affirmed. 

All  the  justices  concur. 


The  Becovery  of  Damages  Against  Telegraph  Companies  for  negligence 
in  the  transmission  or  deliyery  of  telegrams  is  discussed  in  the  note 
to  Kagy  V.  Western  Union  Tel.  Co.,  117  Am.  St.  Rep.  276,  and  in 
the  recent  ease  of  Shepard  v.  Western  Union  Tel.  Co.,  118  Am.  St. 
Bep.  796.  Under  the  mental  anguish  statute  of  Arkansas  a  recovery 
may  be  had  against  a  telegraph  company  for  the  negligent  failure 
to  deliver  a  telegram  relieving  mental  anguish  or  suffering:  West- 
em  Union  Tel.  Co.  v.  Ho^Iingsworth,  83  Aj-V..  39,  119  Am.  St.  Bep. 
105. 
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SUPREME  LODGE,  KNIGHTS  OP  PYTHIAS,  v.  CREN- 

SHAW. 

[129  Ga.  195,  58  S.  E.  628.] 

UFE  msUBAKOE.— The  Killing  by  a  Hosband  of  His  Wife's 
Paramour,  although  under  such  circumstances  that  the  law  pro- 
nounces it  justifiable  homicide,  is  not  at  the  "hands  of  justice,  either 
punitive  or  preventive,''  within  the  meaning  of  a  statute  which  de- 
clares that  death  "by  the  hands  of  justice,  either  punitive  or  pre- 
ventive, releases  the  insurer  from  the  obligation  of  his  contract." 
(pp.  218,  219.) 

LIFE  IK8X7BAKOE. — ^The  Death  of  an  Adulterer,  at  the  hands 
of  the  husband,  either  while  attempting  intercourse  with  the  wife  or 
immediately  after  the  completion  of  intercourse,  is  not  within  the 
condition  of  a  policy  of  life  insurance  that  "if  death  is  caused  or 
superinduced  at  the  hands  of  justice,  or  in  violation  of  or  attempt  to 
violate  any  criminal  law,"  the  insurer  shall  not  be  liable  for  the 
full  amount  of  the  policy,     (p.  221.) 

LIFE  INSUBA170B— Good  Standing  of  Asrared— Pleading. — 

If  the  plaintiff  in  an  action  on  a  life  insurance  policy  makes  a  gen- 
eral allegation  that  the  insured  was  a  member  of  the  defendant  or- 
der in  good  standing  at  the  time  of  his  death,  but  does  not  allege 
the  facts  constituting  good  standing,  the  defendant  has  a  right  to 
interpose  a  denial  to  the  allegation  as  made,  and  impose  upon  the 
plaintiff  the  burden  to  sustain  the  allegation  by  proof,    (p.  223.) 

T.  H.  Parker  and  C.  H.  Hardy,  for  the  plaintiflf  in  error. 

Shipp  &  Elein,  for  the  defendant  in  error. 

*®«  COBB,  P.  J.  Kate  Crenshaw  brought  suit  against  the 
Supreme  Lodge  of  the  Enights  of  Pythias,  alleging  that  the 
defendant  was  incorporated  under  an  act  of  Congress,  with  an 
office  and  place  of  doing  business  in  the  county  in  this  state 
in  which  the  suit  was  brought;  that  it  issued  a  benefit  certi- 
ficate and  policy  of  insurance,  insuring  the  life  of  Perry  J. 
Williams  in  the  sum  of  two  thousand  doUars ;  that  the  plain- 
tiff is  the  mother  of  the  insured  and  the  beneficiary  under  the 
certificate;  that  the  insured  was  a  member  in  good  standing 
on  February  1,  1906,  on  which  date  he  departed  this  life; 
that  during  the  month  of  February  and  subsequently  to  his 
death,  the  plaintiff  furnished  proofs  of  death,  and  conformed 
to  all  of  the  conditions  of  the  certificate  as  required,  and  all 
assessments  and  dues  were  duly  paid,  and  the  defendant  has 
not  paid  the  policy  nor  any  part  thereof.  Judgment  waui 
prayed  for  the  two  thousand  dollars^  with  interest.  Attached 
to  the  petition  as  an  exhibit  is  a  copy  of  the  certificate,  which 
recites  that  it  is  issued  upon  the  statements  and  agreements 
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contained  in  the  application  for  the  same.  The  defendant 
filed  a  demurrer,  which  was  overruled,  and  the  defendant  ex- 
cepted. It  also  filed  an  answer,  in  which  it  admitted  the  alle- 
gations as  to  its  corporate  existence  and  place  of  business  in 
the  county  alleged,  and  that  it  had  issued  the  certificate  as 
alleged.  It  denied  that  the  insured  was  a  member  in  good 
standing,  that  the  policy  was  in  force  on  the  date  that  the  in- 
sured died,  that  all  assessments  had  been  paid,  and  that  proofs 
of  death  had  been  furnished.  It  admitted  that  the  policy 
had  not  been  paid,  and  denied  all  liability  thereunder.  It 
also  filed  three  special  pleas  in  bar.  The  first  *•''  alleged 
that  in  the  application  for  the  certificate  was  the  following 
provision:  ''It  is  agreed  that  if  death  is  caused  or  superin- 
duced at  .the  hands  of  justice,  or  in  violation  of,  or  attempt  to 
violate,  any  criminal  law,  then  there  shall  be  paid"  a  lower 
som  than  the  face  of  the  policy,  to  be  calculated  according  to 
the  method  prescribed  in  the  application.  It  is  then  alleged 
that  the  death  of  the  insured  was  caused  or  superinduced  by 
the  hands  of  justice,  for  that  he  was  shot  to  death  by  B.  C. 
liindsay  while  he  was  engaged  in  the  attempt  to  commit  the 
offense  of  adultery  and  fornication  with  the  wife  of  said  Lind- 
^y,  who  discovered  them  under  circumstances  showing  that 
the  act  was  about  to  begin,  and  the  said  Lindsay  acted 
promptly  and  in  the  burst  of  passion  and  indignation  which 
overwhelmed  him  on  discovering  the  outrage  which  had  been 
done  him,  and  that  the  killing  was  justifiable.  The  plea  then 
set  forth  the  amount  that  is  admitted  to  be  due  under  the  terms 
of  the  policy,  which  amount  the  defendant  tendered  to  the 
plaintiff.  The  second  special  plea,  after  setting  forth  the 
stipulation  in  the  application  above  referred  to,  and  also 
making  tender  of  the  amount  admitted  to  be  due  thereunder, 
alleged  that  the  death  of  the  insured  was  caused  or  superin- 
duced in  the  violation  of  a  criminal  law,  in  that  the  insured 
was  shot  to  death  by  Lindsay  immediately  after  he  had  com- 
mitted the  offense  of  adultery  and  fornication  with  Lindsay's 
wife,  Lindsay  slaying  him  immediately  after  the  guilty  act 
was  over,  and  in  the  killing  be  acted  promptly  and  in  that 
burst  of  passion  and  indignation  that  overwhelmed  him  on 
discovering  the  outrage  that  was  done  him,  and,  if  the  killing 
was  not  justifiable,  it  would  reduce  the  crime  from  murder 
to  manslaughter.  The  third  special  plea,  after  alleging  the 
stipulation  in  the  application  above  referred  to,  and  making 
tender  of  the  amount  admitted  to  be  due  thereunder,  alleged 
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that  the  death  of  the  insured  was  caused  or  superinduced  in 
the  violation  of,  or  attempt  to  violate,  the  criminal  laws  of 
this  state,  in  that  he  was  shot  to  death  by  Lindsay  while  en- 
gaged in  an  attempt  to  commit  the  offense  of  adultery  and 
fornication  with  the  wife  of  Lindsay,  or  inmiediately  after 
he  had  committed  the  offense.  The  plaintiff  filed  demurrers 
to  the  answer  and  special  pleas,  which  were  sustained,  and 
the  pleas  stricken.     The  defendant  excepted. 

i»8  I  Tiig  ^Yst  special  plea  set  up  the  defense  that  the  in- 
sured came  to  his  death  by  the  hands  of  justice.  The  agree- 
ment in  the  policy  was  that  if  the  death  was  ''caused  or  sup- 
erinduced at  the  hands  of  justice, '^  the  full  amount  of  the 
policy  could  not  be  recovered.  The  code  declares,  "Death  by 
suicide,  or  by  the  hands  of  justice,  either  punitive  or  preven- 
tive, releases  the  insurer  from  the  obligation  of  his  contract": 
Civ.  Code,  sec.  2118.  It  is  contended,  not  that  the  death  of 
the  insured  was  the  result  of  the  administration  of  punitive 
justice,  but  that  it  was  the  result  of  the  administration  of  pre- 
ventive justice;  that  the  law  allows  the  husband  to  kill  his 
wife's  paramour  under  certain  circumstances,  and  the  killing, 
under  these  circumstances,  is  in  the  administration  of  preven- 
tive justice  within  the  meaning  of  the  code.  We  do  not  think 
that  the  word  ** preventive"  in  the  code  is  to  be  given  this 
interpretation.  The  word  ''punitive"  certainly  refers  to 
death  inflicted  by  an  officer  of  the  law  in  obedience  to  the 
commands  of  the  law.  The  word  "preventive"  must  be  con- 
strued to  refer  to  a  killing  by  an  authorized  officer  of  the  law 
or  a  private  person  standing  for  the  time  being  in  the  atti- 
tude of  a  public  officer;  as,  a  member  of  the  sheriff's  posse,  or 
the  like,  under  those  circumstances  where  the  law  authorizes 
the  taking  of  human  life  in  the  advancement  of  public  jus- 
tice. It  cannot  be  properly  interpreted  tO'Cver  include  a  kill- 
ing by  a  private  person,  to  avenge  or  prevent  a  private  wrong, 
even  though  the  circumstances  be  such  that  the  homicide  is 
justifiable.  This  section  is  to  be  construed  in  connection  with 
the  Penal  Code,  section  70,  which  enumerates  the  different 
cases  of  justifiable  homicide,  among  them  being  the  killing 
of  a  human  being  by  commandment  of  the  law  in  execution 
of  public  justice,  and  by  permission  of  the  law  in  the  advance- 
ment of  public  justice.  The  word  "preventive"  was  used  to 
convey  the  same  idea  as  is  conveyed  in  the  section  of  the 
Penal  Code  by  the  word  "permission."  It  refers  to  a  killing 
done  in  the  advancement  of  public  justice,  and  therefore 
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must  be  a  killing  by  an  officer  or  some  one  having  the  rights  of 
an  officer  who  is  authorized  to  take  hiunan  life  in  the  advance- 
ment of  public  justice;  an^  not  by  a  private  individual  merely 
to  prevent  a  private  wrong,  although  the  act  constituting  it 
may  be  also  a  public  offense. 

2.  The  second  special  plea  sets  forth  as  a  reason  why  the 
*••  defendant  is  not  liable  for  the  full  amount  of  the  policy, 
that  the  killing  ''was  caused  or  superinduced  in  the  violation 
of  a  criminal  law,"  in  that  the  insured  had  committed  the 
offense  of  adultery  and  fornication  with  the  wife  of  Lindsay, 
and  that  Lindsay  had  slain  him  immediately  after  the  act 
was  over.     The  third  special  plea  set  up  that  tiie  killing  ''was 
caused  or  superinduced  in  the  violation  of,  or  an  attempt  to 
.violate,  the  criminal  laws  of  the  state,"  in  that  the  insured 
was  engaged  in  an  attempt  to  commit  the  offense  of  adultery 
and  fornication  with  the  wife  of  Lindsay,  and  was  immedi- 
ately killed  after  the  offense  had  been  committed.    Certificates 
issued  by  benefit  societies  usually  contain  a  stipulation  that 
the  society  shall  not  be  liable  in  case  of  death  of  a  member 
while  engaged  in,  or  in  consequence  of,  an  unlawful  act.    A 
contract  having  such  a  stipulation  is  not  voided  by  the  mere 
fact  that  at  the  time  of  the  death  of  the  member  he  was  vio- 
lating the  law,  if  the  death  occurred  from  some  cause  other 
than  such  violation.     The  rule  seems  to  be  that  in  order  to 
relieve  the  society  the  violation  of  the  law  must  be  such  as  to 
proximately  lead  to  the  death  of  the  insured  by  bringing  him 
into  danger  of  losing  his  life.    That  is,  the  act  of  the  insured 
must  be  of  such  a  character  as  to  increase  the  risk  of  the  in- 
surer, and  be  entered  into  imder  such  circumstances  that  the 
insured  must  have  known  that  the  act  he  was  committing  was 
of  such  character  as  to  bring  him  into  danger  of  losing  his 
life.     In  Bloom  v.  Franklin  Life  Ins.  Co.,  97  Ind.  478,  99  Am. 
Eep.  469,  it  was  said:  "A  known  violation  of  a  positive  law, 
whether  the  law  is  a  civil  or  a  criminal  one,  avoids  the  policy 
if  the  natural  and  reasonable  consequences  of  the  violation 
are  to  increase  the  risk;  a  violation  of  law,  whether  the  law 
is  a  civil  or  a  criminal  one,  does  not  avoid  the  policy  if  the 
natural  and  reasonable  consequence  of  the  act  does  not  in- 
crease the  risk."    In  that  case  the  insured  was  killed  while 
committing  an  assault  and  battery  upon  a  member  of  the 
family  of  the  slayer,  he  being  a  brother  in  law  of  the  assaulted 
woman.     The  act  of  the  insured  was  held  in  that  case  to  be  the 
proximate  cause  of  his  death,  within  the  meaning  of  the  law. 
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upon  the  theory  that  the  man  who  makes  a  violent  assault 
upon  a  woman  knows  that  he  puts  his  own  person  and  life  in 
danger;  for  any  male  relative,  and  even  a  stranger,  may  inter- 
fere  to  preserve  the  life  of  the  assaulted.  It  was  said  in  that 
case:  ''The  natural  result  of  such  an  illegal  act  as  that  of  the 
assured,  therefore,  was  to  bring  *^^  his  person  into  danger,, 
and  as  death  resulted  his  own  act  was  the  proximate  cause. '^ 
We  do  not  entirely  agree  with  the  conclusion  reached  in  that 
case.  In  Oriffin  v.  Western  Mutual  Assn.,  20  Neb.  620,  57 
Am.  Rep.  848,  31  N.  W.  122,  the  insured,  with  an  accomplice^ 
went  to  the  state  treasury  at  the  capitol,  and  presented  pistols 
and  demanded  money  of  the  treasurer.  He  delivered  it  to 
them,  and  they  started  away  with  it,  and  had  nearly  reached 
the  door  of  the  capitol  when  they  were  fired  upon  by  a  police- 
man, and  the  insured  was  killed.  It  was  held  that  the  policy 
was  not  avoided  under  a  stipulation  providing  that  it  should 
be  void  if  the  insured  should  ''die  while  violating  any  law.'^ 
The  death  of  the  insured  in  that  case  would  not  have  occurred 
except  for  the  crime  committed  by  him,  but  his  death  was  not 
the  reasonable  and  natural  consequence  of  the  crime  com- 
mitted. In  Ooetzman  v.  Connecticut  Mut.  Life  Ins.  Co.,  S 
Hud,  515,  the  policy  provided  that  there  should  be  no  liability 
if  the  insured  should  die  "in  consequence  of  his  violation  of 
any  law."  It  appeared  that  the  insured  was  killed  by  a  hus- 
band immediately  after  he  had  criminal  intercourse  with  the 
slayer's  wife;  and  it  was  held  that  the  killing  could  not  be 
treated  as  the  natural  and  legitimate  effect  of  the  act  of  adul- 
tery. Gilbert,  J.,  in  the  opinion  says:  "If  the  assured  had 
been  killed  a  week  or  a  year  after  the  injury,  for  the  same 
cause,  it  would  have  been  quite  as  direct  a  result  thereof  as 
when  it  was  done.  In  short,  the  proposition  that  a  man,  who 
has  been  thus  wantonly  killed  by  another  without  necessity 
or  lawful  excuse,  died  in  consequence  of  his  own  act,  is  logi- 
cally contradictory,  unless  it  be  admitted  that  the  killing  of 
an  adulterer  follows  his  offense  in  the  ordinary  sequence  of 
events.  That  admission  we  are  not  prepared  to  make":  See, 
also,  in  this  connection,  Niblack  on  Accident  Insurance  and 
Benefit  Societies,  2d  ed.,  sec.  157;  Accident  etc.  Ins.  Co.  v. 
Bennett,  90  Tenn.  256,  26  Am.  St.  Rep.  685,  16  S.  W.  723; 
Travelers'  Ins.  Co.  v.  Seaver,  86  U.  S.  531,  22  L.  ed.  155; 
Supreme  Lodge  Knights  of  Pythias  v.  Bradley,  73  Ark.  274, 
108  Am.  St.  Rep.  38,  83  S.  W.  1055,  67  L.  B.  A.  770 ;  Pruden- 
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tial  Life  Ins.  Co.  v.  Higbee's  Admr.,  22  Ky.  Law  Rep.  495,  57 
S.  W.  614;  Davis  v.  Modem  Woodmen  of  America,  98  Mo. 
App.  713,  73  S.  W.  923 ;  Cluff  v.  Mutual  Benefit  Life  Ins.  Co., 
13  Allen  (Mass.),  308;  Brown  v.  Supreme  Lodge  Knights  of 
Pythias,  83  Mo.  App.  633.    It  is  deducible  from  the  authori- 
ties that  a  stipulation  of  the  character  now  under  considera- 
tion must  be  given  a  reasonable  construction,  and  that  the  lia- 
bility of  the  company  is  not  to  be  discharged  unless  the 
violation  ^^  of  the  law  consisted  in  an  act  of  which  the 
death  of  the  insured  was  the  reasonable  and  legitimate  con- 
sequence.   If  the  insured  does  an  act  which  is  a  violation  of 
the  law,  and  which  he  knows  puts  his  life  in  peril  at  the  time 
that  he  commits  it,  the  company  is  not  liable  under  a  policy 
containing  a  stipulation  of  tiie  character  now  before  us.    But 
there  must  be  something  in  the  act  itself,  independent  of  other 
circumstances,  which  makes  the  death  the  reasonable  conse- 
quence.   Death  may  follow  the  commission  of  any  violation 
of  law,  when  the  offense  is  a  felony ;  for  the  arresting  ofBcer 
is  authorized  to  kill  under  certain  circumstances  in  order  to 
effectuate  an  arrest;  as,  in  the  case  where  the  insured  robbed 
the  state  treasurer,  he  knew  that  under  the  law  of  the  land 
an  arresting  officer,  or,  in  some  circumstances,  even  a  private 
person,  would  have  the  right  to  slay  him  in  order  to  take 
him;  but  his  death  resulting  from  the  effort  to  arrest  him 
was  not  the  reasonable  and  legitimate  consequence  of  the  rob- 
bery that  he  had  committed  a  few  minutes  before.    One  who 
commits  the  offense  of  adultery  with  a  married  woman  well 
knows  that  his  life  is  imperiled  if  the  outraged  husband  take 
the  guilty  pair  in  the  unlawful  act,  or  at  its  beginning,  or 
at  its  conclusion;  but  it  cannot  be  said,  as  a  matter  of  law, 
that  the  killing  of  the  adulterer  is  the  natural  and  legiti- 
mate consequence  of  the  illicit  intercourse  between  him  and 
the  wife  of  the  wronged  husband.    Death  may  result,  but  it 
can  be  no  more  said  that  the  death  of  the  adulterer  at  the 
hands  of  the  husband  is  the  reasonable  and  legitimate  conse- 
quence of  the  act  of  adultery  than  it  can  be  said  that  the 
death  of  a  felon  at  the  hands  of  an  arresting  officer  is  the 
reasonable  and  legitimate  consequence  of  the  felony  com- 
mitted.   Death  does  not  follow  in  the  ordinary  sequence  of 
events  any  more  in  the  one  case  than  in  the  other.    In 
Gresham  v.  Equitable  Accident  Ins.  Co.,  87  Qa.  497,  27  Am. 
St  Rep.  263, 13  S.  E.  752, 13  L.  B.  A.  838,  the  policy  excepted 
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from  the  risk  death  or  injury  which  may  have  been  caused 
by  fighting.  The  ruling  in  that  case  was  simply  that  such 
a  stipulation  refers  to  voluntary  fighting  by  the  insured,  or 
involuntary  fighting  brought  on  wholly  or  partially  by  his 
fault  or  temerity,  or  fighting  for  which  he  is  partially  re- 
sponsible either  as  a  volunteer  or  a  rash  speaker  or  as  a 
wrongdoer.  Fighting  is  an  act  which,  in  its  nature  and  es- 
sence, is  calculated  to  bring  on  injury  or  death.  Fighting 
under  any  circumstances  may  be  attended  with  disastrous 
consequences.  Death  resulting  from  a  fight  is  the  *^*  natu- 
ral and  legitimate  consequence  which  is  to  be  expected.  There 
is  nothing  in  the  crime  of  adultery,  although  a  violation  of 
the  law  of  the  land  and  a  great  moral  wrong,  which,  in  its 
essence,  is  calculated  to  produce  the  death  of  the  adulterer. 
Under  some  circumstances  it  may  be  the  occasion  of  the  death 
of  the  adulterer,  but  his  death  is  not  then  the  natural  and 
legitimate  consequence  of  the  adultery  itself.  There  was  no 
error  in  striking  the  special  pleas. 

3.  The  certificate  declared  that  it  was  issued  upon  evi- 
dence received  that  the  insured  was  "a  member  in  good 
standing"  of  the  order.  In  one  of  the  paragraphs  of  the 
petition  it  was  alleged  that  the  insured  ''was  a  member 
in  good  standing,"  and  that  the  policy  and  certificate  were 
in  fuU  force  and  effect  on  the  date  alleged.  There  was 
a  demurrer  to  this  paragraph,  upon  the  ground  that  it 
did  not  distinctly  answer  the  averments  in  the  petition, 
but  is  simply  a  general  denial,  and  did  not  put  the  plain- 
tiff on  notice  of  why  the  policy  was  not  in  force.  Since 
the  pleading  act  of  1893  it  is  not  permissible  for  a  defend- 
ant to  file  what  was,  in  the  common-law  practice,  a  plea  of 
the  general  issue.  He  cannot  come  in  and  file  a  plea  merely 
that  he  is  not  indebted,  and  thus  put  the  plaintiff  upon  proof 
of  all  the  material  averments  in  the  petition.  He  is  allowed, 
however,  to  deny  every  fact  alleged  in  the  petition,  and  he 
may  interpose  his  denial  by  applying  the  same  to  each  para- 
graph or  each  allegation ;  or  he  may,  in  one  paragraph  of  his 
answer,  deny  all  of  the  averments  in  every  paragraph  of  the 
petition :  Civ.  Code,  sec.  5051.  Whatever  the  plaintiff  alleges 
the  defendant  has  a  right  to  deny,  and,  if  denied,  the  law 
places  the  burden  upon  the  plaintiff  of  proving  the  allegar 
tion,  provided  it  is  material  in  itself,  or  the  plaintiff  has 
made  it  material  in  the  manner  in  which  he  alleges  it.  The 
plaintiff  saw  proper  to  allege  that  the  insured  was  a  mem- 
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ber  of  the  order  in  good  standing  at  the  time  of  his  death. 
The  fact  that  he  was  a  member  in  good  standing  may  be  made 
np  of  a  number  of  facts,  but  the  plaintiff  has  seen  proper 
simply  to  make  a  general  allegation.  This  was,  in  effect,  the 
plaintiff  saying  to  the  defendant,  ''Deny  this  allegation,  and 
proof  will  be  introduced  to  support  the  same. "  If  the  plain- 
tiff had  seen  proper  ^•^  to  allege  those  things  which  consti- 
tuted good  standing,  the  defendant  would  have  been  required 
either  to  admit  or  deny  each  one  of  the  facts  going  to  make 
up  this  status.  But  having  rested  simply  upon  the  general 
allegation  that  the  insured  was  in  good  standing,  the  defend- 
ant had  a  right  to  interpose  a  denial  to  the  allegation  as 
made,  and  thus  impose  the  burden  upon  the  plaintiff  to  sus- 
tain, by  proof,  the  allegation.  This  is,  in  no  sense,  an  evasive 
answer.  It  is  a  direct  answer.  If  the  defendant  had  an- 
swered that  it  could  neither  admit  nor  deny,  the  answer  would 
have  been  evasive ;  for  the  facts  which  constituted  good  mem- 
bership are  peculiarly  within  the  knowledge  of  the  oflScers 
of  the  order,  and  the  defendant  would  not  be  permitted  to 
put  the  burden  of  proof  upon  the  plaintiff  by  a  merely  eva- 
sive answer.  But  the  answer  denies  the  allegation  as  made, 
and  the  allegation  as  made  must  be  proved  to  the  extent 
that  may  be  necessary  to  show  a  prima  facie  case  of  liabil- 
ity under  the  policy.  The  defendant  cannot,  under  this 
denial,  set  up  any  affirmative  defense  growing  out  of  a  breach 
of  the  conditions  of  the  policy  or  otherwise.  What  is  said 
in  reference  to  this  portion  of  the  answer  will  also  apply  to 
those  portions  which  deny  that  proof  of  death  had  been  sub- 
mitted and  that  all  dues  had  been  paid,  etc.  The  court  erred 
in  striking  those  portions  of  the  answer  referred  to  in  this 
division  of  the  opinion. 
Judgment  affirmed  in  part,  and  reversed  in  part 

All  'the  justices  concur. 


As  to  Whether  the.  Death  of  an  adnlterer  at  the  hands  of  the  husband 
is  a  death  in  violation  of  the  law  within  the  meaning  of  insurance 
contracts,  see  the  note  to  Conboy  v.  Bailwaj  Officials  etc.  Assn.,  60 
Am.  St.  Rep.  164.  Where  the  aggressor  in  an  assault  is  killed,  there 
can  be  no  recovery  on  his  life  insurance  policy:  Payne  y.  Union  Life 
Oaards,  136  Mich.  416,  112  Am.  St.  Bep.  368;  but  when  one  brings 
on  a  personal  encounter  with  another,  but  abandons  it,  and,  while  in 
good  faith  retreating  to  avoid  further  difficulty,  is  killed  by  his  ad- 
versary, the  death  is  not  within  the  meaning  of  a  policy  exempting 
against  liability  for  death  in  violation  of  any  criminal  law:  Su> 
preme  Lodge  K.  of  P.  v.  Bradley,  73  Ark.  274,  108  Am.  St  Bep.  38. 
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STERLING  V.  PARK 

[129  Ga.  309,  58  8.  £.  828.] 

DEED — OmlflBlon  of  Grantor's  Name. — ^A  deed  flgned  by  the 
grantor  ia  operatiTO,  thoagh  his  name  is  omitted  from  the  bodj  of 
the  instrument     (p.  227.) 

F.  M.  Longley,  for  the  plaintiff  in  error. 

Hatton  Lovejoy  and  Frank  Harwell,  for  the  defendant  in 
error. 

sio  EVANS,  J.  The  various  assignments  of  error  raise 
but  one  question:  Is  it  essential  that  a  person  who  signs, 
seals,  and  delivers  a  deed  should  be  mentioned  in  the  body 
of  the  deed,  to  be  bound  by  it,  and  to  make  it  an  operative 
conveyance  of  his  estate  in  the  landT  The  case  in  hand  was 
complaint  for  land,  and  one  of  the  plaintiff's  muniments  of 
title  was  a  deed  in  which  M.  C.  Huntley  was  named  as 
grantor,  and  R.  E.  Park  as  grantee,  and  which  purported 
to  convey,  for  a  valuable  consideration,  a  described  lot  of 
land  in  fee  simple.  The  deed  was  signed  and  sealed  by 
M.  C.  Huntley,  W.  H.  Huntley  and  the  defendant.  Neither 
W.  H.  Huntley  nor  the  defendant  was  named  in  it  as 
grantor.  At  the  time  the  deed  was  executed,  the  title  to  the 
land  was  in  M.  C.  Huntley  for  life,  with  remainder  to  the 
others  who  signed  the  deed.  The  plaintiff's  contention  is 
that  the  deed  is  operative  and  effective  as  a  conveyance  of 
the  estate  which  each  maker-signer  had  in  the  land;  while, 
on  the  other  hand,  the  defendant  contends  that  as  she  was 
not  named  in  the  deed  as  grantor,  it  is  not  an  operative  con- 
veyance of  her  estate  in  remainder. 

The  point  in  the  case  has  been  before  many  courts  of  last 
resort,  and  there  is  much  contrariety  of  opinion  on  the  sub- 
ject. We  believe  the  true  rule  to  be  that  one  who  signs, 
seals  and  delivers  a  deed,  in  which  he  is  not  named  as 
grantor,  is  nevertheless  bound  by  tlicse  acts  as  a  grantor. 
We  think  an  examination  into  the  origin  and  reason  of  the 
contrary  doctrine  will  demonstrate  the  correctness  of  our 
conclusion.  At  common  law  a  deed  is  defined  to  be  a  writ- 
ing, sealed  and  delivered  by  the  parties:  Coke's  Littleton, 
171;  2  Blackstone's  Commentaries,  295.  Lord  Coke  said; 
"There  have  been  eight  formal  or  orderly  parts  of  a  deed 
of  feofment,  viz.:  1  the  premises  of  the  deed  implied  hy 
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Littleton;  2  the  habendum,  whereof  Littleton  here  speak- 
eth;  3  the  tenendum,  mentioned  by  Littleton;  4  the  red- 
dendum; 5  the  cause  of  warrantie;  6  the  in  cujus  rei 
testimonium,  comprehending  the  sealing;  7  the  date  of  the 
deed,  containing  the  day,  the  month,  the  yeare  and  stile  of 
the  King,  or  the  yeare  of  our  Lord ;  lastly,  the  clause  of  hiis 

testibus The  office  of  the  premises  of  the  deed  is 

twofold :  first  rightly  to  name  ***  the  f eofor  and  the  f eof ee ; 
and  secondly  to  comprehend  the  certaintie  of  the  lands  or 
tenements  to  be  conveyed  by  the  feofment  either  by  expresse 
words  or  which  may  by  reference  be  reduced  to  a  cer- 
taintie": 1  Coke's  Institutes,  6  a.  Signing  was  not  neces- 
sary to  make  a  deed  valid  as  such,  at  common  law,  and  Sir 
William  Blackstone  says  that  **It  was  held  in  all  our  books 
that  sealing  alone  was  sufficient  to  authenticate  a  deed ;  and 
so  the  common  form  of  attesting  deeds — 'sealed  and  deliv- 
ered'— continues  to  this  day  notwithstanding  the  statute  29 
Car.  II,  c.  3,"  which  requires  deeds  to  be  signed  by  the 
maker:  2  Blackstone 's  Commentaries,  307.  Not  only  could 
any  seal  be  used,  but  **a  stick  or  any  such  like  thing  which 
doth  make  a  print":  Shepherd's  Touchstone,  57.  ''In 
Termes  de  la  Ley  s.  v.  'Fait,'  reference  is  made  to  a  charter 
of  Edward  III,  of  which  the  last  two  lines  run  in  the  English 
translation  thus: 

"  'And  in  witness  that  it  was  sooth 

He  bit  the  wax,  with  his  foretooth*  ":  Norton 
on  Deeds,  6. 

Thus  it  will  be  seen,  from  the  conditions  prevailing  at 
eommon  law,  the  prime  importance  of  the  grantor's  name 
appearing  in  the  body  of  the  deed  was  to  identify  the  deed 
as  the  act  of  a  particular  grantor.  Without  signature,  and 
executed  with  a  seal  indented  by  the  prick  of  a  pin,  or  im- 
print of  a  tooth,  the  deed  could  not  disclose  the  identity  of 
the  grantor,  except  by  mention  of  his  name  in  the  grant. 
Prom  the  very  necessity  of  the  case  grew  the  rule  that  the 
name  of  the  grantor  should  appear  in  connection  with  apt 
words  indicating  that  the  deed  was  his  grant.  But  even  at 
common  law  a  deed  could  be  made  in  a  very  informal  man- 
ner. Says  Lord  Coke:  "I  have  tearmed  the  said  parts  of 
the  deed  formall  or  orderly  parts,  for  that  they  be  not  of 
the  essence  of  a  deed  of  feofment;  for  if  such  a  deed  be 
without  premises,  habendum,  tenendum,  the  clause  of  in  cujus 
rei  testimonium,  the  date,  and  the  clause  of  hiis  testibus,  yet 
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the  deed  is  good.  For  if  a  man  by  deed  gives  land  to  an- 
other, and  to  his  heires,  without  more  saying,  this  is  good,  if 
he  put  his  scale  to  the  deede,  deliver  it  ayid  make  lievry  ac- 
cordingly": 1  Coke's  Institutes,  7  a.  Thus  it  would  seem 
that  the  requirement  of  a  deed  made  before  the  statute  of 
frauds  was,  not  that  the  grantor's  name  should  appear  in 
formal  context,  but  if  the  writing  should  identify  the 
grantor,  the  deed  should  be  considered  his  grant.  Let  us  also 
recall  the  old  common-law  distinction  ^^*  (obsolete  in  this 
state)  between  deeds-poll  and  indentures.  The  former  are 
those  made  by  one  person  only;  to  the  latter  two  or  more 
persons  are  parties.  The  case  of  Scudamore  v.  Vandenstene 
(1579),  cited  in  2  Coke's  Institutes,  573,  is  grounded  upon 
this  principle.  It  was  there  held  that  a  person  could  not 
take  any  immediate  benefit  under  an  indenture,  or  sue  on 
any  covenant  contained  therein,  unless  he  was  named  as  a 
party  thereto.  The  statement  of  Lord  Coke  in  that  case, 
that  no  grant  can  be  made  to  a  person  not  a  party  to  the 
deed,  was  never  true  except  of  grants  of  immediate  inter- 
ests :  Norton  on  Deeds,  24.  And  was  never  applied  to  deeds- 
poll,  but  was  limited  to  deeds  inter  partes :  Norton  on  Deeds, 
24;  Cooker  v.  Child,  2  Lev.  74. 

The  question  first  came  up  in  America  in  the  Mas- 
sachusetts supreme  court  in  1812,  in  the  case  of  Catlin  v. 
Ware,  9  Mass.  218,  6  Am.  Dec.  56.  It  was  there  held  that 
a  conveyance  by  a  husband,  to  which  the  signature  and  seal 
of  the  wife  were  affixed,  but  her  name  not  being  otherwise 
mentioned  in  the  deed,  did  not  bar  the  wife's  right  of 
dower.  The  conclusion  of  the  court  was  rested  on  the 
reason  that  a  deed  cannot  bind  a  party  sealing  it  unless  it 
contains  words  expressive  of  an  intention  to  be  bound. 
Other  courts  have  followed  the  Massachusetts  court,  either 
upon  the  authority  of  Catlin  v.  Ware,  or  the  reason  upon 
which  the  decision  was  placed:  Peabody  v.  Hewett,  52  Me. 
33,  83  Am.  Dec.  486;  Purcell  v.  Qoshom,  17  Ohio,  105,  49 
Am.  Dec.  448;  Harrison  v.  Simons,  55  Ala.  510;  Stone  v. 
Sledge,  87  Tex.  49,  47  Am.  St.  Eep.  65,  26  S.  W.  1068; 
Adams  v.  Medsker,  25  W.  Va.  127 ;  Cox  v.  Wells,  7  Blackf . 
410,  43  Am.  Dec.  98 ;  Agricultural  Bank  v.  Rice,  4  How.  225, 
11  L.  ed.  949.  Most  of  these  decisions  were  based  upon  the 
ground  that  a  wife  could  not  relinquish  her  right  of  dower 
unless  the  conveyance  contained  apt  words  expressive  of 
such  intent.    But  the  weakness  of  the  reasoning,  in  our 
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jndgment,  is  the  clinging  to  an  ancient  rule  of  the  common 
law  which  grew  out  of  the  environment  and  civilization  of 
the  sixteenth  century,  when  such  conditions  do  not  exist  in 
our  own  civilization.  As  was  very  pertinently  said  by 
Woodbury,  J.,  in  Elliott  v.  Sleeper,  2  N.  H.  525,  decided  as 
early  as  1823:  "Here,  however,  a  deed  piust  by  statute  be 
attested ;  and  since  seals  have  ceased  to  be  distinguished  by 
peculiar  devices,  and  education  has  become  more  generally 
diffused,  signing  would  seem  to  be  proper  and  indispensable. 
When  •*•  a  deed  is  signed,  the  utility  of  naming  the 
grantor  in  the  premises  or  any  part  of  the  body  of  the  in- 
strument appears  in  a  great  measure  superseded;  for 
'know/  says  Perkuis,  section  36,  'that  the  name  of  the 
grantor  is  not  put  in  the  deed  to  any  other  intent  but  to 
make  certainty  by  the  grantor':  Bacon's  Abridgment, 
'Grant'  C.  This  certainly  is  attained  whenever  a  person 
signs,  seals,  acknowledges  and  delivers  an  instrument  as 
his  deed,  though  no  mention  whatever  be  made  of  him  in  the 
body  of  it;  because  he  can  perform  these  acts  for  no  other 
possible  purpose  than  to  make  the  deed  his  own.  In  a  deed- 
poll,  like  that  under  consideration,  where  only  the  grantor 
speaks  or  signs  or  covenants,  there  is  still  less  danger  of 
mistake  and  uncertainty  concerning  the  party  bound,  than 
in  deeds  indented."  In  agreement  with  the  New  Hamp- 
shire case  are  Armstrong  v.  Stovall,  26  Miss  275 ;  Ingoldsby 
V.  Juan,  12  Cal.  564;  Hrouska  v.  Janke,  66  Wis.  252,  28  N. 
W.  166.  Text-writers  now  very  generally  discard  as  un- 
sound the  proposition  that  the  grantor  should  be  named  as 
such  in  the  deed,  and  approve  those  cases  which  hold  that 
the  conveyance  is  operative  when  signed  by  the  grantor, 
though  his  name  be  omitted  from  the  body  of  the  instru- 
ment: 3  Washburn  on  Real  Property,  2120;  1  Devlin  on 
Deeds,  sec.  204. 

The  requisites  of  a  deed  under  the  code  are,  that  it  must 
be  in  writing,  signed  by  the  maker,  attested  by  at  least  two 
witnesses,  and  delivered  to  the  purchaser,  or  some  one  for 
him,  and  be  made  on  a  valuable  or  good  consideration.  No 
prescribed  form  is  essential  to  the  validity  of  a  deed,  and 
the  instrument  will  be  deemed  sufficient  if  it  make  known 
the  transaction :  Civ.  Code,  sees.  3599,  3602.  We  think  that 
the  deed  under  discussion  measures  up  to  these  statutory 
essentials,  and  is  effective  as  a  conveyance  of  the  defendant 
and  her  coremainderman,  though  their  names  are  not  men- 


228  American  State  Bepobts^  Vol.  121.       [Georgia, 

tioned  in  the  body  of  the  instrument:  See,  in  this  connec- 
tion, Ball  V.  Wallace,  32  Ga.  170. 
Judgment  affirmed. 

All  the  justices  concur.  . 


For  Authorities  in  opposition  to  the  principal  oase,  see  Peabodj  T* 
Hewett^  52  Me.  33,  83  Am.  St  Bep.  486. 


WHITE  V.  SIXES. 

[129  Ga.  508,  69  S.  £.  228.] 

8PE0ZFI0  PESFOBMANCE— Prayer  for  General  BeUef.-^ 
Where  the  only  prayers  in  a  petition  are  for  specific  performance  and 
general  relief,  the  only  relief  that  can  be  granted  is  such  as  is  con- 
nected with  the  specific  prayer,     (p.  229.) 

INFANTS— Repudiation  of  Contract  to  Convey.— Where  an 
infant  makes  an  executory  contract  to  convey  land,  and  expends 
the  money  in  obtaining  a  professional  education,  he  is  not  required 
to  make  any  tender  as  a  condition  to  repudiating  the  contract  on  his 
arrival  at  majority,    ('pp.  230,  231.) 

J.  C.  Moore  and  W.  T.  Barkhalter,  for  the  plaintiff. 

Isaiah  Beasley  and  James  K.  Hines,  for  the  defendant. 

«^»  ATKINSON,  J.  This  was  a  petition  praying  for 
the  specific  performance  of  a  contract  for  the  sale  of  land, 
which  the  judge  dismissed,  on  oral  *^  motion,  upon  ths 
ground  that  no  cause  of  action  was  set  forth.  It  appears 
that  Victoria  E.  Sikes  was  the  owner  of  a  tract  of  land 
which  she  conveyed  to  her  minor  son,,  James  Clifford  Sikes, 
the  defendant  in  the  present  case.  The  deed  is  in  the 
ordinary  form  of  a  conveyance  in  fee  simple  with  warranty, 
except  that  immediately  following  the  name  of  the  grantee 
in  the  granting  clause  appear  these  words:  ** Except  priv- 
ilege of  control  and  management  until  such  time  as  he  may 
be  made  competent  by  law,  said  property  for  the  time  being 
to  be  managed  and  controlled  by  the  said  Victoria  E. 
Sikes."  While  the  defendant  was  still  a  minor,  with  his 
mother,  he  approached  White,  the  plaintiff,  and  a  request 
was  made  by  them  of  White  that  he  purchase  the  land  in 
order  that  the  defendant  might  use  the  purchase  money  to 
educate  himself  as  a  dental  surgeon.    The  purchase  price 
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of  the  land  was  agreed  upon,  which  was  at  the  rate  of  three 
dollars  per  acre,  the  acreage  to  be  determined  by  a  survey, 
which  was  afterward  made  and  the  exact  acreage  found  to 
be  three  hundred  and  sixty-seven  acres.  The  defendant 
and  his  mother  united  in  a  bond  for  titles,  delivered  to  the 
plaintiff,  and  accompanying  this  bond  for  titles  was  a  writ- 
ten statement  by  the  mother  that  the  defendant  would  be 
of  full  age  on  a  named  date,  which  was  about  nine  months 
after  the  date  of  the  transaction,  and  that  he  was  then  a  free 
trader,  doing  business  in  his  own  name,  and  that  she  was 
unable  to  furnish  him  with  the  money  necessary  to  finish  his 
professional  education,  and  a  sale  of  the  land  was  necessary 
for  that  purpose.  The  petition  charges  that  with  the  con- 
sent of  the  mother  the  defendant  collected  the  purchase 
money  of  the  land  and  appropriated  it  to  the  payment  of 
his  expenses  while  in  attendance  upon  a  dental  college.  On 
the  very  day  that  the  defendant  arrived  at  age  he  wrote 
the  plaintiff  a  letter  in  which  he  refused  to  make  a  deed  in 
compliance  with  the  bond,  giving  as  his  reason  that  he  was 
a  minor  at  the  time  that  the  bond  was  executed;  and  it  is 
alleged  that  he  still  refuses  to  make  the  deed.  It  is  also 
alleged  that  the  purchase  price  of  the  land  was  reasonable 
and  was  the  full  value  of  the  land  at  the  time  of  the  sale. 
The  plaintiff  averred  his  willingness  to  do  and  perform  any 
and  all  acts  that  equity  and  good  conscience  required  him 
to  do;  and  he  prayed  a  decree  that  the  defendant  be  re- 
quired to  execute  and  deliver  a  warranty  deed  in  accord- 
ance with  his  bond;  and  for  general  relief. 

610  rphg  Qniy  prayers  in  the  petition  are  for  specific  per- 
formance and  general  relief.  Hence  the  only  relief  that  can 
be  granted  under  this  petition  would  be  that  connected  with 
the  specific  prayer:  See  Sapp  v.  Williamson,  128  Qa.  743, 
58  S.  E.  447.  It  is  therefore  only  to  be  determined  whether 
under  the  allegations  of  the  petition  the  plaintiff  was  en- 
titled to  a  decree  for  specific  performance  of  the  contract 
contained  in  the  bond  for  titles.  This  was  a  mere  executory 
contract  of  the  infant.  The  contracts  of  an  infant  are  void- 
able, except  for  necessaries :  Civ.  Code,  sec.  3648.  If  an  in- 
fant, by  permission  of  his  parent  or  guardian,  or  by  permis- 
sion of  law,  engages  in  any  business  as  an  adult,  he  is  bound 
for  all  the  contracts  connected  with  the  business:  Civ.  Code, 
sec.  3650.  But  a  mere  single  transaction  by  an  infant  does 
not  constitute  him  one  engaged  in  a  business.    If  an  infant. 
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with  the  consent  of  a  parent,  were  engaged  in  the  business 
of  buying  and  selling  real  estate,  and  there  were  no  question 
about  the  fact  that  such  was  his  occupation,  he  would  be 
unquestionably  bound  by  the  contracts  relating  to  that  busi- 
ness; but  that  is  not  this  case.  The  infant  was  engaged  in 
no  business  whatever.  As  far  as  can  be  determined  from 
the  averments  of  the  petition,  he  was  at  home  with  his 
mother.  He  was  desirous  of  obtaining  a  professional  educa- 
tion to  fit  him  for  business,  but  he  was  at  the  time  engaged 
in  no  business.  The  contract  in  question  was  simply  one 
isolated  transaction  not  connected  with  any  occupation  or 
business  whatever:  Southern  Cotton  Oil  Co.  v.  Dukes,  121 
Ga.  787,  49  S.  E.  788. 

But  it  is  said  that  the  law  declares  that  if  an  infant 
receives  property,  or  other  valuable  consideration,  and  after 
arrival  at  age  retains  possession  of  such  property  or  enjoys 
the  proceeds  of  such  valuable  consideration,  this  is  such  a 
ratification  of  the  contract  as  will  bind  him :  Civ.  Code,  sec. 
3648.  If  an  infant  makes  a  contract,  either  executory  or 
executed,  and  receives  the  consideration  in  whole  or  in  part 
during  his  minority  and  disposes  of  the  same  before  his 
majority,  either  by  losing,  expending,  or  squandering  it, 
this  is  nothing  more  than  the  law  anticipates  of  him,  and 
he  will  not  be  required  to  make  any  tender  of  the  amount 
so  disposed  of  before  repudiating  the  contract  which  he 
made  during  his  infancy:  ^^^  Southern  Cotton  Oil  Co.  v. 
Dukes,  121  Ga.  787,  49  S.  B.  788.  But  if,  upon  arrival  at 
majority,  he  has  in  his  possession  either  the  exact  considera- 
tion that  he  received  during  infancy  or  any  substantial  pari 
of  the  same,  or  property  which  is  purchased  with  such  con- 
sideration— ^that  is,  if  he  has  then  anything  of  a  substantial 
nature  into  which  can  be  traced  the  proceeds  of  the  con- 
tract made  during  his  infancy — ^then  neither  law,  equity, 
nor  good  conscience  will  permit  him  to  repudiate  his  con- 
tract and  retain  that  which  is  the  fruits  of  the  contract. 
But  it  must  appear  that  the  infant,  after  attaining  majority, 
retains  possession  and  control  of  something  which  is  tan- 
gible, which  has  become  his  property  as  a  result  of  his  hav- 
ing used  the  consideration  paid  to  him  under  the  contract 
made  while  he  was  an  infant.  If  he  expends  the  amount 
in  the  purchase  of  food  and  the  food  is  consumed,  the  prin- 
ciple alluded  to  would  have  no  application ;  and  so,  if  he  used 
the  land  in  the  purchase  of  an  education,  which  is  a  thing  of 
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value  in  a  sense,  but  is  intangible,  the  principle  would  have 
no  application:  2  Warvelle  on  Vendors,  2d  ed.,  sec.  860. 
Under  the  averments  of  the  petition,  the  infant  was  not  re- 
quired to  make  any  tender  as  a  condition  to  his  repudiating 
the  contract  on  his  arrival  at  his  majority.  It  distinctly 
appears  from  the  averments  of  the  petition  that  he  had  none 
of  the  money  that  he  had  received ;  for  it  ia  alleged  that  he 
had  expended  all  of  it.  There  is  no  allegation  that  he  had 
in  his  possession  any  property  which  was  purchased  with 
the  money  which  had  been  paid  to  him.  It  is  true  that  it  is 
alleged  that  the  money  was  expended  by  the  infant  in  tak- 
ing a  course  in  a  dental  college;  but  what  he  acquired  in 
this  way  was  not  properly  within  the  meaning  of  the  rule 
requiring  that  he  should  pay  back  the  value  of  the  prop- 
erty which  he  had  acquired  as  a  result  of  the  contract.  It 
may  be  that  the  education  thus  received  would  be  of  value 
to  him,  but  it  is  not  a  thing  of  value  within  the  ordinary 
meaning  of  that  term,  and  the  law  does  not  require  him  to 
estimate  its  value  and  tender  the  amount  of  the  estimate 
thus  made:  See,  in  this  connection,  Timmerman  v.  Stanley, 
123  Ga.  850,  51  S.  E.  760,  1  L.  R.  A.,  N.  S.,  379.  Under  no 
view  of  the  case  was  the  plaintiff  entitled  to  a  decree  for 
specific  performance,  and  the  court  did  not  err  in  dismissing 
the  case  for  the  reason  that  no  cause  of  action  was  set 
forth. 
Judgment  affirmed. 

All  the  justices  concur,  except  Holden,  J.,  who  did  not 
preside. 


A  Minor  if  not  Bequired,  as  a  condition  to  disaffirming  his  conveTance 
of  land,  to  restore  a  consideration  received  for  it  which  is  not  in  his 
possession  when  he  reaches  majority,  bat  which  has  been  wasted  or 
spent  durinff  bis  minority:  Bullock  y.  Sprowls,  93  Tex.  188,  77  Am. 
St.  £ep.  849;  Bidgeway  v.  Herbert,  150  Mo.  606,  73  Am.  St.  Bep. 
464.  See,  too.  Brooks  ▼.  Sawyer,  191  Mass.  151,  114  Am.  St.  Bep. 
IS94;  Wallace  t.  Leroy,  57  W.  Ya.  263, 110  Am.  St  Bep.  777. 
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PERRY  V.  BRITT-CARSON   SHOE   COMPANY. 

[129  Ga.  560,  59  S.  E.  216.] 

EXEMPTIOK8 — ^Waiver* in  Partnership  Note. — A  waiver  of 
exemption  and  homestead  rights  in  &  note  signed  by  a  partner  in 
the  firm  name  is  effectual  as  against  his  individual  property,  (p. 
233.) 

G.  Y.  Harrell,  for  the  plaintiff  in  error. 

Slade  &  Swift  and  T.  T.  James,  for  the  defendant  in  error 

^^  BECK,  J.  Turner  &  Perry,  a  partnership,  being  in- 
debted to  the  Britt-Carson  Shoe  Company  for  merchandise 
in  the  sum  of  $500,  made  and  executed  to  that  company  two 
promissory  notes  for  $250  each,  containing  waivers  of  their 
rights  to  homestead  and  exemption  under  the  constitution 
and  laws  of  Georgia  and  of  the  United  States.  These  noted 
were  signed  by  Perry,  one  of  the  partners,  in  the  name  of 
the  partnership,  Turner  &  Perry,  Subsequently  Turner  & 
Perry  were,  upon  the  application  of  certain  creditors,  ad- 
judicated bankrupt  by  the  proper  court  of  bankruptcy.  It 
appears  from  the  agreed  statement  of  facts  that  the  indebt- 
edness of  said  firm  was  $5,200,  and  its  assets  amounted  to 
$2,298.  It  was  also  agreed  that  said  $2,298  was  all  the 
assets  of  Turner  and  Perry,  as  a  firm  or  as  individuals,  ex- 
cept the  amounts  which  were  set  apart  as  an  exemption  to 
said  parties  out  of  their  individual  property.  Certain  prop- 
erty of  the  value  of  $1,400,  consisting  of  an  undivided  one- 
half  interest  in  three  hundred  and  forty-four  acres  of  land^ 
belonging  to  Perry  individually,  was  set  apart  to  him  as  an 
exemption  by  the  court  of  bankruptcy.  The  property  set 
apart  to  Turner  as  an  exemption  consisted  ^^  in  household 
and  kitchen  furniture  and  a  buggy,  of  the  total  value  of 
$250.  The  Britt-Carson  Shoe  Company  did  not  prove  ita 
claim  in  bankruptcy,  but,  after  the  exemption  to  Perry  had 
been  set  apart,  filed  in  the  superior  court  an  equitable  peti- 
tion against  Perry,  in  which  it  alleged  the  facts  stated 
above,  and  prayed  a  judgment  in  rem  against  the  property 
set  apart  to  Perry  as  an  exemption,  and  also  prayed  that 
Perry  be  enjoined  from  selling,  encumbering,  or  otherwise 
disposing  of  said  property,  until  a  judgment  for  the  amount 
of  the  indebtedness  on  said  notes  could  be  obtained.  To 
this  petition  the  defendant  demurred  on  the  grounds  that 
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there  is  no  cause  of  action  set  forth  in  the  petition;  that 
the  plaintiff  does  not  show  by  the  petition  that  Perry  has 
ever  waived  the  right  to  claim  homestead  or  exemption  out 
of  his  individual  property;  and  that  the  plaintiff  has  no 
right  to  proceed  against  the  individual  property  of  this  de- 
fendant until  they  have  first  exhausted  their  rights  and 
remedies  against  the  assets  of  the  partnership.  The  court 
granted  the  injunction  restraining  Perry  from  selling,  en- 
cumbering or  otherwise  disposing  of  the  undivided  one-half 
interest  in  the  three  hundred  and  forty-four  acres  of  land, 
which  had  been  set  apart  to  him  as  an  exemption,  until  the 
further  order  of  the  court.    Perry  excepted. 

The  notes  held  by  the  plaintiff  were  signed  by  one  of  the 
partners,  Perry,  in  the  name  of  the  partnership,  Turner  & 
Perry.  And  it  is  contended  by  counsel  for  plaintiff  in  error 
that  the  waiver  contained  in  the  notes  .will  not  prevent  the 
members  of  the  firm  from  claiming  an  exemption  out  of  their 
individual  property.  As  applied  to  Turner,  this  contention 
seems  to  be  well  taken.  ''One  partner  cannot  waive  the 
other's  right  to  take  a  homestead  out  of  the  individual  prop- 
erty of  the  latter":  Giles  v.  Vandiver,  91  Ga.  192,  17  S.  B. 
115.  But  as  to  Perry^  who  signed  the  notes  in  the  firm 
name,  another  rule  prevails.  A  case  involving  this  same 
point  was  adjudicated  by  the  supreme  court  of  Alabama, 
where  it  was  held  that  ''The  note  containing  such  waiver 
being  signed  by  one  partner  in  the  partnership  name,  with- 
out authority  of  his  copartner,  the  waiver  was  effectual 
against  him  and  his  individual  property,  though  it  does  not 
bind  his  copartner":  See,  also,  in  this  connection,  Lippman 
V.  Anniston  «^  National  Bank,  12Q  Ala.  123,  74  Am.  St. 
Rep.  28,  24  South.  581 ;  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
153;  18  Cyc.  1452. 

The  plaintiff  did  not  prove  its  claim  in  the  court  of  bank- 
ruptcy, and  it  is  admitted  in  the  agreed  statement  of  facts 
that  the  indebtedness  of  the  firm  of  Turner  &  Perry  greatly 
exceeds  its  assets,  which  are  being  administered  by  the  court 
of  bankruptcy.  There  is  no  partnership  property,  there- 
fore, against  which  the  plaintiff  can  proceed  either  in  law 
or  in  equity.  This,  then,  gives  the  plaintiff  a  right  to  rely 
upon  the  separate  property  of  the  partners  for  the  payment 
of  their  notes :  Civ.  Code,  sec.  2627.  The  defendant  Perry, 
one  of  the  partners,  has  $1,400  worth  of  property  set  apart 
to  him,  as  an  exemption,  out  of  his  separate  property.    And, 


234  American  Statb  Bepobts,  Vol.  121.       [Georgia, 

as  we  have  seen  above,  he  has  waived  that  exemption  as 
against  the  payment  of  these  notes.  This  being  established, 
the  rulings  in  Bell  v.  Dawson  Grocery  Co.,  120  Ga.  628,  48 
S.  E.  150,  are  controlling  in  the  present  case ;  and  therefore 
we  hold  that  the  court  committed  no  error  in  granting  the 
injunction  as  prayed. 
Judgment  affirmed. 

All  the  justices  concur,  except  Holden,  J.,  who  did  not 
preside. 


"For  AuXhoriiin  in  rapport  of  the  principal  ease,  see  Lippmui  t. 
Kat  Bank,  120  Ala.  123,  74  Am.  St  Bep.  28,  and  eaaea  therein  cited. 


CROSBY  V.  PITTMAN. 

[129  Ga.  578,  69  8.  E.  279.] 

BE8  JTJDIOATA — ^Estoppel  1»7  Verdict. — ^The  rule  that  a  Ter- 
diet  not  followed  by  jadgment  is  not  an  estoppel  does  not  apply 
where  the  parties  agree  or  acquieeee  in  a  Terdict  without  the  entry 
of  a  jadgment.    (p.  286.) 

T.  H.  Parker  and  W.  0.  McCall,  for  the  plaintiff. 

Edwin  L.  Bryan,  for  the  defendant. 

■^  BECK,  J.  This  was  an  equitable  petition  filed  by  the 
plaintiff  Crosby  to  enjoin  the  defendant  Pittman  from 
trespassing  or  otherwise  interfering  with  a  certain  tract  of 
land  alleged  to  beloD(|g  to  the  plaintiff.  The  defendant 
claimed  the  land  in  dispute,  which  consisted  of  about  thirty- 
five  acres.  The  plaintiff  and  defendant  were  coterminus 
land  owners,  and  the  main  question  in  the  case  was  in  re- 
gard to  the  location  of  the  boundary  line  between  their  re- 
spective lots.  The  defendant  alleged  in  his  answer  that  in 
the  year  1900  this  same  thirty-five  acres  had  been  the  sub- 
ject matter  of  another  suit  between  this  same  plaintiff  and 
one  Isam,  defendant's  grantor,  and  that  ''a  verdict  was  re- 
turned into  court  against  the  said  Crosby  and  in  favor  of 
the  said  Isam,  and  a  few  days  afterward  the  said  Crosby 
paid  to  the  said  Isam  the  sum  of  fifty-two  dollars  and  fifty 
cents,  being  the  amount  that  had  been  found  by  the  jury 


Nov.  1907.]  Crosby  v.  Pittman.  235 

against  her  for  rent  on  said  thirty-five  acres,  •  •  •  .  and  no 
motion  for  a  new  trial  was  ever  made  by  the  said  Crosby, 
and,  on  the  contrary,  she  fully  acquiesced  in  the  finding  of 
the  jury,  and  from  that  time  until  December,  1904,  no  claim 
has  ever  been  made  by  her  to  said  ^'^'^  thirty-five  acres." 
It  is  conceded  that  no  judgment  was  ever  entered  upon  said 
verdict ;  but  the  defendant  sets  up  said  verdict  as  a  plea  in 
bar  to  the  plaintiff's  present  action.  This  was  the  only 
issue  submitted  to  the  jury,  and  the  jury  returned  a  verdict 
^*in  favor  of  the  plea  in  bar."  The  plaintiff  moved  for  a 
new  trial  upon  various  grounds.  The  motion  was  overruled, 
4ind  the  plaintiff  excepted. 

1.  The  general  rule  in  regard  to  estoppel  by  res  judicata 
is  thus  stated  in  the  case  of  Walden  v.  Walden,  124  Ga.  145, 
52  S.  E.  323.  ''It  has  been  ruled  by  this  court  as  settled 
law  that  a  verdict  not  followed  by  a  judgment  will  not  serve 
SB  such  an  estoppel,  and  that  it  is  essential  that  a  judgment 
be  entered  on  the  verdict  before  the  parties  will  be  con- 
eluded  as  to  the  matters  in  controversy:  Carstarphen  v. 
Holt,  96  Ga.  703,  23  S.  E.  904;  MitcheU  v.  Mitchell,  97  Ga. 
795,  25  S.  E.  385 ;  Webster  v.  Dundee  Mortgage  etc.  Co.,  93 
Ga.  278,  20  S.  E.  310;  Harris  v.  Gano,  117  Ga.  934,  44  S.  E. 
11."  But  that  this  rule  is  not  without  some  slight  limitation 
is  shown  by  the  case  of  Webster  v.  Dundee  Mortgage  Co., 
93  Ga.  278,  20  S.  E.  310,  in  which  it  was  held  that  ''Where, 
in  the  court  below,  and  in  this  court,  counsel  on  both  sides 
have  treated  the  verdict  as  serving  the  ofiOice  of  judgment  as 
well  as  of  verdict,  any  objection  on  account  of  the  failure 
to  enter  up  judgment  may  be  considered  as  waived." 

A  case  involving  the  same  question  now  under  considera* 
tion  was  decided  by  the  supreme  court  of  Pennsylvania  in 
Shaeffer  v.  Ereitzer,  6  Binn.  430,  where  it  was  said:  "No 
judgment  has  been  entered,  but  the  defendant  showed  his 
acquiescence  in  the  verdict  by  the  payment  of  costs  and  de- 
livery of  possession.  No  other  case  exactly  like  this  has  oc- 
curred, but  it  falls  within  the  principle  of  a  verdict  and 
judgment.  It  appears  by  the  acts  of  the  defendant  that  no 
objection  was  made  to  the  verdict.  There  was  no  occasion 
to  enter  judgment,  because  the  fruits  of  a  judgment  (the 
-costs  of  suit  and  possession  of  the  land)  were  yielded  by 
the  defendant  and  enjoyed  by  the  plaintiff.  I  am,  there- 
fore, of  opinion  that  the  former  verdict  was  properly  ad- 
mitted in  evidence."    This  case  is  cited  in  1  Herman  on 
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Estoppel,  section  469,  page  566,  where  the  rule  is  stated 
thus:  "When  the  parties  agree,  either  expressly  or  by  im- 
plication, that  a  verdict  shall  be  final  and  conclusive  as  be- 
tween ■''*  *them,  without  the  entry  of  a  judgment,  it  will 
operate  as  an  estoppel,  on  proof  of  the  understanding  or 
agreement." 

The  facts  presented  by  the  record  before  us  fall  clearly 
within  the  rule  last  announced.  It  was  proved  by  witnessea 
in  behalf  of  Pittman  that  Crosby  paid  the  amount  of  rent 
found  by  the  jury  to  be  due  by  her  to  Isam,  the  defendant 
in  the  former  suit ;  that  immediately  after  the  trial  she  sur- 
rendered possession  of  the  land  to  Isam,  and  that  Pittman, 
who  purchased  the  land  from  Isam,  is  now  in  possession  of 
the  same.  And  these  facts  are  nowhere  denied  by  the  plain^ 
tiff.  Upon  this  issue  the  husband  of  the  plaintiff  testified  aa 
follows:  '*I  represented  her  [plaintiff]  in  the  litigation 
which  had  been  conducted  heretofore.  She  was  with  me 
when  I  paid  some  money.  Our  attorney  told  us  it  went 
against  us,  and  we  had  better  pay  the  cost  and  what  they 

claimed  for  rent After  the  trial  I  paid  some  money  to- 

[P.].  He  was  representing  Isam  at  that  time.  They  told 
us  we  had  better  pay  up.  Said  the  case  had  gone  against  us. 
That  was  our  lawyer's  advice,  and  we  went  ahead  and 

settled After  the  trial  Isam  took  possession  of  that 

land.  It  was  two  years  before  I  undertook  to  go  back  on 
that  land."  In  addition  to  the  facts  already  stated,  it  ap^ 
pears  that  the  agreement  to  settle  the  dispute,  upon  the 
finding  of  the  jury,  without  the  entry  of  a  judgment,  was 
based  upon  an  additional  consideration  moving  from  Isam 
to  Crosby.  The  evidence  upon  this  point  is  not  altogether 
clear,  the  testimony  having  been  very  poorly  transcribed, 
and  being  in  part  unintelligible.  The  attorney  who  repre- 
sented Crosby  in  the  former  suit  testified  that  a  part  of  the- 
land  in  dispute  was  under  fence,  and  a  part  was  not.  "The 
part  under  fence  [presumably  the  thirty-five  acres  involved 
in  the  present  case]  had  been  held  by  Mrs.  Crosby  pending 
the  litigation.  We  agreed  that  she  could  pay  rent  on  the 
land  that  she  held  at  the  rate  of  one  dollar  and  fifty  cents  an 

acre  [this  being  the  rate  fixed  by  the  jury] And  we 

who  lost  the  suit  should  have  the  land  that  was  not  under 
fence.  I  told  P.  [the  attorney  for  Isam]  that  I  would  ad- 
vise my  client  to  pay  him  that  rent.  I  saw  the  husband  of 
my  client,  who  was  the  person  with  whom  I  talked  most». 
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advised  him  to  do  it.    We  agreed  for  the  decree  to  be  drawn 

that  way I  would  not  like  to  say  that  the  agreement 

that  my  client  was  to  have  the  land  outside  of  the  fence  was 
the  only  reason  that  kept  me  from  filing  a  ^"^^  motion  for 
new  trial  in  the  case.  I  knew  that  the  court  had  adjourned 
and  the  jury  had  gone.  I  recognized  that  I  could  drive 
home  a  little  contract  to  my  advantage,  and  did  it." 

Under   the   law  as  we  have  stated  it  above,  the  verdict 
was  demanded  by  the  evidence  in  the  case,  and  the  other 
matters  complained  of,  if  errors,  were  harmless. 
Judgment  afiSrmed. 

All  the  justices  concur,  except  Holden,  J.,  who  did  not 
preside. 


The  Verdict  of  a  Jury  is  ordinarily  not  admiasible  m  evideneo  to 
create  an  estoppel  before  it  has  received  the  sanction  of  the  court 
by  passing  into  judgment:  Dougherty  ▼•  Lehigh  Coal  etc.  Co.,  202  Pa. 
635,  90  Am.  St.  Bep.  660;  McBeady  T.  Sogers^  1  Neb.  124^  93  Am. 
Dee.  333. 


NBAL  V.  BOYKIN. 

[129  Ga.  676,  59  8.  E.  912.] 

ABMINI8TBATIOK— Belief  in  Equity  for  Fjraud. — ^A  eourt 
«f  equity  has  power  to  set  aside  the  judgment  of  a  court  of  ordi- 
nary granting  letters  of  administration,  on  the  ground  that  it  was 
procured  by  a  fraudulent  representation  of  jurisdictional  facts,  (p. 
239.) 

ADMINISTBATION— Jurisdiction  to  Grant  Letters.— The  ex- 
istence of  a  promissory  note  in  one  county,  when  the  maker  resides 
in  another  county,  does  not  confer  jurisdiction  on  the  probate  court 
in  the  former  county  to  grant  letters  of  administration  on  the  es- 
tate of  the  deceased  nonresident  payee,     (p.  241.) 

ADMINISTRATION — Jurisdiction  to  Grant  Letters. — ^For  the 
purpose  of  founding  administration,  all  simple  contract  debts  are  as- 
sets at  the  domicile  of  the  debtor,  and  the  locality  of  the  debt  for 
this  purpose  is  not  affected  by  a  promissory  note  or  bill  of  exchange 
having  been  given  for  it.     (p.  242.) 

ADMINISTBATION.— A  Temporary  Administrator  has  no  au- 
thority to  maintain  a  suit  in  equity  to  set  aside  the  appointment  of 
a  permanent  administrator.  The  heirs  and  creditors  are  the  proper 
parties  plaintiff,    (p.  243.) 
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J.  D.  Elpatrick,  J.  W.  Moore,  J.  J.  Bull  and  W.  T,  Let- 
ford,  for  the  plaintiffs. 

Green,  Tilson  &  McEinney,  for  the  defendant. 

«"'  BECK,  J..  John  Neal,  Hiram  Neal,  Welbom  Neal 
and  W.  W.  Beall,  as  heirs  at  law  of  McCormick  Neal,  de- 
ceased, and  Bull  and  Alexander,  as  creditors  of  the  decedent* 
filed  an  equitable  petition  to  the  superior  court  of  DeEalb 
county,  against  Boykin,  seeking  to  set  aside  or  vacate  a 
judgment  of  the  court  of  ordinary  of  DeEalb  county,  ap- 
pointing defendant  administrator  on  the  estate  of  McCor- 
mick Neal.  The  petitioners  allege  that  the  defendant 
falsely  represented  to  the  court  that  McCormick  Neal,  a 
nonresident  of  this  state,  had  assets  in  DeEalb  county;  that 
the  decedent  had  no  property  of  any  kind  in  DeEalb  county^ 
and  the  court  of  ordinary  of  said  county  was  without  juris- 
diction to  appoint  an  administrator  on  the  estate  of  said 
Neal;  that  the  appointment  of  the  defendant  was  obtained 
by  fraud,  and  petitioners  had  no  knowledge  that  proceed- 
ings were  pending  before  the  court  of  ordinary  of  DeEalb 
county;  that  the  deceased  left  certain  property  in  Talbot 
county,  Georgia,  and  Stephen  Neal  has  been  legally  ap- 
pointed temporary  administrator  upon  said  estate  in  Talbot 
county.  The  defendant  demurred  as  follows:  "Because 
plaintiff's  petition  shows  that  if  any  cause  of  action  exista 
against  the  defendant  by  reason  of  the  facts  alleged  in  said 
petition,  •''®  which  is  denied  by  defendant,  the  cause  of 
action  does  not  lie  in  favor  of  plaintiffs,  but  in  favor  of 
Stephen  Neal,  whom  they  allege  has  been  appointed  [tem- 
porary] administrator  of  said  McCormick  Neal's  estate. 
Because  plaintiff's  petition  and  the  exhibits  thereto  attached 
show  that  defendant  was  regularly  appointed  administrator 
of  the  estate  of  McCormick  Neal,  deceased,  and  any  objec- 
tion that  plaintiffs  wished  to  make  to  said  appointment 
should  have  been  made  in  response  to  the  published  cita- 
tion upon  the  application  of  defendant  to  be  appointed  ad- 
ministrator of  said  estate;  that  the  order  appointing  de- 
fendant administrator  of  said  estate  cannot  be  thus  collater- 
ally attacked;  that  the  issues  now  raised  were  adjudicated 
by  said  order  appointing  defendant  administrator  of  said 
estate;  that  plaintiffs  have  had  their  day  in  court  and  can- 
not now  be  heard  upon  the  issues  raised.  Because  the  al- 
legations of  said  petition  are  not  such  as  to  show  that  the 
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defendant  has  been  ^Ity  of  any  fraud  whatever.  Because 
plaintiff's  petition,  with  the  exhibits  thereto  attached,  show 
that  the  court  of  ordinary  of  DeEalb  county  had  jurisdic* 
tion  of  the  estate  in  question,  and  that  the  appointment  of 
defendant  was  regular.  Because  the  allegations  contained 
in  plaintiff's  petition  show  that  there  is  no  equity  in  said 
petition,  and  set  forth  no  cause  of  action  against  this  de- 
fendant." The  court  sustained  the  demurrer  and  dismissed 
the  petition;  and  the  plaintiffs  excepted. 

1.  Courts  of  ordinary  in  Georgia  have  genera]  and  ex- 
clusive jurisdiction  of  ''the  granting  of  letters  testamentary, 
of  administration,  and  the  repeal  or  revocation  of  the 
same":  Civ.  Code,  sec.  4232.  And  the  judgment  of  a  court 
of  ordinary  granting  letters  of  administration  is  entitled  to 
that  conclusiveness  which  attaches  to  the  judgments  of  other 
courts  of  general  jurisdiction:  May  bin  v.  Knighton,  67  Ga. 
103.  The  question  here  presented  is  whether  such  a  judg- 
ment can  be  attacked  directly,  in  a  proceeding  instituted 
for  that  purpose,  in  a  court  of  equity  on  a  proper  case  made. 
This  question  has  been  adjudicated  in  a  number  of  cases 
decided  by  this  court.  ''The  judgment  of  a  court  of  com- 
petent jurisdiction  may  be  set  aside  for  fraud,  accident,  or 
mistake,  unmixed  with  the  negligence  or  fault  of  the  com- 
plaining  party,  by  a  decree  in  chancery,  ®^®  or  in  a  court 
of  law  under  our  practice,  by  appropriate  pleadings,  and 
by  making  the  necessary  parties  to  the  proceeding  for  that 
purpose":  Dugan  v.  McGlann,  60  Ga.  353.  In  the  case  of 
Jones  V.  Smith,  120  Ga.  642,  48  S.  £.  134,  Mr.  Justice  Cobb 
said:  ''If  it  could  be  made  to  appear  that  the  judgment  of 
the  court  of  ordinary  appointing  the  Joneses  administrators 
was  the  result  of  a  fraud  perpetrated  upon  that  court  by  a 
false  representation  that  Lamar  was  a  resident  of  the  state 
at  the  time  of  his  death,  it  may  be  that  the  defendants  would 
have  a  remedy  by  a  direct  proceeding  in  equity  to  Set  aside 
this  judgment  on  the  ground  of  fraud :  See,  in  this  connec- 
tion, Collier  v.  Simpson,  74  Ga.  697 ;  Langmade  v.  Hamilton, 
89  Ga.  441,  15  S.  E.  535 ;  Phillips  v.  James,  115  Ga.  425,  41 
S.  E.  663."  In  the  case  of  Wallace  v.  Walker,  37  Ga.  265, 
92  Am.  Dec.  70,  the  court  said:  "Wallace  died  in  the  state 
of  Tennessee,  the  place  of  his  domicile,  leaving  a  will  ap- 
pointing an  executor,  who  was  duly  qualified  as  such  in  the 
probate  court  of  that  state,  and  such  executor  filed  an  ex- 
emplified copy  of  his  appointment  in  court,  as  required  by 
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the  code,  exhibited  his  bill  against  the  defendant,  who  had 
been  appointed  administrator  on  the  estate  of  the  deceased 
by  the  court  of  ordinary  of  this  state,  and,  as  such,  had 
collected  and  received  a  portion  of  the  personal  estate  of 
the  deceased,  alleging  that  said  defendant  represented  to 
the  court  of  ordinary,  at  the  time  of  his  appointment,  that 
the  deceased  had  died  intestate,  when  he  knew  that  he  died 
leaving  a  will.  Held,  that  a  court  of  chancery  in  this  state 
has  jurisdiction  to  maintain  a  suit,  in  behalf  of  such  foreign 
executor,  to  set  aside  the  letters  of  administration  so 
granted,  upon  the  ground  of  fraud  in  obtaining  the  same.'' 
And  in  the  case  of  Mc Arthur  y.  Matthewson,  67  Ga.  134, 
it  was  held  that  ''Equity  has  jurisdiction  to  set  aside  a  judg- 
ment granting  letters  of  administration,  where  such  judg- 
ment was  obtained  by  fraud."  And  in  the  case  of  Davis  v. 
Albritton,  127  Ga.  517,  119  Am.  St.  Rep.  352,  56  S.  E.  514, 
8  L.  R.  A.,  N.  S.,  820,  it  was  held  that  the  heirs  of  the  de- 
cedent could  maintain  a  direct  proceeding  to  have  a  judg- 
ment, admitting  to  probate  the  copy  of  a  lost  will,  set  aside 
on  the  ground  that  the  party  obtaining  the  judgment  had 
fraudulently  misrepresented  to  the  court  the  facts  necessary 
to  give  the  court  jurisdiction,  when  such  jurisdictional  facts 
did  not  exist:  See,  also,  Tant  v.  Wigfall,  65  Ga.  412;  Civ. 
Code,  sec.  5370.  It  follows  from  the  authorities  cited  above 
that  if  the  court  of  ordinary  of  DeKalb  county  had  no 
jurisdiction  to  grant  letters  of  administration  on  the  estate 
of  McCormick  ®®^  Neal,  and  the  granting  of  the  same  was 
the  result  of  a  fraud  perpetrated  upon  the  court  by  a  false 
representation  that  the  necessary  jurisdictional  facts  did 
exist,  a  court  of  equity  would  have  power  to  set  aside  the 
judgment  granting  said  letters  of  administration,  on  the 
ground  of  fraud  in  its  procurement. 

2.  Did  the  facts  alleged  in  the  plaintiff's  petition  bring 
this  case  within  the  rule  just  announced  T  The  Civil  Code, 
section  4234,  provides  that:  **The  ordinary  can  grant  ad- 
ministration upon  no  person's  estate  who  was  not  a  resident 
of  the  county  where  the  application  was  made  at  the  time 
of  his  death,  or,  being  a  nonresident  of  the  state,  has  prop- 
erty in  said  county,  or  a  bona  fide  cause  of  action  against 
some  person  therein."  The  decedent,  McCormick  Neal,  a 
nonresident  of  this  state,  having  died  in  the  state  of  Florida, 
the  existence  of  bona  notabilia  in  DeKalb  county  was  a 
necessary  jurisdictional  fact  upon  which  to  grant  letters  of 
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administration  in  that  county.  The  petition  alleges  that  at 
the  time  of  the  death  of  McGormick  Neal,  said  decedent  left 
no  property  of  any  kind  or  character  in  DeKalb  county, 
Georgia,  and,  at  the  time  said  defendant  applied  for  letters 
of  administration  on  the  estate  of  said  Neal,  there  was  sit- 
uated and  located  in  DeEalb  county  no  property  of  any 
kind  belonging  to  the  estate  of  said  decedent,  except  a  cer- 
tain promissory  note  executed  in  1887  by  one  Culpepper; 
that  said  Culpepper  is  a  resident  of  Talbot  county,  Georgia, 
and  is  wholly  insolvent.  Petitioners  allege  that  the  carry- 
ing to  DeEalb  county  of  the  said  promissory  note  was  for 
the  fraudulent  purpose  of  giving  to  the  court  of  ordinary 
of  DeEalb  county  jurisdiction  to  appoint  the  defendant  ad- 
ministrator on  said  estate,  and  that  said  defendant  was 
guilty  of  fraud  when  he  alleged  in  his  application  to  the 
«ourt  of  ordinary  of  DeEalb  county  that  some  portion  of 
the  estate  of  McCormick  Neal  was  located  in  DeEalb 
4:ounty;  that  this  allegation  was  not  true,  and  that  defend- 
ant knew  it  was  not  true. 

Mr.  Schouler,  in  his  work  on  Executors  and  Administrators 
{third  edition),  section  25,  says:  ''Local  jurisdiction  [to  ap- 
point an  administrator  on  the  estate  of  a  nonresident  de- 
cedent] is  upheld  on  the  ground  that  bona  notabilia  exist 
when  letters  are  applied  for,  notwithstanding  the  goods 
were  brought  into  the  country,  or  the  debtor  removed 
thither  subsequently  to  the  death  of  the  owner  or  creditor ; 
and  this  seems  the  better  opinion,  unless  such  bringing  in 
or  removal  was  in  bad  faith,  and  with  the  intention  of  con- 
ferring improperly  •**  a  colorable  probate  jurisdiction." 
And  so  we  hold,  in  the  present  case,  that  if  the  note  was 
brought  into  DeEalb  county,  as  alleged  in  the  petition,  as 
a  part  of  a  fraudulent  scheme  for  the  purpose  of  giving 
falsely  a  colorable  and  pretended  jurisdiction  to  the  court 
of  ordinary  of  that  county,  it  would  not  be  bona  notabilia 
within  the  county  of  DeEalb  for  the  purpose  of  founding 
administration.  But  irrespective  of  the  question  of  bad 
faith  in  bringing  the  note  into  DeEalb  county,  the  mere 
existence  of  such  promissory  note  in  that  county  payable 
to  the  decedent,  when  the  maker  of  the  note  resides  in  Tal- 
bot eounty,  would  not  confer  jurisdiction  on  the  probate 
court  of  DeEalb  county  to  grant  letters  of  administration 
on  the  estate  of  the  deceased  nonresident  payee.  In  the  case 
of  Am<Ad  V.  Arnold,  62  Ga.  627,  it  was  held  that»  for  the 
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purpose  of  granting  letters  of  administration  on  the  estate 
of  a  nonresident  decedent,  ''debts  by  simple  contract  are 
bona  notabilia  in  the  county  where  the  debtor  resides." 
And  in  the  case  of  Wyman  v.  Halstead,  109  U.  S.  654,  3  Sap. 
Ct.  Rep.  417,  27  L.  ed.  1068,  Mr.  Justice  Gray  said:  *'The 
general  rule  of  law  is  well  settled  that,  for  the  purpose  of 
founding  administration,  all  simple  contract  debts  are  assets 
at  the  domicile  of  the  debtor;  and  that  the  locality  of  such 
a  debt  for  this  purpose  is  not  affected  by  a  bill  of  exchange 
or  promissory  note  having  been  given  for  it,  because  the 
biU  or  note  does  not  alter  the  nature  of  the  debt,  but  is 
merely  evidence  of  it,  and  therefore  the  debt  is  assets  where 
the  debtor  lives,  without  regard  to  the  place  where  the  in- 
strument is  found  or  payable."  The  doctrine  here  stated 
is  an  enunciation  of  the  common  law  upon  the  subject  dealt 
with,  and  is  in  harmony  with  the  rule  deducible  from  our 
Civil  Code,  sections  3393,  4234,  which  are  an  adoption  and 
codification  of  the  common  law  upon  the  subject  of  the 
grant  of  administration  on  the  estate  of  a  nonresident :  See, 
also,  11  Am.  &  Bug.  Ency.  of  Law,  2d  ed.,  764;  18  Cyc.  73. 
If,  therefore,  the  allegations  of  the  petition  are  true  (and 
they  must  be  so  considered  in  passing  upon  the  general  de- 
murrer), the  court  of  ordinary  of  DeEalb  county  had  no 
jurisdiction  to  grant  letters  of  administration  upon  the 
estate  of  McCormick  Neal,  deceased,  and  the  rendition  of 
the  judgment  appointing  such  administrator  was  procured 
by  fraudulent  representations,  upon  the  part  of  the  defend- 
ant in  this  case,  as  to  the  facts  necessary  to  give  the  court 
jurisdiction. 

3.  It  is  alleged  in  the  petition  that  one  Stephen  Neal,  of 
Talbot  county,  has  been  legally  appointed  temporary  ad- 
ministrator on  ^^  the  estate  of  McCormick  Neal,  deceased, 
in  Georgia;  and  defendant  contends  that  the  temporary  ad- 
ministrator was  the  proper  party  to  institute  and  maintain 
the  present  proceedings  to  set  aside  the  judgment  appoint- 
ing defendant  permanent  administrator.  The  Civil  Code^ 
section  3359,  gives  the  ordinary  power  to  appoint  a  tem- 
porary administrator  ''upon  any  unrepresented  estate,  for 
the  purpose  of  collecting  and  taking  care  of  the  effects  of 
the  deceased,"  to  continue  until  permanent  letters  are 
granted.  Section  3361  declares  that  ''a  temporary  admin- 
istrator may  sue  for  the  collection  of  debts  or  personal 
property  of  the  intestate."    Aa  was  said  by  Chief  Jostiee 
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Simmons,  in  the  case  of  Banks  y.  Walker,  112  6a.  542,  37 
S.  E.  866:  ''There  is  no  other  section  of  the  code  which  can 
be  construed  as  giving  to  the  temporary  administrator  any 
larger  powers  than  these Under  our  code  a  tem- 
porary administrator  is  appointed  to  collect  the  personal 
property  and  to  protect  it  from  waste  and  deterioration, 

and  preserve  it  until  permanent  letters  are  granted 

If  the  legislature  had  intended  to  confer  upon  a  temporary 
administrator  the  same  powers  which  are  vested  in  a  per- 
manent administrator,  it  would  certainly  not  have  used  lan- 
guage apparently  restricting  his  power,  as  in  the  code.  It 
is  quite  clear,  from  the  language  of  the  sections  mentioned 
above,  that  the  intention  was  merely  to  have  some  one  ap- 
pointed to  look  after  the  personal  property  of  the  estate 
during  the  interval  which  has  to  elapse  before  a  permanent 
administrator  can  be  appointed."  Accordingly,  it  was  held 
in  the  Banks  case  (112  Oa.  542,  37  S.  E.  866)  that  a  tem- 
porary administrator  could  not  maintain  an  action  to  re- 
cover land  alleged  to  belong  to  the  estate  which  he  repre« 
sents. 

An  action  to  set  aside  or  vacate  the  judgment  of  the  court 
of  ordinary,  appointing  a  permanent  administrator,  is  not 
a  suit  concerning  personal  property,  nor  was  it  instituted 
''for  the  purpose  of  collecting  and  taking  care  of  the  effects 
of  the  deceased.''  And  we  do  not  think  that  the  temporary 
administrator  has  any  power  or  authority  to  institute  and 
maintain  a  suit  for  the  purpose  of  setting  aside  or  vacating 
such  judgment. 

The  petitioners  in  the  present  case  were  heirs  and  cred- 
itors of  the  decedent.  They  were  interested  in  the  assets  of 
the  estate,  and  their  distribution.  They  would,  therefore, 
have  been  heard  as  caveators  when  the  application  for  let- 
ters of  administration  was  pending:  Towner  v.  Griffin,  115 
Ga.  965,  42  S.  E.  262.  And  it  is  quite  clear  «»»  that  they 
are  the  proper  parties  plaintiff  to  the  proceeding  to  vacate 
or  set  aside  the  judgment  appointing  the  administrator: 
See  Jones  v.  Smith,  120  Ga.  642,  48  S.  E.  134.  The  fact  that 
citation  was  published  would  not  prevent  the  plaintiffs,  who 
had  no  knowledge  of  the  application  for  letters  of  admin- 
istration, from  moving  in  due  time  to  have  the  judgment, 
appointing  the  administrator,  set  aside :  Davis  v.  Albritton, 
127  Ga.  517, 119  Am.  St.  Bep.  352,  56  &  E.  514,  8  L.  B.  A., 
N.  S.,  820. 


244  American  State  Ebpobts,  Vol,  121.       [Georgia, 

4.  The  plaintiff's  petition  set  forth  a  good  cause  of  action, 
and  it  was  error  for  the  court  to  sustain  a  general  demurrer 
thereto. 

Judgment  reversed. 

All  the  justices  concur,  except  Holden,  J.,  who  did  not 
preside. 


Courts  of  Equity  are  generaUy  regarded  as  having  jurisdictioii  to  set 
aside  the  orders  and  decrees  of  probate  courts,  on  the  groand  of 
fraud,  mistake  and  the  like:  Ewing  v.  Lamphere,  147  Mich.  659,  118 
Am.  St.  Rep.  563;  Nelson  v.  Cowling,  77  Ark.  351,  113  Am.  St.  Rep. 
155;  Wallace  v.  Swepston,  74  Ark.  520,  109  Am.  St.  Rep.  94;  Willis 
V.  Rice,  141  Ala.  168,  109  Am.  St.  Bep.  26;  Froebrich  ▼•  Lane,  106 
Am.  St.  Rep.  639. 


BUTTS  COUNTY  v.  JACKSON  BANKING  COMPANY. 

[129  Ga.  801,  60  S.  K  149.] 

COUNTIES. — ^The  Fiscal  Policy  of  OonntleB  prescribed  and  en- 
joined by  the  constitution  of  Georgia  is,  that  all  lawful  liabilities 
must  be  paid  out  of  the  revenues  raised  for  the  year  in  which  the 
liabilities  are  incurred.  No  departure  from  this  course  is  allowable 
except  in  case  of  loans  to  supply  a  casual  deficiency  of  reyenue,  and 
in  case  of  debts  created  by  authority  of  a  previous  plebiscite  note, 
(pp.  247,  248.) 

CONSTIT  U  TIONS. — Ono  of  the  Aids  in  Constltatlonal  Con- 

straction  is  an  examination  of  the  proceedings  of  the  constitutional 
convention,    (p.  248.) 

COUNTIES — ^Powor  to  Borrow  M<mey. — While  it  is  permissible 
for  a  county  with  an  empty  treasury  to  incur  a  liability  for  a  cur- 
rent expense,  to  be  discharged  from  the  funds  raised  by  taxation 
during  the  current  year,  and  ^et  not  create  a  debt  within  the  mean- 
ing of  the  constitutional  inhibition,  it  does  not  follow  that  a  con- 
tract for  the  loan  of  money  to  pay  such  liability  is  not  such  a  debt. 
There  is  a  fundamental  difference  between  incurring  a  liability  to 
one  person  and  borrowing  money  from  another  to  pay  it.    (p.  249.) 

COUNTIES— Borrowing  Money  for  Ourent  Bzpensafl. — County 
officials  have  no  authority  to  eontract  for  a  loan  to  defray  current 
expenses  of  the  county,  although  the  loan  is  contracted  to  be  paid 
in  the  current  year,  and  is  made  with  the  understanding  that  it  shall 
be  paid  from  the  anticipated  revenues  of  that  year.     (p.  250.) 

COUNTIES — ^Liability  for  Unantborixed  Debts^ — ^Where  county 
officials  borrow  money  in  the  face  of  a  constitutional  inhibition,  but 
apply  it  beneficially  to  authorized  municipal  purposes,  the  county 
is  liable  to  the  lender  as  for  money  had  and  received,     (p.  250.) 

COUNTIE8 — Iilability  for  Unaatlioriied  Debts. — ^Where  the 
constitution  of  a  state  forbids  not  only  the  borrowing  of  money  by 
a  county  but  also  the  incurring  of  the  liability  which  is  discharged 
by  the  money  borrowed,  the  lender  is  without  remedy  against  the 
county  to  recover  his  money  in  any  form  of  action,     (p.  264.) 
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COUNTIES  —  Unantborlsed  Loan  —  Sabrogation. — ^Where  a 
eonnty  issues  a  warrant  to  pay  a  lawful  liability  incurred  for  cur- 
rent expenses,  and  thereafter  procures  another  to  pay  it  out  of  a 
loan  that  he  makes  to  the  county,  the  lender,  upon  a  disaffirmance 
by  the  county  of  the  illegal  loan,  is  subrogated  to  the  rights  of  the 
warrant-holder,     (p.  255.) 

GOUNTIES— Enjoining  Payment  of  Warrants. — ^When  the  legal- 
ity of  a  portion  of  county  warrants  contending  for  payment  is  in 
issue,  and  the  warrants  aggregate  an  amount  in  excess  of  the  sum  in 
the  treasury  raised  from  the  revenues  of  the  year  in  which  the  lia- 
bilities  were  incurred,  equity  will,  by  injunction,  impound  the  fund 
in  the  hands  of  the  treasurer  until  it  is  judicially  ascertained  to  whom 
and  in  what  proportions  the  £und  should  be  appropriated,  (pp.  255, 
250.) 

Joseph  B.  Wall  and  Bosser  &  Brandon,  for  the  plaintiffs 
in  error. 

E.  M.  Smith,  Olin  J.  Wimberly  and  J.  D.  Kilpatrick,  for 
the  defendants  in  error. 


EVANS,  P.  J-  This  was  a  petition  by  the  Jackson 
Banking  Company,  a  corporation,  against  Butts  county,  the 
county  commissioners,  and  the  treasurer  of  the  county,  for 
injunction  and  other  relief.  In  the  petition  it  was  alleged 
that  the  Jackson  Banking  Company  (hereafter  called  the 
bank)  loaned  to  the  county,  at  different  dates  between  Feb- 
ruary and  October,  1906,  certain  sums  of  money,  and  these 
loans  were  evidenced  by  notes,  copies  of  which  were  set  out. 
The  money  was  borrowed  for  the  purpose  of  providing  pres- 
ent funds  for  the  immediate  payment  of  county  warrants, 
in  anticipation  of  taxes  which  could  be  legally  levied;  it  be- 
ing the  agreement  between  the  county  and  the  bank  that  the 
notes  were  to  evidence  the  sums  advanced  by  the  bank  dur- 
ing the  current  year,  and  they  were  made  payable  at  times 
when  it  was  anticipated  the  taxes  would  be  in  the  treasury. 
The  money  so  advanced  upon  these  notes  was  placed  to  the 
credit  of  the  county  on  the  bank's  books.  It  was  agreed  that 
the  money  was  to  be  actually  paid  by  the  bank  to  the  holders 
of  the  county  warrants,  and  pursuant  to  the  agreement  the 
bank  paid  the  money  to  the  warrant-holders  and  stamped  the 
warrants  paid.  A  list  of  the  wanaants  was  attached  to  the 
petition.  In  a  few  instances  some  money  was  paid  upon  the 
check  of  the  treasurer,  these  checks  actually  representing  the 
amounts  of  warrants  turned  over  to  the  treasurer;  and  the 
treasurer  having  no  funds  to  meet  the  checks,  they  were  used 
in  lieu  of  the  warrants.    It  was  agreed  that  the  county  would 
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levy  a  sufficient  tax  to  cover  the  amounts  so  actually  advanced 
to  defray  legitimate  expenses  of  the  county.  It  was  alleged 
that  the  present  board  of  commissioners  denied  liability  on 
the  notes  and  refused  to  reimburse  the  bank  for  the  money 
paid  by  it  to  warrant-holders;  that  the  fund  in  the  hands 
of  the  treasurer  ®®*  was  derived  from  taxes  levied  for  the 
year  1906,  and  was  sufficient  to  pay  the  bank  for  the  moneys 
expended  for  the  county's  benefit;  that  the  commissioners 
had  issued  other  warrants  on  this  fund  to  pay  claims  of  in- 
ferior dignity  to  the  bank's  claim,-  and  that  the  funds  in  the 
treasury  were  insufficient  to  pay  the  demands  of  the  bank 
and  other  warrant-holders.  The  prayers  were,  for  judgment 
on  the  notes,  but,  if  the  contract  of  loan  be  declared  illegal, 
that  the  bank  be  decreed  the  owner  of  the  warrants  which 
it  paid,  and  be  subrogated  to  all  the  rights  of  the  several 
warrant-holders;  for  mandamus;  and  for  injunction  to  re- 
strain the  disbursement  of  the  fund  in  the  treasury  to  war- 
rants of  inferior  dignity,  and  to  restrain  the  pa3anent  of 
any  warrant  so  as  to  reduce  the  funds  below  the  bank's 
claim.  The  court  passed  an  order  calling  on  the  defend- 
ants to  show  cause  why  the  writ  of  injunction  should  not  is- 
sue, and  granted  an  ad  interim  restraining  order.  The  de- 
fendants showed  cause  by  way  of  demurrer  and  answer, 
wherein  the  liability  of  the  county  was  denied.  On  the  in- 
terlocutory hearing  an  injunction  was  granted,  and  the  pres- 
ent bill  of  exceptions  is  taken  to  this  judgment 

1,  2.  The  liability  of  the  county  on  the  notes  is  predicated 
on  the  theory  that  the  governing  officials  of  a  county,  in  the 
county's  behalf,  might  lawfully  contract  for  a  loan  of  money 
to  be  used  in  defraying  current  expenses  in  anticipation  of 
the  collection  of  the  annual  county  taxes.  Is  this  financial 
policy  forbidden  by  the  fundamental  or  statute  law  of  this 
state  f  Article  7,  paragraph  7,  section  1  of  the  constitution 
is  as  follows:  **The  debt  hereafter  incurred  by  any  county, 
municipal  corporation,  or  political  division  of  this  state,  ex- 
cept as  in  this  constitution  provided  for,  shall  not  exceed 
seven  per  centum  of  the  assessed  value  of  all  the  taxable  prop- 
erty therein,  and  no  such  county,  municipality  or  division 
shall  incur  any  new  debt,  except  for  a  temporary  loan  or 
loans  to  supply  casual  deficiencies  of  revenue,  not  to  exceed 
one-fifth  of  one  per  centum  of  the  assessed  value  of  taxable 
property  therein,  without  the  assent  of  two-thirds  of  the 
qualified  voters  thereof,  at  an  election  for  that  purpose,  to 
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be  held  as  may  be  prescribed  by  law;  but  any  city,  the  debt 
of  which  does  not  exceed  seven  per  centum  of  the  as- 
sessed value  of  the  taxable  property  at  ^^^  the  time  of  the 
adoption  of  this  constitution,  may  be  authorized  by  law  to 
increase,  at  any  time,  the  amount  of  said  debt,  three  per 
centum  upon  such  assessed  valuation."  In  the  well-consid- 
ered case  of  City  Council  of  Dawson  v.  Dawson  Waterworks 
Co.,  106  Ga.  696,  32  S.  E.  907,  this  court  laid  down  the  fol- 
lowing comprehensive  definition  of  the  word  *'debt"  as  used 
in  this  paragraph  of  the  constitution:  "Taking  into  con- 
sideration all  of  the  provisions  of  the  constitution  which  deal 
with  this  subject  of  debts  to  be  incurred  by  the  public,  and 
taking  into  consideration  the  matters  of  public  history  above 
referred  to,  we  are  brought  to  these  conclusions  as  to  what 
was  the  intention  of  the  framers  of  the  constitution  in  the 
matter  of  debts  to  be  incurred  by  municipal  corporations: 
1.  The  word  *debt'  is  not  to  be  construed  in  its  broad  and  un- 
restricted sense,  of  a  liability  by  one  person  to  pay  money 
or  other  thing  of  value  to  another.  2.  A  liability  for  a  cur- 
rent expense  can  be  incurred  by  a  municipal  corporation  for 
any  one  year,  provided  there  is,  at*lhe  time  of  incurring  the 
liability,  a  suflBcient  sum  in  the  treasury  of  the  city  which 
may  lawfully  be  appropriated  to  the  payment  of  the  liability 
incurred,  or  if  a  sufficient  sum  to  discharge  the  liability  can 
be  raised  by  taxation  during  the  current  year;  and  such  a 
transaction  would  not  create  a  debt  within  the  meaning  of 
that  word  as  it  is  used  in  the  constitution.  3.  It  was  the  pur- 
pose of  the  constitution  to  provide  a  system  of  finance  for 
subordinate  public  corporations,  under  which  there  should 
be  each  year  contracts  made  for  the  expenses  of  the  year, 
and  these  were  to  be  paid  out  of  moneys  arising  from  taxes 
levied  during  the  year — ^that  is,  that  each  year's  expense 
should  be  paid  by  taxes  levied  during  the  year,  and  no  item 
of  expense  was  to  be  paid  except  out  of  the  taxes  levied  dur- 
ing the  year  in  which  the  contract  for  such  expense  was  made. 
4.  Any  liability  which  was  not  to  be  discharged  by  money 
already  in  the  treasury,  or  by  taxes  to  be  levied  during  the 
year  in  which  the  contract  under  which  the  liability  arose 
was  made,  is  a  debt  within  the  meaning  of  the  constitution, 
and  cannot  be  incurred  without  the  preliminary  sanction  of 
a  popular  vote,  unless  it  be  for  a  temporary  loan  to  supply 
casual  deficiencies  of  revenue."  The  fiscal  policy  of  counties 
prescribed  and  enjoined  by  the  constitution  is  that  all  law- 
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• 
fill  liabilities  must  be  paid  out  of  the  revenues  raised  for 
the  year  in  which  the  liabilities  are  incurred.  No  departure 
from  this  plain  and  express  course  is  allowable  except  in  the 
two  ®^  instances  specified,  viz.,  in  cases  of  loans  to  supply 
a  casual  deficiency  of  revenue,  and  in  cases  of  debts  created 
by  authority  of  a  previous  plebiscite  vote.  This  system  of 
finance  is  entirely  opposed  to  the  ruinous  policy  of  postpon- 
ing the  legitimate  burdens  of  the  present  to  the  care  of  pos- 
terity. The  creation  of  a  liability  causes  little  concern  if  its 
payment  may  be  deferred  for  generations  yet  to  come.  But 
when  public  officials  charged  with  the  administration  of  the 
county's  affairs  are  confronted  with  the  proposition  that  they 
must  annually  levy  a  tax  to  meet  every  item  of  expense  of 
the  current  year,  they  are  likely  to  be  less  extravagant  and 
prodigal  in  incurring  liabilities. 

The  plain  and  obvious  import  of  the  words  employed  in 
this  provision,  according  to  their  common  understanding,  is 
that  a  county,  without  a  preliminary  vote  of  sanction,  should 
never  be  permitted  to  borrow  money  except  to  supply  a  casual 
deficiency  in  revenue.  Not  only  is  this  the  plain  significance 
of  the  words  in  this  clause,  but  a  reference  to  the  proceed- 
ings of  the  constitutional  convention  discloses  that  the  f  ramers 
of  the  constitution  intended  such  a  construction.  One  of  the 
aids  in  constitutional  construction  is  an  examination  of  the 
proceedings  of  the  constitutional  convention.  It  is  admitted 
that  ordinarily  not  much  assistance  may  be  derived  from 
such  examination,  since  the  proceedings  may  not  clearly  point 
out  the  purpose  of  the  particular  provision ;  and  besides,  the 
constitution  obtains  its  force  from  the  people,  and  not  the 
convention:  Cooley's  Constitutional  Limitations,  3d  ed.,  389. 
But  where  the  proceedings  show  the  positive  and  unmistak- 
able intent  of  the  f  ramers  of  the  instrument  that  the  particu- 
lar phraseology  shall  not  be  extended  beyond  its  plain  mean- 
ing, corroborative  force  is  given  to  the  conclusion  that  the 
people  acted  on  this  construction,  and  ratified  the  instrument 
in  the  belief  that  the  words  were  used  in  a  sense  obvious 
to  the  common  understanding.  When  this  paragraph  was 
reached  in  the  report  of  the  committee  on  final  revision,  it 
contained  an  exception  allowing  an  increase  of  indebtedness 
to  an  amount  not  exceeding  two  per  centum  upon  the  assessed 
value  of  the  taxable  property,  but  these  words  were  stricken, 
and  in  their  stead  were  inserted  the  words  **  except  for  a 
temporary  loan  or  loans  to  supply  casual  deficiencies  of 
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revenue,  not  to  exceed  one-fifth  of  one  per  cent":  Journal 
Const.  Con.  315.  This  is  an  emphatic  declaration  that  it 
was  never  contemplated  that  county  or  ®^  municipal  offi- 
cials should  ever  borrow  money  without  the  sanction  of  a 
plebiscite  vote,  except  in  one  instance  only,  viz.,  to  supply  a 
casual  deficiency  of  revenue.  While  it  is  permissible,  under 
the  interpretation  of  the  Dawson  Waterworks  case  (106  6a. 
696,  32  S.  E.  907),  for  a  county  with  an  empty  treasury  to 
incur  a  liability  for  a  current  expense,  to  be  discharged  from 
the  funds  raised  by  taxation  during  the  current  year,  and 
yet  not  create  a  debt,  it  does  not  follow  that  a  contract  for 
the  loan  of  money  to  pay  such  liability  is  not  a  debt  in  the 
meaning  of  the  constitution.  There  is  a  fundamental  differ- 
ence between  incurring  a  Uability  to  one  person  and  bor- 
ro>i^ing  money  from  another  to  pay  it  As  is  said  in  2 
Daniel's  Negotiable  Instruments,  fifth  edition,  section  1530: 
''It  may  be  convenient  to  do  so,  but  it  cannot  be  necessary. 
....  In  the  one  case  the  application  of  the  credit  is  se- 
cured to  the  advancement  of  an  authorized  object,  while  the 
money  borrowed  is  liable  to  be  lost,  to  be  squandered,  or  to 
be  diverted  to  illegitimate  purposes."  The  power  to  raise 
money  by  taxation  to  meet  current  expenses  does  not  imply 
a  power  to  borrow  money  for  that  purpose:  Dent  v.  Cook, 
45  Ga.  323;  Wood  v.  Commissioners  of  Qreene  Co.,  60  Ga. 
556. 

Public  officials  are  special  agents  with  limited  powers. 
When  it  is  sought  to  bind  a  county  by  the  undertaking  of  its 
officials,  its  liability  on  the  contract  must  be  founded  on  the 
authority  of  the  official  to  make  it.  The  official  or  officials 
in  charge  of  the  county's  affairs  have  authority  to  repair  a 
bridge  on  the  public  highway.  They  may  lawfully  contract 
to  have  it  done.  They  have  authority  to  issue  a  warrant  to 
the  contractor  on  the  county  treasury  for  the  amount  of  the 
repairs,  and  they  have  authority  to  levy  a  tax  sufficient  to 
supply  the  treasury  with  the  necessary  funds  with  which 
to  pay  the  warrant.  It  was  never  contemplated  by  our  or- 
ganic law  that  current  expenses  were  to  be  met  with  bor- 
rowed money,  and  that  the  county  authorities  might  go  into 
the  market  from  time  to  time  and  negotiate  loans  and  borrow 
money  to  supply  the  till  of  the  county  treasury,  except  in  the 
case  of  a  casual  deficiency.  Such  a  scheme  is  wholly  at  vari- 
ance with  the  inhibitory  provision  against  creating  debts. 
The  constitutional  scheme  of  defraying  current  expenses  by 
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taxation  excludes  the  idea  of  paying  them  in  any  other  way: 
Wells  V.  Salina,  119  N.  T.  280,  23  N.  E.  870,  7  L.  R.  A.  759. 
Moreover,  a  county  is  a  political  subdivision  of  the  state ;  a 
unit  of  territory  in  which  local  self-government  obtains.  The 
power  of  taxation  is  ®®^  intended  to  supply  the  necessary 
funds,  and  the  county  must  look  to  this  source  until  power  to 
borrow  money  is  conferred:  Mayor  of  Nashville  v.  Ray,  19 
WaU.  468,  22  L.  ed.  164 ;  11  Cyc.  502 ;  7  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  932 ;  Swalkhammer  v.  Town  of  Hackettstown, 
37  N.  J.  L.  191.  It  does  not  matter  that  the  loan  is  con- 
tracted to  be  paid  in  the  current  year,  and  was  made  with 
the  distinct  understanding  that  it  was  to  be  paid  from  the 
anticipated  revenues  of  that  year.  It  is  the  nature  and  not 
the  form  of  transaction  which  the  constitution  condemns. 
The  county  is  prohibited  from  borrowing  money  to  pay  cur- 
rent expenses;  the  form  of  the  contract  cannot  override  the 
fundamental  law:  Hall  v.  County  of  Greene,  119  Oa.  253, 
46  S.  E.  69. 

In  all  the  cases  considered  by  this  court  since  the  adoption 
of  the  constitution  of  1877,  the  borrowing  of  money  by  coun- 
ties (not  to  supply  a  casual  deficiency  of  revenue)  has  been 
treated  as  forbidden  by  the  constitution:  Mason  v.  Commis- 
sioners of  DeKalb  County,  104  Ga.  35,  30  S.  E.  513 ;  Hall  v. 
Greene,  119  Ga.  253,  46  S.  E.  69 ;  Town  of  Wadley  v.  Lan- 
caster,  124  Ga.  354,  52  S.  E.  335.  We  therefore  think  that 
the  contract  of  loan,  in  pursuance  of  which  the  notes  to  the 
defendant  in  error  were  executed,  is  violative  of  article  7, 
section  7,  paragraph  1  of  the  constitution,  and  that  the  notes 
are  not  enforceable  against  the  county. 

3,  4.  Counsel  for  plaintiffs  in  error  contend  that  the  illegal- 
ity of  the  notes  pervades  the  whole  transaction,  and  bars  a 
recovery  of  the  money,  even  though  beneficially  applied  to  a 
lawful  purpose.  To  this  contention  we  cannot  give  our  as- 
sent. It  is  very  generally  held  that  counties  and  municipal 
corporations  are  liable  for  money  had  and  received  by  them 
and  applied  beneficially  to  their  authorized  objects,  although 
the  contract  by  which  the  money  was  obtained  was  unauthor- 
ized by  law :  Allen  v.  LaFayette,  89  Ala.  641,  8  South.  30,  9 
L.  R.  A.  497 ;  Salt  Lake  City  v.  Hollister,  118  U.  S.  256,  6 
Sup.  Ct  Rep.  1055,  30  L.  ed.  176;  Parkersburg  v.  Brown, 
106  U.  S.  487,  1  Sup.  Ct.  Rep.  442,  27  L.  ed.  238 ;  DiUon  on 
Municipal  Corporations,  sec.  126;  20  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  1158 ;  Luther  v.  Wheeler,  73  S.  0.  83,  62  S.  B. 
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874,  4  L.  R.  A.,  N.  S.,  746.  The  principle  of  liability  rests 
upon  the  theory  that  the  obligation  implied  by  the  law  to 
pay  does  not  originate  in  the  unlawful  contract,  but  arises 
from  considerations  outside  of  it.  In  ascertaining  the  quan- 
tum of  liability  the  amount  of  the  loan  is  not  taken  into  ac- 
count, but  the  measure  of  recovery  is  the  money  actually  ap- 
plied to  lawful  municipal  or  county  uses.  The  obligation  to 
account  for  money  received  by  the  county,  and  actually  de- 
voted to  lawful  purposes,  rests  upon  the  ®^  broad  principle 
of  common  honesty,  which  will  not  permit  the  county  to  re- 
tain the  benefit  of  money  lawfully  applied  to  its  use,  and 
at  its  request,  simply  because  the  county  lacked  the  power 
to  borrow  the  money.  There  are  cases  decided  by  courts  of 
high  repute  which  maintain  the  opposite  doctrine.  In  re- 
viewing these  cases,  Woods,  J.,  in  Luther  v.  Wheeler,  73  S. 
C.  83,  52  S.  B.  874,  4  L.  R.  A.,  N.  S.,  746,  very  clearly  demon- 
strates  their  unsoundness.  He  said:  ''The  view  expressed  in 
these  and  other  cases  is  that  to  allow  a  recovery  for  money 
had  and  received,  while  denying  the  power  to  corporate  offl- 
eers  to  make  a  valid  contract  to  repay  borrowed  money,  would 
be,  (1)  to  repudiate  such  a  contract  in  the  abstract  while 
ratifying  and  giving  it  fuU  effect  in  the  concrete,  and  (2) 
to  raise  an  implied  contract  to  repay  where  there  is  no  power 
to  make  an  express  contract  A  statement  of  the  basis  of 
the  action  for  money  had  and  received,  we  venture  to  think, 
will  show  that  these  arguments  are  not  sound.  Express  con- 
tracts and  contracts  implied  in  fact  depend  upon  the  will  of 
the  parties  to  be  bound,  indicated  in  the  one  case  expressly 
in  some  form  recognized  by  law,  and  in  the  other  by  circum- 
stances from  which  assent  may  be  inferred  .as  a  conclusion 
of  fact.  Quasi  contracts,  or  contracts  implied  in  law,  are 
obligations  imposed  by  law  as  duties  quite  independent  of 
the  assent  of  the  party  held  to  be  bound,  and  often  in  spite 
of  his  earnest  dissent  In  an  action  on  an  express  contract, 
or  a  contract  implied  in  f  ieust,  the  measure  of  the  recovery  is 
ordinarily  fixed  by  the  promise.  In  an  action  depending  on 
the  obligation  or  duty  called  quasi-contract,  the  measure  of 
the  recovery  is  the  extent  of  the  duty  or  obligation  imposed 
by  law,  and  is  expressed  by  the  amount  which  the  court  con- 
siders the  defendant  has  been  unjustly  enriched  at  the  ex- 
pense of  the  plaintiff.  If  a  recovery  were  allowed  against  a 
municipal  corporation  on  a  note  for  money  borrowed,  the 
judgment  must  be  for  the  amount  of  the  note,  however  large, 
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and  although  the  money  may  have  heen  squandered.  But 
in  an  action  against  a  town  for  money  had  and  received,  the 
question  is  not  what  the  claimant  has  parted  with  to  oiBcers 
who  were  not  authorized  to  take  his  money  for  the  town,  or 
what  they  have  promised  him,  but  how  much  has  the  town 
been  benefited.  If  the  money  was  squandered,  there  can  be 
no  recovery;  if  it  were  used  extravagantly  for  buildings  or 
enterprises  not  reasonably  necessary  for  municipal  purposes, 
there  can  be  no  recovery  beyond  the  actual  benefit.  Thia 
view,  it  will  be  seen,  leaves  no  ®^  room  to  say  that  a  promise 
to  pay  back  money  is  implied  where  no  valid  contract  can  be 
made,  or  that  allowing  any  recovery  for  money  had  and  re- 
ceived subjects  the  town  to  the  same  peril  as  to  admit  the  un- 
restricted right  of  a  municipal  council  to  borrow  money.  "^ 
While  the  action  for  money  had  and  received  depends  not 
upon  a  contract  express  or  implied  in  fact,  it  is  bottomed  on 
the  right  of  the  county  to  incur  the  liability  to  discharge 
which  the  money  was  applied.  The  constitution,  article  7, 
section  7,  paragraph  1,  forbids  the  creation  of  any  new  debt 
without  a  vote  of  the  people;  but  as  this  paragraph  of  the 
constitution  was  construed  and  interpreted  in  the  Dawson 
Waterworks  case  (106  Ga.  696,  32  S.  B.  907),  a  liability  for 
an  annual  current  expense  is  not  a  debt  in  the  sense  used  in 
this  provision  of  the  constitution,  if  a  sufficient  sum  of  money 
to  discharge  the  liability  can  be  lawfully  raised  by  taxation 
during  the  current  year.  This  differentiation  between  the 
debts  which  come  within  the  operation  of  the  constitutional 
provision  and  liabilities  for  legitimate  current  expenses  to  be 
paid  out  of  the  taxes  which  can  be  properly  levied  during  the 
year  in  which  the  liability  was  incurred,  is  neither  artificial 
nor  arbitrary.  This  constitutional  provision  must  be  con- 
strued in  the  light  of  the  history  of  the  law  on  the  subject 
in  this  state,  and  the  long-established  public  policy  of  regu- 
lating the  governmental  affairs  of  a  county.  From  the  earliest 
times  it  has  been  the  declared  policy  of  this  state  that  each 
year  shall  be  a  fiscal  unit,  and  that  current  expenses  should 
be  met  by  a  levy  of  taxes  of  the  same  year  that  the  expenses- 
were  incurred.  The  system  of  taxation  originally  devised, 
and  which  still  remains  in  force  in  this  state,  is  that  taxes 
shall  be  levied  in  the  late  sununer  or  fall  and  collected  in  the 
latter  part  of  the  year.  At  the  time  of  the  adoption  of  the 
constitution  of  1877  the  taxpayer  was  given  until  December 


Jan.  1908.]     Butts  County  v.  Jackson  Banking  Co.    253 

20th  in  which  to  pay  the  taxes  assessed  for  that  year ;  so  that 
the  revenue  derivable  from  taxes  was  not  available  until  near 
the  close  of  the  year.    In  the  meantime  it  is  necessary  that 
the  governing  officers  of  the  county  should  discharge  the  du- 
ties imposed  by  law  of  keeping  up  the  bridges  of  the  county, 
caring  for  paupers,  keeping  the  public  buildings  in  repair, 
providing  for  the  expenses  of  courts,  and  for  other  necessary 
current  expenses  of  running  the  affairs  of  the  county.    There 
was  no  authority  of  law  for  the  county  to  borrow  money  with 
which  to  meet  these  expenses.    The  alternative,  therefore, 
was  presented  that,  as  each  year's  expenses  ®^^  had  to  be 
paid  out  of  the  taxes  of  that  year,  the  county  must  either 
incur  a  liability  for  these  current  expenses,  or  there  must  be 
«  complete  cessation  of  public  activities  and  governmental 
functions  until  the  taxes  were  collected.    There  is  no  provi- 
sion in  the  constitution  of  1877  designed  to  meet  this  con- 
tingency; and  henoe  we  may  conclude  that  the  inhibition 
against  creating  any  new  debt  was  never  intended  to  prevent 
the  county  from  contracting  liabilities  for  current  expenses 
in  anticipation  of  its  annual  revenue,  and  which  were  to  be 
paid  from  that  revenue.    This  paragraph  of  the  constitution, 
therefore,  contains  no  prohibition  against  incurring  a  liabil- 
ity for  a  proper  current  expense,  provided  the  sum  total  of 
such  liabilities  does  not  require  an  unreasonable  tax  or  ex- 
•eeed  the  constitutional  tax  limit.    If  a  legal  liability  for  a 
current  expense  is  incurred,  and  the  county  issues  a  note  or 
a  bond  to  pay  it,  the  note  or  bond  is  void.    The  creditor  can- 
not enforce  such  invalid  note  or  bond  by  suit,  but  he  can 
enforce  the  payment  of  the  county's  primary  liability  to  him. 
If  the  county  received  the  money  borrowed  by  its  officers 
without  authority,  and  applied  it  to  the  purchase  of  prop- 
erty which  it  was  authorized  to  buy  and  hold,  or  to  d^ay- 
ing  any  other  liability  which  it  could  legally  incur,  the  lender 
would  stand  in  the  same  relation  to  the  county  as  the  person 
to  whom  his  money  was  paid.    In  this  case,  the  bank  was 
not  an  officious  intermeddler.    Its  payment  of  the  warrants 
was  not  an  illegal  act.    The  statute  declares  that  county  war- 
rants are  negotiable  by  delivery,  subject  to  the  treasurer  set- 
ting off  any  sum  that  the  payee  may  be  due  the  county  at 
the  date  of  the  warrant:  PoL  Code,  sec.  467.    Without  any 
request  or  arrangement  of  any  kind  the  bank  could  have  re- 
tained the  warrants  which  were  surrendered  to  it  by  the 
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warrant-bolders,  and  collected  them  from  the  county.  The 
loan  contract  was  void  in  its  totality.  Hence  the  money  paid 
the  warrant-holders  was  the  bank's  money.  To  illnstrate  that 
the  bank's  right  to  be  reimbursed  for  money  actually  applied 
to  legal  current  expenses  exists  independently  of  the  illegal 
contract  of  loan,  let  us  assume  that  the  transaction  was  this: 
The  bank  had  purchased  these  warrants,  and  the  county  bor- 
rowed from  the  bank  a  sum  of  money,  a  part  of  which  was 
used  in  paying  for  these  warrants,  and  the  balance  turned 
over  to  the  county  authorities  and  squandered  by  them.  The 
loan  was  illegal;  but  can  it  be  asserted  in  a  court  of  con- 
science that  the  county  was  relieved,  by  the  illegal  contract 
of  ®**  loan,  of  its  honest  obligation  represented  by  the  war- 
rants f  The  county  cannot  wipe  out  its  liability  on  its  war- 
rants by  paying  them  with  the  warrant-holder's  money.  In 
the  instance  supposed  the  bank  purchases  warrants  before 
the  loan.  In  the  present  case  the  bank  paid  for  the  war- 
rants with  the  money  for  which  the  notes  were  given.  We 
recognize  the  soundness  of  the  rule  that  where  the  constitu- 
tion of  a  state  forbids  not  only  the  borrowing  of  the  money 
but  also  the  incurring  of  the  liability  which  was  discharged 
by  the  money  borrowed,  the  lender  is  without  remedy  against 
the  county  to  recover  his  money  in  any  form  of  action,  legal 
or  equitable.  But  in  reaching  the  conclusion  which  we  have 
in  this  case,  it  is  upon  the  construction  of  the  constitution 
that  this  paragraph  does  not  prohibit  the  incurring  of  a  lia- 
bility for  legitimate  current  expenses  to  be  paid,  or  which 
may  lawfully  be  paid  out  of  the  taxes  of  that  year.  We  are 
but  applying  to  this  paragraph  the  construction  enunciated 
in  the  Dawson  Waterworks  case  (106  Ga.  696,  32  S.  E.  907). 
In  that  case  the  waterworks  company  contracted  with  the  city 
of  Dawson  to  supply  it  with  water  for  a  series  of  years.  This 
court  pronounced  the  contract  void,  because  forbidden  by  the 
constitution ;  but  when  the  city  elected  to  repudiate  the  con- 
tract, it  was  held  that  the  city  must  pay  for  the  water  con- 
sumed previously  to  the  repudiation  of  the  contract  The 
right  of  equitable  relief  for  the  recovery  of  money  actually 
paid  to  a  county,  and  by  it  afterward  used  in  defraying  actual 
and  legitimate  expenses,  which  were  a  proper  charge  upon 
the  treasury,  has  been  recognized  in  several  cases  decided  by 
this  court :  Milbum  v.  Glynn  County,  109  Ga.  473,  34  S.  E. 
848;  Johnson  v.  Pinson,  126  Ga.  121,  54  S.  £.  922;  Hall  v. 
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Greene  Coiinty,  119  Oa.  253,  46  S.  E.  69 ;  Mason  v.  Commis- 
sionera  of  DeKalb  County,  104  Oa.  35,  30  S.  E.  513.  While 
it  may  be  true  that  what  was  said  on  this  subject  in  these 
eases  may  have  been  to  some  extent  obiter  dicta,  it  illustrates 
that  when  other  phases  of  this  constitutional  provision  were 
being  construed  by  the  court,  the  proposition  under  discus* 
sion  was  recognized,  and  the  decisions  made  with  regard 
thereto. 

The  only  remaining  question  is  whether,  under  the  plead- 
ings and  evidence  submitted  on  the  interlocutory  hearing, 
the  treasurer  should  be  enjoined  from  paying  out  the  county 
funds  in  his  hands,  raised  from  taxes  levied  for  the  year 

1906,  until  it  may  be  judicially  determined  how  that  fund 
should  be  distributed.     The  petition  was  filed  in  January, 

1907,  and  on  the  interlocutory  hearing  in  March  ®**  follow- 
ing it  appeared  that  the  treasurer  had  in  his  hands  a  certain 
amount  of  money  raised  from  the  taxes  of  1906,  and  that 
this  fund  would  likely  be  increased  by  a  stated  amount  from 
the  collection  of  the  balance  of  the  taxes  assessed  for  that 
year.  The  amount  in  hand,  together  with  the  expected  accre- 
tion, was  insufficient  to  pay  the  various  county  warrants  which 
had  been  issued  by  the  county  commissioners  for  liabilities 
incurred  during  the  year  1906.  It  appeared  from  the  evi- 
dence that  an  attack  was  made  upon  some  of  the  warrants, 
because  they  were  issued  for  liabilities  which  were  not  charge- 
able against  the  taxes  of  the  year  1906,  and  also  that  some 
of  the  warrants  were  issued  to  defray  expenses  improperly 
and  illegally  incurred.  Some  of  the  warrants  were  issued 
prior  to  December  1st,  and  many  were  issued  subsequently. 
The  treasurer  had  not  kept  separate  the  various  special  funds 
as  directed  by  the  statute.  The  code  provides  that  warrants 
must  specify  the  fund  on  which  they  are  drawn,  and  that 
they  shall  be  paid  according  to  certain  priorities  and  pro- 
portions: Pol.  Code,  sees.  361,  463-466.  As  we  have  reached 
the  conclusion  expressed  in  a  former  part  of  this  opinion  that 
the  bank  is  subrogated  to  the  rights  of  the  holders  of  the 
warrants  discharged  with  its  money,  and  as  the  constitutional 
scheme  contemplates  that  the  liabilities  of  a  particular  year 
should  be  paid  from  the  taxes  levied  for  that  year,  under  the 
facts  developed  on  the  interlocutory  hearing  a  case  is  pre- 
sented for  the  intervention  of  a  court  of  equity  by  the  writ 
of  injunction  to  impound  the  fund  in  the  hands  of  the  treas- 
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urer  until  it  may  be  judicially  ascertained  to  whom  and  in 
what  proportions  this  fund  should  be  appropriated. 
Judgment  a£Srmed. 

All  the  justices  concur,  except  Uolden,  J.,  who  did  not  pre- 
side. 


Constitutional  Bestrictiant  on  the  Power  of  Municipalitiee  to  contract 
indebtedDess  are  discussed  in  the  note  to  Beard  v.  Hopkinsville,  44 
Am.  St.  Sep.  229.  That  persons  dealing  with  municipal  corporationB 
must  take  notice  of  the  constitutional  limit  on  their  power  to  in- 
anr  debts,  see  Smith  v.  Broderick,  107  CaL  644,  48  Am.  St.  Rep. 
167;  National  Life  Ins.  Co.  v.  Mead,  13  S.  Dak.  37,  79  Am.  St.  Bep. 
S76.  It  has  been  affirmed  that  under  a  contract  for  the  aapply  of 
water,  void  because  incurring  an  indebtedness  in  excess  of  the  limit 
■allowed  by  the  constitution,  any  obligation  flowing  therefrom  ii  void 
also,  and  no  liability  to  pay  for  water  famished  under  such  eon- 
tract  is  imposed  upon  the  city  by  the  fact  that  the  city  council  has 
■appropriated  a  particular  sum  to  pay  therefor:  State  t.  Helena^  24 
Mont.  521,  81  Am.  St  Bep.  453. 
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CUNNINGHAM  v.  BANK  OP  NAMPA,  LTD. 

[13  Ida.  167,  88  Pac.  975.] 

ATTACHMENT  OF  TBUST  FUNDS — Deposit  in  Bank— Knowl- 
edge of  Trust. — ^If  an  attorney  collects  money  as  collecting  agent  for 
his  clients  and  deposits  it  in  a  bank  in  bis  own  name  as  ''atty./' 
and  the  bank  has  no  actual  knowledge  of  the  trust  relation  existing 
and  of  the  character  of  the  fund  so  deposited,  it  is  fully  justified  in 
paying  the  money  over  to  an  of&ccr  levying  an  attachment  in  an  ac- 
tion for  the  collection  of  a  debt  against  such  attorney,     (p.  259.) 

ATTACHMENT  OF  TBUST  FUNDS— Deposit  in  Bank— Knowl- 
edge of  Tmst— Bight  to  Becover. — If  an  attorney  collects  money  as 
collecting  agent  for  his  clients  and  deposits  it  in  bank  in  his  own 
name  as  ''atty.,"  and  it  is  afterward  attached  and  levied  on  for 
his  debt,  he,  as  trustee  for  such  clients,  may  maintain  an  action 
against  the  bank,  having  notice  of  the  character  of  the  fund,  and 
against  the  officer  levying  the  writ,  to  recover  the  money  for  the 
use  and  benefit  of  the  persons  beneficially  interested  therein,  (p. 
260.) 

ACTIONS — ^Proper  Parties  Plaintiff. — ^If  an  attorney  collects 
money  as  collecting  agent  for  his  clients,  depositing  it  in  bank  and 
afterward  bringing  an  action  as  trustee  for  his  clients  to  collect 
auoh  money  from  the  bank,  the  beneficiaries  are  proper  parties  plain- 
tiff,   (p.  261.) 

E.  M.  Wolfe,  for  the  appellant. 

Hawley,  Puckett  &  Hawley  and  P.  Estabrook,  for  the 
respondent. 

^^  AILSHIE,  C.  J.  This  action  was  instituted  by  the 
plaintiff  Richard  Cunningham  as  trustee  for  a  number  of 
persons  named  in  the  complaint,  against  the  Bank  of  Nampa, 
Ltd.,  a  corporation,  J.  C.  Nichols,  sheriff  of  Canyon  county, 
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and  the  United  States  Fidelity  and  Guaranty  Company,  a 
corporation,  bondsman  for  the  sheriff,  to  recover  the  sum  of 
nine  hundred  and  thirteen  dollars  and  twenty-four  cents, 
the  amount  of  damages  claimed  to  have  been  sustained  by 
the  cestuis  que  trustent.  The  defendants  demurred  ^'^^  to 
the  complaint  and  the  demurrer  was  sustained.  Plaintiff 
thereupon  appealed  from  the  judgment.  The  facts  disclosed 
by  the  complaint  are  substantially  as  follows: 

That  Bichard  Cunningham  is  an  attorney  at  law,  and  as 
such  has  collected  the  money  sought  to  be  recovered  from 
different  persons  on  notes  and  accounts  in  favor  of  his  sev- 
eral clients  for  whom  he  was  acting  as  agent  or  trustee  in 
the  collection  and  transmission  of  the  proceeds  of  the  several 
notes  and  accounts.  He  alleges  that  he  had  an  account  with 
the  defendant  bank  in  which  he  deposited  all  the  moneys 
collected  by  him  for  his  clients  in -the  name  of  ^'Bichard 
Cunningham,  Atty."  It  is  alleged  that  this  was  a  special 
account  of  trust  funds  against  which  he  checked  in  pay- 
ment of  the  various  clients  whose  moneys  he  had  therein 
deposited.  It  is  charged  that  the  bank  had  knowledge  and 
notice  of  the  nature  and  character  of  the  fund  thus  de- 
posited, and  that  the  same  was  not  the  money  or  property 
of  Cunningham.  During  this  time,  while  the  money  was 
still  in  the  bank,  one  Henry  W.  Leman,  who  held  a  judg- 
ment against  Cunningham  in  the  state  of  Nebraska,  brought 
an  action  on  such  judgment  in  Ada  county,  Idaho,  and 
caused  a  writ  of  attachment  to  be  issued  against  the  prop- 
erty of  Cunningham,  and  delivered  that  writ  to  the  sheriff 
of  Canyon  county,  who  served  it  on  the  defendant  bank  and 
attached  the  fund  and  account  therein  held  in  the  name  of 
*  *  Bichard  Cunningham,  Atty. ' '  Plaintiff  Cunningham  there- 
after demanded  in  the  name  of  his  alleged  cestuis  que 
trustent  the  delivery  of  the  money  theretofore  deposited  and 
upon  which  the  writ  of  attachment  had  been  levied.  The 
bank  refused  to  turn  .over  the  fund  and  a  like  demand  was 
made  of  the  sheriff,  who  also  refused,  and  thereupon  this 
action  was  commenced.  The  bank  demurred  to  the  com- 
plaint on  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Nichols  and  the  guaranty 
company  demurred  upon  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
also  upon  the  ground  that  there  was  a  misjoinder  of  parties 
defendant,  in  that  the  bank  was  not  a  proper  party  defend- 
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ant  in  the  action.  The  demurrers  were  *^^  sustained  and 
judgment  was  entered  in  favor  of  the  defendant. 

The  only  question  to  be  determined  by  us  is:  Does  the 
complaint  state  a  cause  of  action  f  For  the  purpose  of  de- 
termining the  question  before  us,  all  the  material  allegations 
of  the  complaint  must  be  taken  as  true.  It  is  a  fundamental 
principle  both  of  law  and  justice  that  the  debtor's  prop- 
erty, and  his  property  alone,  is  liable  for  the  pajrment  of 
his  debts.  It  is  conceded  that  Cunningham  was  indebted  to 
the  attaching  creditor.  If  the  money  and  account  in  the 
defendant  bank  was  the  property  of  Cunningham,  it  was 
unquestionably  liable  for  the  payment  of  his  debt  and  sub- 
ject to  attachment  therefor.  If  it  was  not  his  money  and 
property,  it  is  equally  clear  that  it  was  not  liable  for  his 
debt.  If  Cunningham  after  collecting  this  money  had  taken 
it  in  kind  as  collected  to  the  bank  for  the  purpose  of  pur- 
chasing drafts  to  his  several  clients  for  remittance  to  them, 
and  while  the  money  was  on  the  bank  counter  and  prior  to 
the  receipt  of  the  draft  and  delivery  of  the  money  to  the 
bank,  it  had  been  attached  by  the  sheriff,  it  would  not  have 
been  seriously  contended,  we  apprehend,  that  the  money 
could  be  held  under  this  attachment  for  the  payment  of  a 
debt  owed  by  Cunningham.  The  deposit  of  the  money  by 
Cunningham  with  the  bank  could  give  him  no  better  title 
to  it  than  he  had  before  the  deposit,  and  certainly  an  attach- 
ing creditor  cannot,  through  his  attachment  process,  acquire 
any  better  title  to  the  property  than  the  debtor  has :  Thomas 
v.  Hillhouse,  17  Iowa,  67. 

Some  confusion  has  been  injected  into  the  case  by  reason 
of  a  discussion  as  to  the  liability  of  the  bank  to  pay  the 
fund  to  Cunningham  upon  his  check.  The  word  **Atty.'* 
after  the  name  of  '' Cunningham,"  as  the  account  was  en- 
tered in  the  bank,  was  a  mere  descriptio  personae,  and  did 
not  serve  in  any  manner  to  disclose  the  name  of  his  prin- 
cipals or  the  cestuis  que  trustent,  and  as  between  Cunning- 
ham and  the  bank  it  was  unquestionably  the  duty  of  the 
bank  to  pay  the  money  to  Cunningham  upon  his  demand  or 
the  presentation  of  his  check  at  any  time  prior  to  the  service 
^'^  of  the  writ  of  attachment.  It  is  also  equally  clear  that 
if  the  bank  had  no  actual  knowledge  of  the  trust  relation 
existing  and  the  character  of  the  fund  so  deposited,  it  would 
have  been  fully  justified  in  paying  the  money  over  to  the 
sheriff  upon  the  service  and  levy  of  the  writ  of  attachment. 
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If  it  should  appear  that  the  bank  did  so,  and  that  it  had  no 
other  knowledge  or  information  as  to  the  character  and 
ownership  of  the  fund  except  the  designation  of  "Atty." 
after  the  name  of  the  depositor,  it  will  have  established  a 
complete  defense  to  the  action,  and  would  be  entitled  to 
release  and  discharge  from  further  liability.  But  the  ques- 
tion as  to  the  liability  of  the  bank  to  Cunningham  person- 
ally, and  of  the  relation  the  bank  itself  sustained  toward 
the  fund,  cannot  be  taken  as  the  test  of  responsibility  in  the 
present  action.  The  plaintiff  in  this  action  sues,  not  in  his 
individual  capacity,  but  as  trustee  for  the  several  clients 
interested  in  the  fund.  He  alleges  that  he  has  no  interest 
in  the  money  and  account  other  than  that  of  transmitting 
and  delivering  the  same  to  his  several  clients  in  the  amounts 
designated  in  his  complaint.  If,  previous  to  the  demand 
and  the  commencement  of  this  action,  the  bank  had  in  good 
faith  parted  with  the  fund  in  the  due  course  of  legal  pro- 
ceedings and  under  the  belief  and  understanding  that  the 
money  was  the  property  of  Cunningham,  as  it  would  have 
had  a  right  to  believe  in  view  of  the  nature  of  the  deposit, 
then  and  in  that  case  its  liability  had  ended;  but  if  it  still 
holds  the  fund  at  the  time  it  is  notified  of  the  true  and 
beneficial  ownership  therein,  as  soon  as  that  ownership  and 
right  of  possession  is  established,  it  will  become  the  duty 
of  the  bank  to  pay  the  money  in  accordance  with  the  true 
state  of  facts  and  condition  of  the  fund :  Des  Moines  Cotton 
Mill  Co.  V.  Cooper,  93  Iowa,  654,  61  N.  W.  1084;  Central 
Nat.  Bank  v.  Connecticut  Mut.  Life  Ins.  Co.,  104  U.  S.  54, 
26  L.  ed  693 ;  Van  Alen  v.  American  Nat.  Bank,  52  N.  Y.  1. 

It  has  been  argued  that  the  bank  was  improperly  joined 
as  a  party  defendant.  We  do  not  think  this  ground  of  de- 
murrer well  taken  for  the  reasons  above  stated.  If  upon 
the  trial  the  deposit  should  appear  to  be  still  in  the  hands 
^'^^  of  the  bank,  the  bank  will  be  liable  to  account  to  the 
successful  party  therefor.  If,  on  the  contrary,  the  fund  is 
shown  to  have  passed  in  good  faith  from  the  hands  of  the 
bank,  then  the  bank  will  no  longer  be  liable. 

It  has  been  argued  that  the  plaintiff  Cunningham  could 
not  maintain  this  action  as  trustee  for  the  several  parties 
named  without  also  joining  the  cestuis  que  trustent  in  their 
individual  capacities.  The  case  coming  here  on  demurrers, 
and  that  question  not  having  been  raised  by  the  demurrers 
or  in  any  other  proper  manner,  we  are  not  called  upon  to 
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decide  that  question.  It  is  clear,  however,  that  the  several 
beneficiaries  named  are  proper  parties  plaintiff  (First  Nat. 
Bank  v.  Hummel,  14  Colo.  259,  20  Am.  St.  Bep.  257,  23  Pac. 
986,  8  L.  R.  A.  788;  Rev.  Stats.,  sees.  4090,  4092),  and  it 
would  seem  upon  first  blush  that  they  are  necessary  parties. 

As  we  view  this  case,  the  demurrer  should  have  been  over- 
ruled. None  of  the  grounds  alleged  in  the  demurrers  were 
well  taken.  The  judgment  will  be  reversed  and  the  cause 
remanded  for  further  proceedings  in  harmony  with  the 
views  herein  expressed.  Since  the  question  of  parties  plain- 
tiff will  undoubtedly  arise  again  in  the  lower  court,  we  sug- 
gest at  this  time  that  the  plaintiff  be  allowed,  if  he  so  desires, 
to  amend  his  complaint  by  bringing  in  each  cestui  que  trust 
in  his  individual  capacity  as  a  coplaintiff. 

Costs  are  awarded  in  favor  of  the  appellant 

Sullivan,  J.,  concurs. 


The  Duty  and  Belaium  of  a  Bank  to  trnst  fanda  deposited  with  it  are 
diseussed  in  the  note  to  Central  State  Bank  v.  Spurlin,  82  Am.  St. 
Bep.  520;  and  in  the  recent  cases  of  Bojle  v.  Northwestern  Nat. 
Bank,  125  Vfis,  498,  110  Am.  St  Bep.  844;  Brookhonse  v.  Union  Pub. 
Co.,  73  N.  H.  368,  111  Am.  8t  Bep.  623,  and  cases  cited  in  the  cross- 
reference  note  thereto. 


PARKS  BEOS.  &  CO.  v.  NBZ  PERCE  COUNTY. 

[13  Ida.  298,  89  Pac.  949.] 

IKTEBSTATB  OOMMEBOE— Termlnatioa  of  Intarstote  Trans- 
portatioii — ^Taxing  Power  of  State. — ^If  goods  consisting  of  small 
packages  are  packed  in  one  large  box  and  shipped  from  one  state, 
consigned  to  the  shippers  in  another,  and  there  received  by  them 
from  the  carrier  at  their  destination,  where  the  large  box  is  broken 
open,  and  the  small  packages  are  delivered  to  purchasers  in  accordance 
with  previous  orders,  the  goods,  after  the  large  box  is  broken  open 
and  delivery  begins,  cease  to  be  the  subject  of  interstate  transporta- 
tion, and  become  a  part  and  parcel  of  the  property  of  the  state,  sub- 
ject to  taxation  under  its  revenue  laws.    (p.  265.) 

INTEB8TATE  COMlffEBOE — ^End  of  Interstate  Transporta- 
tion— Original  Package— Taxing  Power.— If  goods  consisting  of  small 
packages  are  packed  in  one  large  box  and  consigned  to  the  shipper 
in  another  state,  the  original  package  is  the  large  box  in  which  the 
goods  imported  are  shipped,  and  when  such  box  is  opened  at  the 
point  of  destination  for  the  sale  and  delivery  of  the  separate  parcels 
contained  in  it,  each  parcel  of  the  goods  loses  its  distinctive  charac- 
ter as  an  import  or  subject  of  interatate  commerce,  and  becomes 
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property  snbjeet  to  taxation  by  the  state  as  other  like  property  situ- 
ated within  its  limits,     (p.  266.) 

INTEB8TATE  COMMEBCE — End  of  Interstate  Transporta- 
tion— Original  Package — Taxing  Power.— If  goods  consisting  of  small 
packages  are  packed  in  one  large  box  consigned  to  the  shipper  in 
another  state,  the  original  package  is  the  large  box  in  which  the 
imported  goods  are  shipped,  and  after  it  is  received  by  the  owners 
at  its  destination  and  opened  and  the  smaller  packages  removed 
therefrom  for  delivery  to  customers  it  ceases  to  be  an  article  of  in- 
terstate commerce,  and  is  subject  to  the  taxing  power  of  the  state 
where  found,     (p.   266.) 

Anderson  &  Nickerson  and  V.  W.  Hasbrouck,  for  the  ap- 
pellants. 

B.  S.  Crow,  for  the  appellee. 

»^  AILSHIE,  C.  J.  The  appellants  are  wholesale  mer- 
chants, doing  business  in  the  city  of  San  Francisco  and  re- 
ceiving orders  through  their  agents  and  by  mail  for  teas, 
coflfee,  spices,  etc.,  which  they  ship  to  their  own  address  and 
there  receive  the  goods  and  distribute  them  to  the  purchasers 
and  collect  the  purchase  price  therefor.  The  facts  and  his- 
tory of  this  transaction  are  fully  set  forth  in  the  findings 
made  by  the  trial  court,  which  are  as  follows: 

**The  court  finds  as  a  matter  of  fact  that  the  property 
assessed  to  Parks  Brothers  &  Co.  of  San  Francisco,  Cal.,  was 
consigned  to  Parks  Bros.  &  Co.,  in  Nez  Perce  County, 
«oi  was  received  by  Parks  Bros.  &  Co.,  said  plaintiff,  in  said 
Nez  Perce  County,  and  was  in  said  county  opened  by  Parks 
Brothers  &  Co.,  in  Nez  Perce  County,  the  contents  of  the 
original  packages  being  separated  and  distributed  to  differ- 
ent parties  in  said  Nez  Perce  County ;  that  while  said  prop- 
erty was  in  the  care,  control  and  custody  of  said  Parks 
Brothers  &  Co.,  in  Nez  Perce  County,  it  was  assessed  by  the 
assessor  of  said  county. 

''The  court  also  finds  that  Parks  Bros.  &  Go.  are  and  were 
on  the  12th  day  of  August,  1905,  wholesale  grocers  residing 
at  and  doing  business  in  the  City  of  Sim  Francisco,  State  of 
California,  and  that  they  sold  their  goods  through  an  agent 
who  showed  the  purchasers  samples  and  took  orders  for  the 
goods,  which  orders  were  sent  to  plaintiff's  house  in  the  city 
of  San  Francisco,  and  there  filled  according  to  said  orders; 
that  the  said  goods  were  shipped  to  Ho  in  Nez  Perce  County, 
consigned  to  the  plaintiffs,  and  there  received  by  their  agent 
and  delivered  to  the  purchasers ;  that  no  goods  were  shipped 
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except  those  which  had  previously  been  ordered,  and  that  no 
other  goods  were  sold  at  the  place  of  delivery  than  those 
which  had  previously  been  ordered,  and  that  the  said  goods 
were  consigned  to  Parks  Bros,  ft  Co.  for  the  only  purpose  of 
examination  by  the  purchasers  and  collection  by  plaintiff  of 
the  amount  to  be  paid;  that  the  goods  consisted  of  teas, 
eoffees  and  spices,  and  the  small  packages  were  shipped  to- 
gether in  a  large  box,  as  the  packages  for  each  individual  be- 
ing done  up  separately,  and  the  large  boxes  containing  small 
packages  were  broken  at  Ho,  the  place  of  destination,  and 
the  contents  delivered  to  purchasers  in  accordance  with  the 
orders  previously  given  and  filled  in  San  Francisco ;  that  the 
said  property  was  assessed  while  in  the  care,  control  and 
custody  of  Parks  Bros,  ft  Co.  in  Nez  Perce  County  at  Ho,  the 
place  of  destination,  on  the  12th  day  of  August,  1905,  by  the 
assessor  of  Nez  Perce  County." 

This  litigation  grows  out  of  the  fact  that  after  the  re- 
ceipt of  the  goods  at  Ho,  in  this  state,  and  while  the  plain- 
tiffs '^  were  delivering  the  goods  to  tiie  purchasers,  the  tax 
collector  of  Nez  Perce  county  assessed  the  property  to  appel- 
lants and  demanded  payment  of  the  taxes  under  the  revenue 
laws  of  this  state. 

There  is  no  question  as  to  the  regularity  of  the  assessment, 
provided  the  property  had  become  a  part  of  the  taxable 
property  of  this  state  and  was  not  protected  by  the  commerce 
clause  of  the  constitution  of  the  United  States  and  the  act 
of  Congress  regulating  interstate  commerce.  The  appel- 
lants, Parks  Bros.,  place  their  sole  reliance  on  the  contention 
that  the  taxation  of  these  goods  was  a  violation  of  sections 
8  and  10  of  article  1  of  the  constitution  of  the  United  States 
and  the  acts  of  Congress  regulating  commerce  between  states. 
The  trial  court,  after  making  findings  of  fact,  as  hereinbefore 
set  out,  concluded  as  a  matter  of  law  that  the  property  in 
question  was  subject  to  taxation  within  this  state,  and  was 
properly  assessed  against  the  plaintiffs. 

Considerable  argpiment  has  been  made  upon  the  question 
as  to  where  and  when  the  sale  of  these  goods  took  place, 
whether  in  California  or  Idaho.  As  we  view  the  case,  how- 
ever, that  question  is  of  but  slight  importance.  It  is  not 
out  of  place,  though,  to  observe  that  the  title  to  the  prop- 
erty clearly  rested  in  the  vendors.  They  were  still  in  pos- 
session and  would  retain  the  title  until  the  purchase  price 
was  received  by  them.    While  there  undoubtedly  existed  a 
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contract  between  the  plaintiffs  and  purchasers  looking  to  the 
sale  of  this  property,  the  transaction  had  not  yet  been  closed, 
and  the  sale  had  not  yet  been  consummated. 

In  State  v.  O'Neil,  5S  Vt.  140,  56  Am.  Rep.  557,  2  Atl. 
586,  the  question  arose  as  to  where  a  sale  of  certain  liquors 
had  taken  place,  whether  in  the  state  of  New  York  or  Ver- 
mont. O'Neil  had  received  orders  by  mail  from  various  cus- 
tomers in  Rutland,  Vermont,  and  he  filled  these  orders  by 
shipping  jugs  of  liquor  by  C.  0.  D.  express  to  the  various 
purchasers  in  Vermont,  with  instructions  to  the  express  com- 
pany to  deliver  the  goods  if  the  purchaser  accepted  and  paid 
for  them ;  if  not,  to  hold  the  goods  and  notify  the  consignor. 
In  considering  this  question,  the  supreme  court  of  Vermont 
^^  said:  '*The  goods  were  intrusted  to  the  carrier  to  trans- 
port to  the  place  of  destination  named,  there  to  present  them 
for  acceptance  to  the  consignee,  and  if  he  accepted  them  and 
paid  the  accompanying  invoice  and  the  transportation 
charges,  to  deliver  them  to  hiip ;  otherwise,  to  notify  the  con- 
signor and  hold  them  subject  to  his  order.  It  is  difficidt  to 
see  how  a  seller  could  more  positively  and  unequivocally  ex- 
press his  intention  not  to  relinquish  his  right  of  property  or 
possession  in  goods  until  payment  of  the  purchase  price  than 
by  this  method  of  shipment.  We  do  not  think  the  case  is 
distinguishable  in  principle  from  that  of  a  vendor  who  sends 
his  clerk  or  agent  to  deliver  the  goods,  or  forwards  them  to, 
or  makes  them  deliverable  upon  the  order  of,  his  agent,  with 
instructions  not  to  deliver  them  except  on  pa3rment  of  the 
price,  or  performance  of  some  other  specified  condition  pre- 
cedent by  the  vendee.  The  vendors  made  the  express  com- 
pany their  agent  in  the  matter  of  the  delivery  of  the  goods, 
with  instructions  not  to  part  with  the  possession  of  them 
except  upon  prior  or  contemporaneous  receipt  of  the  price. 
The  contract  of  sale,  therefore,  remaining  inchoate  or  ex- 
ecutory while  the  goods  were  in  transit,  or  in  the  hands  of 
the  express  company,  and  could  only  become  executed  and 
complete  by  their  delivery  to  the  consignee.  There  was  a 
completed  executory  contract  of  sale  in  New  York ;  but  the 
completed  sale  was,  or  was  to  be,  in  this  state." 

That  case  was  taken  to  the  supreme  court  of  the  United 
States  on  a  writ  of  error  (United  States  v.  Sanges,  144  U.  S. 
310, 12  Sup.  Ct.  Rep.  609,  36  L.  ed.  445),  and  the  writ  was  dis- 
missed  by  the  supreme  court  upon  the  ground  that  no  fed- 
eral question  was  involved. 
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But  to  our  minds,  the  decisive  question  to  be  determined 
in  the  case  at  bar  is,  Had  the  property  shipped  from  San 
Francisco  ceased  to  be  property  in  transit  and  become  a  part 
of  the  mass  and  bulk  of  the  property  of  this  state  f  If  it 
had,  then  it  was  subject  to  taxation  under  the  revenue  laws 
of  this  state.  In  view  of  the  facts  as  found  by  the  trial 
court,  it  occurs  to  us  that  the  property  was  no  longer  the 
subject  of  interstate  transportation.  It  had  passed  from  the 
*^^  hands  of  the  carrier  back  to  the  hands  of  the  owners, 
the  Parks  Bros.  It  was  no  longer  in  the  ''original  package" 
in  which  it  was  shipped,  but,  on  the  contrary,  those  packages 
had  been  broken  and  separated,  and  the  distribution  was  in 
process  when  the  ofKcer  levied  this  tax  assessment  on  the 
property. 

It  appears  that  the  vendors  would  put  up  the  whole  order 
of  one  purchaser  in  a  separate  package,  which  might  be 
small  or  large,  and  mark  it  with  the  name  of  the  purchaser, 
and  then  when  all  the  packages  were  done  up  that  were  to 
be  sent  to  one  shipping  point,  they  woidd  pack  a  large  num- 
ber of  the  smaller  packages  in  one  box  or  case  for  shipment. 
The  question  has  arisen  in  this  case  as  to  which  should  be 
considered  the  "original  package'' — ^the  smaller  package 
intended  and  designed  for  the  individual  purchaser,  or  the 
entire  box  as  the  same  was  shipped  from  San  Francisco  to 
Do,  Idaho.  We  think  this  question  has  been  fully  answered 
by  the  highest  court  in  the  land  vested  with  jurisdiction  to 
determine  that  question,  and  such  determination  has  been 
adverse  to  the  contention  made  by  the  appellants.  A  very 
interesting  and  instructive  case  on  the  subject  is  that  of  May 
V.  City  of  New  Orleans,  51  La.  Ann.  1064,  25  South.  959. 
In  stating  the  question  under  consideration  in  that  case,  Mr. 
Justice  Blanchard  said:  "The  question,  then,  which  the  case 
really  presents  is.  What  is  the  'original  package'?  Is  it 
the  package  in  which  the  goods  are  put  up  for  the  conven- 
ience by  the  foreign  manufacturer,  or  is  it  the  case,  the  box, 
the  covering  in  which  the  goods  so  put  up  by  the  manu- 
facturer are  packed  for  shipment f  Is  the  manufacturer's 
package  the  original  package,  in  the  legal  interpretation,  or 
must  that  be  held  to  be  the  original  package  which  is  de- 
livered to  the  carrier  for  transportation  to  the  desired  des- 
tination f  If  the  package  put  up  by  the  manufacturer  be  the 
original  package,  then  plaintiffs'  objection  to  the  assessment 
complained  of  is  well  taken.    If  the  case  or  box  in  which 
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the  goods  are  placed  for  shipment  be  the  original  package, 
then  their  case  fails."  After  reviewing  and  considering 
a  number  of  authorities  dealing  with  the  subject  of  *^^  ''orig- 
inal packages,"  the  learned  justice  says:  "Other  authorities 
of  the  same  tenor  might  be  cited,  but  these  suffice  to  support 
the  contention  of  the  defendant  that  the  'original  package,' 
in  this  case,  must  be  held  to  be  that  in  which,  the  goods  were 
shipped  to  and  received  by  the  plaintiffs,  and  not  the  smaller 
packages  put  up  by  the  manufacturer,  and  packed  within  the 
case  delivered  to  the  carrier." 

This  case  was  taken  on  writ  of  error  to  the  supreme  court 
of  the  United  States  (May  v.  City  of  New  Orleans,  178  U, 
S.  496,  20  Sup.  Ct.  Rep.  976,  44  L.  ed.  1165),  and  after  con- 
sidering  and  approving  the  views  announced  by  the  Louis- 
iana court,  the  supreme  court  said:  "In  our  judgment,  the 
''original  package'  in  the  present  case  was  the  box  or  case 
in  which  the  goods  imported  were  shipped,  and  when  the 
box  or  case  was  opened  for  the  sale  or  delivery  of  the 
separate  parcels  contained  in  it,  each  parcel  of  the  goods 
lost  its  distinctive  character  as  an  import  and  became  prop- 
erty subject  to  taxation  by  the  state  as  other  like  property 
situated  within  its  limits.  The  tax  here  in  question  was  not 
in  any  sense  a  tax  on  imports,  nor  a  tax  for  the  privilege 
of  bringing  the  things  imported  into  the  state.  It  was  not 
A  tax  on  plaintiff's  goods  because  they  were  imported  from 
another  country,  but  because  at  the  time  of  the  assessment 
they  were  in  the  market  for  sale  in  separate  parcels,  and 
therefore  subject  to  be  taxed  as  like  property,  in  the  same 
condition,  that  had  its  origin  in  this  country." 

It  follows  from  what  has  been  said  in  May  v.  City  of  New 
Orleans,  178  U.  S.  496,  20  Sup.  Ct.  Rep.  976,  44  L.  ed.  1165, 
and  other  cases  to  the  same  effect,  that  the  original  package 
in  the  case  at  bar  consists  of  the  box  or  case  as  it  was  ship- 
ped from  California  to  Idaho.  After  that  box  or  case  was 
received  by  the  owners  at  its  destination,  and  opened  and 
the  smaller  packages  removed  therefrom,  it  ceased  to  be  an 
article  of  interstate  commerce,  and  was  subject  to  the  taxing 
power  of  the  state  where  found.  The  facts  and  circum- 
stances of  this  case  make  it  quite  different  from  a  case 
where  the  goods  were  shipped  C.  0.  D.  and  were  delivered  by 
the  carrier  to  the  purchaser  at  the  depot  or  *^^  warehouse, 
and  the  purchase  price  then  and  there  received  by  the  car- 
rier for  and  on  behalf  of  the  vendor. 
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Appellants  have  cited  and  relied  on  Norfolk  &  Western 
By.  Co.  V.  Sims,  191  U.  S.  441,  24  Sup.  Ct.  Rep.  151,  48  L. 
ed,  254.  That  was  a  ease  where  Sears,  Roebuck  &  Co.,  of 
Chicago,  had  sold  a  sewing-machine  to  a  purchaser  in  North 
CaroUna  on  written  mail  order  from  the  purchaser.  The 
machine  was  shipped  from  Chicago  C.  0.  D.,  and  upon  the 
receipt  thereof  at  its  destination  in  North  Carolina,  the  pur- 
chaser paid  the  purchase  price  to  the  agent,  and  before  the 
purchaser  had  received  the  machine,  the  sheriff  notified  the 
agent  that  the  vendors  would  have  to  pay  a  license  before 
delivering  the  machine,  and  on  their  refusal  to  do  so,  he 
seized  the  property,  liie  supreme  court  of  North  Carolina 
sustained  the  action  of  the  sheriff  and  held  that  the  license 
tax  was  properly  collectible:  Broom  v.  Broom,  130  N.  C. 
562,  41  S.  E.  673.  On  writ  of  error  to  the  supreme  court 
of  the  United  States,  the  judgment  of  the  supreme  court  of 
North  Carolina  was  reversed,  the  court  holding  that  the  ac- 
tion of  the  North  Carolina  authorities  amounted  to  levying 
a  tax  on  interstate  commerce.  This  latter  decision  seems  to 
have  rested  on  the  principle  announced  in  the  case  of  Leisy 
▼.  Hardin,  135  U.  S.  100,  10  Sup.  Ct.  Rep.  681,  34  L.  ed* 
128,  wherein  the  court  said:  ''It  ii^  only  after  the  importa- 
tion is  complete  and  the  property  imported  is  mingled  with 
and  becomes  a  part  of  the  general  property  of  the  state  by 
the  importer  that  the  state  regulations  can  act  upon  it.'^ 

In  Re  Kinyon,  9  Idaho,  642,  75  Pac.  268,  this  court  had 
imder  consideration  the  question  of  the  taxing  power  of  the 
state  where  it  affects  interstate  commerce,  and  reviewed  most 
of  the  authorities  cited  in  the  case  at  bar.  In  that  case  that 
court  said:  ''It  should  be  observed,  however,  that  a  distinc- 
tion has  been  made  where  the  goods  or  property  at  the  time 
of  the  sale  are  within  the  state  and  under  the  control  and 
4sare  of  the  agent  or  solicitor.  In  such  cases  it  is  said  that 
both  the  property  and  the  business  or  occupation  are  within 
the  jurisdiction  of  the  state,  and  therefore  subject  to  its 
regulation  and  control,  and  that  any  transaction  with  refer- 
ence **^  thereto  does  not  look  to  interstate  commerce  for 
the  carrying  out  and  execution  of  the  same." 

In  support  of  that  statement,  we  cited  the  case  of  Emert 
T.  State,  156  U .  S.  296, 15  Sup.  Ct.  Rep.  367,  39  L.  ed.  430. 

We  conclude  in  the  case  under  consideration  that  the  prop- 
erty had  ceased  to  be  the  subject  of  interstate  commerce, 
and  no  longer  in  the  "original  packages,"  but  had  be- 
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come  a  part  and  parcel  of  the  general  body  of  the  property 
of  this  state,  and  was  subject  to  the  taxing  power  thereof, 
and  that  the  tax  was  properly  assessed  thereon. 

The  judgment  of  the  trial  court  is  affirmed,  with  costs  in 
favor  of  respondent. 

Sullivan,  J.,  concurs. 


An  Original  Package,  as  applied  to  interatate  commerce,  is  a  package, 
bundle  or  aggregation  of  goods,  put  up  in  whatever  form,  covering  or 
receptacle  for  transportation,  and  as  a  anit  transported  from  one  state 
to  another:  Austin  ▼.  State,  101  Tenn.  563,  70  Am.  St.  Rep.  703;  Mc- 
Gregor ▼.  Cove,  104  Iowa,  465,  65  Am.  St.  Bep.  522;  Commonwealth 
T.  Paul,  170  Pa.  284,  60  Am.  St.  Bep.  776.  The  case,  box  or  bale  in 
which  separate  articles  are  placed  together  for  transportation  con- 
stitutes the  original  package.  No  single  article  therein,  though  sepa- 
ratelj  wrapped,  is  an  original  package:  State  v.  Parsons,  124  Mo. 
436,  46  Am.  St.  Bep.  457.  SmaU  pasteboard  boxes,  each  containing 
ten  cigarettes,  separately  sealed  and  stamped  with  a  revenue  stamp, 
shipped  loose,  unaddressed,  but  delivered  to  an  express  companj  for 
transportation,  the  company's  receipt  showing  the  number  of  pack- 
ages  and  the  person  to  whom  they  are  shipped,  are  not  original  pack- 
ages: Cook  V.  MarshaU  Countj,  119  Iowa,  384, 104  Abl  St.  Bep.  283. 


PRATT  ▼.  NORTHERN  PACIFIC  EXPRESS  COMPANY. 

[13  Ida.  373,  90  Pae.  341.] 

0ABBIEB8 — Ownership  of  Property  OonBlgned— Bight  to  Sue. 

If  a  shipper  delivers  his  property  to  a  carrier,  marked  and  addressed 
to  another  person  as  consignee,  and  gives  the  carrier  no  other  or 
further  notice  than  that  to  be  presumed  and  inferred  from  the  act 
of  consignment,  the  law  will  presume  the  contract  for  transportation 
to  have  been  made  for  and  on  behalf  of  the  consignee,  and  that  he 
is  the  owner  of  the  property  and  entitled  to  its  possession  and  to 
sue  therefor,    (pp.  273,  274.) 

CABBIEBS — Ownership  of  Ooods  Consigned. — ^If  a  shipper  de- 
livers his  property  to  a  carrier  without  special  instructions  as  to  its 
ownership  or  its  delivery  on  any  condition,  the  consignee  becomes 
immediately  entitled  to  the  possession  of  the  property,  and  may  de- 
mand and  lawfully  receive  it  forthwith  from  the  carrier,  and  the 
latter  is  justified  in  delivering  it  to  the  consignee  at  any  point  on  its 
line  of  transportation,    (p.  274.) 

OABBIEBS — ^Express  Companies — Ownership  of  Property  Con- 
signed— ^Bight  to  Sue. — ^If  a  consignor  intrusts  money  to  an  express 
company  with  general  directions  to  deliver  it  to  a  consignee  named, 
he  thereby  vests  the  right  to  the  possession  of  the  money  in  the 
consignee,  and  in  the  absence  of  any  different  or  contrary  instruc- 
tions, or  any  demand  for  the  money,  prior  to  the  consignee's  de- 
mand therefor,  the  latter  is  entitled  to  recover  it^  upon  the  failure 
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Jtnd  refaaal  of  the  express  eompany  to  deliver  the  money  to  him.     (p. 
275.) 

OABBIEBS-^Owneishlp  of  Property  Consigned. — ^If  property 
is  received  by  a  carrier  on  an  unconditional  and  unrestricted  consign- 
ment, the  carrier  not  only  may,  but  must,  treat  the  consignee  as  the 
Absolute  owner  until  it  receives  notice  to  the  contrary,     (p.  275.) 

J.  E.  Babb,  for  the  appellant. 

I.  N.  Smith  and  J.  Oreen,  for  the  respondent 

• 

•^  AILSHIE,  C.  J.  This  action  was  prosecuted  by  the 
plaintiff  against  the  Northern  Pacific  Express  Company  for 
the  recovery  of  the  sum  of  six  hundred  and  sixty  dollars, 
consigned  by  one  J.  W.  Pratt  from  the  defendant's  oflSce  at 
€uldesac,  Idaho,  to  the  plaintiff  at  Lewiston,  Idaho.  On  the 
twenty-third  day  of  November,  1904,  the  consignor,  J.  W. 
Pratt,  delivered  to  the  defendant's  agent  at  its  ofSce  in  Cul- 
desac  a  sack  or  package  for  shipment  containing  six  hun- 
dred and  sixty  dollars,  lawful  money  of  the  United  States, 
and  prepaid  the  charges  thereon,  and  the  package  was  ad- 
dressed and  directed  to  the  plaintiff  at  Lewiston.  The  de- 
fendant's agent  issued  to  the  consignor  a  receipt,  the  prin- 
cipal part  of  which  is  as  follows: 

*'Culdesac,  Idaho,  November  23,  1904. 
"Received  of  J.  W.  Pratt  1  sk.  said  to  contain  money 
valued  at  six  hundred  and  sixty  and  no-100  dollars,  and 
marked  J.  M.  Pratt,  Lewiston,  Idaho.  Prepaid  50  cents, 
which  we  undertake  to  forward  to  our  agency  nearest  and 
most  convenient  to  destination  only,"  etc. 

The  express  company  neglected  and  refused  to  deliver  this 
money  to  the  consignee,  and  after  written  demand  was  made 
upon  the  agent  at  Lewiston,  and  refusal  to  pay,  this  action 
was  instituted.  It  seems  from  the  evidence  that  the  night 
after  the  deposit  of  this  money  with  the  express  company  its 
*''•  office  was  robbed  and  this  money,  together  with  other 
property,  was  taken  therefrom.  The  defendant  demurred  to 
the  complaint  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  the  demurrer  was 
overruled.  The  defendant  then  answered  putting  in  issue 
all  the  material  allegations  of  plaintiff's  complaint.  After 
the  evidence  was  all  in  the  defendant  moved  for  a  nonsuit 
on  various  grounds,  the  principal  of  which  is  that  the  plain- 
tiff, the  consignee,  was  not  the  owner  of  the  money  consigned, 
and  had  no  property  therein  and  could  not  maintain  this  ao- 
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tion  against  the  company,  and  that  the  only  person  who  had 
any  interest  in  the  property  or  incurred  any  risk  in  the  ship- 
ment was  the  consignor,  and  that  he  alone  could  sue.  This 
motion  was  overruled.  The  case  was  submitted  to  the  jury 
and  they  returned  a  verdict  in  favor  of  the  plaintiff.  This 
appeal  is  from  the  judgment  and  an  order  denying  a  motion 
for  a  new  trial. 

The  only  proposition  presented  by  the  appellant  on  this 
appeal  is  that  the  consignor  was  the  proper  party  to  sue,  and 
that  the  consignee  cannot  maintain  his  action  herein.  The 
respondent  controverts  this  proposition,  but,  in  the  first  place, 
contends  that  the  defendant  waived  the  point  by  failure  to 
demur  under  section  4174,  Revised  Statutes.  He  contends 
that  this  question  should  have  been  raised  by  demurrer  to  the 
complaint  on  the  ground  ''that  the  plaintiff  has  not  the  legal 
capacity  to  sue,"  and  that  by  failure  to  do  so  under  section 
4178,  it  is  precluded  from  thereafter  urging  that  objection. 
We  do  not  think  this  point  is  well  taken.  A  demurrer  on  the 
grounds  of  want  of  legal  capacity  to  sue,  it  seems  to  us,  must 
relate  to  some  legal  disability  on  the  part  of  the  plaintiff  to 
prosecute  and  maintain  his  action.  As  said  by  Pomeroy 
in  his  Code  Remedies  (fourth  edition),  page  180,  this  dis- 
ability must  be  ''such  as  infancy,  coverture,  idiocy  and  the 
like,  and  not  the  absence  of  facts  sufficient  to  constitute  a 
cause  of  action.'*  A  plaintiff  may  have  legal  capacity  to  sue 
and  to  prosecute  his  action  against  the  defendant,  but  if  he 
does  not  have  a  cause  of  action,  he  certainly  cannot  recover: 
Wetmore  v.  San  Francisco,  44  Cal.  294;  Robinson  v.  Peru 
«''''  Plow  &  Wheel  Co.,  1  Okla.  140,  31  Pac.  988 ;  Krewson  v. 
Purdom,  13  Or.  563,  11  Pac.  281.  The  demurrer  in  this  case 
was  properly  overruled,  for  the  reason  that  the  complaint 
stated  facts  sufficient  to  constitute  a  cause  of  action,  irrespec- 
tive of  the  question  as  to  whether  the  ownership  of  the  prop- 
erty sued  for  was  in  the  consignor  or  consignee.  It  is  pretty 
generally  agreed  among  the  courts  and  text-writers  that  the 
presumption  in  the  first  instance  is  that  the  consignee  is  the 
owner  of  the  property  and  entitled  to  maintain  an  action 
either  for  damages  sustained  or  for  loss  of  the  property  by 
the  carrier.  Justice  McClain  of  the  supreme  court  of  Iowa,, 
in  his  article  on  Carriers  (6  Cyc.  510),  says:  "The  presump- 
tion that  title  to  the  goods  passes  to  the  consignee  on  delivery 
to  the  carrier  will  sustain  an  action  by  the  consignee  as  owner^ 
either  in  tort  or  for  breach  of  contract,  the  contract  of  ship- 
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ment  being  presumed  to  have  been  made  for  his  benefit. '^ 
This,  we  think,  states  the  generally  accepted  rule  of  law  gov- 
erning such  cases.  It  therefore  follows  that  if  the  plaintiff 
must  fail  in  his  action,  he  must  do  so  upon  the  facts  disclosed 
upon  the  trial  rather  than  upon  demurrer  to  his  complaint. 

The  only  evidence  produced  upon  the  trial  touching  the 
ownership  and  right  of  possession  in  this  property  is  that 
given  by  the  consignor  and  consignee,  and  is  as  follows :  The 
consignor,  J.  W.  Pratt,  testified:  "I  was  sending  this  money 
to  my  brother  for  payment  on  some  money  I  owed  him.'' 
The  consignee,  the  plaintiff  in  this  case,  testifies  on  cross* 
examination  as  follows:  ''Q.  Do  you  know  why  any  money 
was  being  sent  you  at  that  time  by  your  brother?  A.  Why 
it  was  sent  to  mef  Q.  Yes.  A.  He  owed  me  this  money. 
Q.  What  money  is  that!  A.  The  money  he  was  to  send  me. 
Q.  If  I  understand  you,  any  money  that  was  being  sent,  if  he 
sent  any,  was  being  sent  in  payment  of  an  indebtedness  he 
owed  you?  A.  Yes,  sir."  At  the  trial  plaintiff  produced 
the  receipt  issued  by  defendant's  agent  at  Culdesac,  proved  a 
demand  made  on  the  company  for  the  money  after  they  had 
been  given  a  reasonable  time  for  the  delivery  of  the  same,  and 
produced  the  consignor  as  a  witness  on  his  behalf.  It  was 
also  shown  that  the  agent  at  Culdesac  had  stated  to  plaintiff's 
attorney  *^®  that  the  office  had  been  robbed  and  this  money 
had  been  stolen;  that  the  agent  at  Lewiston  refused  to  pay 
the  money,  and  also  stated  to  plaintiff's  attorney  that  he  un- 
derstood the  office  at  Culdesac  had  been  robbed  and  this  money 
stolen.  Under  this  state  of  facts  this  question  arises  as  to 
whether  the  plaintiff  can  maintain  this  action  or  it  should 
have  been  prosecuted  in  the  name  of  the  shipper.  This  ques- 
tion seems  to  have  disturbed  the  judicial  mind  in  England  at 
a  very  early  date,  even  before  transportation  by  land  had  be- 
come very  general.  In  Griffith  v.  Engledew,  6  Serg.  &  R. 
(Pa.)  429,  9  Am.  Dec.  444,  the  supreme  court  of  Pennsyl- 
vania divided  over  the  application  of  this  principle  of  law, 
and  in  the  majority  and  dissenting  opinions  will  be  found  an 
interesting  review  of  the  early  English  authorities  on  the  sub- 
ject. The  majority  of  the  court  held  that  although  the  title 
to  the  goods  remained  in  the  consignor,  still  the  contract  was 
made  for  the  benefit  of  the  consignee,  and  that  he  might  sue 
upon  it,  and  that  the  carrier,  having  received  the  goods  under 
agreement  to  deliver  them  to  the  consignee,  could  not  be  heard 
to  question  the  latter 's  right  to  maintain  an  action  for  their 
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recovery.  In  later  years  the  English  courts  seem  to  have  held 
that  the  action  can  only  be  maintained  by  the  owner  of  the 
goods,  property  or  money  intrusted  to  the  carrier.  In  sup- 
port of  this  view,  the  case  of  Coombs  v.  Bristol  etc.  By.  Co., 
3  Hurl.  &  N.  510,  determined  in  the  court  of  exchequer  in 
1858,  will  be  found  very  interesting  and  instructive. 

In  this  country  the  point  has  been  variously  determined, 
though  perhaps  there  is  not  such  a  great  conflict  when  the 
facts  of  the  cases  are  taken  into  consideration  as  would  at 
first  appear.  Where  the  consignor  has  sued,  the  courts  have 
generally  held  that  he  was  a  proper  party  and  could  maintain 
his  action,  and  where  the  consignee  has  sued,  they  have  gen- 
erally sustained  him. 

In  Ogden  v.  Coddington,  2  E.  D.  Smith,  317,  the  court  of 
common  pleas  of  New  York,  in  1854,  said :  "I  think  the  plain- 
tiffs are  right  in  saying  that  a  mere  consignee  cannot  maintain 
an  action  for  the  negligence  of  the  carrier,  or  the  breach  of 
the  carrier's  contract.  Such  right  of  action  belongs  to  the 
^'^  owner  of  the  goods.  The  contract  of  the  carrier,  as  evi- 
denced by  the  bill  of  lading,  is  made  with  the  shipper.  If  the 
shipper  is  owner,  or  has  a  special  property  in  the  goods,  he 
may  sue  thereon.  If  the  consignee  is  owner,  then  the  shipper 
is  regarded  as  his  agent,  and  the  contract  being  made  for  the 
owner's  benefit  he  may  sue  thereon,  in  virtue  of  his  property 
in  the  goods  and  his  exclusive  beneficial  interest  in  the  eon- 
tract."  In  1873  the  same  question  arose  in  Alabama,  in  the 
case  of  Southern  Express  Co.  v.  Armstead,  50  Ala.  350,  and 
the  court  there  said:  ''The  consignee  of  goods  has  the  right 
to  sue  for  their  loss  by  the  carrier,  notwithstanding  another 
party  may  be  the  owner  of  them.  The  obligation  is  to  de- 
liver to  him.  Generally,  the  property  vests  in  him  by  the 
mere  delivery  to  the  carrier.  Although  the  absolute  or  gen- 
eral owner  of  personal  property  may  support  an  action  for 
any  injury  thereto  if  he  have  the  right  of  immediate  posses- 
sion, this  does  not  necessarily  devest  the  right  of  the  consignee 
to  sue,  notwithstanding  he  has  never  had  the  actual  posses- 
sion." 

The  case  nearest  in  point  with  the  one  at  bar  as  to  the  facts 
involved  is  that  of  Bemstine  v.  Union  Express  Co.,  40  Ohio 
St.  451,  determined  by  the  supreme  court  of  Ohio  in  1884. 
The  point  there  determined  is  stated  in  the  syllabus  as  fol- 
lows :  **  Where  a  creditor,  living  at  a  distance  from  his  debtor^ 
requests  the  payment  of  the  debt  without  giving  specific  in- 
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structions  as  to  how  the  money  shall  be  sent,  and  the  debtor 
sends  it  by  an  express  company,  and  it  is  lost  in  transitu,  the 
debtor  may  maintain  an  action  against  the  company  for  its 
recovery." 

In  the  latest  edition  of  Hutchinson  on  Carriers,  volume  3, 
section  1713,  the  author  in  discussing  the  subject,  **When  a 
Consignee  may  Sue,"  says:  "And  it  may  be  stated  as  a  well- 
settled  rule  that  if  the  goods  are  delivered  to  the  carrier  on 
behalf  of  the  consignee,  and  at  his  request  or  by  his  direction, 
either  express  or  implied,  and  no  other  fact  appears,  the  legal 
presumption  will  be  that  the  property  in  the  goods  immedi- 
ately on  such  delivery  becomes  vested  in  him,  and  that  he  is 
the  proper  party  to  bring  action  against  the  carrier,  either 
in  assumpsit  in  his  own  name  upon  the  contract  with  the 
consignor  as  his  agent,  or  in  case  for  the  breach  of  duty  on 
^^^  the  part  of  the  carrier,  or  in  the  name  of  the  agent  for 
his  use  upon  the  special  contract  of  affreightment.  But,  after 
all,  the  question  whether  the  property  in  the  goods  has  passed 
to  the  consignee  by  a  delivery  to  the  carrier  will  depend  upon 
the  intention  of  the  transaction,  and  this  may  always  be 
shown.  And  if  the  consignee,  after  the  goods  have  been  de- 
stroyed in  transit,  purchases  them  from  the  owner,  it  has 
been  held  that  such  consignee  may  maintain  an  action  in  his 
own  name  against  the  carrier  for  damages.  And  the  fact 
that  the  goods  were  destroyed  before  the  consignee's  purchase 
was  held  to  make  no  difference." 

In  6  Cyclopedia,  page  468,  Justice  McClain,  the  author  of 
the  text,  in  considering  the  question  as  to  whom  delivery  may 
be  made  by  the  carrier,  says:  ** Where  the  carrier  receives  the 
goods  under  a  contract,  either  express,  or  implied  from  the 
marks  on  the  goods,  to  deliver  them  to  a  person  named,  with- 
out any  reservation  of  power  or  disposal  by  the  consignor, 
then  the  delivery  to  such  person  completes  the  contract  and 
relieves  the  carrier  from  further  liability.  This  rests  on  the 
assumption  which  the  carrier  is  authorized  to  entertain  that 
the  title  to  the  goods  passes  to  the  consignee  on  delivery  to 
the  carrier":  See,  also,  7  Am.  &  Eng.  Ency.  of  Law,  220; 
12  Am.  &  Eng.  Ency.  of  Law,  558.  It  will  be  seen  that  the 
authorities  quite  generally  agree  that  where  the  shipper  de- 
livers his  property  to  the  carrier,  marked  and  addressed  to 
another  person  as  consignee,  and  gives  the  carrier  no  other 
or  further  notice  than  that  to  be  presumed  and  inferred  from 
the  act  of  consignment,  the  law  will  presume  the  contract  for 
Am.  St.  Eep.,  Vol.  121—18 
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transportation  to  have  been  made  for  and  on  behalf  of  the 
consignee,  and  that  the  consignee  is  the  owner  of  the  property 
and  entitled  to  its  possession  and  to  sue  therefor.  It  should 
also  be  remembered  that  where  the  shipper  delivers  the  prop- 
erty over  to  the  carrier  without  any  special  instructions  as  to 
its  ownership  or  its  delivery  on  any  condition,  the  consignee 
becomes  immediately  entitled  to  the  possession  of  the  property, 
and  may  demand  and  lawfully  receive  it  forthwith  from  the 
carrier,  and  that  the  carrier  will  be  justified  in  delivering  it 
to  the  consignee  at  any  point  on  its  line  of  transportation :  2 
*®*  Hutchinson  on  Carriers,  sec.  735;  Southern  Ex.  Co.  v. 
Williams,  99  Ga.  482,  27  S.  E.  743. 

In  the  case  at  bar  the  plaintiff  might  have  lawfully  de- 
manded this  sack  of  money  from  the  express  agent  immedi- 
ately after  its  delivery  by  the  consignor,  and  the  express  com- 
pany would  have  been  legally  justified  in  delivering  it  to  the 
plaintiff  then  and  there  or  at  any  point  along  its  line  of 
transportation  thereafter;  provided,  however,  that  the  con- 
signor had  not  in  the  meanwhile  given  different  or  contrary 
directions  to  the  express  company.  In  Bemstine  v.  Union 
Express  Co.,  40  Ohio  St.  451,  the  creditors  had  written  their 
debtor  to  **send  them  some  money,"  but  did  not  direct  him 
as  to  the  means  he  should  employ  in  sending  it.  The  court 
held  that  it  was  the  duty  of  the  debtor  to  pay  his  creditor 
in  person,  and  that  the  money  while  in  the  hands  of  the  ex- 
press company  was  there  at  the  risk  of  the  debtor,  and  that 
the  loss  primarily  fell  upon  the  debtor;  that  the  deposit  of 
the  money  with  the  express  company  did  not  pay  the  debt  and 
did  not  relieve  the  consignor  of  his  liability  to  his  creditors, 
and  that  therefore  the  debtor  was  a  proper  party  to  sue  for 
its  recovery.  It  should  be  borne  in  mind,  however,  that  the 
Ohio  court  did  not  hold  that  under  the  facts  of  that  case  the 
creditor  could  not  have  maintained  an  action  against  the  car- 
rier. It  is  true  it  did  hold  that  the  consignor  could  maintain 
the  action.  Had  the  debtor  made  no  demand  of  the  carrier 
and  the  creditors  had  sued,  we  are  inclined  to  the  opinion  that 
the  court  would  have  sustained  them  in  their  action.  In  the 
case  at  bar  the  consignor  was  indebted  to  his  brother  and  was 
sending  him  this  money  ii>  payment  thereof.  The  consignor 
said  this  was  **the  money  he  [the  debtor]  was  to  send  me."^ 
It  is  therefore  apparent  from  the  evidence  that  J.  W.  Pratt 
was  to  send  six  hundred  and  sixty  dollars  from  Culdesac  to 
J.  M.  Pratt,  the  plaintiff,  at  Lewiston.    Now,  then,  the  record 
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is  silent  as  to  the  manner  of  the  sending  or  the  means  he  was 
to  employ  in  sending  that  money.  If  the  law  presumes  in  the 
first  instance  that  the  consignee  was  the  owner  of  this  money, 
and  the  carrier  was  authorized  and  directed  to  deliver  it  to 
the  consignee,  and  this  was  money  it  had  been  agreed  between 
debtor  and  creditor  *®*  should  be  sent  to  the  creditor,  then, 
it  seems  to  us,  that  the  fact  of  the  consignee  appearing  in  an 
action  prosecuted  against  the  express  company  and  producing 
the  company's  receipt  for  the  money  and  the  consignor  as  a 
witness  in  his  behalf,  will  justify  the  further  conclusion  and 
presumption  that  the  manner  of  shipment  and  means  em- 
ployed were  also  such  as  had  been  agreed  upon  between  them. 
In  other  words,  with  the  evidence  before  us  as  produced  in 
this  case,  showing  that  this  property  was  to  be  sent  by  the 
consignor  to  the  consignee,  and  that  the  consignment  was  gen- 
eral in  terms,  and  such  as  would  lead  the  carrier  to  the  legal 
conclusion  that  both  the  title  and  right  of  possession  was 
thereby  vested  in  the  plaintiff,  and  there  being  no  evidence 
as  to  the  instructions  by  the  consignee  as  to  the  means  of  trans- 
mission of  the  fund,  it  appears  to  us  more  reasonable  to  infer 
that  the  means  employed  was  as  agreed  upon  or  as  directed 
than  otherwise.  The  express  company  is  liable  to  some  person 
for  this  money,  and  it  can  make  no  difference  to  the  company 
whether  it  pay  the  consignee  or  the  consignor;  the  only  con- 
cern it  has  is  to  see  that  it  is  protected  from  payment  a  second 
time.  This  judgment  in  favor  of  the  plaintiff  is  clearly  a  bar 
to  the  consignor  ever  maintaining  an  action  against  the  com- 
pany for  a  recovery  on  the  same  contract.  When  he  delivered 
the  property  to  the  express  company  he  directed  them  to  de- 
liver it  to  the  plaintiff.  He  thereby  vested  in  the  plaintiff 
an  immediate  right  to  the  possession  of  the  property.  He 
never  thereafter  changed  his  directions  or  instructions  to  the 
company,  and  has  never  demanded  of  the  company  that  they 
surrender  the  property  to  him  or  pay  damages  for  a  failure 
to  do  80.  If  after  the  loss  of  the  property,  as  in  this  case,  the 
consignee  demands  its  delivery  or  the  value  thereof,  and  upon 
failure  by  the  carrier  to  deliver-,  commences  his  action  prior 
to  any  change  of  instructions  on  the  part  of  the  consignor 
or  demand  by  him  for  the  property,  the  consignor  should 
thereafter  be  precluded  from  maintaining  an  action  for  its 
recovery  or  value.  Indeed,  where  the  property  is  received  on 
an  unconditional  and  unrestricted  consignment,  the  carrier 
not  only  may,  but  must,  treat  the  consignee  as  the  absolute 
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owner  until  '^^  he  receives  notice  to  the  contrary :  1  Hutch- 
inson on  Carriers,  sec.  177 ;  Sonia  Cotton  Oil  Co.  v.  Steamer 
Red  River,  106  La.  42,  87  Am.  St.  Rep.  293,  30  South.  303. 

It  appears  to  us  that  considerable  fallacy  and  illogical  rea- 
soning has  crept  into  some  of  the  cases  to  which  our  attention 
has  been  called,  and  this  seems  to  be  due  largely  to  the  fact 
that  in  these  cases  the  question  has  been  treated  with  a  view 
to  the  relation  existing  between  the  shipper  and  consignee  in 
reference  to  the  ownership  and  right  of  possession  of  the  prop- 
erty; rather  than  considering  the  true  question  of  the  relation 
the  carrier  sustains  to  each  of  these  parties  respectively.  Any 
difference  or  diversity  of  interest  that  may  arise  between  the 
consignor  and  consignee  can  in  no  respect  concern  the  car- 
rier so  long  as  it  is  protected  against  responding  for  the 
property  more  than  once.  The  ownership  may  be  general  and 
unqualified,  or  special  and  limited;  the  right  of  possession 
may  be  absolute  or  contingent ;  in  either  instance  the  interest 
would  be  sufficient  on  which  to  found  an  action  in  the  absence 
of  the  assertion  of  a  superior  right  in  another.  The  success 
of  the  demand  and  claim  of  one  apparently  entitled  to  posses- 
sion as  against  the  carrier  will  relieve  the  carrier  from  fur- 
ther responsibility  even  to  one  having  a  better  right.  Under 
our  statute  (Rev.  Stats.,  sec.  4113;  First  Nat.  Bank  of  Hailey 
V.  Bews,  3  Idaho,  486,  31  Pac.  816),  if  there  is  any  question 
or  doubt  as  to  the  party  to  whom  the  carrier  is  liable,  all 
necessary  parties  may  be  brought  in  and  required  to  set  up 
their  interests,  and  thereby  determine  the  respective  rights 
and  effectually  protect  the  defendant  from  the  possibility  of 
the  assertion  of  any  further  claim  by  other  parties.  So  in 
the  case  at  bar,  the  express  company  might  have  had  the  con- 
signor brought  in  as  a  party  to  set  up  any  interest  or  claim 
he  might  have.  We  think  the  plaintiff  has  shown  sufficient 
interest  in  the  subject  of  the  action  herein  to  sustain  the  ver- 
dict and  judgment  in  his  favor. 

No  other  assignment  of  error  has  been  argued  by  appel- 
lant, and  we  take  it  that  there  is  none  that  merits  considera- 
tion. We  are  not  unmindful  of  the  fact  that  some  things  we 
have  said  herein  are  in  conflict  with  what  is  perhaps  the 
***  weight  of  authority,  but  of  the  substantial  justice  which 
our  conclusions  reach  we  have  no  doubt.  If  our  reasoning 
should  appear  to  any  illogical,  it  is  in  no  worse  plight  than 
the  reasoning  of  some  of  the  cases  we  have  examined  as  the 
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same  presents  itself  to  onr  minds.     The  judgment  is  affirmed, 
with  costs  in  favor  of  the  respondent. 

Sullivan,  J.,  concurs. 


The  Bight  as  Between  the  Consignor  and  Consignee  of  goods  to  demand 
their  possession  from  the  carrier,  and  to  sue  for  their  loss  during 
transportation,  is  discussed  in  Capehart  v.  Furman  Farm  etc.  Co., 
a 03  Ala.  671,  49  Am.  St.  Rep.  60;  Sonia  Cotton  Oil  Co.  v.  Steamer 
Red  River,  106  La.  42,  87  Am.  St.  Rep.  293;  Templeton  v.  Equitable 
Mfg.  Co.,  79  Ark.  456,  116  Am.  St.  Rep.  88;  Missouri  Pac.  By.  Co. 
V.  Peru-Van  Zandt  Imp.  Co.,  73  Kan.  293,  117  Am.  St.  Rep.  46*8.  If 
one  not  the  owner  of  property  delivers  it  to  a  carrier  for  shipment, 
the  true  owner,  who  is  not  a  party  to  the  contract  of  shipment,  may, 
while  the  property  is  in  the  possession  of  the  carrier,  demand  and  re- 
claim it,  and,  upon  refusaL  enforce  his  demand  by  suit:  Georgia  B. 
B.  Co.  V.  Haas,  127  Ga.  187,  119  Am.  St.  Rep.  227. 


MULLEN  ft  CO.  V.  MOSELEY. 

[13, Ida.   457,   90  Pac.   986.] 

OAMINO — ^Becorery  of  Oambllng  Devices. — ^An  action  in 
replevin  or  claim  and  delivery  cannot  be  maintained  for  the  re- 
covery of  articles  admitted  to  be  devised  and  constructed  solely 
and  exclusively  for  gambling  purposes,  and  only  capable  of  use  in 
violating  the  laws  of  the  state,     (p.  280.) 

OAMINGI^ — ^Becoyery  of  Gambling  Devices. — No  one  can 
maintain  an  action  for  injury  to,  or  for  the  recovery  of,  an  article 
used  solely  for  gambling  in  violation  of  the  penal  laws  of  the  state. 
(p.  281.) 

OAIONGI^-Selsiire  and  Deatmction  of  Gambling  Devices. — A 
statute  which  authorizes  the  summary  seizure  and  destruction  of 
gambling  devices  is  a  legitimate  and  valid  exercise  of  the  police  power 
of  the  state  for  the  protection  of  the  morals,  peace,  safety  and  pros- 
perity of  the  community,     (p.  284.) 

OONSTITUTIONAIi  LAW— Summary  Seizure  of  Gambling 
Devices. — ^A  statute  authorizing  a  summary  seizure  and  destruction  of 
gambling  instrumentalities  and  devices  is  valid,  and  not  unconstitu- 
tional as  depriving  the  citizen  of  his  property  without  due  process  of 
law.     (p.  284.) 

GAMIKG^-^HmbUng  Devices — ^Nolsances. — ^Instruments  and  de- 
vices by  and  with  which  gambling  is  carried  on  are  nuisances  with- 
out any  express  declaration  to  that  effect  in  a  statute  prohibiting  their 
use  and  authorizing  their  summary  seizure  and  destruction,     (p.  285.) 

GAMING — Summary  Seizure  of  Gambling  Devices. — ^Gambling 
implements  which  are  designed  to  be  used  in  violation  of  the  criminiU 
law  may  be  summarily  seized  by  the  police  authorities  under  a  stat- 
otory  power  of  general  police  regulation  and  to  prevent  crime,  (p. 
285.) 
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Hawley,  Puckett  &  Hawlej,  for  the  appellants. 

G.  F.  Eoelsch  and  B.  P.  Quarles,  for  the  respondent. 

^^  AILSHIE,  C.  J.  This  action  was  commenced  by  the 
plaintiffs  to  recover  a  number  of  "slot  machines"  from  the 
defendant,  *®*  who  was  then  sheriff  of  Ada  county.  The 
cause  was  determined  in  the  district  court  on  an  agreed  state- 
ment of  facts,  and  judgment  was  entered  against  the  plain- 
tiffs and  in  favor  of  the  defendant  for  his  costs.  The  plain- 
tiffs have  appealed  from  the  judgment.  It  is  stipulated, 
among  other  things,  as  follows: 

**That  on  or  about  the  23d  day  of  March,  1905,  plaintiff 
was  and  now  is  the  owner  of  the  following  described  personal 
property,  to  wit: 

**Six  (6)  Mills'  slot  machines,  numbered  8,592,  6,171, 
12,232,  8,392,  751  and  661,  respectively,  one  (1)  Wattling 
machine  and  two  Gable  slot  machines  of  the  value,  if  of  any 
value  at  all,  of  one  hundred  and  twenty-five  ($125.()0)  dollars. 

''That  said  defendant  came  into  the  possession  of  said  prop- 
erty lawfully. 

''That  before  the  commencement  of  this  action,  to  wit,  on 
the  20th  day  of  January,  1906,  plaintiff  demanded  the  posses- 
sion of  said  property  from  the  defendant,  but  to  deliver  the 
same,  or  any  part  thereof,  defendant  refused  and  still  refuses, 
and  withholds  the  possession  thereof  from  the  plaintiff  to  his 
damage,  if  to  his  damage  at  all,  in  the  sum  of  one  ($1.00) 
dollar 

"That  said  property  above  described  are  gambling  devices, 
and  were  devised,  and  are  designed  and  constructed  for  the 
sole  and  only  purpose  of  playing  games  of  chance  for  money, 
and  are  not  adapted  to  any  other  use,  or  for  any  other  pur- 
pose; and  are  devised  and  adapted  solely,  entirely  and  only 
to  the  betting  of  money,  at  which  money  is  lost  or  won,  and 
are  not  capable,  susceptible  or  fitted  ta  be  devoted  or  used  in, 
or  for  any  other  purpose  or  purposes. 

"That  at  the  time  said  machines  were  originally  seized  by 
Constable  A.  Anderson,  and  for  some  days  prior  thereto, 
said  machines  were  all  being  used  for  the  sole  purpose  of 
playing  games  of  chance  at  which  money  was  bet,  and  won  or 
lost,  in  Boise,  Ada  County,  Idaho. 

' '  That  on  the  22d  day  of  October,  1904,  information  in  writ- 
ing and  under  oath,  was  presented  to  W.  C.  Dunbar,  a 
*^*  duly  elected,  qualified  and  acting  Justice  of  the  Peace  in 
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and  for  Boise  Precinct  No.  2,  Ada  County,  Idaho,  as  such  Jus- 
tice of  the  Peace,  that  gambling  devices,  to  wit,  the  slot  ma- 
chines mentioned  and  described  herein,  were  within  the  City 
of  Boise,  Ada  County,  Idaho,  and  within  the  jurisdiction  of 
said  Justice  of  the  Peace,  and  were  then  and  there  in  opera- 
tion, and  used  as  such  gambling  devices,  and  particularly  de- 
scribed said  machines,  and  the  places  where  the  machines 
were  then  situate. 

''That  thereupon  said  Dunbar  as  and  acting  as  such  Justice 
of  the  Peace,  thereafter  issued  warrants  directed  to  the 
Sheriflf  or  any  Deputy  SheriflE  or  Constable  of  said  county, 
commanding  that  the  said  gambling  devices,  the  said  slot 
machines  mentioned  and  described  herein,  and  other  slot 
machines,  be  seized  and  brought  before  him  in  his  office  in 
Boise,  in  said  county  and  state,  to  be  dealt  with  according 
to  law,  and  thereafter  placed  the  said  warrants  in  the  hands 
of  A.  Anderson,  a  duly  elected,  qualified  and  acting  constable 
of  said  precinct,  who  under  and  by  virtue  of  said  warrants 
seized  said  slot  machines  and  brought  the  same  before  said 
jiistice  of  the  peace  to  be  dealt  with  as  directed  by  the  statutes 
in  such  case  made  and  provided." 

It  is  further  stipulated  that  after  the  machines  were  brought 
before  the  justice  of  the  peace,  and  after  an  inspection  thereof 
by  the  justice  and  his  ascertainment  that  they  were  gambling 
devices  and  designed  for  the  purpose  of  playing  games  of 
chance,  the  justice  made  his  order,  commanding  and  directing 
that  the  machines  be  publicly  destroyed;  that  prior  to  the 
destruction  thereof  an  action  was  commenced  in  the  district 
court  for  the  recovery  of  the  machines  by  the  Mills  Novelty 
Company  against  the  justice  of  the  peace,  W.  C.  Dunbar,  and 
that  it  was  thereupon  stipulated  and  agreed  that  during  the 
pendency  of  the  action  in  claim  and  delivery,  the  property 
should  be  delivered  to  and  held  by  the  sheriff  of  the  county. 
The  case  of  the  Mills  Novelty  Company  v.  Dunbar  was  heard 
and  determined  in  the  district  court,  and  thereafter  upon 
appeal  to  the  supreme  court,  11  Idaho,  671,  *^  83  Pac.  932, 
and  the  judgment  was  in  favor  of  the  defendant.  Upon  the 
determination  of  that  case  this  action  was  commenced  by  these 
plaintiffs  against  the  sheriff,  claiming  the  specific  articles 
herein  enumerated.  The  order  for  the  destruction  of  these 
machines  was  had  in  conformity  with  and  under  the  provisions 
of  sections  1  and  4  of  the  act  approved  Februaiy  6,  1899 
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(Sess.  Laws  1899,  389),  and  known  as  the  anti-gambling  law. 
Those  sections  are  as  follows : 

**See.  1.  Every  person  who  deals,  plays  or  carries  on, 
opens  or  causes  to  be  opened,  or  who  conducts,  either  as  owner, 
employe  or  lessee,  whether  for  hire  or  not,  any  game  of  faro, 
monte,  roulette,  lansquenet,  rouge-et-noir,  rondo,  or  any  game 
played  with  cards,  dice,  or  any  other  device,  for  money, 
checks,  credit  or  any  other  representative  of  values,  is  guilty 
of  a  misdemeanor  and  is  punishable  by  fine  not  less  than  two 
hundred  dollars  or  imprisonment  in  the  county  jail  not  less 
than  four  months." 

**Sec.  4.  "Whenever  any  judge  or  justice  of  the  peace  shall 
have  knowledge  or  shall  receive  satisfactory  information  that 
there  is  any  gambling  table  or  gambling  device,  adopted  or 
devised  and  designed  for  the  purpose  of  playing  any  of  the 
games  of  chance  prohibited  in  section  1  of  this  Act,  within 
his  district  or  county,  it  shall  be  his  duty  to  forthwith  issue 
his  warrant,  directed  to  the  sheriff  or  constable,  to  seize  and 
bring  before  him  such  gambling  table  or  other  device,  and 
cause  the  same  to  be  publicly  destroyed,  by  burning  or  other- 


wise.'* 


The  appellant  attacks  section  4  of  this  act  on  the  ground 
that  it  is  in  violation  of  section  13,  article  1  of  the  state  con- 
stitution, which  provides,  among  other  things,  that  **no  per- 
son shall  ....  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law.'*  Counsel  for  appellants  insist  that 
the  summary  seizure  and  destruction  of  property  as  provided 
for  in  section  4  of  the  act  amounts  to  depriving  him  of  his 
property  ** without  due  process  of  law." 

Counsel  for  respondent  urge,  in  the  first  place,  that  since 
appellants  have  stipulated  and  agreed  that  these  '^machines 
are  gambling  devices,  designed  and  constructed  for  gambling 
^^  purposes  and  incapable  of  being  used  for  any  other  pur- 
pose," they  cannot,  therefore,  maintain  their  action  in  claim 
and  delivery  for  the  recovery  of  the  same.  In  support  of  this 
contention  on  the  part  of  the  respondent,  he  cites  Spaulding 
V.  Preston,  21  Vt.  10,  50  Am.  Dec.  68;  Board  of  Police 
Commrs.  v.  Wagner,  93  Md.  182,  86  Am.  St.  Rep.  423,  48 
Atl.  455,  52  L.  R.  A.  775;  State  v.  Robbins,  124  Ind.  308, 
24  N.  E.  978,  8  L.  R.  A.  438. 

Without  reviewing  the  authorities  or  going  into  any  ex- 
tended consideration  of  the  reasons  presented  in  support  of 
the  principle  they  announce,  we  are  content  to  hold  that  the 
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appellants  cannot  maintain  their  action  in  replevin  or  claim 
and  delivery  for  the  recovery  of  articles  that  they  admit  are 
devised  and  constructed  solely  and  exclusively  for  gambling 
purposes,  and  are  only  capable  of  use  in  violating  the  laws 
of  this  state.  This  court  will  not  countenance  an  action  look- 
ing to  the  recovery  of  such  an  article  of  articles.  It  is  con- 
ceded that  the  only  possible  value  they  can  have  is  for  use  in 
violating  the  penal  statutes  of  this  state ;  that  in  order  to  be 
valuable  and  command  any  price  in  the  market,  it  Is  neces- 
sary that  they  be  used  in  the  commission  of  crime.  The 
courts  of  this  state  will  not  permit  any  person  or  number  of 
persons  to  maintain  an  action  for  injury  to  or  recovery  of  an 
article  of  such  character.  The  plaintiffs,  under  such  circum- 
stances, have  no  standing  in  court.  They  have  no  grievance 
to  present  to  a  court,  and  they  will  not  be  heard  to  cavil  over 
the  right  of  possession  of  instruments  of  crime. 

We  are  content  to  rest  our  decision  in  this  case  upon  the 
grounds  above  announced,  but  since  the  validity  of  this  pro- 
vision of  the  anti-gambling  law  has  been  argued  in  this  case 
and  called  in  question  in  several  other  cases  in  this  court,  and 
has  never  been  passed  upon,  and  in  view  of  the  further  fact 
that  there  is  apparent  laxity  in  the  enforcement  of  this  stat- 
ute in  some  parts  of  the  state — possibly  growing  out  of  a 
doubt  as  to  its  validity — we  are  impelled  to  express  the  opin- 
ion of  the  court  in  relation  thereto. 

The  leading  and  perhaps  most  numerously  cited  authority 
as  to  the  validity  of  such  a  law  is  the  case  of  Lawton  v. 
^^  Steele,  152  U.  S.  133,  14  Sup.  Ct.  Rep.  499,  38  L.  ed.  385. 
This  case  was  decided  by  the  supreme  court  of  New  York  (119 
N.  Y.  226,  16  Am.  St.  Rep.  813,  23  N.  B.  878,  7  L.  R.  A. 
134) ,  and  was  taken  to  the  supreme  court  of  the  United  States 
on  a  writ  of  error.  That  case  involved  the  validity  of  an  act 
of  the  legislature  of  the  state  of  New  York,  prohibiting  the 
taking  of  fish  from  certain  waters  within  that  state,  and 
also  authorizing  the  summary  seizure  and  destruction  of  any 
nets  or  other  means  or  devices  for  taking  and  capturing  fish 
in  violation  of  the  provisions  of  the  act.  The  proper  officers 
seized  a  number  of  fish  nets  and  summarily  destroyed  them, 
and  it  was  contended  that  this  action  amounted  to  taking 
property  without  due  process  of  law,  and  was,  in  that  re- 
spect, in  violation  of  the  **due  process"  clause  of  the  con- 
stitution of  the  United  States.  The  validity  of  the  statute 
was  upheld  by  the  supreme  court  of  New  York,  and  the  deci- 
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sion  of  that  court  was  affirmed  by  the  supreme  court  of  the 
United  States.  The  opinion  of  tiie  latter  court  contains  so 
much  that  is  in  point  in  the  case  at  bar  that  we  shall  freely 
quote  therefrom.  In  considering  the  power  of  the  legislature 
to  enact  such  a  provision,  the  court  says:  ''The  legislature  un- 
doubtedly possessed  the  power  not  only  to  prohibit  fishing 
by  nets  in  these  waters,  but  to  make  it  a  criminal  offense, 
and  to  take  such  measures  as  were  reasonable  and  necessary 
to  prevent  such  offenses  in  the  future.  It  certainly  could  not 
do  this  more  effectually  than  by  destroying  the  means  of  the 
offense.  If  the  nets  were  being  used  in  a  manner  detrimental 
to  the  interests  of  the  public,  we  think  it  was  within  the  power 
of  the  legislature  to  declare  them  to  be  nuisances,  and  to  au- 
thorize the  officers  of  the  state  to  abate  them.'' 

Again,  in  considering  the  question  of  the  value  of  the  prop- 
erty thus  destroyed,  the  court  says:  *'But  where  the  prop- 
erty is  of  little  value,  and  its  use  for  the  illegal  purpose  is 
c\eQ.r,  the  legislature  may  declare  it  to  be  a  nuisance,  and  sub- 
ject to  summary  abatement.  Instances  of  this  are  the  power 
to  kill  diseased  cattle ;  to  pull  down  houses  in  the  path  of  con- 
flagrations ;  destruction  of  decayed  fruit  or  fish  or  unwhole- 
some *®*  meats,  or  infected  clothing,  obscene  books  or  pic- 
tures, or  instruments  which  can  only  be  used  for  illegal  pur- 
poses. ....  It  is  not  easy  to  draw  the  line  between  cases 
where  property  illegally  used  may  be  destroyed  summarily 
and  where  judicial  proceedings  are  necessary  for  its  condem- 
nation. If  the  property  were  of  great  value,  as,  for  instance, 
if  it  were  a  vessel  employed  for  smuggling  or  other  illegal 
purposes,  it  would  be  putting  a  dangerous  power  in  the  hands 
of  a  custom  officer  to  permit  him  to  sell  or  destroy  it  as  a 
public  nuisance,  and  the  owner  would  have  good  reason  to  com- 
plain of  such  act  as  depriving  him  of  his  property  without 
due  process  of  law.  But  where  the  property  is  of  trifling 
value,  and  its  destruction  is  necessary  to  effect  the  object 
of  a  certain  statute,  we  think  it  is  within  the  power  of  the 
legislature  to  order  its  summary  abatement.  For  instance, 
if  the  legislature  should  prohibit  the  killing  of  fish  by  explo- 
sive shells  and  should  order  the  cartridges  so  used  to  be  de- 
stroyed, it  would  seem  like  belittling  the  dignity  of  the  judi- 
ciary to  require  such  destruction  to  be  preceded  by  a  solemn 
condemnation  in  a  court  of  justice.  The  same  remark  might 
be  made  of  cards,  chips  and  dice  of  a  gambling-room." 
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In  answer  to  the  contention  that  it  vested  the  officers  with 
power  to  summarily  determine,  without  notice,  the  character 
of  the  article,  and  whether  or  not  it  was  such  an  article  as 
came  within  the  inhibition  of  the  statute,  the  court  said: 
^'Nor  is  the  person  whose  property  is  seized  under  the  act 
in  question  without  his  legal  remedy.  If,  in  fact,  his  prop- 
erty has  been  used  in  violation  of  the  act,  he  has  no  just 
reason  to  complain ;  if  not,  he  may  replevy  his  nets  from  the 
officer  seizing  them,  or  if  they  have  been  destroyed,  may  have 
his  action  for  their  value.  In  such  cases,  the  burden  would 
be  upon  the  defendant  to  prove  a  justification  under  the  stat- 
ute.* 

After  citing  a  number  of  cases  in  support  of  its  opinion, 
the  court  distinguishes  the  cases  of  leck  v.  Anderson,  57  CaL 
251,  40  Am.  Rep.  115 ;  Dunn  v.  Burleigh,  62  Me.  24 ;  King 
v.  Hayes,  80  Me.  206,  13  Atl.  882;  and  criticises,  as  too  re- 
strictive and  technical,  the  cases  of  Lowry  v.  Rainwater,  70 
^^  Mo.  152,  35  Am.  Rep.  420;  State  v.  Robbins,  124  Ind.  308, 
24  N.  E.  978,  8  L.  R.  A.  438 ;  Ridgeway  v.  West,  60  Ind.  371. 
€hauvin  v.  Valiton,  8  Mont.  451,  20  Pac.  658,  3  L.  R.  A.  194, 
and  Brown  v.  City  of  Denver,  7  Colo.  305,  3  Pac.  455,  are  not 
in  point  in  the  case  at  bar,  owing  to  the  widely  different  state 
of  facts  on  which  they  rest.  Colon  v.  Lisk,  153  N.  T.  188,  60 
Am.  St.  Rep.  609,  47  N.  E.  302,  involved  the  seizure  and  con- 
demnation of  vessels  unlawfully  engaged  in  taking  oysters 
and  disturbing  oyster-beds.  The  right  of  trial  by  jury  before 
condemnation  was  there  claimed,  and  it  was  also  held  that 
the  method  prescribed  by  statute  did  not  furnish  the  owner 
with  a  remedy  amounting  to  * '  due  process  of  law. ' '  It  should 
be  borne  in  mind  that  fishing  vessels  are  not  per  se  unlawful 
or  a  nuisance  or  incapable  of  a  lawful  use.  On  the  contrary, 
they  are  of  considerable  value,  and  are  designed  and  con- 
structed for  lawful  and  legitimate  purposes,  and  their  em- 
ployment for  unlawful  purposes  is  the  exception  rather  than 
the  rule.  In  that  case,  the  court  held  that  the  act  authorized 
.an  unreasonable  and  unnecessary  exercise  of  the  police  power 
of  the  state;  that  neither  the  public  morals,  safety  nor  the 
peace  and  order  of  society  required  such  an  exercise  of  the 
police  power. 

We  are  aware  that  many  courts  have  held  legislative  acts 
similar  to  the  one  under  consideration  unconstitutional  and 
void,  on  the  ground  that  they  provide  for  taking  property 
^thout  due  process  of  law.    With  the  principles  of  law  an- 
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nouBced  by  those  authorities  we  are  in  hearty  accord,  but 
to  a  statute  like  ours,  we  cannot  accord  these  principles  the 
application  given  in  many  of  the  cases.  The  uniform  hold- 
ings of  this  court  have  been  along  the  lines  of  a  liberal  con- 
struction in  favor  of  a  due  and  ample  exercise  of  the  police 
power  of  the  state,  looking  to  the  protection  of  the  public 
morals  and  the  maintenance  of  peace  and  quiet  as  well  as  the 
protection  of  life  and  property.  The  determination  of  the 
means  necessary  to  attain  those  ends  primarily  rest  with  the 
legislative  department  of  the  state  government,  and  is  always 
subject  to  the  supervision  and  consideration  of  the  courts  es- 
tablished for  that  purpose. 

^^^  In  this  case  the  articles  or  property  seized,  if  they 
might  be  called  such,  are  instruments  of  crime  only.  The 
most  effectual  method  of  preventing  the  crime  is  to  destroy  the 
specific  instruments  designed  and  kept  for  its  perpetration. 
This  is  peculiar  to  the  crime  of  gambling  as  to  few  other 
crimes.  A  man  might  commit  murder  with  an  implement  of 
husbandry  or  the  tool  of  an  artisan,  but  for  that  reason  the 
legislature  would  not  be  justified  in  directing  the  summary 
seizure  and  destruction  of  hoes  and  hammers,  but  it  micrht 
with  wisdom  and  propriety  authorize  the  summary  destruc- 
tion of  infernal  machines.  Under  the  police  power  of  the 
state,  we  prohibit  the  herding  of  certain  livestock  within  a 
specified  distance  of  a  dwelling-house;  we  kill  diseased  ani- 
mals and  quarantine  against  contagious  and  infectious  dis- 
eases; and  for  the  same  reasons  we  destroy  the  devices  and 
tools  of  the  gambler  that  the  morals  of  the  community  may 
be  protected  from  his  contagion  and  the  peace  and  safety 
and  prosperity  thereof  may  not  be  invaded.  Under  the  con- 
stitution, no  man's  property  may  be  taken  without  due  pro- 
cess of  law,  but  when  he  invokes  the  protection  of  this  con- 
stitutional provision,  he  must  show  that  he  is  invoking  it 
for  the  protection  oif  something  that  is  really  property  and 
falls  within  the  meaning  of  that  term.  He  is  entitled  to  his 
day  in  court  when  his  property  rights  are  invaded,  but  this 
guaranty  can  scarcely  be  invoked  where  he  seeks  his  day  in 
court  that  he  may  dispute  with  the  oflBcers  of  the  law  the 
right  of  possession  of  instrumentalities,  tools  and  machines 
contrived  and  designed  as  a  ready  means  to  be  directed 
against  society,  and  in  violation  of  the  laws  of  the  land  in 
the  conunission  of  crime.    In  such  case  there  can  be  no  doubt 
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of  the  power  of  the  legislature  to  authorize  a  summary  seizure 
and  destruction  of  such  instrumentalities  and  devices. 

It  is  generally  difficult  to  detect  and  get  hold  of  the  players 
of  unlawful  and  prohibited  games  on  account  of  their  alert- 
ness and  ready  means  of  locomotion,  but  the  dumb  instru- 
ments they  leave  behind  for  obvious  reasons  are  always 
ready  for  business,  and  the  law  contemplates  disabling  them 
as  a  most  effective  way  in  which  to  prevent  the  recurrence  of 
the  '***  offense.  They  are  a  menace  to  the  welfare  of  the 
community,  and  invite  breaches  of  the  law.  The  public  au- 
thorities are  required  to  destroy  them  for  the  same  reason  that 
they  would  destroy  dies  and  plates  for  counterfeiting  or  the 
stills  and  vats  of  the  moonshiner. 

It  has  been  urged  by- counsel  for  appellants  that  in  order 
to  authorize  the  destruction  of  these  machines  it  was  necessary 
for  the  legislature  to  declare  them  a  nuisance.  The  legis- 
lature has  in  effect  done  so.  It  has  prohibited  their  use  in 
any  manner  or  form,  and  has  also  directed  that  when  any 
such  instruments  are  found  within  this  state,  they  shall  be 
seized  and  destroyed.  Making  their  use  a  crime  and  render- 
ing them  incapable  of  any  legitimate  use,  reduces  them  to  the 
condition  and  state  of  a  public  nuisance  which  they  clearly 
are.  This  amounts  as  effectually  to  declaring  them  a  nui- 
sance as  if  the  word  ''nuisance"  itself  had  been  used  in  the 
statute. 

Gambling  itself  was  a  nuisance  at  common  law,  and  is  in  no 
better  plight  now  that  it  has  been  specifically  designated  as 
a  crime  by  our  statute,  and  it  therefore  appears  that  the 
instruments  and  devices  by  and  with  which  it  is  carried  on 
must  themselves  be  nuisances.  The  following  authorities 
sustain  the  validity  of  similar  legislation:  Board  of  Police 
Commissioners  of  Baltimore  v.  "Wagner,  93  Md.  182,  86  Am. 
St.  Rep.  423,  48  Atl.  455,  52  L.  R.  A.  775 ;  Garland  Novelty 
Co.  V.  State,  71  Ark.  138,  7l  S.  W.  257 ;  Furth  v.  State,  72 
Ark.  161,  78  S.  W.  759;  State  v.  Soucie's  Hotel,  95  Me.  518, 
50  Atl.  709 ;  Ex  parte  Keeler,  45  S.  C.  537,  55  Am.  St.  Rep. 
785,  23  S.  E.  865,  31  L.  R.  A.  678 ;  Glennon  v.  Britton,  155  111. 
232,  40  N.  E.  595 ;  Bobel  v.  People,  173  111.  19,  64  Am.  St. 
Rep.  64,  50  N.  B.  322 ;  Deems  v.  Baltimore,  80  Md.  164,  45 
Am.  St.  Rep.  339,  30  Atl.  648,  26  L.  R.  A.  541. 

In  25  American  and  English  Encyclopedia  of  Law,  second 
edition,  146,  the  author  of  the  text  says:  ** Articles  which  are 
designed  to  be  used  in  violation  of  the  criminal  law  may  be 
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summarily  seked  by  the  police  authorities  under  a  statutory 
power  to  prevent  crime;  and  the  seizure  of  such  articles  is 
not  taking  of  property  without  due  process  of  law  within  the 
*''®  constitutional  inhibition.  So  articles  or  instruments  im- 
pressed with  the  characteristics  of  adaptation,  and  intended 
and  used  for  purposes  prohibited  by  law  and  contrary  to  pub- 
lic health,  peace,  or  morals,  are  subject  to  summary  seizure 
under  statutory  or  general  police  regulations.*' 

It  has  also  been  urged  by  counsel  for  appellants  that  the 
act  is  unconstitutional  as  being  in  violation  of  section  17  of 
article  1  of  the  constitution,  which  reads  as  follows:  **The 
right  of  the  people  to  be  secure  in  their  persons,  houses,  papers, 
and  effects  against  unreasonable  searches  and  seizures  shall 
not  be  violated ;  and  no  warrant  shall  issue  without  probable 
cause,  shown  by  affidavit,  particularly  describing  the  place 
to  be  searched  and  the  person  or  thing  to  be  seized." 

The  question  cannot  arise  in  this  case,  for  the  reason  that 
it  is  admitted  by  the  agreed  statement  that  the  sheriff  came 
lawfully  into  the  possession  of  these  machines,  and  there  is 
no  contention  that  any  unreasonable  search  or  seizure  was 
made :  Garland  Novelty  Co.  v.  State,  71  Ark.  138,  71  S.  W. 
257.  Section  5  of  the  act  provides  that  the  officer  who  shall 
have  charge  of  the  execution  of  any  warrant  issued  under 
section  4  thereof  shall  have  all  powers  granted  in  cases  of 
search-warrants.  Appellants  contend  that  under  the  forego- 
ing provision  of  the  constitution  no  search-warrant  can  be  is- 
sued except  upon  affidavit  of  probable  cause.  That  may  be 
true,  and  if  so,  the  statute  would  still  be  read  in  connection 
with  the  constitutional  provision,  and  the  "knowledge  or 
....  satisfactory  information"  which  the  justice  or  judge 
must  possess  before  issuing  his  warrant  would  have  to  be  re- 
ceived in  the  form  of  and  be  conveyed  by  affidavit  It  will 
be  observed  that  the  statute  does  not,  in  terms,  dispense  with 
the  affidavit.  It  should  also  be  borne  in  mind  that  section 
8  of  the  act  makes  it  a  misdemeanor  for  any  **  county  attorney,, 
sheriff,  constable  or  police  officer"  to  refuse  or  neglect  to 
**  inform  against  ....  persons  whom  they  have  reasonable 
cause  to  believe  offenders  against  the  provisions  of  this  act." 
It  therefore  appears  that  the  law  makes  it  the  official  duty 
of  certain  officers  to  "inform  against"  offenders.  The  ques- 
tion would  naturally  arise  as  to  whether  the  search  of  a 
*''*  gambling-house  or  seizure  of  gambling  devices  would  bft 
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''unreasonable'*  under  the  provisions  of  this  section  of  the 
constitution. 

For  the  reasons  herein  announced,  the  judgment  of  the  trial 
court  must  be  affirmed,  and  it  is  so  ordered.  Costs  awarded 
in  favor  of  the  respondent 

Sullivan,  J.,  concurs. 


The  ComtitutionalUy  of  Statutes  AuthoriHng  the  Sitmmary  Destruetum 
of  gambling  devices  and  apparatus  has  been  recognized  in  a  number 
of  recent  deeiBions:  See  Woods  ▼.  Gottrell,  55  W.  Va.  476,  104  Am. 
St.  Bep.  1004;  Board  of  Police  Gommrs.  t.  Wagner,  93  Md.  182,  86 
Am.  St.  Bep.  423;  Frost  y.  People,  193  lU.  635,  86  Am.  St.  Bep.  352. 
So  has  the  validity  of  statutes  authorizing  the  destruction  of  fishing 
apparatus  used  in  violation  of  law:  See  State  v.  French,  71  Ohio  St. 
186,  104  Am.  St.  Bep.  770.  Compare,  howeverj  McConnell  v*  McKillip, 
71  Neb.  712,  115  Am.  St  Bep.  614. 


Mcknight  v.  grant. 

[13  Ida.  629,  92  Pac.  689.] 

CONSTITUTIONAL  LAW— Jorisdiction  of  Probate  Courts. — A 
statute  authorizing  a  probate  court  to  make  an  order  for  the  publica- 
tion of  summons  upon  a  showing  of  certain  facts  by  affidavit  is  not 
unconstitutional  as  authorizing  a  probate  judge  to  make  the  order 
for  publication  in  a  case  not  pending  in  his  court,  but  in  the  district 
court  in  a  case  involving  a  sum  or  controversy  over  which  the  probate 
court  has  no  jurisdiction,     (p.  289.) 

CONSTirXTTIONAL  LAW— Jurisdiction  of  Probate  Courts — Or- 
der for  Pabllcatioii  of  Summons. — Under  a  constitutional  provision 
that  the  legislature  shall  have  no  power  to  deprive  the  judicial  depart- 
ment of  any  power  or  jurisdiction  which  rightfully  pertains  to  it 
as  a  co-ordinate  department  of  the  government,  the  legislature  has 
authority  to  confer  upon  a  probate  court  the  power  to  make  orders  for 
publication  of  summons  in  cases  pending  in  other  courts,     (p.  290.) 

CONSTITUTIONAL  LAW— Jurisdiction  of  Courts. — A  constitu- 
tional provision  that  the  legislature  has  no  power  to  deprive  the  ju- 
dicial department  of  any  power  or  jurisdiction  which  rightfully  per- 
tains to  it  as  a  co-ordinate  department  of  the  government,  is  intended 
simply  to  preserve  to  the  judicial  department  the  right  and  power  to 
finally  determine  controversies  between  parties  involving  their  rights 
and  upon  whose  claims  some  decision  or  judgment  must  be  rendered, 
or  determination  made.    (p.  290.) 

SUMMONS — ^Immaterial  Defect. — ^If  the  defendant  is  neither 
deceived  nor  misled  by  a  sentence  contained  in  a  summons  as  to  the 
time  within  which  he  must  appear  and  answer,  the  summons  is 
sufficient,  although  it  is  not  strictly  within  the  statutory  form.  (p. 
291.) 

SUMMONS — ^Error  in  Publication. — If  the  plaintiff's  true  name 
appears  in  the  original  summons  and  complaint  and  also  in  the  copy 


288  American  State  Reports,  Vol.  121.         [Idaho, 

thereof  mailed  to  the  defendant,  but  in  the  summons  as  published  the 
first  two  letters  of  the  name  ''McKnight"  are  omitted,  such  mistake 
is  not  fatal  to  the  jurisdiction  of  the  court,     (p.  292.) 

SUMMONS — ^Error  in  Publication. — If  in  a  summons  as  pub- 
lished the  word  ''filed"  is  omitted  from  the  sentence  ''Tou  are  here- 
by notified  and  required  to  appear  in  the  above-entitled  court  in  the 
iibove-entitled  cause  and  answer  the  complaint  of  the  plaintiff  filed 
herein,"  this  is  not  a  fatal  omission  or  variance  if  a  correct  copy  of 
the  complaint  and  summons  has  been  mailed  to  the  defendant,  (p. 
292.) 

SUMMONS— Ai&dayit  far  Pablicatioii  of  Blligance. — U  a  plain- 
tiff in  his  affidavit  for  publication  of  summons  shows  clearly  that  the 
defendant  resides  out  of  the  state  at  the  time,  it  is  unnecessary  for 
him  to  show  that  he  has  exercised  any  further  diligence  in  attempting 
to  find  the  defendant  within  the  state,     (p.  293.) 

C.  H.  Lingenfelter  and  W.  H.  Smiley,  for  the  appellant 
I.  N.  Smith,  for  the  respondent. 

•**  AILSHIB,  C.  J.  This  is  an  appeal  from  a  judgment 
entered  on  default,  after  service  by  publication.  The  plain- 
tiff ***  filed  his  complaint,  and  caused  certain  mining  prop- 
erty belonging  to  the  defendant  to  be  attached.  The  summons 
was  returned  not  served,  for  the  reason  that  the  defendant 
<;ould  not  be  found.  An  alias  summons  was  thereafter  issued 
and  the  plaintiff  made  and  filed  an  affidavit  for  publication 
of  summons,  and  presented  the  same  to  the  probate  judge 
of  Nez  Perce  county,  that  being  the  county  in  which  the  ac- 
tion was  commenced,  praying  for  an  order  for  publication  of 
summons.  The  order  was  duly  and  regularly  made  by  the 
probate  judge  on  the  same  date,  directing  publication  for  six 
weeks,  in  the  "Lewiston  Tribune,"  and  the  mailing  of  a  true 
copy  of  the  complaint  and  summons  to  the  defendant  at  his 
place  of  residence,  that  being  Detroit,  Michigan.  Affidavits 
of  mailing,  anl  also  of  the  publication,  were  made  and  filed, 
and  the  defendant  thereafter  made  a  special  appearance,  and 
moved  to  quash  the  summons  and  service  thereof  on  various 
and  sundry  grounds  set  out  in  the  motion.  The  motion  was 
overruled,  and  a  bill  of  exceptions  was  prepared,  settled  and 
filed,  and  the  appeal  was  taken  from  the  judgment  entered 
on  default. 

The  first  question  presented  by  appellant  is  that  section 
4145  of  the  Revised  Statutes  is  unconstitutional  and  void  in  so 
far  as  it  authorizes  a  probate  judge  to  order  publication  of  a 
summons  in  a  case  that  is  pending  in  the  district  court  It 
is  first  claimed  that  under  section  13  of  article  5  of  the  con- 
stitution, which  provides  that  ''The  legislature  shall  have  no 
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power  to  deprive  the  judicial  department  of  any  power  or 
jurisdiction  which  rightfully  pertains  to  it  as  a  co-ordinate 
department  of  the  government,"  the  legislature  has  no  au- 
thority to  confer  upon  a  probate  judge  the  power  to  make 
orders  for  publication  of  summons  in  any  case  pending  in 
another  court.  Appellant  also  contends  that  sueh  power  and 
authority  must  be  exercised  by  the  "court"  as  distinguished 
from  a  "judge."  And,  again,  he  contends,  that  under  sec- 
tion 21  of  article  6  the  jurisdiction  of  probate  courts  in  civil 
matters  is  limited  to  cases  whei  :in  the  debt  or  damage  claimed 
does  not  exceed  the  sum  of  five  hundred  dollars.  It  is  argued 
that  to  authorize  a  probate  judge  to  make  an  order  for  the 
publieation  ®^^  of  summons  in  a  case  pending  in  the  district 
court,  involving  real  estate,  or  ^  large  sum  of  money,  far  in 
excess  of  the  probate  jurisdiction,  is  indirectly  conferring 
upon  that  oourt  a  jurisdiction  not  given  it  by  the  constitu- 
tion. Section  4145  of  the  Revised  Statutes  was  in  force  long 
prior  to,  and  at  the  time  of,  the  adoption  of  the  constitution, 
and  at  that  time  our  probate  court  was  constituted  practically 
the  same  with  very  similar  jurisdiction  as  it  has  been  ever 
since  the  adoption  of  the  constitution.  It  was  also  provided 
by  the  constitution  (section  2,  article  21)  that  all  laws  then 
in  force  within  the  territory  "not  repugnant  to  this  con- 
stitution shall  remain  in  full  force,"  etc.  Primarily,  the 
matter  of  the  service  of  process  is  purely  ministerial.  It 
has,  however,  been  held  in  this  state  and  other  states  having 
statutes  similar  to  our  sections  4145  and  4146,  providing  for 
service  by  publication,  that  the  making  of  an  order  for  pub- 
lication is  the  exercise  of  a  judicial  or  quasi-judicial  func- 
tion. In  other  words,  the  party  seeking  to  make  such  a  ser- 
vice must  make  a  showing  of  the  probative  facts,  and  the 
judge  to  whom  this  showing  is  presented  must  exercise  judg- 
ment and  discretion  in  determining  whether  or  not  sueh  facts 
bring  the  plaintiff  within  the  purview  of  the  requirements 
of  section  4145,  authorizing  the  order.  It  dftould  be  borne 
in  mind,  however,  that  the  raalcing  of  such  an  order  is  in  no 
manner  or  respect  a  determination  of  the  merits  of  the  plain- 
tiff's case,  or  any  part  of  his  case,  but  is  merely  a  determina- 
tion that  a  sufficient  showing  has  been  made  to  justify  bring- 
ing the  defendant  into  court  in  response  to  the  plaintiff's 
alleged  cause  of  aetion.  It  is  not  a  determination  in  ad- 
vance that  a  good  service  is  going  to  be  had  upon  the  de- 
fendant.   It  should  be  further  observed  that  before   any 
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judgment  can  be  entered  in  the  district  court  in  such  ac- 
tion, application  must  be  made  to  the  court  (Bev.  Stats.,  sec. 
4360,  subd.  3),  and  both  the  power  and  duty  rests  with  the 
court  in  which  the  case  is  pending  to  first  determine  whether 
a  good  and  valid  service  has  been  made  on  the  defendant, 
which  necessarily  involves  an  examination  of  all  the  steps 
taken  in  procuring  that  service.  The  fact  that  the  order  has 
been  made  either  by  the  probate  or  district  judge  ®^^  is  not 
conclusive  on  the  court  when  application  is  made  to  him  for 
judgment.  We  must  conclude  that  although  it  requires  the 
exercise  of  a  judicial  or  quasi- judicial  function  in  making 
the  order  for  publication,  nevertheless,  it  is  not  the  exercise 
of  a  function  or  jurisdiction  prohibited  by  the  constitution. 
Indeed,  a  careful  examination  of  the  constitution  at  once  dis- 
closes that  it  contains  no  language  prohibiting,  either  directly 
or  indirectly,  or  by  implication,  the  exercise  of  such  a  power 
and  such  a  function  by  a  probate  court  or  the  judge  thereof. 
It  confers  a  grant  of  certain  powers  in  certain  matters.  It 
neither  confers  in  specific  terms  nor  prohibits  by  implication 
the  exercise  of  this  particular  and  specific  power.  Probate 
judges  were  exercising  this  power  when  the  constitution  was 
adopted,  and  it  is  fair  and  reasonable  to  assume  that  the 
framers  of  the  constitution  intended  that  they  should  con- 
tinue in  the  exercise  of  such  power.  It  is  not  the  exercise 
of  a  delegated  judicial  power  for  many  reasons.  First,  the 
power  is  still  exercised  by  the  judicial  department  of  the 
state  government.  It  is  done  ex  parte,  and  could  derive  no 
greater  force  if  done  by  the  court,  and  requires  no  determina- 
tion of  any  controverted  matter  or  question.  On  the  other 
hand,  section  13  of  article  5  of  the  constitution  was  never 
intended  to  prohibit  other  departments  of  the  state  govern- 
ment than  the  judicial  from  exercising  some  judicial  or  quasi- 
judicial  functions.  We  think  by  this  provision  it  was  rather 
intended  to  preserve  to  the  judicial  department  of  the  state 
government  the  right  and  power  to  finally  determine  contro- 
versies between  parties  involving  their  rights  and  upon  whose 
claims  some  decision  or  judgment  must  be  rendered  or  de- 
termination made :  23  Cyc.  1613-1623,  and  notes ;  In  re  Saline 
Co.  Subscription,  45  Mo.  52,  100  Am.  Dec.  337 ;  De  Camp  v. 
Archibald,  50  Ohio  St.  618,  40  Am.  St.  Rep.  692,  35  N.  E. 
1056 ;  Walker  v.  Maxwell,  74  N.  T.  Supp.  94,  68  App.  Div. 
196 ;  State  v.  Le  Clair,  86  Me.  522,  30  Atl.  7 ;  Century  Die- 
tionary,  **  Judicial  Power.*'    It  is  a  matter  of  common  knowl- 
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edge  to  every  student  of  the  law  that  in  this  country,  not- 
withstanding this  constitutional  provision  to  be  found  in  all 
the  states,  nevertheless,  almost  every  executive,  ministerial 
^'^^  and  administrative  officer  has,  in  many  instances,  to  ex- 
ercise judgment  and  discretion  of  a  quasi-judicial  nature,  and 
yet  the  citizen  or  party  who  may  deem  himself  aggrieved 
thereby  still  has  his  remedy  in  the  courts.  No  one  has 
claimed,  however,  that  such  officers  may  not  exercise  those 
necessary  powers  in  the  discharge  of  their  duties.  The  ex- 
ercise of  such  power  is  in  no  respect  an  invasion  of  the  judi- 
cial power  reserved  to  the  courts  by  the  constitution. 

Considerable  space  is  occupied  in  appellant's  brief  in  argu- 
ing that  the  direction  of  the  summons  as  to  the  time  in  which 
defendant  should  answer  is  not  in  conformity  with  the  re- 
quirements of  subdivision  3  of  section  4140  of  the  Revised 
Statutes.  That  provision  of  the  statute  requires  that  the 
summons  shall  contain  ''A  direction  that  the  defendant  ap- 
pear and  answer  the  complaint  within  ten  days,  if  the  sum- 
mons is  served  within  the  county  in  which  the  action  is 
brought;  within  twenty  days,  if  served  out  of  the  county, 
but  in  the  district  in  which  the*  action  is  brought,  and  within 
forty  days  if  served  elsewhere."  The  summons  in  that  re- 
spect required  the  defendant  to  appear  and  answer  "within 
ten  days  after  the  service  of  the  summons  upon  you,  if  served 
within  this  county  and  state;  within  twenty  days  after  the 
service  of  this  summons  upon  you  if  served  within  the  above- 
entitled  judicial  district  outside  of  this  county  and  state; 
otherwise  within  forty  days,  if  served  elsewhere;  in  either 
case,  exclusive  of  the  day  of  service."  Appellant  contends 
that  this  is  a  departure  from  the  statutory  requirements,  and 
leaves  the  time  for  answering  in  doubt,  and  uncertainty,  and 
amounts  to  no  requirement  for  his  appearance  in  case  he  is 
served  outside  the  state.  It  is  true  that  the  sentence  is  some- 
what involved,  and  opens  the  way  for  some  refinement  of 
argument  on  account  of  the  repetition  of  the  words  "this 
county  and  state."  It  would  have  undoubtedly  been  much 
better  to  have  followed  the  statutory  language,  but,  on  the 
other  hand,  we  are  satisfied  that  the  defendant  was  neither 
deceived  nor  misled  by  the  sentence  contained  in  this  sum- 
mons as  to  the  time  within  which  he  should  appear  and  an- 
swer. To  one  who  is  not  naturally  looking  for  defects  in 
the  summons,  it  would  convey  ®®®  the  same  notion  as  to  the 
time  for  answering  as  that  conveyed  by  the  statute. 
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It  is  next  objected  that  there  is  a  misnomer  in  the  alias 
summons  as  published.  The  plaintiff's  name  as  appears  in 
the  complaint  and  summons  is  *'H.  B.  McB[night/'  but  in 
some  way,  when  the  summons  was  published,  it  was  made  to 
appear,  **H.  B.  Knight."  The  copy  of  the  complaint  and 
summons,  as  mailed  to  the  defendant  by  the  clerk,  appears 
to  have  been  correct,  but  the  copy  as  it  appeared  in  the  news- 
paper, left  off  the  first  two  letters  of  the  name.  A  mistake 
like  this  is  not  so  material,  where  it  occurs  in  the  name  of 
the  plaintiff,  as  it  would  be  if  in  the  name  of  the  defendant. 
The  defendant  ordinarily  knows  whether  he  has  had  any 
business  dealings  with  the  plaintiff  or  not,  and  whether  he  is 
indebted  to  him  or  not.  If  he  vrere  sued  under  a  wrong 
name,  he  might  have  some  doubt,  however,  as  to  whether  he 
was  the  real  person  being  sued,  and  in  that  respect  might  be 
misled  into  a  failure  to  appear  at  all.  We  think,  under  the 
circumstances  of  this  case,  that  the  mistake  was  not  fatal: 
Martin  v.  Lundstrom,  73  Minn.  121,  75  N.  W.  1038. 

In  publishing  the  alias  summons,  the  printers  seem  to  have 
omitted  the  word  ''filed,"  as  it  appears  in  the  following  sen- 
tence of  the  summons:  "You  are  hereby  notified  and  required 
to  appear  in  the  above-entitled  court  in  the  above-entitled 
cause,  to  answer  the  complaint  of  the  plaintiff  filed  herein." 
The  sentence  as  published  simply  required  him  **to  answer 
the  complaint  of  the  plaintiff  herein."  This  was  not  a  fatal 
omission  or  variance.  A  defendant  has  notice  that  under 
the  statute  of  this  state  a  summons  cannot  be  issued  until 
a  complaint  has  been  filed.  The  recital  that  he  is  required 
to  appear  and  answer  the  complaint  herein  is  in  substance 
as  much  of  a  notice  that  a  complaint  has  been  filed  as  if 
it  said,  ** answer  the  complaint  filed  herein."  "The  com- 
plaint herein"  must  necessarily  be  the  complaint  in  the  ac- 
tion in  which  the  summons  is  issued  and  from  which  the 
statements  in  the  summons  are  gathered  as  to  the  nature  of 
the  cause  of  action. 

^®  Appellant  also  complains  of  certain  defects  in  the  aflB- 
davit  made  by  plaintiff's  attorney  for  the  order  of  publica- 
tion. The  particular  complaint  made  by  appellant  aga'-xst 
this  aflSdavit  is  that  it  fails  to  show  diligence  on  the  part 
of  the  plaintiff  in  his  endeavor  to  find  the  defendant.  This 
affidavit  is  too  lengthy  to  be  set  out  in  full  in  this  opinion. 
It  is  worthy  of  note  here,  however,  that  the  affidavit  is 
unusually  full  and  succinct  and  comprehensive  in  its  state- 
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ment  of  the  steps  taken  and  the  efforts  made  to  find  the 
defendant.  It  is  stated  in  the  afSdavit  that  the  affiant,  being 
in  the  city  of  Lewiston,  talked  over  the  phone  with  the  de- 
fendant, who  was  then  at  Spokane,  Washington,  and  that 
he  also  talked  with  Mr.  Smiley,  the  defendant's  attorney, 
and  that  each  of  them  informed  affiant  of  the  place  of  resi- 
dence of  the  defendant,  and  that  the  same  was  at  Detroit, 
Michigan,  and  that  the  defendant  never  had  resided  in  the 
state  of  Idaho,  did  not  reside  in  the  state  of  Idaho  at  that 
time,  and  was  not  within  the  county  of  Nez  Perce,  or  state 
of  Idaho  at  the  time  affiant  was  making  the  affidavit,  and 
that  the  defendant  was  then  residing  at  Detroit,  Michigan. 
Not  content  with  this,  the  affiant  showed  that  he  had  caused 
the  summons  to  be  issued,  and  that  it  had  been  returned  not 
served,  for  the  reason  that  the  sheriff  could  not  find  the 
defendant  within  the  state,  and  that  after  inquiry  he  had 
been  unable  to  find  the  defendant  within  the  state.  There 
can  be  but  little  reason  for  showing  further  diligence  in 
finding  a  defendant,  when  the  plaintiff  discovers  that  he 
resides  in  a  foreign  state.  After  a  plaintiff  has  once  located 
the  defendant,  there  is  not  much  use  in  looking  for  him  at 
any  other  place  at  the  same  time :  Parsons  v.  Weis,  144  Gal. 
415,  77  Pac.  1007 ;  Anderson  v.  Goff,  72  Gal.  65,  1  Am.  St. 
Rep.  84,  13  Pac.  73;  Dunlap  v.  Steele,  92  Gal.  344,  27  Am. 
St.  Rep.  143,  28  Pac.  563,  16  L.  R.  A.  361. 

Numerous  other  minor  questions  have  been  ai^ed  by  ap- 
pellant at  great  length  in  connection  with  the  different  ob- 
jections we  have  just  considered,  but  we  do  not  deem  it  nec- 
essary to  take  them  up  in  further  detail.  We  find  no  valid 
reason  why  the  trial  court  should  have  quashed  the  ^^  sum- 
mons or  service  thereof,  and  no  reason  why  the  judgment 
should  be  reversed.  Judgment  is  affirmed  with  costs  in  favor 
of  the  respondent. 

Sullivan  and  Stewart,  JJ.,  concur. 


The  Legislature  is  not  Prohibited  from  vesting  some  judicial  functions 
in  persons  not  holding  judicial  functions.  Certain  functions  of  a 
quasi- judicial  character  may,  by  statute,  be  vested  in  ministerial  offi< 
cers:  People  v.  Simon,  176  111.  175,  68  Am.  St.  Eep.  176;  State  v.  West- 
fall,  85  Minn.  487,  89  Am.  St.  Bep.  571;  Arms  ▼.  Ayer,  192  111.  601, 
85  Am.  St.  Bep.  357.  As  to  what  constitutes  judicial  functions,  see 
De  Gamp  v.  Archibald,  50  Ohio  St.  618,  40  Am.  St.  Bep.  692;  Zanes- 
ville  V.  Zanesville  Tel.  etc.  Co.,  64  Ohio  St.  67,  83  Am.  St.  Rep.  725; 
Seattle  etc.  B.  B.  Go.  v.  Bellingham  Bay  etc  Co.,  29  Wash.  491,  92 
Am.  St.  Bep.  907. 
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EDMINSTON  v.  SMITH. 

[13  Ida.  645,  92  Pac.  842.] 

HUSBAND  AND  WIPE— Liability  of  Husband  for  Necessaries 
Pnmlflhed  Wife  on  Her  Credit.— Primarily  the  husband  is  liable  for 
the  necessaries  of  life  of  his  wife,  including  board  and  lodging,  and 
the  fact  that  the  debt  was  contracted  hj  her  and  the  credit  was  ex- 
tended to  her  alone  does  not  relieve  him  of  the  liability  cast  upon  him 
by  operation  of  law  and  independent  of  the  contract  of  his  wife,  and 
any  personal  liability  she  may  have  incurred  in  order  to  secure  the 
credit,    (p.  296.) 

HUSBAND  AND  WIFE— Special  Promise  of  Wife  to  Pay  for 
Necessaries. — ^If  necessaries  are  furnished  to  a  wife  for  her  use  and 
benefit,  and  upon  credit  extended  on  the  faith  of  her  special  promise 
to  pay  therefor,  and  upon  her  personal  responsibility,  she  is  liable  for 
the  debt  and  may  be  sued  as  a  feme  sole.     (p.  297.) 

E.  A.  Cox  and  E.  S.  Fowler,  for  the  appellants. 

J.  0.  Bender,  for  the  respondent. 

®^  AILSHIE,  C.  J.  This  action  was  commenced  in  the 
lower  court  to  recover  from  the  defendants,  who  are  husband 
and  wife,  a  balance  due  for  board  and  lodging.  It  is  alleged 
that  the  wife,  Martha  Smith,  entered  into  a  contract  with  the 
plaintiff,  in  advance  of  incurring  the  indebtedness,  whereby 
she  promised  and  agreed  to  pay  plaintiff  the  sum  of  ten  dol- 
lars per  week  for  board  and  lodging  for  herself  and  husband, 
or  five  dollars  per  week  for  each.  It  is  further  alleged  that 
after  the  board  and  room  were  furnished  the  defendants  in 
accordance  with  the  contract,  the  defendant,  Martha  Smith, 
made  a  further  specific  promise  to  paj  the  bill.  Under  the 
contract,  plaintiff  furnished  board  and  lodging  to  the  hus- 
band for  thirty-three  weeks  and  to  the  wife  for  thirty-nine 
weeks.  The  credits,  amounting  to  some  two  hundred  and 
ninety-six  dollars  and  fifty  cents,  are  all  set  out  in  the  com- 
plaint, from  which  it  appears  that  pajonents  were  made  by 
the  wife  and  others  by  the  husband,  and  still  others  by  them 
jointly.  The  plaintiff  alleges  that  she  has  applied  these  pay- 
ments toward  the  satisfaction  of  the  bill  for  the  husband's 
board  and  the  balance  toward  the  wife's,  leaving  a  balance 
of  sixty-three  dollars  and  fifty  cents  due  on  the  wife's  board 
and  lodging.  Under  the  allegations  of  the  complaint,  the 
plaintiff  had  an  undoubted  right  to  apply  these  payments  as 
she  did.    This  action  is,  therefore,  simply  an  action  to  col« 
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lect  the  bill  for  the  board  and  lodging  of  the  wife.  Whether 
the  wife  could  have  been  held  for  the  husband's  board  and 
room  in  accordance  with  her  contract  ^^  is  immaterial  for 
the  purposes  of  this  case.  Even  if  she  promised  to  pay  a 
debt  for  which  she  could  not  be  held,  still  there  is  no  way  to 
keep  her  from  paying  it  if  she  wishes  to  keep  her  promise. 
She  has  the  unlimited  and  absolute  right  of  disposition  of  her 
separate  property.  When  she  comes  to  making  payments  on 
the  indebtedness,  if  she  fails  to  direct  the  application  of  the 
payment  and  indicates  no  intention  of  repudiating  her  con- 
tract as  to  the  part  on  which  she  cannot  be  held  in  an  ac- 
tion, the  creditor  may  apply  the  payment  as  he  chooses. 

The  defendants  demurred  to  the  complaint  separately,  each 
on  the  following  grounds:  ''1.  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  2.  That 
there  is  a  misjoinder  of  parties  defendant;  3.  That  there  is 
a  misjoinder  of  causes  of  action."  On  the  part  of  the  wife, 
it  is  contended  that  the  debt  was  either  a  debt  of  the  hus- 
band or  a  community  debt  for  which  the  wife  cannot  obligate 
herself.  On  the  part  of  the  husband,  it  is  contended  that 
he  is  not  liable,  for  the  reason  that  the  complaint  shows  that 
the  credit  was  extended  to  the  wife  on  her  promise,  and  not 
upon  any  implied  liability  of  his.  The  position  taken  by 
the  appellants  is  tersely  stated  by  their  counsel  in  their 
brief  as  follows:  ''Our  contention  is  that  the  wife  cannot 
legally,  in  this  state,  bind  herself  for  the  debt  sued  upon; 
that  she  did  not  bind,  or  attempt  to  bind,  her  husband,  and 
that  the  credit  was  not  given  to  him;  and  that  as  a  result, 
neither  one  of  them  is  liable."  If  this  position  be  correct, 
it  will  prove  an  easy  way  to  settle  the  board  bill  and  will 
solve  a  problem  that  has  long  been  embarrassing  to  not  a  few. 

In  support  of  the  wife's  position,  we  are  cited  to  the  fol- 
lowing cases  from  this  court :  Bank  of  Commerce  v.  Baldwin, 
12  Idaho,  202,  85  Pac.  497 ;  Demham  v.  Rowley,  4  Idaho,  753, 
44  Pac.  643;  Jaeckel  v.  Pease,  6  Idaho,  131,  53  Pac.  399; 
Strode  v.  Miller,  7  Idaho,  16,  59  Pac.  893;  Holt  v.  Gridley, 
7  Idaho,  416,  63  Pac.  188. 

Bank  of  Commerce  v.  Baldwin,  12  Idaho,  202,  85  Pac.  497, 
was  decided  since  the  passage  of  the  act  of  March  9,  1903 
(Sess.  Laws  1903,  p.  345),  and  all  the  other  cases  were  de- 
cided prior  to  that  act.  It  •'^  has  been  uniformly  held, 
however,  by  this  court  that  the  wife  is  not  liable  unless  ''the 
debt  was  incurred  for  the  use  and  benefit  of  her  separate 
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property,  or  was  contracted  by  her  for  her  own  use  and  bene- 
fit.'' The  court  has  always  recognized  the  power  and  au- 
thority of  the  wife  to  enter  into  valid  and  binding  contracts 
''for  hef  own  use  and  benefit,"  and  has,  on  the  other  hand, 
constantly  held  that  she  could  not  bind  herself  as  a  surety 
or  for  debts  not  her  own  except  where  she  incurred  such  debts 
by  a  specific  lien  upon  her  separate  property.  As  to  what 
constitutes  debts  **for  her  own  use  and  benefit,"  is  quite  an- 
other question.  The  courts  have  decided  more  frequently 
what  are  not  than  what  are  such  debts.  Primarily,  the  hus- 
band is  liable  for  the  board  and  lodging  of  his  wife  (21  Cyc. 
1151,  1152,  and  note;  Emmett  v.  Morton,  8  Car.  &  P.  506), 
and  the  fact  that  the  debt  was  contracted  by  her  and  the 
credit  was  extended  to  her  does  not  relieve  him  of  the  lia» 
bility  cast  upon  him  by  operation  of  law  and  independent 
of  the  contract  of  the  wife  and  any  personal  liability  she  may 
iave  incurred  in  order  to  secure  the  credit. 

The  liability  of  the  wife,  if  any,  rests  on  her  contract  and 
promise  to  pay,  while  the  husband's  liability  for  a  necessary, 
such  as  board  and  room,  grows  out  of,  and  is  incident  to, 
his  marital  duties,  and  arises  therefrom  by  operation  of  law. 
The  wife  is  entitled  to  these  necessaries  at  the  husband's 
expense,  but  if  he  neglects  to  furnish  them  and  she  cannot 
-secure  them  on  his  credit,  and  can  do  so  on  the  faith  of  her 
own  promise  to  pay  the  bill,  she  is  certainly  entitled  to  pro- 
cure them  in  that  manner.  If  the  creditor  parts  with  his 
goods  on  the  faith  of  the  wife's  promise  to  pay,  he  is  entitled 
to  recover  against  her  if  the  debt  is  not  paid.  The  fact  that 
she  is  obliged  to  obligate  herself  can  in  no  way  relieve  the 
husband  of  his  duty  and  responsibility  in  the  matter.  The 
wife  has  a  right,  on  the  other  hand,  to  have  the  husband 
holden  for  the  debt  so  that  if  it  can  be  collected  from  him, 
she  may  be  relieved  of  that  obligation.  The  creditor  is  en- 
titled to  hold  the  husband,  although  he  is  not  willing  to  part 
^^  with  his  goods  without  the  additional  assurance  of  the 
wife's  personal  obligation  to  pay  the  debt. 

A  different  view  was  expressed  in  Maxon  v.  Scott,  55  N.  Y. 
247,  where  the  controversy  arose  over  the  liability  of  the- 
wife  only  for  board  furnished  herself  and  husband  on  her 
contract.  In  course  of  the  opinion,  the  court  said:  "Laying 
for  the  present  the  coverture  of  Mrs.  Bemis  out  of  view,  this 
was  clearly  a  contract  by  her  as  principal  and  not  as  surety 
for  her  husband.    If  he  boarded  with  the  defendant  with 
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her,  under  this  contract,  the  credit  was  given  to  her  and  to 
her  separate  estate,  and  not  at  all  to  him,  and  he  would  not 
become  debtor  to  the  defendant  therefor.  The  law  would 
not  imply  a  promise  by  him  to  pay  for  the  board  when  it 
was  shown  that  it  was  furnished  at  the  request  of  and  upon 
the  credit  of  his  wife,  and  of  her  separate  estate."  The 
trouble  with  this  statement  by  the  New  York  court  lies  in 
the  assumption  on  which  it  is  founded.  "Laying  the  cover- 
ture of  the  wife  out  of  view,"  changes  the  whole  proposition. 
As  between  strangers,  there  can  be  no  question  about  the 
correctness  of  the  statement  that  the  credit  having  been  ex- 
tended to  the  one,  the  charge  could  not  become  the  debt  of 
the  other;  but  a  legal  relation  existing  between  the  husband 
and  wife,  which  made  the  husband  originally  and  independ- 
ent of  contract  liable  for  the  debt,  the  promise  of  the  wife 
to  pay  could  in  no  respect  relieve  the  original. and  primary 
debtor  or  place  him  in  any  worse  position  than  he  would 
have  been  in  had  she  secured  the  credit  on  the  faith  of  his 
responsibility  without  any  promise  on  her  part. 

We  conclude  that  the  husband  is  unquestionably  liable  for 
the  debt,  and  that  a  good  cause  of  action  is  stated  against 
him.  As  for  the  liability  of  the  wife,  it  is  equally  clear  to 
us  that  she  is  bound  by  her  contract.  The  provisions  and 
accommodations  were  furnished  for  her  use  and  benefit,  and 
the  credit  was  extended  on  the  faith  of  her  promise  and  re- 
sponsibility:  Long  on  Domestic  Relations,  sec.  64;  Priest  v. 
Cone,  51  Vt.  495,  31  Am.  Rep.  695;  25  Am.  &  Eng.  Ency. 
of  Law,  405.  If  she  cannot  be  held  for  a  debt  of  this  kind, 
a  woman  who  has  an  improvident,  impecunious  and  worth- 
less ^*  husband  might  be  compelled  frequently  to  live  on 
the  charity  of  neighbors  for  want  of  credit  at  the  markets 
and  provision  stores.  The  law  fully  authorizes  and  the  in- 
terest of  the  wife  equally  demands  that  she  bind  herself  per- 
sonally for  such  necessaries  when  she  finds  that  she  must  do 
so  in  order  to  obtain  them.  Section  3  of  the  act  of  March 
9,  1903  (Sess.  Laws  1903,  346),  permits  the  wife  to  sue  and 
to  be  sued  the  same  as  a  feme  sole.  This,  of  course,  grants 
the  same  right  to  sue  and  be  sued  in  an  action  at  law  as  in 
a  suit  in  equity,  and  carries  with  it  all  the  rights  of  process 
to  collect  and  enforce  judgments  and  decrees  entered  therein. 
Under  our  constitution  and  statutes  the  wife  is  a  distinct 
person  and  independent  legal  entity  from  her  husband. 


298  Amebican  State  Bepobts,  You  121.         [Idaho. 

The  objection  that  there  was  a  misjoinder  of  parties  de- 
fendant is  not  well  taken.  The  defendants  are  each  liable 
for  the  same  debt — ^the  same  relief  is  sought  against  each. 

The  judgment  should  be  affirmed,  and  it  is  so  ordered, 
dosts  awarded  in  favor  of  respondent 

Sullivan,  J.,  concurs. 


The  Liability  of  a  Husband  for  Necessaries  sold  to  his  wife  rests 
upon  the  assumption  that  credit  is  given  to  him,  and  that  the  pur- 
chase is  made  with  his  implied  consent.  If  credit  is  given  and  the 
goods  charged  to  her,  and  not  to  him,  he  ordinarily  is  not  liable:  See 
the  note  to  Wanamaker  v.  Weaver,  98  Am.  St.  Bep.  646. 
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PATTERSON  v.  NORTHERN  TRUST  COMPANY. 

[231  ni.  22,  82  N.  E.  240.] 

PLEADIKO. — ^A  Oro88-blll  mnst  1>e  Confined  to  the  snbject  mat- 
ter of  the  original  bill,  and  cannot  introduce  new  and  distinct  mat- 
ters not  embraced  in  the  original  bill.     (p.  300.) 

PLEADIKO. — Matters  In  Cross-bills  most  be  Germane  to  the 
matter  involved  in  the  original  bill,  and  the  new  facts  which  it  is 
proper  for  the  defendant  to  introduce  thereby  are  such  only  as  are 
necessary  for  the  court  to  have  before  it  in  deciding  the  questions 
raised  in  the  original  bill  to  enable  it  to  do  full  and  complete  justice 
to  all  the  parties  before  it  in  respect  to  the  cause  of  action  on  which 
the  complainant  rests  his  right  to  aid  or  relief,     (p.  300.) 

PIaEADXNGk>€ro88-bill8.— If  an  original  bill  is  filed  by  a  trus- 
tee solely  for  the  purpose  of  obtaining  an  instruction  of  the  court  as 
to  his  power  and  duty,  as  trustee,  in  bidding  at  a  sale  that  may  be 
made  under  a  decree  of  foreclosure  theretofore  entered,  a  cross-bill 
filed  for  the  purpose  of  vacating  the  decree  of  foreclosure  upon  the 
ground  of  fraud  is  not  germane  to  the  original  bill,  and  therefore 
is  subject  to  demurrer,     (p.  300.) 

PI£^DING--Cro88-billft— Want  of  Eqnlty. — A  demurrer  to  a 
cross-bill  is  properly  sustained  when  it  shows  no  equity  on  its  face, 
(p.  300.) 

PBAUD. — Jurisdiction  of  a  court  of  equity  to  set  aside  a  decree 
in  foreclosure  upon  the  ground  of  fraud  and  collusion  can  only  be  in- 
voked when  it  is  made  to  appear  that  the  complainant  has  been  in- 
jured thereby,     (p.  301.) 

FOBFEITUBE — Ladies — ^EstoppeL — One  who  signs  an  agree- 
ment waiving  a  forfeiture  of  a  leasehold  interest  in  property  and 
authorizes  the  institution  of  a  suit  to  foreclose  the  landlord's  lien 
which  terminates  in  a  decree  of  foreclosure,  cannot,  after  the  lapse 
of  many  years,  by  cross-bill  raise  the  question  that  the  trustee  of  the 
estate  should  have  insisted  upon  a  strict  foreclosure  of  the  lease,  (pp. 
301,  302.) 

J.  C.  Patterson,  pro  se. 

Jadah,  Willard,  Wolf  &  Reichmann,  Oliver  &  Mecartney, 
and  Herriok,  Allen,  Boyesen  &  Martin,  for  the  appellees. 

(299) 
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*•  Per  CURIAM.  The  main  contention  of  appellant  is^ 
that  the  court  erred  in  sutaining  tlie  demurrers  to  the  cross- 
bill and  dismissing  it  for  want  of  equity.  The  original  bill  in 
this  proceeding  was  filed  by  the  Northern  Trust  Company 
solely  for  the  purpose  of  obtaining  an  instruction  of  the 
court  as  to  its  power  and  duty,  as  trustee,  in  bidding  at  & 
sale  that  might  be  made  under  a  decree  of  foreclosure  there- 
tofore entered,  and  had  no  bearing  upon  the  merits  of  the 
original  decree  of  foreclosure.  The  relief  sought  by  the  an- 
swer of  appellant  and  by  his  cross-bill  was  to  vacate  and  set 
aside  this  decree  of  foreclosure.  The  cross-bill  was  there- 
fore in  the  nature  of  a  bill  of  review,  and  the  sole  ground 
urged  to  sustain  it  is  fraud.  A  cross-bill  must  be  confined 
to  the  subject  matter  of  the  original  bill,  and  cannot  intro- 
duce new  and  distinct  matters  not  embraced  in  the  original 
bill:  3  Daniell's  Chancery  Pleading  and  Practice,  Perkins* 
ed.,  p.  1743.  Matters  in  the  cross-bill  must  be  germane  to 
the  matter  involved  in  the  original  bill.  The  new  facts  which 
it  is  proper  for  the  defendant  to  introduce  thereby  are  such, 
and  such  only,  as  are  necessary  for  the  court  to  have  before 
it  in  deciding  the  questions  raised  in  the  original  suit,  to 
enable  it  to  do  full  and  complete  justice  to  all  the  parties 
before  it  in  respect  to  the  cause  of  action  on  which  the  com- 
plainant rests  his  right  to  aid  or  relief:  5  Ency.  of  PL  &  Pr. 
640.  We  are  inclined  to  the  opinion  that  on  the  facts  pre- 
sented in  this  record  the  cross-bill  of  appellant  was  not 
germane,  and  that  pn  this  ground  the  demurrer  was  prop- 
erly sustained  (Ballance  v.  Underbill,  3  Scam.  453;  Pestel  v. 
Primm,  109  111.  353 ;  Gage  v.  Mayer,  117  111.  632,  7  N.  E.  97) ; 
lut  without  giving  our  reasons  at  length  as  to  that  ground 
for  dismissal,  we  are  ^'^  convinced  that  the  demurrer  to  the 
cross-bill  was  properly  sustained  on  the  other  ground  stated 
in  the  chancellor's  order — that  it  showed  no  equity  on  its 
face.  **A  demurrer  in  chancery  is  always  to  the  merits  and 
in  bar  of  the  relief  sought,  and  proceeds  upon  the  ground 
that,  admitting  the  facts  to  be  true  as  stated  in  the  bill,  still 
the  complainant  is  not  entitled  to  the  relief  he  seeks'' :  Harris 
V.  Cornell,  80  111.  54.  It  appears  that  appellant  is  an  attorney 
in  actual  practice,  and  while  he  insists  that  he  was  not  prop- 
erly advised  as  to  his  rights  in  the  matter  when  he  signed 
said  agreement  on  March  15,  1898,  or  joined  as  complainant 
in  the  foreclosure  proceedings  of  August  11,  1900,  still  the 
cross-bill  does  not  allege  that  his  joinder  as  plaintiff  was 
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unauthorized^  but,  on  the  contrary,  states  that  he  gave  his 
^onsent^  and  it  nowhere  appears  from  this  record  that  such 
consent  was  ever  afterward  withdrawn  or  attempted  to  be 
withdrawn. 

It  is  apparent  from  the  facts  presented  on  the  two  records 
that  the  decision  in  Patterson  y.  Northern  Trust  Co.,  230  111. 
334,  82  N.  K  837,  heretofore  referred  to,  is  conclusive  as  to 
the  merits  of  the  cross-bill  in  this  case.  In  that  case  it  is 
shown  that  appellant  had  been  paid  in  full  all  that  he  is  en- 
titled to  under  said  deed  of  trust,  and  he  did  not  claim  in 
that  case,  and  has  not  alleged  or  claimed  in  this  case,  that  he 
is  in  any  way  injured  by  the  ruling  of  the  court  in  the  orig- 
inal proceedings.  It  is  true  that  in  this  oa«e,  as  in  the  other, 
he  charges,  in  his  brief,  secret  agreements  between  the  North- 
ern Trust  Company  and  the  Merrimac  Building  Company, 
and  claims  that  the  original  bill  to  foreclose  was  brought 
solely  for  the  benefit  of  said  trust  company  and  its  attorneys, 
but  he  has  not  shown  in  that  proceeding,  or  in  this,  how  he 
has  been  injured  thereby.  The  jurisdiction  of  a  court  of 
equity  to  give  the  relief  asked  for  in  the  original  proceedings 
in  the  other  case  or  on  this  cross-bill  even  if  it  appeared 
(which  it  does  not)  that  there  had  been  collusion  between 
the  parties,  as  alleged — could  only  be  invoked  by  appellant 
*®  if  it  was  shown  **that  the  collusive  acts  have  done  an  in- 
jury" to  him:  First  Baptist  Church  v.  Syms,  51  N.  J.  Eq. 
363,  28  Atl.  461 ;  Central  Trust  Co.  v.  Peoria  etc.  Ry.  Co.,  104 
Fed.  420,  43  C.  C.  A.  613. 

As  we  understand  this  record,  appellant's  only  basis  of 
claim  for  injury  by  the  issuing  of  said  order  of  June  25, 
1902,  is,  that  the  Northern  Trust  Company  should  have  in- 
sisted on  strict  forfeiture  of  the  lease.  Appellant  does  not 
deny  that  he  signed  an  agreement  waiving  this  forfeiture, 
and  that  he  authorized  the  bill  of  foreclosure  in  the  original 
proceedings,  which  amounted  to  a  waiver  of  notice  to  for- 
feit :  Wood  on  Landlord  and  Tenant,  sec.  46 ;  18  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  382-384,  and  cases  there  cited.  He  com- 
plains that  certain  agreements  of  his  attorneys  in  filing  the 
bill  for  foreclosure  in  the  original  proceedings  and  in  enter- 
ing the  decree  therein  were  not  authorized  by  him.  He  does 
not  deny  that  they  were  authorized  to  act  as  his  attorneys, 
and  he  does  not  here  or  in  the  original  proceedings  show 
wherein  they  misled  him  or  in  any  way  acted  without  au- 
thority.   He  signed  the  agreement  of  March  15,  1898,  sub- 
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stantiallj  waiving  any  right  which  he  may  have  had  to  a 
strict  forfeiture,  and  never  raised  any  question  in  this  regard 
until  he  filed,  years  after,  his  answer  and  cross-bill  herein. 
To  insist  upon  a  strict  forfeiture  of  this  lease  under  these  cir- 
cumstances  would  be  most  harsh  and  unjust.  On  the  facta 
presented  by  this  record  we  think  this  delay  amounts  to  such 
laches  as  to  preclude  him  from  now  raising  this  question. 

The  appellant  is  barred  by  his  own  acts  from  raising  the 
question  as  to  the  right  of  the  Merrimac  Building  Company 
to  take  an  assignee  under  said  lease  (Coquard  v.  National 
Linseed  Oil  Co.,  171  HI.  480,  49  N.  E.  563),  as  he  is  also 
barred  from  questioning  the  authority  of  the  Northern  Trust 
Company  to  act  as  trustee  under  said  deed  of  trust. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


The  Nature  and  ObjecU  of  Cross-bills  are  diocussed  in  the  note  \» 
Hnrd  v.  Case,  83  Am.  Dec.  251.  GrosB-bille  ordinarily  grow  out  of  mat- 
ters alleged  in  an  original  bill  or  complaint,  and  are  used  to  bring  the 
whole  dispute  before  the  court,  uiraally  raising  new  issues  which  may 
present  matters  arising  between  codefendants,  but  which  ar3  not 
shown  by  the  original  bill  or  complaint:  Jewett  v.  Iowa  Land  Co., 
64  Minn.  531,  58  Am.  St.  Bep.  555.  A  cross-bill  depends  on  the  or- 
iginal suit,  and  can  be  sustained  only  on  matters  growing  out  of  and 
germane  to  it:  Griffin  v.  Pries,  23  Fla.  173,  11  Am.  St.  Bep.  351. 


CULVER  V.  OSBORNE. 

[231  ni.  104,  83  N.  £.  110.] 

USUBT— Becovery  of  Usoxioiu  Interest  Paid. — If  a  note  con* 
taining  usury  has  been  rssigned  before  maturity,  to  an  innocent  par- 
chaser,  and  the  defense  of  usury  thereby  cut  off,  and  compelling  the 
maker  to  pay  the  note  to  the  assignee,  the  usurious  interest  paid  may 
be  recovered  of  the  assignor,    (p.  303.) 

USUBT— Becovery  of  Usurious  Interests—If  a  note  is  given 
upon  usurious  interest  and  passes  into  the  hands  of  a  bona  fide  pur- 
chaser before  maturity  without  notice  of  the  usury,  and  is  by  him  col- 
lected, the  payment  by  the  maker  to  the  assignee  is  regarded  as  com- 
pulsory and  not  voluntary,  and  equity  will  require  the  original  payee 
to  pay  to  the  maker  the  usurious  interest  included  in  the  note,  (ppu 
303,  304.) 

Dickinson  &  Lee  and  Redmon  &  Hogan,  for  the  plaintiff  ia 
error. 

C.  E.  SchroU,  for  the  defendant  in  error. 
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*^  SCOTT,  J.  The  master  found  that  there  was  iisury 
in  the  contract,  and  that  the  principal  of  the  promissory 
note,  assigned  by  plaintiff  in  error  to  his  brother,  was  not 
greater  than  the  nsurions  accumulations  of  the  interest  with 
which  defendant  in  error  had  been  charged  up  to  the  time 
that  note  was  given.  It  is  here  insisted  that  this  finding  is 
clearly  against  the  evidence.  We  have  examined  the  proof 
taken  as  the  same  is  set  out  in  the  abstract,  and  are  entirely 
satisfied  with  the  finding  of  the  master  upon  this  question. 

It  is  next  contended  that  where  usurious  interest  has  been 
paid  it  cannot  be  recovered.  This  is  not  the  rule  where,  as  in 
this  case,  the  promissory  note  containing  the  usury  has 
been  assigned,  before  maturity,  to  an  innocent  purchaser  and 
the  defense  of  usury  thereby  cut  off,  and  where  the  maker 
has  been  compelled  to  pay  the  note  to  the  assignee. 

In  Woodworth  v.  Huntoon,  40  HI.  131,  89  Am.  Dec.  340, 
it  was  held  that  where  a  promissory  note  is  given  upon  usur- 
ious consideration  and  passes  into  the  hands  of  a  bona  fide 
purchaser  without  notice  of  the  defense  and  is  by  him  col- 
lected, the  payment  by  the  maker  to  the  assignee  will  be  re- 
garded as  compulsory  and  not  voluntary,  and  equity  will  re- 
quire the  *^*®  original  payee  to  pay  to  the  maker  the  usurious 
interest  included  in  the  note. 

In  the  case  of  House  v.  Davis,  60  111.  367,  promissory  notes 
containing  usury  had  been  assigned  before  maturity  and 
by  the  assignee  reduced  to  judgment  against  the  maker,  who 
then  filed  a  bill  against  the  original  payee  and  the  assignee, 
charging  that  the  assignee  had  notice  of  the  usury  at  the 
time  the  notes  were  transferred  to  him,  and  seeking  an 
injunction  to  prevent  the  collection  of  the  usury.  In  the  cir- 
cuit court  it  was  held  that  the  proof  did  not  sustain  the 
charge  that  the  assignee  had  notice  of  the  usury  when  he 
acquired  the  notes,  and  for  that  reason  the  bill  was  dis- 
missed as  to  him,  and  thereafter  that  court  rendered  a  de- 
cree requiring  that  the  original  payee  of  the  notes  bring  into 
court  the  amount  of  the  usury,  and  that  the  maker  of  the 
notes  bring  into  court  the  balance  of  the  judgment,  by  a 
day  named,  for  the  purpose  of  satisfying  the  debt  to  the  as- 
signee. The  original  payee  appealed  to  this  court,  where 
the  decree  of  the  lower  court  was  reversed,  for  the  reason 
that  the  case  made  by  the  evidence  was  not  that  stated  by 
the  bill,  and  for  the  further  reason  that  the  court  required 
the  payment  of  money  for  the  satisfaction  of  the  judgment 
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of  the  assignee  after  the  latter  had  been  dismissed  and  when 
no  control  could  be  exercised  over  him  by  the  court.  It 
was  said,  however,  that  the  bill  should  be  amended  to  cor- 
respond with  tine  facts,  when  the  maker  of  the  notes  should 
be  permitted  to  bring  the  amount  of  the  judgment,  and  in- 
terest thereon,  into  court  for  the  benefit  of  the  assignee,  and 
then  he  (the  maker)  would  be  entitled  to  recoyer  the  usury 
from  the  payee. 

It  follows  that  the  judgment  of  the  appellate  court  is  cor- 
rect, and  it  will  accordingly  be  affirmed. 


The  Defense  of  Vtwry  cannot,  according  to  some  decisions,  be  asserted 
against  a  bona  fide  holder  of  a  negotiable  instrument:  Lynchburg  Nat. 
Bank  ▼.  Scott,  91  Va.  652,  50  Am.  St.  Bep.  860,  but  see  the  cases 
cited  in  the  cross-reference  note  thereto. 


BENES  V.  SUPREME  LODGE  KNIGHTS  AND  LADIES  OP 

HONOR. 

[231  m.  134,  83  N.  E.  127.] 

BENEFIT  SOCIETIES — Estoppel  to  Plead  Suicide  By-law.-- 
If  a  by-law  of  a  benefit  society  preyenting  the  recovery  of  the  bene- 
fit of  a  member  who  commits  suicide  is  in  force  at  the  time  that  a 
person  becomes  a  member  of  such  society,  the  fact  that  it  was  not 
contained  in  a  printed  copy  of  the  constitution  and  by-laws  of  the 
society  furnished  such  person  before  he  joined  the  society,  and  that 
the  other  members  of  his  lodge  did  not  know  of  the  existence  of  such 
by-law,  does  not  estop  the  society  from  pleading  it  in  defense  to  a 
suit  to  recover  the  benefit  of  the  member  who  committed  suicide,  (p. 
305.) 

BENEFIT  SOCIETIES — ^Prestunptioii  as  to  Member's  Knowl- 
edge of  By-lawB. — Persons  belonging  to  a  mutual  benefit  association 
are  conclusively  presumed  to  know  what  the  provisions  of  the  laws 
adopted  by  the  association  are,  where  such  laws  are  a  part  of  the 
contract  of  insurance,    (pp.  305,  306.) 

Action  to  recover  the  amount  of  a  benefit  certificate  issued 
by  the  Supreme  Lodge,  Knights  and  Ladies  of  Honor,  to  one 
John  Benes,  who,  while  a  member  of  sueh  organization,  died 
by  committing  suicide.  Among  the  by-laws  of  such  organiz- 
ation was  one  providing  that,  **If  any  member  of  the  order 
whose  relief  fund  certificate  bears  date  after  this  section  goes 
into  effect,  shall,  within  five  years  after  becoming  a  member, 
die  by  his  or  her  own  hand,  whether  at  the  time  of  the  aet  sane 
or  insane,  the  relief  fund  certificate  of  such  member  shall 


Dec.  1907.]     BsMES  v.  Supreme  Lodge  K.  and  L.  of  H.    305 

become  nnll  and  void  and  the  payment  of  no  part  of  the  sum 
named  therein  shall  be  made." 

Such  by-law  was  in  fall  ferce  and  effect  at  the  time  that 
Benes  became  a  member  of  such  organization  and  received 
his  benefit  certificate,  and  it  continued  to  remain  in  full  force 
and  effect  up  to  and  including  the  time  that  he  committed 
suicide.  Judgment  for  the  defendant  organization  and  the 
plaintiff  appealed  by  writ  of  error. 

C.  D.  Lusk  and  D.  C.  Jones,  for  the  plaintiff  in  error. 

Ashcraft  &  Ashcraft  and  E.  M.  Ashcraft,  for  the  defendant 
in  error. 

iM  SCOTT,  J.  The  laws  adopted  by  defendant  in  error  fix- 
ing  the  rights  and  obligations  of  its  members  were  a  part  of 
the  contract  made  with  John  Benes.  Under  those  laws  there 
could  be  no  recovery  in  this  case,  for  the  reason  that  the  in- 
sured took  his  own  life.  Plaintiff  in  error  contends  that  the 
association  is  estopped  to  interpose  this  provision  of  its  laws 
as  a  defense  by  reason  of  facts  averred  by  her  replication,  to 
the  effect  that  prior  to  the  time  when  Benes  made  applica- 
tion for  membership  in  the  order  he  applied  to  the  of&cers 
of  the  subordinate  lodge  of  which  he  afterward  became  a 
member  for  a  copy  of  the  constitution  and  by-laws  of  de- 
fendant in  error,  and  that  these  of&cers  gave  to  him  a  docu- 
ment which  purported  to  be,  and  which  they  represented  to 
be,  a  printed  copy  of  the  constitution  and  by-laws  of  defend- 
ant in  error;  that  the  defendant  in  error  had  caused  the 
pamphlet  to  be  printed  and  issued  to  subordinate  lodges  and 
distributed  among  the  members  thereof  for  the  purpose  of 
acquainting  them  with  the  constitution  and  by-laws  and 
with  all  the  laws,  rules  and  regulations  of  the  order;  that, 
relying  upon  the  printed  copy  so  furnished  him  as  contain- 
ing all  the  laws  of  the  order,  Benes  made  application  and 
became  a  member  of  the  subordinate  lodge,  and  neither  he 
nor  any  other  member  of  the  lodge  which  he  joined  knew  of 
the  existence  of  any  law  of  the  order  other  than  such  as 
were  contained  in  the  said  printed  copy,  and  that  there  was 
^^  therein  no  law,  rule  or  regulation  from  which  it  appeared 
that  suicide  by  a  member  would  under  any  circumstance  bar 
a  recovery  upon  his  benefit  certificate. 

Persons  belonging  to  a  mutual  benefit  association,  or  a 
fraternal  beneficiary  society,  as  it  is  denominated  by  our 
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statute,  are  conclusively  presumed  to  know  what  the  provi- 
sions of  the  laws  adopted  by  the  association  are,  where  such 
laws  are  a  part  of  the  contract  of  insurance.  Such  an  as- 
sociation is  founded  upon  the  mutual  rights  and  obligations 
of  all  its  members,  and  if  a  beneficiary  could  be  permitted  to 
recover  in  a  manner  other  than  according  to  the  written 
terms  of  the  contract  which  those  insured  enter  into,  mutu- 
ality among  the  members  would  soon  cease.  At  section  941 
of  Thompson  on  Corporations,  it  is  said:  ''AH  the  members 
of  the  corporation  or  society  are  presumed,  in  law,  to  have 
notice  of  its  by-laws.  This  is  a  legal  presumption,  conclusive 
in  its  nature,  and,  accordingly,  direct  proof  of  such  notice 
is  not  required.  A  better  statement  of  this  rule  is,  that  when 
a  person  becomes  a  member  of  a  corporation  or  society  he 
assumes  the  duty  of  knowing  the  internal  laws  of  that 
society,  and  agrees  to  be  governed  by  those  laws,  whether  he 
knows  them  or  not.  If,  therefore,  an  obligation  arises 
against  him  under  those  laws,  he  can  no  more  escape  that 
obligation  on  the  plea  of  ignorance  than  he  can  be  heard  to 
plead  ignorance  of  the  law  of  the  land  in  order  to  escape  a 
civil  or  criminal  liability."  In  Bacon  on  Benefit  Societies 
(third  edition,  section  81)  the  following  language  is  used: 
**The  by-laws  of  a  society  are  binding  upon  all  the  members 
and  all  are  conclusively  presumed  to  know  them. "  In  May  on 
Insurance  (volume  2,  section  552)  the  law  is  stated  as  follows: 
**When  a  party  takes  out  a  policy  and  the  contract  is  com- 
plete, he  becomes  a  member  and  is  bound  by  its  rules  and  the 
provisions  of  the  charter,  which  he  is  presumed  to  know. 
The  records  of  the  company  are  then  his  records,  as  evi- 
dence for  or  against  him,  and  the  doings  of  the  officers  with- 
in the  scope  of  their  authority  are  binding  upon  him.'*  To 
^^^  the  same  effect  are  the  following  authorities :  Niblack  on 
Benefit  Societies,  sec.  18;  Bliss  on  Life  Insurance,  2d  ed.,  p. 
766 ;  Pfister  v.  Gerwig,  122  Ind.  567,  23  N.  E.  1041 ;  Simeral  v. 
Dubuque  Mutual  Fire  Ins.  Co.,  18  Iowa,  319 ;  Coles  v.  Iowa 
State  Mutual  Ins.  Co.,  18  Iowa,  425 ;  Treadway  v.  Hamilton 
Mutual  Ins.  Co.,  29  Conn.  68;  Loyd  v.  Modern  Woodmen,  113 
Mo.  App.  19,  87  S.  W.  530. 

It  follows  that  the  judgment  of  the  appellate  court  is  cor- 
rect, and,  accordingly,  it  will  be  affirmed. 


The  Charter,  Canstitvtion  and  By-lawe  of  a  Mutudi  Benefit  Society 
form  part  of  the  contract  with  its  members:  Union  Fraternal  League 
V.  Walton,  109  Ga.  1,  77  Am.  St  Bep.  350;  Supreme  Lodge  Y.  Stein, 
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75  Mi88.  107,  65  Am.  St.  Bep.  589;  Sonrwine  v.  Supreme  Lodge,  12  Ind. 
App.  447,  54  Am.  St.  Bep.  352;  Condon  v.  Mutual  Beserve  Assn.,  89 
Md.  99,  73  Am.  St.  Bep.  169.  And  persons  entering  such  a  society  are 
presumed  to  know  the  terms  of  the  charter  and  by-laws  under  which 
it  is  organized:  Kocher  v.  Supreme  Council  C.  B.  L.,  65  N.  J.  L.  649, 
86  Am.  St.  Bep.  687;  In  re  Assignment  Mut.  Guaranty  Fire  Ins.  Co., 
107  Iowa,  143,  70  Am.  St.  Bep.  149;  note  to  Lake  v.  Minnesota  etc. 
Assn.^  52  Am.  St.  Bep.  555. 


BBICHERT  V.  MISSOURI  AND  ILLINOIS  COAL  CO. 

[231  HI.  238,  83  K.  £.  166.] 

TBTJST  DEEDS — ^Bigbt  of  Tnutees  to  Becover  Bent. — ^If  a  trust 
deed  is  made  subject  to  a  lease  without  any  reservation  of  rent,  but  with 
an  express  provision  that  the  trustees  shall  collect  the  rent  and  apply  it 
to  the  truBts  therein  declared,  they  are  entitled  to  recover  the  rent. 
(p.  310.) 

TBUST  DEEDS— Trustees  as  Joint  Tenants. — ^Trustees  are  ex- 
cepted from  the  provision  of  the  statute  requiring  a  declaration  in 
a  conveyance  that  the  estate  is  held  in  joint  tenancy,  and  unless  there 
is  a  provision  to  the  contrary  in  a  trust  deed,  they  hold  as  joint 
tenants,  and,  upon  the  death  of  one,  the  administration  of  the  trust 
devolves  upon  the  survivor,  and  nothing  passes  to  the  heir  or  per- 
sonal representative  of  the  deceased  trustee,     (p.  310.) 

TBUSTS — Iiegal  Estate  Taken  by  Trustee. — ^A  trustee  takes 
precisely  that  quantum  of  the  legal  estate  which  is  necessary  to  the 
discharge  of  his  declared  powers  and  duties,  regardless  of  technical 
terms  ordinarily  required  for  the  conveyance,  and  such  estate  will 
inure  to  the  trust  until  the  active  trusts  are  accomplished,  when  the 
statute  of  uses  will  execute  the  use,  and  the  entire  title,  both  legal 
and  equitable,  will  be  in  the  one  beneficially  interested,     (p.  310.) 

TBUBTS  AND  TBUSTEES — ^Filling  Vacancies. — One  who 
creates  a  trust  has  a  right  to  provide  a  method  for  filling  vacancies 
and  for  the  appointment  of  successors  in  trust,    (p.  311.) 

TBUSTS  AND  TBUSTEES — ^FilUng  Vacancies— Constnictlon  of 
Trust  Deed. — ^If  a  trust  deed  conveys  an  estate  to  trustees,  ''their 
successors  and  assigns,"  and  provides  for  the  appointment  of  suc- 
cessors in  trust  to  whom  the  estate  shall  go,  and  that  upon  the  ap- 
pointment of  a  new  trustee,  the  real  estate  shall  "thereupon  be  con- 
veyed, assigned  and  transferred  in  such  manner  as  to  legally  and 
effectually  vest  the  same  in  the  acting  trustee,"  such  provision 
simply  means  that  upon  the  appointment  of  a  new  trustee  the  estate 
shall  thereupon  be  deemed  to  be  conveyed  and  transferred  to  him, 
without  a  conveyance  being  executed  by  anyone,     (p.  311.) 

TRUSTS— Bond  for  Beneficiaries — Collateral  Inquiry. — ^In  a  suit 
by  tmstees  to  recover  rent  from  lessees  of  the  trust  estate,  the  ques- 
tion whether  the  trustees  have  given  the  required  bond  to  the  bene- 
ficiaries does  not  concern  such  lessees,  and  cannot  be  collaterally 
inquired  into.    (p.  311.) 
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TBTT8T8 — PartleB— Dealli  of  BenaAdary. — In  an  action  by  trus- 
tees to  recover  rent  from  lessees  of  the  trust  estate,  the  death  of  a 
benefleiary,  who  is  not  a  party  to  the  salty  does  not  affeet  the  ri|^ht 
to  prosecute  the  suit.    (p.  812.) 

L.  P.  Crigler  and  Schaefer,  Farmer  &  Erager,  for  the  ap- 
pellant. 

L.  D.  Turner  and  Dill  &  Pfingsten,  for  the  appellees. 

^^  CARTWRIGHT,  J.  The  appellate  court  for  the  fourth 
district  affirmed  the  judgment  for  fifteen  hundred  dollars 
and  costs  recovered  by  appellees,  against  appellant,  in  the 
circuit  court  of  St.  Clair  county,  in  a  suit  brought  under  a 
mining  lease  or  contract.  From  the  judgment  of  the  ap- 
pellate court  the  case  is  brought  to  this  court  by  appeaL 

It  is  first  contended  on  behalf  of  appellant  that  the  suit 
was  not  brought  in  the  names  of  the  parties  in  whom  the 
legal  interest  in  the  contract  was  vested.  The  facts,  so  far 
as  they  relate  to  that  question,  are  as  follows:  On  May  7, 
1891,  Joseph  Reichert  and  Maria  Beichert,  his  wife,  exe- 
cuted a  lease  of  certain  lands  in  St.  Clair  county  to  Crit- 
tenden McEinley  and  William  S.  Scott,  giving  to  them  the 
right  to  take  coal  from  under  said  lands.  The  lease  was 
for  a  term  of  fifty  years  from  its  date,  unless  the  coal  should 
be  sooner  exhausted,  and  the  lessees  agreed  to  pay  one- 
eighth  of  one  cent  for  every  bushel  of  coal  mined  and  taken 
out  which  would  pass  over  a  screen  with  spaces  measuring 
one  and  one-half  inches  between  the  bars,  the  amount  to 
be  determined  by  the  railroad  freight  bills  or  weighmaster's 
certificates  or  tickets,  or  upon  any  other  good  and  sufficient 
evidence  that  would  satisfy  the  lessors.  The  lessees  also 
agreed  to  mine  the  coal  and  do  the  work  in  a  proper,  work- 
manlike and  skillful  manner,  regularly,  properly  and  efiFec- 
tually,  without  waste  or  destruction  to  the  coaL  The  lease 
was  assigned  by  the  lessees  to  the  appellant,  a  corporation 
of  the  state  of  Missouri,  and  it  entered  into  possession  under 
the  lease  and  began  mining  the  coaL  On  August  22,  1893, 
Joseph  Beichert  died,  leaving  said  Maria  Beichert,  his 
widow,  and  eight  children,  his  only  heirs  at  law.  •**  On 
September  25,  1893,  the  widow  and  heirs,  together  with  the 
wives  and  husbands  of  the  said  heirs,  respectively,  executed 
a  trust  deed  to  said  Maria  Beichert  and  August  Bui;hel,  con- 
veying said  lands,  subject  to  the  lease,  to  said  trustees,  ''their 
successors  and  assigns/'    The  trust  deed  provided  tJiat  the 
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trustees  and  their  successors  in  trust  should  have  a  right  to 
enter  into  and  upon  the  premises  and  receive  all  rents  and 
royalties,  issues  and  profits  thereof.  The  trust  deed  further 
provided  that  if  the  trustees,  or  either  of  them,  should  die 
or  go  abroad  to  reside,  desire  to  be  discharged  from,  re- 
nounce, decline  or  become  incapable  or  unfit  to  act  in  the 
trusts,  then,  in  every  and  any  such  case,  it  should  be  lawful 
for  a  majority  of  the  heirs  mentioned  in  the  trust  deed,  or  a 
majority  of  the  survivors  thereof,  by  any  writing  or  writ- 
ings under  their  hands,  attested  by  two  or  more  witnesses, 
to  nominate  and  substitute  any  person  or  persons  to  be 
trustee  or  trustees  in  place  of  the  trustee  or  trustees  so  dy- 
^T^Sy  going  to  reside  abroad,  desiring  to  be  discharged,  re- 
nouncing, declining  or  becoming  incapable  or  unfit  to  act  as 
trustee.  The  next  provision  was,  that  so  often  as  any  new 
trustee  or  trustees  should  be  appointed,  all  the  real  estate 
which  should  then  be  holden  upon  the  trusts  should  there- 
upon be  conveyed,  assigned  and  transferred,  respectively, 
in  such  manner  that  the  same  might  become  legally  and 
effectually  vested  in  the  acting  trustees  for  the  time  being, 
to  and  for  the  same  uses  and  upon  the  same  trusts  and  with 
and  subject  to  the  same  powers  and  provisions  as  were 
therein  declared  and  contained  of  and  concerning  the  real 
estate.  It  also  provided  that  every  new  trustee  so  appointed 
should,  from  the  time  of  filing  his  bond,  be  competent,  in 
all  things,  to  act  in  the  execution  of  the  trusts  as  fully  and 
effectually  and  with  all  the  same  powers  and  authorities,  to 
all  purposes  whatsoever,  as  if  he  had  been  thereby  originally 
appointed  the  trustee  in  the  place  of  the  trustee  whom  he 
should,  whether  immediately  or  otherwise,  succeed.  Maria 
Beichert  ***  died,  and  on  May  18,  1896,  August  Barthel  re- 
signed as  trustee.  The  remaining  heirs  appointed  William 
J.  Reichert  and  Charles  Becker,  the  appellees,  successors  in 
trust  to  Maria  Beichert  and  August  Barthel,  in  the  manner 
specified  in  the  trust  deed,  and  the  trustees  so  appointed 
accepted  the  trust  and  proceeded  to  act.  The  appellant  ren- 
dered accounts  and  statements  to  William  J.  Beichert  and 
sent  checks  to  him  at  different  times.  This  suit  was  brought 
to  the  September  term,  1903,  of  the  court  by  the  appellees, 
the  new  trustees,  and  the  original  declaration  declared  for 
the  rent  stipulated  in  the  lease.  An  additional  count  charged 
the  appellant  with  failing  to  properly  work  and  mine  the 
coal  in  accordance  with  its  agreement  and  with  wasting  and 
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destroying  coal,  whereby  appellees  were  deprived  of  a  large 
amount  of  rents  which  they  otherwise  would  and  ought  to 
have  received. 

The  argument  that  appellees  could  not  maintain  the  suit 
is  based  on  the  proposition  that  they  did  not  have  the  legal 
title  to  the  reversion,  and  in  support  ot  that  claim  counsel 
present  two  propositions:  First,  that  upon  the  death  of 
Maria  Beichert  the  legal  title  which  she  held  descended  to 
her  heirs  at  law;  and  second,  that  upon  the  resignation  of 
August  Barthel  the  legal  title  conveyed  to  him  remained  in 
him,  and  it  would  be  necessary  for  him  to  execute  a  deed 
and  convey  whatever  title  was  vested  in  him  to  the  newly 
appointed  trustees  before  they  would  be  authorized  to  exe- 
cute the  trust. 

The  grantee  of  a  reversion  may  or  may  not  be  entitled 
to  the  rent  reserved  in  a  lease.  In  this  case  the  convey- 
ance is  subject  to  the  lease  and  there  is  no  reservation  of 
rent,  but  the  trust  deed  expressly  provides  that  the  trustees 
shall  collect  the  rent  and  apply  it  to  the  trusts  therein  de- 
clared. If  the  appellees  were  lawfully  appointed  trustees 
and  vested  with  the  care,  control  and  management  of  the 
trust  estate  they  were  entitled  to  maintain  the  suit.  The 
first  proposition  above  stated  is  not  the  law.  Trustees  are 
^^  excepted  from  the  provision  of  the  statute  requiring  a 
declaration  in  a  conveyance  that  the  estate  is  in  joint 
tenancy,  and  unless  there  is  a  provision  to  the  contrary  they 
hold  as  joint  tenants.  Upon  the  death  of  one  the  admin- 
istration of  the  trust  devolves  upon  the  survivor,  and  nothing 
passes  to  the  heir  or  personal  representative  of  the  deceased 
trustee :  Golder  v.  Bressler,  105  111.  419. 

Whether  the  second  proposition  is  correct  depends  upon 
a  consideration  of  the  law  and  the  provisions  of  the  trust 
deed.  A  trustee  takes  precisely  that  quantum  of  legal  estate 
which  is  necessary  to  the  discharge  of  the  declared  powers 
and  duties  of  such  trustee,  regardless  of  technical  terms 
ordinarily  required  for  a  conveyance :  Walton  v.  Follansbee, 
131  lU.  147,  23  N.  E.  332;  Lawrence  v.  Lawrence,  181  lU. 
248,  54  N.  E.  918.  The  estate  will  inure  to  the  trustee  until 
the  active  trusts  are  accomplished,  when  the  statute  of  uses 
will  execute  the  use,  and  the  entire  title,  both  legal  and 
equitable,  will  be  in  the  one  beneficially  interested.  The 
decision  in  Glover  v.  Condell,  163  111.  566,  45  N.  E.  173,  35 
L.  R.  A.  360,  relied  upon  by  counsel  for  appellant,  clearly 
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recognized  that  doctrine,  but  held  that  a  conveyance  or 
transfer  of  personal  property  was  necessary  because  personal 
property  is  not  within  the  statute  of  uses.  Barthel  had  such 
an  estate  as  would  continue  until  the  active  trusts  were 
executed  and  he  resigned  before  that  time  was  reached, 
when  successors  in  trust  to  him  and  Maria  Beichert  were 
appointed,  as  the  trust  deed  provided.  One  who  creates  a 
trust  has  a  right  to  provide  a  method  for  filling  vacancies 
and  for  the  appointment  of  successors  in  trust.  The  trust 
deed  in  this  case  conveyed  the  estate  to  the  trustees  therein 
named,  "their  successors  and  assigns,"  and  it  provided  for 
the  appointment  of  successors  in  trust  to  whom  the  estate 
should  go. 

Much  stress  is  laid  in  argument  upon  the  provision  of 
the  trust  deed  that  upon  the  appointment  of  a  new  trustee 
the  real  estate  should  thereupon  be  conveyed,  assigned  and 
transferred  in  such  manner  as  to  legally  and  effectually  vest 
^^^  the  same  in  the  acting  trustee,  but  we  do  not  interpret 
that  provision  as  meaning  that  a  conveyance  shall  be  exe- 
cuted by  anyone.  The  heirs  at  law  of  the  deceased  trustee 
might  be  incapable  of  making  a  deed,  or  the  beneficiary 
would  have  no  method  of  compelling  a  conveyance  except 
at  the  end  of  legal  proceedings.  The  trust  deed  provides 
that  the  trustees  and  their  successors  in  trust  shall  have  a 
right  to  enter  upon  the  premises  and  collect  the  rents  and 
royalties,  and  that  every  new  trustee,  from  the  time  of  filing 
his  bond,  shall  be  competent,  in  all  things,  to  act  in  the 
execution  of  the  trusts,  and  we  regard  the  provision  in 
question  as  meaning  that  upon  the  appointment  of  a  new 
trustee  the  estate  shall  thereupon  be  deemed  to  be  conveyed 
and  transferred  to  him.  That  is  the  only  interpretation 
which  is  consistent  with  the  conveyance  to  the  trustees  and 
their  successors  and  with  the  other  provisions  of  the  trust 
deed.  The  appellees  were  the  proper  parties  to  maintain 
the  suit. 

The  next  point  made  is  that  the  trustees  were  required 
to  execute  a  bond  before  acting.  But  it  was  not  necessary 
to  prove  that  fact  in  this  case.  The  trustees  were  appointed 
and  acting  as  such,  and  the  question  whether  they  had  given 
a  bond  for  the  protection  of  a  beneficiary  did  not  concern 
appellant  and  could  not  be  inquired  into  collaterally  in  this 
suit. 
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It  is  next  insisted  that  the  evidence  does  not  support 
either  count  of  the  declaration.  It  is  conceded  that  we  have 
no  authority  to  examine  the  testimony  for  the  purpose  of 
determining  its  weight,  which  has  been  settled  by  the  judg- 
ment of  the  appellate  court,  but  the  lengthy  argument  of 
counsel  is  based  on  all  the  testimony  in  the  case  and  a  com- 
parison and  weighing  of  the  same.  We  will  not  recite  the 
evidence  at  length,  but  the  testimony  for  the  appellees,  con- 
sidered by  itself,  fairly  tended  to  prove  the  cause  of  action 
and  was  sufficient  to  sustain  the  judgment.  It  tended  to 
prove  both  that  appellant  had  not  paid  the  stipulated 
^®  'amount  for  the  coal  mined,  and  also  that  it  did  not 
properly  mine  the  coal. 

On  January  31,  1904,  during  the  pendency  of  this  suit, 
George  Reichert,  one  of  the  beneficiaries,  died,  and  if  we 
understand  counsel  for  appellant,  they  insist  that  appellees 
had  no  right  to  further  prosecute  the  suit  without  suggest- 
ing his  death  and  making  his  personal  representative  a 
party.  He  was  not  a  party  to  the  suit  and  his  death  did  not 
affect  it  in  any  way.  Appellees  did  not  bring  the  suit  as 
agents  for  him  or  anyone  else,  but  as  trustees  having  the 
legal  right  themselves  under  the  contract. 

The  judgment  of  the  appellate  court  is  affirmed. 


Trustees  Take  Exactly  that  Quantity  of  Interest  which  the  purposes 
of  the  trust  require:  Temple  v.  Ferguson,  110  Tenn.  84,  100  Am.  St. 
Rep.  791;  Coulter  v.  Robinson,  24  Miss.  278,  57  Am.  Dec.  168. 

Grants  to  Two  or  More  Persons  as  Trustees  are  usually  held  not  within 
the  operation  of  statutes  abolishing  or  discouraging  joint  tenancy  or 
depriving  it  of  its  incident  of  surviyorship:  See  the  note  to  Sanders 
V.  Morrison,  18  Am.  Dec.  163. 


Dee.  1907.]       JoMxs  v.  Chioaoo  bto.  By.  Co.  313 


JONES   V.   CHICAGO,   ROCK   ISLAND   AND   PACIFIC 

RAILWAT  COMPANY. 

[231  HL  302,  83  N.  E.  215.1 

OONSTITU  YIONAL  I«AW— Eqnal  Protection  of  Laws. — A  eon- 
Btitntioiial  proviflion  that  the  legislature  shall  pass  no  local  or  special 
law  granting  to  any  corporation,  association  or  individual,  anj  special 
or  exclusive  immunity  or  privilege,  is  a  guaranty  that  all  valid  enact- 
ments of  the  legislature  shall  be  uniform  in  their  operation  upon  per- 
sons and  property,  and  by  it  all  citizens  are  assured  the  equal  pro- 
tection of  the  laws.    (p.  315.) 

CONSTITU TlONAIi  LAW— Equal  Protection  of  Laws. — Every 
citizen  has  an  equal  right  with  every  other  to  resort  to  the  courts  of 
justice  for  the  settlement  and  enforcement  of  his  rights,  and  a  statute 
that  makes  a  discrimination  between  different  classes  of  litigants 
which  is  merely  arbitrary  in  its  nature  is  a  denial  of  that  right  and 
of  the  equal  protection  of  the  law.    (p.  317.) 

OONSTITITTIONAL  IiAW— Equal  Protection  of  Law— Bights 
on  AppeaL — As  to  cases  at  law  in  which  judgment  has  been  rendered 
and  the  right  of  appeal  exists,  a  statute  thereafter  enacted  which 
purports  to  confer  a  right  upon  the  appellee  which  it  is  not  possible 
for  the  appellant  to  enjoy,  and  to  place  a  burden  upon  the  appellant 
to  which  it  is  not  possible  that  the  appellee  can  be  subjected,  namely, 
the  right  of  the  appellee  alone  to  have  the  facts  again  reviewed 
on  appeal  in  case  the  determination  in  the  lower  court  upon  the  facts 
was  adverse  to  him,  is  a  manifest  violation  of  the  constitution  as 
conferring  upon  the  appellee  a  special  privilege  and  denying  to  the 
appellant  an  equal  protection  of  the  law.     (p.  317.) 

CONSTITUTIONAL  LAW — Special  Legislation. — ^Laws  are  gen- 
eral and  uniform  when  alike  in  their  operation  upon  all  persons 
in  like  situation,  and  legislation  which  applies  only  to  a  certain  class 
in  the  community  is  not  necessarily  special  legislation  within  the 
meaning  of  a  constitutional  prohibition,     (p.  317.) 

CONSTITUTIONAL  LAW— Special  Legislation.— If  a  law  is 
made  applicable  only  to  one  class  of  individuals,  to  be  valid,  there 
must  be  some  actual,  substantial  difference  between  the  individuals 
so  classified  and  other  individuals  in  the  state  or  community,  when 
considered  with  reference  to  the  purposes  of  the  law.  The  class 
upon  which  the  benefit  is  conferred  must  be  composed  of  individuals 
possessing  in  common  some  disability,  attribute  or  qualification,  or 
in  some  condition  making  them  proper  subjects  in  whom  to  vest  the 
specific  right  granted  them.     (pp.  317,  318.) 

CONSTITUTIONAL  LAW— Statutes  Operating  on  Bemedy. — ^If 

a  statute  is  otherwise  violative  of  the  constitution,  the  mere  fact 
that  it  operates  directly  upon  the  remedy,  and  not  directly  upon  the 
right,  does  not  remove  the  objection,     (p.  319.) 

J.  W.  D'Arcy,  for  the  plaintiff  in  error, 

Snapp,  Heise  &  Dibell,  B.  A.  Jackson  and  B.  S.  Cable,  for 
the  defendant  in  error. 

«»  SCOTT,  J.    The  plaintiff  in  error  brought  a  suit  in 
the  Will  county  circuit  court  against  the  defendant  in  error 
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to  recover  damages  for  a  personal  injury,  occasioned,  accord- 
ing to  the  averments  of  the  declaration,  by  negligence  of  the 
defendant  in  error.  The  general  issue  was  interposed,  trial 
was  had  and  a  verdict  returned  finding  the  defendant  guilty 
and  assessing  the  damages  at  sixteen  hundred  dollars.  A 
judgment  was  rendered  upon  the  verdict  on  October  27, 
1905.  From  that  judgment  the  railway  company  prosecuted 
an  appeal  to  the  appellate  court  for  the  second  district.  That 
court,  upon  consideration  of  the  evidence,  found,  as  a  matter 
of  fact,  that  the  railway  company  was  not  guilty  of  the 
neglect  charged  against  it,  and  on  August  6,  1907,  reversed 
the  ^^  judgment  of  the  circuit  court  without  remanding 
the  cause.  That  finding  of  fact  was  incorporated  in  the  judg- 
ment of  the  appellate  court.  Jones  brings  the  case  to  this 
court  by  writ  of  error,  and  the  principal  assignment  of  error, 
and  that  upon  which  the  case  made  in  this  court  depends,  is 
in  the  following  words:  **The  appellate  court  erred  in  its 
finding  of  fact  adversely  to  plaintiff  in  error." 

In  this  class  of  cases,  prior  to  July  1st  of  the  present  year, 
this  court  was  without  power  to  review  the  determination 
of  the  appellate  court  upon  controverted  questions  of  fact: 
Hurd's  Stats.  1905,  c.  110,  sec.  90;  Lake  Shore  etc.  Ry.  Co. 
V.  Richards,  152  lU.  59,  38  N.  E.  773,  30  L.  R.  A.  33.  The 
present  legislature,  however,  passed  an  act  in  relation  to 
practice  and  procedure  in  courts  of  record  which  became 
effective  on  July  1st  of  this  year  (Sess.  Laws  1907,  p.  443). 
by  which  an  attempt  was  made  to  change  the  law  in  this 
respect  in  certain  instances. 

Section  122  of  that  act  reads  as  follows:  ''The  supreme 
court  shall  re-examine  cases  brought  to  it  by  appeal  or  writ 
of  error  from  the  appellate  courts,  as  to  questions  of  law 
only,  except  as  otherwise  provided  in  this  act;  and,  in  the 
oases  aforesaid,  no  assignment  of  error  shall  be  allowed  call- 
ing in  question  the  determination  of  the  inferior  or  appellate 
courts  upon  controverted  questions  of  fact  therein." 

Section  120  of  that  act  is  in  these  words:  "If  any  final 
determination  of  any  cause  or  proceeding  whatever  except 
in  chancery  shall  be  made  by  the  appellate  court,  as  the 
result  wholly  or  in  part  of  the  finding  of  the  facts,  concern- 
ing the  matter  in  controversy,  different  from  the  finding  of 
the  court  from  which  such  cause  or  proceeding  was  brought 
by  appeal  or  writ  of  error,  it  shall  be  the  duty  of  such  ap- 
pellate court  to  recite  in  its  final  order,  judgment  or  decree. 
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the  facts  as  found ;  and  the  judgment  of  the  appellate  court 
shall  be  final  and  conclusive  as  to  all  matters  of  fact  in 
controversy  in  such  cause  or  proceeding:  Provided,  in  ac- 
tions at  law  where  the  appellate  court  reverses  ®^^  the  judg- 
ment of  the  trial  court  without  awarding  a  trial  de  novo, 
as  the  result  wholly  or  in  part  of  finding  the  facts  different 
from  the  finding  of  the  trial  court,  and  in  cases  where  the 
justices  of  the  appellate  court  are  divided  in  opinion  on  the 
law  or  facts,  and  the  cause  is  taken  by  appeal  or  writ  of 
error  to  the  supreme  court,  then  the  provision  that  the  judg- 
ment of  the  appellate  court  shall  be  final  as  to  the  facts  shall 
not  apply,  and  both  the  facts  and  the  law  shall  stand  for 
review  in  the  supreme  court  as  in  the  appellate  court." 

It  is  under  the  provisions  of  the  section  last  quoted  that 
plaintiff  in  error  seeks  to  have  the  appellate  court's  deter- 
mination of  facts  reviewed  in  this  court.  The  constitution- 
ality of  that  statute  is  questioned  in  so  far  as  it  attempts 
to  confer  upon  this  court  power  to  review  the  facts  where 
the  appellate  court  finds  the  facts  against  the  appellee  and 
reverses  the  judgment  of  the  trial  court  without  awarding 
a  trial  de  novo.  The  provision  of  that  section  which  applies 
where  the  judges  of  the  appellate  court  are  divided  in 
opinion  is  not  relevant  to  the  present  litigation,  and  will  be 
disregarded  in  determining  whether  or  not  that  section,  in 
so  far  as  it  bears  upon  this  case,  is  a  valid  enactment.  The 
effect  of  the  statute  is  to  make  the  appellate  court's  deter- 
mination of  controverted  facts  nonreviewable  if  it  determines 
the  facts  against  the  appellant  in  that  court,  and  to  make 
that  determiuation  reviewable  if  it  determines  the  facts 
against  appellee.  In  other  words,  if  that  court  determines 
the  facts  one  way  the  determination  shall  be  reviewable;  if 
it  determines  them  the  other  way,  the  determination  shall  not 
be  reviewable. 

Section  22  of  article  4  of  the  constitution  of  1870  provides, 
among  other  things,  that  ''the  Qeneral  Assembly  shall  not 
pass  local  or  special  laws  in  any  of  the  following  enumerated 
cases — ^that  is  to  say:  for  ....  granting  to  any  corpora- 
tion, association  or  individual  any  special  or  exclusive  priv- 
ilege, immunity  or  franchise  whatever." 

*^^  Under  the  law  as  it  stood  when  judgment  was  entered 
in  the  circuit  court,  if  the  case  was  taken  to  the  appellate 
court,  any  finding  of  fact  made  by  that  court  would  not  be 
reviewable  in  this  court.    Prior  to  the  time  the  cause  was 
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decided  in  the  appellate  court  the  present  practice  act  went 
into  effect,  and  under  its  provisions  if  that  court  found  the 
facts  against  the  appellee  the  appellee  had  the  right  to  have 
the  determination  reviewed  by  this  court.  The  question 
arises,  Is  that  enactment  a  special  law  conferring  a  special 
privilege  upon  plaintiff  in  error  t 

The  words  ''privileges  and  immunities"  are  made  use  of 
in  the  constitution  of  the  United  States  and  in  various  state 
constitutions.  The  meaning  of  those  words  where  so  used 
has  been  considered  by  the  courts.  In  the  Slaughter-house 
Cases,  16  WalL  36,  21 L.  ed.  394,  in  construing  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  it  was 
held  that  the  ''privileges  and  immunities"  mentioned  in  that 
amendment  were  inclusive  of  all  the  rights  which  the  state 
governments  were  created  to  establish  and  secure,  and  we 
have  no  doubt  that  it  is  in  this  broad  sense  that  the  words 
'* privilege"  and  "immunity"  are  used  in  the  clause  of  our 
constitution  above  quoted,  and  that  they  include  every  right 
which  can  be  conferred  or  granted  by  any  law  of  the  state. 
By  that  provision  of  our  constitution  a  guaranty  is  given 
that  all  valid  enactments  of  the  legislature  shall  be  uniform 
in  their  operation  upon  persons  and  property,  and  by  it  all 
citizens  are  assured  the  equal  protection  of  the  laws  of  the 
state. 

In  Cooley  on  Constitutional  Limitations  (sixth  edition, 
pages  481-483),  it  is  said:  "A  statute  would  not  be  constitu- 
tional ....  which  should  select  particular  individuals  from 
a  class  or  locality  and  subject  them  to  peculiar  rules,  or  im- 
pose upon  them  special  obligations  or  burdens  from  which 
others  in  the  same  locality  or  class  are  exempt."  That  lan- 
guage has  been  quoted  and  approved  by  this  court :  Gillespie 
V.  People,  188  El.  176,  80  Am.  St.  Rep.  176,  58  N.  E.  1007,  52 
L.  R.  A.  283 ;  Mathews  v.  People,  202  »^^  111.  389,  95  Am. 
St.  Rep.  241,  67  N.  E.  28,  63  L.  R.  A.  73 ;  Horwich  v.  Walker- 
Gordon  Laboratory  Co.,  205  HI.  497,  98  Am.  St.  Rep.  254,  68 
N.  E.  938. 

In  Millett  v.  People,  117  111.  294,  57  Am.  Rep.  869,  7  N.  E. 
631,  this  court  referred  with  approval  to  the  language  orig- 
inally used  in  Wally's  Heirs  v.  Kennedy,  2  Yerg.  554,  24 
Am.  Dec.  511,  which  reads  as  follows:  "The  rights  of  every 
individual  must  stand  or  fall  by  the  same  rule  or  law  that 
governs  every  other  member  of  the  body  politic  or  land 
under  similar  circumstances  j  and  every  partial  or  private 
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law  which  directly  proposes  to  destroy  or  affect  individual 
rights,  or  does  the  same  thing  by  affording  remedies  leading 
to  similar  consequences,  is  unconstitutional  and  void.  Were 
it  otherwise,  odious  individuals  or  corporate  bodies  would 
be  governed  by  one  law,  the  mass  of  the  community  and 
those  who  made  the  law  by  another,  whereas  a  like  general 
law,  affecting  the  whole  community  equally,  could  not  have 
been  passed." 

In  Sanitary  District  v.  Bernstein,  175  111.  215,  51  N.  E.  720, 
we  said:  ''Every  citizen  has  an  equal  right  with  every  other 
to  resort  to  the  courts  of  justice  for  the  settlement  and  en- 
forcement of  his  rights,  and  it  is  true  that  a  discrimination 
between  different  classes  of  litigants  which  is  merely  ar- 
bitrary in  its  nature  is  a  denial  of  that  right  and  of  the 
equal  protection  of  the  law.'' 

When  the  judgment  was  entered  in  this  cause  in  the  cir- 
cuit court  the  status  of  the  parties  in  the  appeUate  court  in 
ease  an  appeal  was  prosecuted  or  writ  of  error  sued  out 
was  fixed — ^that  is  to  say,  if  the  case  went  there  by  appeal, 
as  it  did  go,  the  railway  company  would  necessarily  be  ap- 
pellant. There  was  no  method  after  that  time,  or  after  July 
1st  of  this  year,  by  which  it  was  possible  for  it  to  become  an 
appellee  in  that  court.  When  the  statute  became  effective, 
if  it  was  valid,  a  right  was  conferred  upon  the  appellee  in 
the  suit  in  the  appellate  court  which  it  was  not  possible  for 
the  appellant  to  enjoy  and  a  burden  was  placed  upon  ap- 
pellant to  which  it  was  not  possible  that  the  appellee  could 
be  subjected,  viz.,  the  right  of  the  appellee  in  that  ^^  court 
to  have  the  facts  again  reviewed  in  this  court,  in  case  the 
determination  of  that  court,  on  the  facts,  was  adverse  to  the 
appellee.  According  to  the  authorities  above  cited  that  was 
a  manifest  violation  of  the  constitution,  unless  appellee  was 
one  of  a  class  upon  which  the  legislature  might  properly 
confer  that  right  while  denying  it  to  appellant. 

Legislation  which  applies  only  to  a  certain  class  in  the 
community  is  not  necessarily  special  legislation,  within  the 
meaning  of  the  fundamental  law  of  the  state.  Laws  are 
general  and  uniform  when  alike  in  their  operation  upon  all 
persons  in  like  situation.  When  a  law  is  made  applicable 
only  to  one  class  of  individuals,  however,  there  must  be 
some  actual,  substantial  difference  between  the  individuals 
so  classified  and  other  individuals  in  the  state  or  community, 
when  considered  with  reference  to  the  purposes  of  the  legis- 
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lation.  The  class,  if  the  law  confers  a  benefit  upon  it,  must 
be  composed  of  individuals  possessing  in  common  some 
disability,  attribute  or  qualification,  or  in  some  condition 
marking  them  as  proper  objects  in  whom  to  vest  the  specific 
right  granted  unto  them :  Harding  v.  People,  160  111.  459,  52 
Am.  St.  Rep.  344,  43  N.  E.  624,  32  L.  R.  A.  445 ;  Gillespie  v. 
People,  188  111.  176,  80  Am.  St.  Rep.  176,  58  N.  E.  1007,  52 
L.  R.  A.  283;  Horwich  v.  Walker-Gordon  Laboratory  Co., 
205  111.  497,  98  Am.  St.  Rep.  254,  68  N.  E.  938.  Members  of 
the  medical  profession  may  properly  be  placed  in  one  class, 
and  constitutional  laws  applicable  to  that  class  alone,  relat- 
ing to  the  practice  of  medicine,  may  be  enacted,  but  a  statute 
regulating  the  descent  of  property  could  not  be  valid  if  it 
applied  only  to  that  class.  Can  it  be  said  that  parties  who,, 
prior  to  the  time  this  statute  went  into  effect,  had  been 
successful  in  obtaining  a  judgment  in  the  nisi  prius  courts 
and  whose  cases  had  not  been  reviewed  by  the  appellate 
court,  as  distinguished  from  the  unsuccessful  parties  in  the 
same  litigation,  possess  any  attribute,  qualification  or  disabil- 
ity, or  are  in  any  condition  that  marks  them  as  the  proper 
objects  of  legislative  favors  of  the  character  conferred  by 
this  statute? 

It  is  possible  that  the  appellees  or  defendants  in  error 
whose  cases  had  been  determined  in  the  court  of  original 
'®^  jurisdiction  and  had  not  yet  been  reached  in  the  appel- 
late court  might  form  a  proper  class  to  which,  alone,  certain 
new  legislation  should  be  applicable,  as,  for  example,  stat- 
utes in  reference  to  the  payment  or  advancement  of  costs  in 
the  appellate  court,  or  in  reference  to  the  time  within  which 
such  appellees  or  defendants  in  error  could  assign  cross- 
errors,  or  in  reference  to  the  time  within  which  they  would 
be  entitled  to  mandates  from  that  court  in  case  they  were 
successful  there.  But  this  statute  is  one  of  different  char- 
acter, and  its  constitutionality  depends  upon  entirely  differ- 
ent considerations.  When  the  judgement  of  the  circuit  court 
was  entered,  either  party  in  whose  favor  the  appellate  court 
might  thereafter  determine  the  facts  had  the  right  to  have 
that  finding  stand  without  review  by  this  court.  Both 
parties  to  the  litigation  were  in  the  same  class  so  far  as  this 
question  was  concerned.  They  were  classified  by  the  fact 
that  they  are  litigants  in  a  case  where  the  appellate  court 
bad  the  power  to  make  a  nonreviewable  determination  of  the 
controverted  facts,  and  there  was  nothing  that  marked  the 
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appellee  in  that  court  as  a  member  of  a  particular  class  upon 
which  the  legislature  might  legitimately  confer  the  addi- 
tional right  in  reference  to  the  final  adjudication  of  the  facts 
in  the  case  which  this  statute  seeks  to  give.  The  discrimin- 
ation which  this  law  attempts  to  make  between  the  parties 
to  this  suit  is  purely  arbitrary. 

Counsel  for  plaintiff  in  error  contends  that  this  statute 
should  be  held  constitutional  upon  the  authority  of  Chicago 
etc.  B.  B.  Co.  V.  Fisher,  141  111.  614,  31  N.  E.  406,  for  the  rea- 
son that  it  was  there  decided  that  the  legislature  might 
properly  determine  in  what  class  of  cases  the  judgment  of 
the  appellate  court  should  be  final,  excepting,  of  course, 
the  four  classes  of  cases  in  which  an  appeal  from  the  ap- 
pellate court  to  this  court  is  guaranteed  by  the  constitution. 
The  answer  to  that  argument  is,  that  this  statute  is  not  one 
determining  in  what  class  of  cases  the  judgment  of  the  ap- 
pellate court  shall  be  final,  but  is  a  statute  providing  that 
**^  if  the  appellate  court  determines  the  facts  in  a  case  to  be 
one  way,  its  judgment  as  to  the  facts  is  final,  but  that  if  it 
determines  the  facts  in  the  same  case  to  be  the  other  way, 
its  determination  is  not  conclusive  of  the  facts.  The  case 
so  relied  upon  by  plaintiff  in  error  is  not  in  point. 

Nor  is  the  fact  that  the  statute  is  one  which  applies  to 
the  remedy  or  regulates  the  practice  significant.  Where  a 
statute  is  otherwise  violative  of  the  constitution,  the  mere 
fact  that  it  operates  directly  upon  the  remedy  and  not  di- 
rectly upon  the  right  does  not  remove  the  objection.  **  Rem- 
edies are  the  life  of  rights  and  are  equally  protected  by  the 
constitution':  Board  of  Education  v.  Blodgett,  15  111.  441, 
46  Am.  St.  Rep.  348,  40  N.  E.  1025,  31  L.  R.  A.  70. 

In  Kerfoot  v.  Cromwell  Mound  Co.,  115  111.  502,  25  N.  E. 
960,  in  discussing  the  question  of  the  constitutionality  of  the 
statute  which  made  the  judgment  of  the  appellate  court  upon 
the  facts  conclusive,  this  court  considered  the  statute  deter- 
mining whether  the  facts  should  be  reviewed  in  this  tribunal 
as  a  law  regulating  the  practice,  merely,  and  it  was  there 
said  that  the  court  was  aware  of  no  case  holding  that  parties 
have  a  ''constitutional  or  vested  right  in  the  practice  gov- 
erning courts"  except  as  to  the  right  of  trial  by  jury,  and 
that  ''it  has  never  been  held  that  the  legislature  has  no 
power  to  alter  the  practice  of  the  courts  of  the  state.  "•  That 
case  does  not  control  here,  because  the  statute  there  under 
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consideration  operated  equally  upon  the  rights  of  both  the 
parties  to  any  particular  cause. 

This  statute  as  to  the  present  litigation,  in  so  far  as  it 
attempts  to  vest  in  this  court  the  power  to  determine  the 
facts,  is  a  special  law  conferring  a  special  right  or  privilege 
upon  the  plaintiflP  in  error,  and  it  cannot  be  here  applied. 
The  constitution  forbids.  Whether  the  statutory  provision 
in  question  can  be  regarded  as  a  valid  enactment  with  ref- 
erence to  cases  in  which  the  final  judgment  in  the  nisi  prius 
court  is  of  a  date  later  than  the  time  when  the  act  of  which 
it  is  a  part  went  into  effect  is  now  being  considered  by  this 
court  and  will  no  doubt  be  determined  at  the  present  term. 

*^i  There  is  no  ground  for  the  contention  that  the  appel- 
late court  erred  in  applying  the  law  to  the  facts  of  this  case 
as  it  found  the  facts  to  be.  Our  determination  of  the  con- 
stitutional question  necessarily  leads  to  an  affirmance. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


The  Legislature  is  Competent  to  Enact  Statutes  applicable  to  one  elass 
<»f  persons  only,  if  the  classification  is  based  upon  intrinsic  differences 
requiring  different  legislation.  But  classification,  to  be  a  basis  for 
valid  legislation,  must  be  reasonable  and  founded  upon  real  differences. 
There  can  be  no  arbitrary  discriminations:  See  Ex  parte  Sohncke, 
148  Gal.  262,  113  Am.  St.  Bep.  236,  and  cases  cited  in  the  cross- 
reference  note  thereto.  For  the  application  of  these  principles  to 
statutory  regulation  of  rules  of  procedure  and  civil  remedies,  see 
Deyoe  v.  Superior  Court,  140  Cal.  476,  98  Am.  St.  Bep.  73;  Continental 
Pire  Ins.  Co.  v.  Whitaker,  112  Tenn.  151,  105  Am.  St.  Bep.  916; 
Daggs  v.  Orient  Ins.  Co.,  136  Mo.  382,  58  Am.  St.  Bep.  638;  Burk 
V.  Putnam,  113  Iowa,  232,  86  Am.  St.  Bep.  372;  Oano  y.  Minneapolis 
«te.  B.  B.  Co.,  114  Iowa,  713,  89  Am.  St.  Bep.  393. 
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PEOPLE  ▼.  STEELE. 

[231  lU.  340,  83  N.  E.  236.] 

THEATEB8 — ^Blght  to  Begnlate  and  License. — ^The  state  lias  a 
right  by  statute  to  regulate  a  theater  as  a  place  of  publie  amusement, 
and  maj  require  a  license  fee  for  the  privilege  of  conducting  the 
business,     (p.  323.) 

THEATEBS— Biglit  to  License  and  Begnlate.— The  legislature 
has  the  same  authority  oyer  the  theater  business  as  over  any  other 
lawful  private  business,  and  no  more.  Besides  the  requirement  of  a 
license,  it  may  interfere  with  and  regulate  the  business  to  the  extent 
that  the  publie  health,  safety,  morality,  eomfort  and  general  welfare 
require,     (p.  323.) 

POLICE  POWEB  — Deterinlnatioii  of  What  are  Subjects  of. — 

While  the  legislature  may  determine  when  the  exigency  exists  for 
the  exercise  of  the  poliee  power,  it  is  for  the  courts  to  determine 
what  are  the  subjects  for  the  exercise  of  such  power,     (p.  324.) 

0OK8T1TUT1OKAL  LAW— Begnlation  of  Business— Police 
Power. — ^To  uphold  a  statute  regulating  a  lawful  private  business, 
the  court  must  be  able  to  see  that  the  act  tends  in  some  degree  to 
the  prevention  of  offenses,  or  the  preservation  of  the  publie  health, 
morals,  safety  or  welfare,  and  it  must  be  apparent  that  such  end 
is  the  one  actually  intended,  and  that  there  is  some  connection  be- 
tween the  provisions  of  the  law  and  such  purpose,     (p.  324.) 

THEATEB8 — ^Zdcense  Fee — Change  in  Character  of  Business. — 
The  requirement  of  a  license  fee  for  the  privilege  of  conducting  a 
theater  does  not  change  the  character  of  that  business  from  a  private 
one  to  one  impressed  with  a  publie  interest,     (p.  325.) 

OOK8T1TUT10KAL  LAW— Scalping  Theater  Tickets.- A  stat- 
ute prohibiting  the  sale  of  a  ticket  by  a  manager  of  a  theater  with- 
out the  requirement  on  its  face  that  it  shall  not  be  resold  at  an 
advance,  prohibiting  the  sale  of  a  ticket  at  an  advance,  and  pro- 
hibiting the  keeping  of  a  place  for  such  sale,  is  not  a  valid  exercise 
of  the  police  power,  and  is  unconstitutional  and  void  as  imposing 
arbitrary  and  burdensome  restrictions,  not  required  by  the  public 
welfare,  upon  the  right  of  the  theater  manager  as  to  the  manner  in 
which  he  must  conduct  his  business,  and  the  contracts  he  shall  make 
in  carrying  it  on,  and  as  prohibiting  a  broker  from  selling  at  a  profit 
the  tickets  which  it  is  his  business  to  sell,  and  as  depriving  both  of 
their  property  and  liberty  without  due  process  of  law.     (p.  330.) 

Morally  Meyer  &  Meyer,  for  the  plaintiff  in  error. 

W.  H.  Stead,  attorney  general,  J.  J.  Healy,  state's  attor- 
ney, and  J.  J.  Barbour,  for  the  people. 

***  DUNN,  J.  These  eases  have  been  submitted  together 
by  agreement.  The  plaintiffs  in  error  were  convicted  in  the 
municipal  court  of  Chicago  of  violations  of  the  act  approved 
June  4,  1907,  **to  prohibit  the  sale  of  tickets  for  more  than 
the  price  printed  thereon,  for  theaters,  circuses  and  places 
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of  amusement,  and  declaring  same  a  misdemeanor,  and  fix- 
ing the  penalties  therefor,  and  to  repeal  a  certain  act  herein 
named":  Laws  1907,  p.  269.  Writs  of  error  have  been  sued 
out  of  this  court,  and  the  only  question  presented  is  the  con- 
stitutionality of  that  act. 

It  is  conceded  that  the  plaintiff  in  error  Steele,  being  the 
manager  of  a  theater,  has  violated  section  1  of  the  act  by 
selling  a  ticket  not  having  printed  thereon,  "This  ticket  can- 
not be  sold  for  more  than  the  price  printed  hereon,"  and 
that  plaintiff  in  error  Altschul  has  violated  section  2  of  the 
act  by  demanding  and  receiving  for  the  sale  of  a  ticket  a 
price  in  excess  of  the  advertised  or  printed  rate  therefor, 
and  has  violated  section  3  by  establishing  an  agency  for  the 
sale  of  tickets  at  a  price  greater  than  that  asked  at  the  box- 
oflSce  and  in  excess  of  the  advertised  or  printed  rate  therefor. 
It  is  therefore  conceded  that  if  the  act  is  a  valid  enactment, 
the  judgments  of  the  municipal  court  should  be  affirmed. 

The  particular  constitutional  limitations  which  plaintiffs 
in  error  contend  are  infringed  are  contained  in  sections  1,  2 
and  14  of  article  2  of  the  constitution.  Those  sections  are 
as  follows: 

**Sec.  1.  All  men  are  by  nature  free  and  independent, 
and  have  certain  inherent  and  inalienable  rights — among 
***  these  are  life,  liberty  and  the  pursuit  of  happiness.  To 
secure  these  rights  and  the  protection  of  property,  govern- 
ments are  instituted  among  men,  deriving  their  just  powers 
from  the  consent  of  the  governed. 

'*Sec.  2.  No  person  shall  be  deprived  of  life,  liberty  or 
property,  without  due  process  of  law." 

**Sec.  14.  No  ex  post  facto  law,  or  law  impairing  the 
obligation  of  contracts,  or  making  any  irrevocable  grant  of 
special  privileges  or  immunities,  shall  be  passed." 

The  contention  of  plaintiffs  in  error  is,  that  the  right  to 
engage  in  any  lawful  business,  and  the  right  to  enter  into 
any  contracts  proper  and  convenient  for  carrying  on  a  law- 
ful business,  are  property ;  that  the  business  of  selling  theater 
tickets  and  that  of  conducting  a  theater  are  lawful ;  that  the 
act  in  question  takes  away  the  right  of  the  ticket  seller  and 
the  freedom  of  contract  of  the  manager  of  the  theater,  and 
so  deprives  them  of  their  property  without  due  process  of 
law,  and  of  the  liberty  of  following  such  avocation  as  may 
seem  best  to  them,  and  of  entering  into  such  contracts  aa 
they  may  deem  proper  and  essential  therein. 
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The  right  of  the  state  to  regulate  theaters  and  all  places 
of  public  amusement  is  universally  recognized.  It  is  im- 
portant that  places  where  people  assemble  in  numbers  should 
be  subject  to  regulations  for  the  preservation  of  peace,  good 
order,  morality  and  safety.  In  respect  of  the  power  of  the 
legislature  to  tax  or  license  it,  the  business  of  conducting 
a  theater  is  in  no  different  condition  from  any  other  busi- 
ness. The  legislature  may  impose  a  tax  upon  or  require  a 
license  fee  for  the  exercise  of  any  avocation.  **The  con- 
stitution has  not  prohibited  the  General  Assembly  from  im- 
posing or  authorizing  the  imposition  of  the  duty  to  procure 
a  license  to  pursue  any  calling,  nor  has  it  limited  the  power 
or  limited  its  exercise":  Wiggins  Ferry  Co.  v.  East  St.  Louis, 
102  111.  560.  The  legislature  has  the  same  authority  over 
the  theater  business  as  over  any  other  lawful  private  busi- 
ness, and  no  more.  Besides  the  requirement  *'**'^  of  a  license, 
it  may  interfere  with  and  regulate  the  business  to  the  ex- 
tent  that  the  public  health,  safety,  morality,  comfort  and 
general  welfare  require.  This  is  the  exercise  of  the  police 
power  which  this  court  has  said  may  be  said  to  be  that  in- 
herent and  plenary  power  in  the  state  which  enables  it  to 
prohibit  all  things  hurtful  to  the  comfort,  safety  and  welfare 
of  society:  Town  of  Lake  View  v.  Rose  Hill  Cemetery  Co., 
70  ni.  191,  22  Am.  Rep.  71;  Chicago  v.  Gunning  System,  214 
111.  628,  73  N.  E.  1035,  70  L.  R.  A.  230.  In  Toledo  etc.  Ry. 
Co.  V.  City  of  Jacksonville,  67  111.  37,  16  Am.  Rep.  611,  it 
was  held  that  if  the  law  prohibits  that  which  is  harmless  in 
itself,  or  requires  that  to  be  done  which  does  not  tend  to 
promote  the  health,  comfort,  safety  or  welfare  of  society, 
it  will  in  such  case  be  an  unauthorized  exercise  of  power,  and 
it  will  be  the  duty  of  the  courts  to  declare  such  legislation 
void.  In  Ritchie  v.  People,  155  111.  98,  46  Am.  St.  Rep.  315, 
40  N.  E.  454,  29  L.  R.  A.  79,  it  was  said:  "The  police  power 
of  the  state  is  that  power  which  enables  it  to  promote  the 
health,  comfort,  safety  and  welfare  of  society.  It  is  very 
broad  and  far-reaching,  but  is  not  without  its  limitations. 
Legislative  acts  passed  in  pursuance  of  it  must  not  be  in  con- 
flict with  the  constitution,  and  must  have  some  relation  to 
the  ends  sought  to  be  accomplished — that  is  to  say,  to  the 
comfort,  welfare  or  safety  of  society.  Where  the  ostensible 
object  of  an  enactment  is  to  secure  the  public  comfort,  wel- 
fare or  safety,  it  must  appear  to  be  adapted  to  that  end.  It 
cannot  invade  the  rights  of  person  and  property  under  the 
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guise  of  a  mere  police  regulation  when  it  is  not  such  in  fact; 
and  where  such  an  act  takes  away  the  property  of  a  citizen 
or  interferes  with  his  personal  liberty,  it  is  the  province  of 
the  courts  to  determine  whether  it  is  really  an  appropriate 
measure  for  the  promotion  of  the  comfort,  safety  and  wel- 
fare of  society/* 

While  the  legislature  may  determine  when  the  exigency 
exists  for  the  exercise  of  the  police  power,  it  is  for  the  courts 
to  determine  what  are  the  subjects  for  the  exercise  of  this 
power,  and  it  is  necessary  that  the  act  should  have  ^®  some 
reasonable  relation  to  the  subjects  of  such  power.  The  court 
must  be  able  to  see  that  the  act  tends  in  some  degree  to  the 
prevention  of  offenses  or  the  preservation  of  the  public  health, 
morals,  safety  or  welfare.  It  must  be  apparent  that  such 
end  is  the  one  actually  intended,  and  that  there  is  some  con- 
nection between  the  provisions  of  the  law  and  such  purpose: 
Chicago  V.  Netcher,  183  111.  104,  75  Am.  St.  Rep.  93,  55  N. 
E.  707,  48  L.  R.  A.  26 ;  Bessette  v.  People,  193  111.  334,  62 
N.  E.  215,  56  L.  R.  A.  558. 

''Liberty,  as  that  term  is  used  in  the  constitution,  means 
not  only  freedom  of  the  citizen  from  servitude  and  restraint, 
but  is  deemed  to  embrace  the  right  of  every  man  to  be  free 
in  the  use  of  his  powers  and  faculties,  and  to  adopt  and 
pursue  such  avocation  or  calling  as  he  may  choose,  subject 
only  to  the  restraints  necessary  to  secure  the  common  wel- 
fare": Braceville  Coal  Co.  v.  People,  147  IlL  66,  37  Am.  St. 
Rep.  206,  35  N.  E.  62,  22  L.  R.  A.  340;  Frorer  v.  People, 
141  IlL  171,  31  N.  E.  395,  16  L.  R.  A.  492;  Chicago  v.  Net- 
cher, 183  111.  104,  75  Am.  St.  Rep.  93,  55  N.  E.  707,  48  L. 
R.  A.  26.  ''The  right  of  every  man  to  choose  his  own  occu- 
pation, profession  or  employment,  though  not  expressly  guar- 
anteed by  the  constitutions,  is  included  in  the  fight  to  the 
pursuit  of  happiness":  Black  on  Constitutional  Law,  p.  411. 
The  privilege  of  contracting  is  both  a  liberty  and  a  property 
right,  and  is  protected  by  the  constitution :  Ritchie  v.  People, 
155  lU.  98,  46  Am.  St.  Rep.  315,  40  N.  E.  454,  29  L.  R.  A. 
79 ;  Bailey  v.  People,  190  III.  28,  83  Am.  St.  Rep.  116,  60  N. 
E.  98,  54  L.  R.  A.  838 ;  Booth  v.  People,  186  lU.  43,  78  Am. 
St.  Rep.  229,  57  N.  E.  798,  50  L.  R.  A.  762. 

The  statute  prohibits  the  sale  of  a  theater  ticket  at  a  price 
above  the  printed  rate,  and  prohibits  the  establishing  of  an 
agency  for  such  sale.  There  is  nothing  immoral  in  the  sale 
of  theater  tickets  at  an  advance  over  the  price  at  the  box- 
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office.  Such  sale  is  not  injurious  to  the  public  welfare  and 
does  not  affect  the  public  health,  morals,  safety,  comfort  or 
good  order.  It  does  not  injure  the  buyer  or  the  proprietor 
of  the  theater.  The  buyer  purchases  voluntarily.  He  is 
under  no  compulsion.  If  the  conducting  of  a  theater  is  a 
mere  private  business,  there  is  no  reason  why  the  proprietor 
may  not  sell  the  tickets  when  and  where,  at  what  prices  and 
on  what  terms  he  chooses.  It  is  insisted,  ^^'^  however,  that 
the  operation  of  a  theater  is  a  business  affected  with  a  pub- 
lic interest  and  therefore  is  subject  to  control  by  the  legis- 
lature. It  is  a  well-established  doctrine  that  where  the  owner 
of  property  has  devoted  it  to  a  use  in  which  the  public  has 
an  interest,  he,  in  effect,  grants  to  the  public  an  interest  in 
such  use,  and  must  to  the  extent  of  that  interest  submit  to 
be  controlled  by  the  public  for  the  common  good,  so  long  as 
such  use  is  maintained:  Munn  v.  Illinois,  94  IT.  S.  113,  24 
L.  ed.  177 ;  Inter-Ocean  Pub.  Co.  v.  Associated  Press,  184  111. 
438,  75  Am.  St.  Rep.  184,  56  N.  B.  822,  48  L.  R.  A.  568; 
New  York  and  Chicago  Stock  Exchange  v.  Board  of  Trade, 
127  111.  153,  11  Am.  St.  Rep.  107,  19  N.  E.  855,  2  L.  R.  A. 
411.  The  fact  that  a  license  is  required  does  not  make  the 
business  a  public  employment.  The  cases  where  a  business 
has  been  regarded  as  affected  with  a  public  interest  have  been 
cases  where  the  person  or  corporation  engaged  in  the  busi- 
ness was  acting  under  a  franchise  or  cases  affecting  trade  and 
commerce,  where  either  there  has  been  a  virtual  monopoly 
of  means  of  transportation  or  methods  of  commerce  (Munn 
V.  Illinois,  94  U.  S.  113,  24  L.  ed.  177),  or  where,  from  the 
nature  of  the  business,  in  its  regular  course,  the  person  carry- 
ing it  on  was  necessarily  intrusted  with  the  property  or  money 
of  his  customers  (Hawthorn  v.  People,  109  111.  302,  50  Am. 
Rep.  610 ;  Meadowcroft  v.  People,  163  111.  56,  54  Am.  St.  Rep. 
447,  45  N.  E.  303,  85  L.  R.  A.  176 ;  Lasher  v.  People,  183  111 
226,  75  Am.  St.  Rep.  103,  55  N.  B.  663,  47  L.  R.  A.  802) ;  or 
where  the  business  has  been  conducted  in  such  a  manner 
that  the  public  and  all  persons  dealing  in  the  products  con- 
cerned have  adapted  their  business  to  the  methods  used,  so 
that' such  methods  have  become  necessary  to  the  safe  and 
successful  transaction  of  business:  New  York  and  Chicago 
Stock  Exchange  v.  Board  of  Trade,  127  111.  153,  11  Am.  St. 
Ilep.  107,  19  N.  E.  855,  2  L.  R.  A.  411 ;  Inter-Ocean  Pub.  Co. 
V.  Associated  Press,  184  111.  438,  75  Am.  St  Rep.  184,  56 
N.  £.  822,  48  L.  R.  A.  568. 
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In  MUlett  V.  People,  117  HI.  294,  57  Am.  Rep.  869,  7  N. 
E.  631,  where  it  was  claimed  that  the  business  of  mining  for 
coal  was  affected  with  a  public  use,  and  subject,  therefore, 
to  regulation  by  law,  the  court  said  (page  303) :  ''It  cannot 
be  claimed  that  mining  for  coal  was  by  the  common  law 
affected  with  a  public  use,  and  therefore  specially  regulated 
by  law,  like  the  business  **®  of  innkeepers,  common  carriers, 
millers,  etc.,  and  in  our  opinion  it  is  not,  like  the  business 
of  public  warehousing,  within  the  principle  controlling  such 
classes  of  business.  The  public  are  not  compelled  to  resort 
to  mine  owners  any  more  than  they  are  compelled  to  resort 
to  the  owners  of  wood  or  turf,  or  even  to  the  owners  of  grain, 
domestic  animals,  or  to  those  owning  any  of  the  other  orr 
dinary  necessaries  or  conveniences  of  life  which  form  a  part 
of  the  commerce  of  the  country." 

In  Homey  v.  Nixon,  213  Pa.  20,  110  Am.  St.  Rep.  520,  61 
Atl.  1088,  1  L.  R.  A.,  N.  S.,  1184,  the  plaintiff  brought  a 
suit  in  trespass  against  the  defendant  for  wrongfully  refus- 
ing to  permit  him  to  occupy  a  seat  which  he  had  purchased 
for  a  theatrical  performance.  The  court  held  that  his  only 
remedy  was  an  action  for  the  breach  of  the  contract,  and 
said:  ''The  proprietor  of  a  theater  is  a  private  individual 
engaged  in  a  strictly  private  business,  which,  though  for  the 
entertainment  of  the  public,  is  always  limited  to  those  whom 
he  may  agree  to  admit  to  it.  There  is  no  duty,  as  in  the  case 
of  a  common  carrier,  to  admit  everyone  who  may  apply  and 
be  willing  to  pay  for  a  ticket,  for  the  theater  proprietor  has 
acquired  no  peculiar  rights  and  privileges  from  the  state,  and 
is  therefore  under  no  implied  obligation  to  serve  the  public.'" 

In  CoUister  v.  Hayman,  183  N.  Y.  250,  111  Am.  St  Rep. 
740,  76  N.  E.  20,  1  L.  R.  A.,  N.  S.,  1188,  the  court  said:  "A 
theater  may  be  licensed,  like  a  circus,  but  the  license  is  not 
a  franchise,  and  does  not  place  the  proprietors  under  any 
duty  to  the  public  or  under  any  obligation  to  keep  the  theater 
open The  defendants  were  conducting  a  private  busi- 
ness, which,  even  if  clothed  with  a  public  interest,  was  with- 
out a  franchise  to  accommodate  the  public,  and  they  had  the 
right  to  control  it  the  same  as  the  proprietor  of  any  other 
business,  subject  to  such  obligations  as  were  placed  upon  them 
by  the  statute  hereinafter  mentioned.  Unlike  a  carrier  of 
passengers,  for  instance,  with  a  franchise  from  the  state,  and 
hence  under  obligation  to  transport  anyone  who  applies  and 
to  continue  the  business  year  **•  in  and  year  out^  the  pro- 
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prietors  of  a  theater  can  open  and  close  their  place  at  will 
and  no  one  can  make  lawful  complaint.  They  can  charge 
what  they  choose  for  admission  to  their  theater.  They  can 
limit  the  number  admitted.  They  can  refuse  to  sell  tickets 
and  collect  the  price  of  admission  at  the  door.  They  can 
preserve  order  and  enforce  quiet  while  the  performance  is 
going  on.  They  can  make  it  a  part  of  the  contract  and  a 
condition  of  admission,  by  giving  due  notice  and  printing  the 
condition  in  the  ticket,  that  no  one  shall  be  admitted  under 
twenty-one  years  of  age,  or  that  men  only  or  women  only 
shall  be  admitted,  or  that  a  woman  cannot  enter  unless  she 
is  accompanied  by  a  male  escort,  and  the  like.  The  pro- 
prietors, in  the  control  of  their  business,  may  regulate  the 
terms  of  admission  in  any  reasonable  way.  If  those  terms 
are  not  satisfactory,  no  one  is  obliged  to  buy  a  ticket  or  make 
the  contract.'' 

The  defendant  in  error  refen  to  the  case  of  Greenberg 
▼.  Western  Turf  Assn.,  140  Cal.  357,  73  Pac.  1050,  and  the 
same  case  on  a  subsequent  appeal  (Western  Turf  Assn.  v. 
Greenberg,  148  Cal.  126,  113  Am.  St.  Rep.  216,  82  Pac.  684, 
204  U.  S.  359,  27  Sup.  Ct.  Rep.  384,  51  L.  ed.  520),  as  sup- 
porting  the  proposition  of  the  right  of  the  legislature  to  enact 
a  statute  of  the  kind  in  question.  The  statute  of  California 
provided  that  it  should  be  unlawful  for  the  proprietor  of  a 
place  of  amusement  to  refuse  admittance  to  any  person  over 
the  age  of  twenty-one  years  presenting  a  ticket  of  admission 
acquired  by  purchase,  provided  that  any  person  under  the 
influence  of  liquor,  guilty  of  boisterous  conduct  or  of  lewd 
or  immoral  character  might  be  excluded.  The  supreme  court 
of  California  upheld  the  constitutionality  of  the  act  as  a 
valid  exercise  of  the  police  power  to  regulate  places  of  amuse- 
ment. The  supreme  court  of  the  United  States  affirmed  the 
judgment,  saying  in  the  course  of  the  opinion:  ''It  is  only 
a  regulation  compelling  it  to  perform  its  own  contract,  as 
evidenced  by  tickets  of  admission  issued  and  sold  to  parties 
wishing  to  attend  its  racecourse.  Such  a  regulation,  in  itself 
just,  is  likewise  promotive  of  peace  ^^^  and  good  order  among 
those  who  attend  places  of  public  entertainment  or  amuse- 
ment. It  is  neither  an  arbitrary  exertion  of  the  state's  in- 
herent or  governmental  power  nor  a  violation  of  any  right 
secured  by  the  constitution  of  the  United  States.  The  race- 
course in  question  being  held  out  as  a  place  of  public  enters 
tainment  and  amusement^  is  by  the  act  of  the  defendant  so 
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far  affected  with  a  public  interest  that  the  state  may,  in  the 
interest  of  good  order  and  fair  dealing,  require  defendant 
to  perform  its  aigagement  to  the  public  and  recognize  its  own 
tickets  of  admission  in  the  hands  of  persons  entitled  to  claim 
the  benefits  of  the  statute." 

The  supreme  court  of  California,  in  Ex  parte  Quarg,  149 
Cal.  79,  117  Am.  St.  Rep.  115,  84  Pac.  766,  5  L.  R.  A.,  N.  S., 
183,  refused  to  carry  the  doctrine  to  the  extent  sought  for 
it  in  this  case,  and  expressly  held  unconstitutional  and  void 
ft  statute  making  ilTa  misdemeanor  to  sell  or  offer  for  sale 
a  theater  ticket  at  a  price  in  excess  of  that  charged  originally 
by  the  management.  The  court  said:  *'The  police  power  is 
broad  in  its  scope,  but  it  is  subject  to  the  just  limitation  that 
it  extends  only  to  such  measures  as  are  reasonable  in  their 
application,  and  which  tend  in  some  appreciable  degree  to 
promote,  protect  or  preserve  the  public  health,  morals  or 
safety  or  the  general  welfare.  The  prohibition  of  an  act 
which  the  court  can  clearly  see  has  no  tendency  to  affect,  in<^ 
jure  or  endanger  the  public  in  any  of  these  particulars,  and 
which  is  entirely  innocent  in  character,  is  an  act  beyond  the 
pale  of  this  limitation,  and  it  is  therefore  not  a  legitimate  ex* 
ercise  of  police  power.  The  sale  of  a  theater  ticket  at  an 
advance  upon  the  original  purchase  price,  or  the  business  of 
reselling  such  tickets  at  a  profit,  is  no  more  immoral  or  in- 
jurious to  public  welfare  or  convenience  than  is  the  sale  of 
any  ordinary  article  of  merchandise  at  a  profit.** 

There  can  be  no  doubt  of  the  right  of  the  legislature  ta 
require  theaters  to  take  out  a  license  and  to  regulate  their 
management  so  far  as  the  public  welfare  requires.  ''NatU'^ 
ral  ®^*  persons  were  bom  with  the  right  to  peddle,  auction^ 
follow  the  business  of  brokers,  hawking,  merchants,  com*> 
mission-men,  showmen,  jugglers,  innkeepers,  grocery-keepers^ 
liquor  dealers,  to  establish  toll  bridges,  ferries,  etc.,  and  most, 
if  not  all,  of  these  occupations  have  been  pursued  in  all  ages,, 
in  all  countries  and  in  all  conditions  of  men,  from  the  sav* 
age  to  the  most  civilized;  yet  all  civilized  governments  have 
controlled  them,  and  required  persons,  for  the  public  good, 
to  pay  for  and  procure  a  license  to  follow  these  various  avo- 
cations. The  power  has  been  exercised  in  this  state  from 
its  very  organization  almost,  without  question.  If  this  power 
may  be  successfully  challenged,  it  would  seem  to  be  doubt- 
ful what  power  might  not  be,  with  equal  reason.  The  leg* 
islature  may  exercise  all  jpower  not  prohibited,  and  unquea-^ 
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tionably  all  legislative  power  not  limited  by  the  fandamental 
law*':  Wiggins  Ferry  Co.  v.  East  St.  Louis,  102  111.  560. 
The  power  is,  however,  limited  by  the  fandamental  law.  The 
legislature  may  not  prohibit  any  one  of  these  avocations  at 
its  mere  pleasure.  It  may  not  arbitrarily  impose  any  vexa- 
tious burd^is  on  the  pursuit  of  any  of  these  avocations. 
Whatever  restrictions  are  required  in  the  interest  of  public 
morals,  health,  security  or  welfare  the  legislature  may  im- 
pose, and  no  other.  And  the  same  with  the  business  of  con- 
ducting a  theater.  To  impose  burdensome  restrictions,  not 
required  for  the  public  welfare,  on  the  right  of  the  manager 
as  t»  the  conduct  of  his  business  and  the  contracts  he  shall 
make  in  carrying  it  on,  is  to  deprive  him  of  the  liberty  guar- 
anteed to  him  by  the  constitution;  to  prohibit  the  broker 
from  selling  at  a  profit  the  tickets  which  it  is  his  business  to 
sell,  deprives  him  of  his  property  and  his  liberty. 

The  act  prohibits  a  sale  of  a  ticket  by  the  manager  of 
a  theater  without  the  requirement  on  its  face  that  it  shall 
not  be  resold  at  an  advance,  it  prohibits  the  sale  of  a  ticket 
at  an  advance,  and  it  prohibits  the  keeping  of  a  place  for  such 
sale.  If  the  manager  finds  it  profitable  to  have  tickets  on 
***  sale  at  different  places,  he  may  not  sell  at  the  regular  price 
to  brokers  who  maintain  offices  at  such  places  and  get  their 
expenses  and  profits  out  of  the  advance  in  price  on  their 
resale  of  the  tickets.  The  broker's  business  is  prohibited 
because  it  has  been  made  unlawful  to  make  a  profit.  The 
public  is  no  better  nor  worse  off  in  health,  morals,  security 
or  welfare.  These  are  arbitrary  and  unreasonable  inter- 
ferences with  the  rights  of  the  individuals  concerned.  The 
business  of  the  broker  in  theater  tickets  is  no  more  immoral 
or  injurious  to  the  public  welfare  than  that  of  the  broker 
in  grain  or  provisions.  If  he  does  not  make  the  price  sat- 
isfactory to  intending  purchasers,  they  are  under  no  com- 
pulsion to  buy.  They  have  no  right  to  buy  at  any  price 
except  that  fixed  by  the  holder  of  the  ticket.  The  manager 
may  fix  the  price  arbitrarily  and  may  raise  or  lower  it  at 
his  will.  Having  advertised  a  peitormance,  he  is  not  bound 
to  give  it,  and  having  advertised  a  price,  he  is  not  bound 
to  sell  tickets  at  that  price.  It  is  immaterial  to  determine 
whether  a  theater  ticket  is  either  transferable  or  revocable. 
The  fact  is,  that  the  bearer  of  the  ticket  is  admitted  to  the 
performance.  The  business  of  dealing  in  theater  tickets  is 
carried  on  to  some  extent  at  least,  and  the  right  to  do  so 
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and  to  contract  in'riegard  to  such  tickets  is  a  right  in  which 
those  who  use  it  are  entitled  to  be  protected.  Nor  is  the 
civil  rights  act  material,  for  there  arises  no  question  of  the 
denial  of  equal  rights.  Though  the  manager  sells  all  his 
tickets  at  one  price,  it  may  be  a  valuable  right  to  sell  to 
the  broker. 

It  was  held  in  the  case  of  Burdick  ▼.  People,  149  111.  600, 
41  Am.  St.  Rep.  329,  36  N.  E.  948,  24  L.  B.  A.  152,  that  a 
statute  making  it  unlawful  for  any  person  not  duly  author- 
ized by  a  railroad  company  to  sell  a  ticket  was  a  valid  enact- 
ment. But  a  railroad  company  has  a  franchise  from  the 
atate,  and  the  manner  in  which  its  business  as  a  carrier  •shall 
be  conducted  is  clearly  under  the  control  of  the  legislature. 
The  proprietor  of  a  tiieater  stands  on  an  entirely  different 
footing. 

'^  The  act  in  question  cannot  be  justified  as  a  police  r^^- 
lation  and  was  not  within  the  power  of  the  legislature  to  en- 
act. The  judgments  of  the  municipal  court  are  therefore  re- 
versed. 


In  the  Bateaquent  Osm  of  City  of  Chicago  t.  Powers,  231  BL  560, 
S3  N.  B.  240,  it  was  decided,  on  the  authority  of  the  prineipal  ease, 
that  a  city  ordinance  prohibiting  epeculating  in  or  ''scalping" 
theater  tickets  was  unconstitutional  and  void.  Mr.  Justice  Dunn, 
tieliTering  the  opinion  of  the  court,  said:  ''In  the  case  of  People  v. 
Steele  (231  111.  340,  ante,  p.  321,  83  N.  E.  236),  it  was  decide  that  sn 
act  of  the  legislature  having  the  same  purpose  as  the  ordinances  In- 
Yolyed  in  these  cases  was  invalid  because  beyond  the  eonstitntional 
power  of  the  legislature.  Under  the  decision  in  that  case  the  or- 
dinances in  question  here  were  invalid,  and  the  judgmenta  were  prop- 
erly rendered  for  the  defendants." 

The  Law  Applicable  to  Theaters  Is  the  subject  of  a  note  to  Bigel's 
Estate,  110  Am.  St.  Bep.  525.  The  proprietor  of  a  theater  has  the 
right  to  impose  and  enforce  a  regulation  that  if  a  ticket  is  sold  on 
the  sidewalk,  admission  on  it  may  be  refused  at  the  door:  Collister 
V.  Hayman,  111  Am.  St.  Bep.  740.  And  a  statute  making  it  unlawful 
to  refuse  admission  to  a  proper  person  holding  a  ticket  to  any  place 
of  public  amusement,  and  entitling  him,  if  refused  admission,  to 
recover  his  actual  damages  and  one  hundred  doUars  in  addition  there- 
to, is  constitutional:  Oreenberg  v.  Western  Turf  Assn.,  148  Onl.  126, 
113  Am.  St.  Bep.  216.  But  a  statute  forbidding  the  sale  of  theater 
tickets  at  a  higher  price  than  paid  for  them  infringes  the  right  of 
property  guaranteed  by  the  constitution:  Ex  parte  Quargp  1&  Cat 
70,  117  Am.  St.  Bep.  116. 
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HBALT  V.  DEERING. 

[231  111.  423,  83  N.  £.  226.] 

JUDOISENTB  Affectliig  Streets— Bes  Judicata. — ^A  jtidgment 
by  a  eoart  having  jurisdictios  that  plaintiffs  are  the  owners  in  fee  of 
land  elaimed  by  a  defendant  city  as  a  street,  and  enjoining  it  from 
interfering  with  the  plaintiff's  possession  and  nse  of  such  land,  is 
binding  as  res  jadicata  apon  the  public  in  the  absence  of  fraud,     (p. 

335.)  

JUDOliENTS  Affecting  Streets— Parties. — ^In  a  rait  instituted 
by  an  individual  to  establish  his  title  to,  and  recover  the  possession 
of  land  claimed  by  a  city  as  a  public  street,  it  is  not  necessary  that 
both  the  city  and  the  people 'of  the  state  should  be  made  parties  to 
the  suit  to  make  the  judgment  binding  upon  the  public.  If  the  city 
la  a  party,  the  public  is  bound  by  the  judgment,     (pp.  335,  336.) 

JUBOMBNTS  Affecting  Streets— Partieft—Cttty  as  Bepresenta- 
UwB  of  People. — In  an  action  involving  the  existence  of  a  street,  a 
city,  as  a  party  to  the  suit,  is  the  representative  of  the  public,  who 
are  privies,  and  a  judgment  therein,  not  the  result  of  fraud  nor  col- 
hiaioBy  is  binding  upon  the  people,     (p.  336.) 

JUDGMENTS — Consent  Decree,  Who  Bound  by. — ^A  judgment 
by  eonsent  of  the  parties  is  binding  upon  them  and  upon  their  privies, 
and  eannot  be  reversed,  impeached,  or  set  aside  by  a  bill  of  review, 
or  bill  in  the  nature  of  a  bill  of  review,  except  for  fraud,    (p.  338.) 

T.  H.  Stevenson,  for  the  appellant. 

W.  D.  Barge,  G.  W.  Miller  and  E.  W.  Brnndage,  corpora- 
tion cotinsel,  for  the  appellee,  the  city  of  Chicago. 

E.  A.  Bancroft  and  V.  A.  Bemy,  for  other  appellees. 


PARMER,  J.  In  September,  1888,  Edmund  M.  Fer- 
guson caused  a  tract  of  land  owned  by  him  in  Cook  county, 
lying  partly  in  the  city  of  Chicago  and  partly  in  the  city  of 
Lake  View,  to  be  laid  off  into  lots  and  blocks,  streets  and 
alleys^  surveyed  and  platted  as  Clyboum  avenue  addition  to 
Lake  View  and  Chicago.  Block  6  of  said  addition  contained 
twenty-six  lots.  Lots  1  to  18,  inclusive,  fronted  north  on 
Oakdale  avenue.  Lots  19  to  23,  inclusive,  each  had  twenty- 
five  feet  front  and  lot  24  two  hundred  and  thirty-five  feet 
front.  These  last-named  lots  all  fronted  east  and  abutted 
upon  a  strip  of  land  thirty-three  feet  wide,  designated  on 
^*^  the  plat  as  Leavitt  street.  Between  lots  23  and  24,  and 
extending  westward  through  said  block  6  to  Oakley  avenue, 
a  strip  of  land  twenty  feet  wide  was  designated  on  the  plat 
as  an  alley.  The  east  line  of  the  thirty-three  feet  designated 
as  Leavitt  street  was  the  east  boundary  of  the  land  platted 
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by  Ferg^on.  The  plat  was  filed  for  record  October  4,  1888. 
By  its  execution  and  recording  the  owner  of  the  land  dedi- 
cated to  the  public  use  the  streets  and  alleys  shown  on  the 
plat. 

The  bill  in  this  case  was  filed  in  the  name  of  John  J.  Healy^ 
state's  attorney  of  Cook  county,  upon  the  relation  of  George 
F.  Koester  and  Henry  G.  Zander,  ''residents,  citizens  and 
electors  of  the  city  of  Chicago,  county  of  Cook  and  state 
of  Illinois."  After  setting  out  the  execution  and  record- 
ing of  the  plat,  the  bill  alleged  it  was  duly  approved  by  the 
city  of  Lake  View  and  the  city  of  .Chicago,  and  that  each  of 
said  municipalities  accepted  the  portions  of  streets  and  alleys 
within  its  limits,  and  that  thereafter  they  were  publicly  used, 
improved,  treated  and  considered  as  public  streets  and  alleys 
until  July  15,  1889,  when  the  territory  comprising  the  city 
of  Lake  View  was  annexed  to  and  became  a  part  of  the  city 
of  Chicago,  whereby  the  said  city  of  Chicago  became  vested 
with  the  fee  simple  title  to  all  the  streets  and  alleys  in  the 
said  addition  for  the  uses  and  purposes  for  which  they  were 
dedicated,  and  that  said  Leavitt  street  was  treated  and  im- 
proved by  said  city  and  used  by  the  public  generally  as  a 
public  street.  The  bill  alleges  that  lots  20  to  24,  inclusive, 
have  no  street  frontage  except  upon  Leavitt  street;  that  lot 
25  fronts  on  the  twenty-foot  alley  running  east  and  west  and 
has  no  street  frontage,  and  that  said  alley  is  the  only  direct 
and  easy  grade  outlet  to  Leavitt  street  from  lots  25  and  26. 

The  bill  further  alleges  that  March  22,  1902,  Charles  Deer- 
ing,  James  Deering  and  Richard  F.  Howe,  having  by  mesne 
conveyances  become  the  owners  of  lots  19  to  24,  inclusive, 
being  all  that  part  of  block  6  abutting  on  Leavitt  ^**  streel^ 
executed  a  pretended  deed  of  vacation  of  said  street  the  en- 
tire length  of  said  block,  also  that  portion  of  the  alley  be- 
tween lots  23  and  24;  that  they  caused  said  pretended  deed 
to  be  recorded,  and,  claiming  by  virtue  thereof  said  portion 
of  said  street  and  alley,  proceeded  to  inclose  the  same  and 
attempted  to  prevent  the  use  thereof  by  the  public,  but  were 
prevented  from  doing  so  by  the  city  of  Chicago,  through  its 
« police  force;  that  thereupon  said  Charles  Deering,  James 
Deering  and  Richard  F.  Howe,  copartners  under  the  name 
of  *'The  Deering  Harvester  Company,"  filed  their  bill  in 
equity  in  the  superior  court  of  Cook  county  claiming  to 
own  said  portion  of  said  Leavitt  street  and  alley,  and  prayed 
the  city  of  Chicago  and  its  officers  be  enjoined  from  inter* 
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f ering  with  their  use  of  said  property ;  that  the  city  of  Chi- 
cago entered  its  appearance  and  filed  an  answer  claiming 
the  property  was  a  public  street  and  alley,  the  title  to  which 
was  invested  in  the  city  in  trost  for  the  public  use,  and 
denied  the  right  of  complainants  to  the  relief  sought.  The 
bill  further  alleges  the  complainants  to  the  said  bill  then  en- 
tered into  negotiations  with  the  city  of  Chicago  to  secure 
the  adoption  of  an  ordinance  allowing  them  to  purchase  from 
said  city  said  portions  of  said  street  and  alley ;  that  this  was 
finally  agreed  to  by  the  city,  and  thereafter,  on  the  18th  of 
July,  1904,  in  furtherance  of  said  agreement,  the  city  coun- 
cil of  said  city  adopted  an  ordinance  vacating  said  portions 
of  said  street  and  idley  in  consideration  of  the  Deerings  and 
Howe  paying  to  the  city  five  hundred  dollars  in  cash  and 
deeding  it  a  strip  of  land  thir^-three  feet  wide,  extending 
from  the  south  line  of  Oakdale  avenue  north  a  distance  of 
about  one  block,  as  a  part  of  Leavitt  street. 

Oakdale  avenue  ran  east  and  west  through  Clyboum  avenue 
addition,  and  its  south  line  was  the  north  boundary  of  the 
portion  of  Leavitt  street  sought  to  be  vacated.  From  said 
south  line  of  Oakdale  avenue  Leavitt  street  continued  north 
to  Clyboum  avenue,  its  width  as  platted  and  dedicated  ^^^  be- 
ing thirty-three  feet.  This  strip  of  land  proposed  to  be  con- 
veyed to  the  city  by  the  Deerings  and  Howe  would  give  Lea- 
vitt street  a  width  of  sixty-six  feet  from  the  south  line  of 
Oakdale  avenue  north  to  Clybourn  avenue.  The  ordinance  re- 
cited the  fact  that  a  controversy  had  arisen  between  the 
Deerings  and  Howe  and  the  city  as  to  the  ownership  of  the 
portion  of  Leavitt  street  and  the  alley  sought  to  be  vacated, 
and  required  the  Deerings  and  Howe  to  make  the  convey- 
ance and  pay  the  five  hundred  dollars  within  thirty  days. 
These  requirements  were  complied  with,  and  the  bill  alleges 
that  in  pursuance  of  said  ordinance  a  consent  decree  was  en- 
tered in  the  injunction  suit,  finding  complainants  in  the  biU 
to  be  the  owners  in  fee  simple  of  the  portion  of  Leavitt  street 
and  the  alley  mentioned,  and  enjoining  the  city  of  Chicago, 
its  officers,  agents  and  ser^ants^  from  interfering  with  com- 
plainants in  the  use  and  enjoyment  of  it.  Said  decree  re-' 
<utes  that  the  city  of  Chicago,  for  a  valuable  consideration 
given  by  the  complainants,  waived  and  released  all  errors 
and  supposed  errors,  and  agreed  not  to  appeal  from  said 
decree  or  sue  out  a  writ  of  error  to  review  the  same.  The 
bill  alleges  that  thereupon  the  Deerings  and  Howe,  under 
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the  name  of  **The  Deering  Harvester  Company,"  took  pos- 
session of  the  said  portions  of  Leavitt  street  and  said  alley 
claimed  to  have  been  vacated,  have  caused  the  same  to  be 
assessed  for  taxation  as  private  property,  have  paid  the  taxes 
thereon  and  excluded  the  public  from  the  use  thereof.  The 
bill  charges  that  the  city  had  no  authority  to  adopt  said 
ordinance;  that  said  ordinance  shows  on  its  face  the  vaca- 
tion of  the  portion  of  the  street  and  alley  was  intended  to 
be  made  for  private  uses  and  purposes,  and  that  it  was  ultra 
vires  and  void.  The  prayer  of  the  bill  is,  that  the  deed 
of  vacation  made  by  the  Deerings  and  Howe  in  March,  1902, 
also  the  ordinance  and  the  decree  rendered  in  the  suit  of 
the  Deerings  and  Howe  against  the  city  of  Chicago,  be  de- 
clared to  be  void  and  of  no  effect,  and  that  said  street  and 
alley  be  decreed  to  be  public  highways  of  the  city  of  ^^  Chi- 
cago, and  that  defendants  be  ordered  to  remove  all  obstruc- 
tions to  the  public  use  thereof.  The  superior  court  sustained 
a  demurrer  to  the  bill  and  dismissed  it  for  want  of  equity, 
and  from  that  decree  this  appeal  is  prosecuted. 

*^  It  will  be  seen  from  the  bill,  tlie  substance  of  which 
we  have  endeavored  to  set  out,  appellant's  contention  Ls  that 
the  attempted  vacation  of  the  street  and  alley  by  the  city  of 
Chicago  was  for  the  private  use  and  benefit  of  private  in- 
dividuals, and  if  this  be  true,  it  is  argued  the  ordinance  and 
decree  relied  on  are  ineffectual  to  accomplish  that  purpose. 
The  nature  of  a  city's  title  and  interest  in  its  public  streets, 
and  the  limitations  upon  the  power  conferred  upon  it  by 
the  legislature  to  vacate  streets  and  alleys,  has  been  so  often 
and  thoroughly  passed  upon  by  this  court  as  to  not  require 
further  discussion  here.  Some  of  the  cases  where  these  ques- 
tions have  been  discussed  are  Smith  v.  McDowell,  148  111.  51, 
35  N.  E.  141,  22  L.  R.  A.  393,  Canal  Commrs.  v.  Village  of 
East  Peoria,  179  111.  214,  53  N.  E.  633,  Pennsylvania  Co. 
V.  City  of  Chicago,  181  Dl.  289,  54  N.  E.  825,  53  L.  R.  A. 
223,  City  of  Mt.  Carmel  v.  Shaw,  155  111.  37,  46  Am.  St 
Rep.  311,-  39  N.  B.  584,  27  L.  R.  A.  580 ,  Parker  v.  Catholic 
Bishop,  146  111.  158,  34  N.  B.  473,  and  People  v.  Atchison 
etc.  Ry.  Co.,  217  lU.  594,  75  N.  E.  573. 

In  our  opinion,  however,  this  case  cannot  be  disposed  of 
by  a  determination  of  whether  the  city  of  Chicago  exercised 
a  reasonable  discretion,  within  the  limits  of  the  power  con- 
ferred upon  it  by  the  legislature,  in  the  adoption  of  the  or- 
dinance.   Appellant's  bill  alleges  appellees  instituted  a  suit 
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in  chancery  against  the  city  of  Chicago  claiming  the  owner- 
ship of  the  property  in  dispute,  and  sets  out  in  full  the  de- 
cree entered  in  that  case.  It  appears  from  the  decree  the 
court  had  jurisdiction  of  the  city  of  Chicago,  *^^  and  the 
cause  coming  on  to  he  heard  upon  the  stipulation  of  the 
parties  as  to  the  facts,  the  parties  being  represented  by  their 
respective  counsel,  the  court  decreed  appellees  to  be  the  owners 
in  fee  simple  of  the  property  in  dispute,  describing  it  par- 
ticularly, and  enjoined  the  city  of  Chicago  from  interfering 
with  their  use  and  enjo3nnent  of  it.  A  special  ground  of 
appellees'  demurrer  to  appellant's  bill  in  this  case  was,  ''that 
it  appears  by  the  complainant's  bill  that  all  the  questions 
and  issues  therein  presented  have  been  presented,  prosecuted 
and  finally  adjudicated  by  a  court  of  competent  jurisdiction 
in  a  suit  between  the  same  parties  in  interest  and  their 
privies."  Appellant  insists  that  said  decree  was  not  the  re* 
suit  of  the  deliberation  of  the  court  upon  a  contested  issue 
of  facts,  but  was  entered  by  consent  of  the  corporation  coun- 
sel of  the  city  of  Chicago,  who  acted  under  the  direction  of 
the  city  council  of  said  city,  and  is  therefore  not  binding 
upon  the  people.  The  bill  here  does  not  question  the  court's 
jurisdiction  of  the  subject  matter  and  of  the  parties,  nor  is 
there  any  allegation  that  the  parties,  or  either  of  them,  were 
guilty  of  any  fraud  in  the  procurement  of  said  decree.  The 
argument  is  made  that  the  public  was  not  fairly  represented 
by  the  city  in  the  suit  wherein  said  decree  was  rendered ;  that 
the  decree  was  consented  to  by  the  city  of  Chicago  as  a  part 
of  its  plan  to  vacate,  for  the  benefit  of  appellees,  a  portion 
of  a  public  street  and  alley,  and  for  that  reason  it  is  not 
res  judicata  against  the  public  and  the  public  is  not  affected 
thereby. 

A  city's  relation  to  its  streets  and  alleys  is  that  of  trus- 
tee for  the  use  and  benefit  of  the  public,  and  in  legal  pro- 
ceedings where  the  existence  of  a  public  street  is  involved 
the  public  may  be  represented  by  the  city  or  by  the  attorney 
general  or  the  state's  attorney.  If  a  suit  is  instituted  by  an 
individual  to  establish  the  title  to  and  recover  the  posses- 
sion of  land  claimed  by  a  city  to  be  a  public  street,  it  is  not 
necessary  that  both  the  city  and  the  people  of  the  state 
should  be  made  parties  to  the  suit  in  order  that  the  judg- 
ment ^**  may  be  binding  upon  the  public.  Neither  is  it  nec- 
essary in  an  action  to  establish  the  existence  of  a  publio 
street  that  the  people  of  the  state  and  city  should  join  as 
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plaintiffs.  In  such  case,  where  the  city  is  a  party,  it  is  the 
representative  of  the  public.  The  people  of  the  state  are 
privies,  and  a  judgment  not  the  result  of  fraud  and  col- 
lusion is  binding  upon  the  people:  Elson  v.  Comstock,  150 
111.  303,  37  N.  E.  207 ;  O  'Connell  v.  Chicago  Terminal  R.  R. 
Co.,  184  HI.  308,  56  N.  E.  355 ;  State  v.  Rainey,  74  Mo.  229. 
A  very  dear  discussion  of  the  question  will  be  found  in 
People  V.  Holladay,  93  Cal.  241,  27  Am.  St  Rep.  186,  29 
Pac.  54.  In  that  case  the  suit  was  brought  by  the  attorney 
general  on  behalf  of  the  people,  upon  the  relation  of  a  citi- 
zen, claiming  that  certain  land  in  the  city  of  San  Francisco 
had  been  lawfully  dedicated  to  the  public  use  as  a  public 
square,  and  had  been  entered  upon  by  the  defendant,  Holla- 
day,  and  the  public  use  of  the  land  obstructed  by  the  erec- 
tion of  fences  and  buildings  thereon.  One  of  the  defenses 
set  up  by  Holladay  in  his  answer  was,  that  previous  to  the 
commencement  of  the  suit  he  had  brought  an  action  against 
the  city  and  county  of  San  Francisco  claiming  title  to  the 
land  and  asking  to  have  his  title  quieted  as  against  the  ad- 
verse claims  of  said  city  and  county,  and  that  in  said  pro- 
ceedings, judgment  was  entered  in  his  favor.  The  supreme 
court  of  California  held  that  judgment  was  binding  on  the 
public,  and  said:  ''The  city  and  county  of  San  Francisco  is 
a  municipal  corporation  created  by  the  legislature  of  the 
state,  and  has  conferred  upon  it  by  the  state  full  power  and 
jurisdiction  over  the  public  squares  within  its  territorial  lim- 
its, with  the  right  to  sue  and  be  sued,  and  this  necessarily 
includes  the  authority  to.  maintain  and  defend  all  actions 
relating  to  its  right  to  subject  to  the  public  use  such  squares 
or  land  claimed  by  it  to  have  been  dedicated  for  such  pur- 
poses; and  in  an  action  brought  by  it  for  the  purpose  of 
vindicating  and  protecting  the  public  rights  in  such  squares, 
or  land  claimed  as  such,  the  state  woiUd  be  bound  by  the 
****  result,  because  in  such  action  the  city  and  county  would, 
in  fact,  represent  the  people  of  the  state  by  virtue  of  the 
authority  given  it  to  maintain  such  actions  for  the  purpose 
of  preserving  the  public  rights  of  which  it  is  the  trustee. 
«...  And  we  see  no  reason  why  these  same  rights  might 
not  also  be  tried  and  determined  in  an  appropriate  action 
in  which  the  municipality  might  be  a  defendant — as,  for 
instance,  ejectment,  where  it  had  ousted  the  claimant  from 
the  possession,  or  by  injunction,  where  it  threatened  to  re- 
move his  buildings  or  trees  or  a  portion  of  the  soil  from 
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the  land  claimed  by  it  as  a  public  square;  and  the  public 
would  be  bound  by  the  final  judgment  therein  if  the  action 
was  conducted  in  good  faith  on  the  part  of  the  city.  The 
rule  that  the  citizen  shall  not  be  twice  vexed  for  the  same 
cause  of  action  is  as  binding  upon  the  state  as  upon  other 
litigants;  and  the  legislature,  in  conferring  upon  the  city 
power  to  maintain  and  defend  in  the  courts  the  rights  of 
the  state  to  streets  and  ^uares  within  its  limits  must  be 
presumed  to  have  done  so  with  reference  to  this  well-known 
maxim,  and  to  have  intended  that  the  state  should  be  bound 
by  the  result  of  such  litigation." 

The  cases  determined  by  this  court,  above  cited,  did  not 
so  directly  involve  the  precise  question  to  be  determined  as 
did  the  California  case,  but  they  are  analogous  in  principle 
and  the  rules  announced  in  them  are  clearly  in  harmony  with 
the  HoUaday  case  (93  Cal.  241,  27  Am.  St.  Bep.  186,  29 
Pac.  54). 

Appellant  contends  that  the  deed  of  Vacation  of  the  street 
and  alley  executed  by  the  Deerings  and  Howe  was  invalid, 
and  that  they  knew  or  believed  this  to  be  true  is  shown  by 
the  fact  of  their  agreeing  to  deed  the  city  the  strip  of  land 
above  described,  paying  five  hundred  dollars  in  cash  and  se- 
curing the  adoption  of  the  ordinance  of  vacation.  The  mer- 
its of  the  suit  by  appellees  against  the  city  to  establish  their 
claim  to  the  land  in  dispute  cannot  be  inquired  into  by  us 
in  this  case.  The  decree  recites  that  the  facts  were  stipu- 
lated between  the  respective  parties.  In  the  absence  of 
^^^  charges  of  fraud  and  collusion  in  the  bill  in  procuring 
the  decree  it  is  not  subject  to  attack,  either  directly  or  collat- 
erally. Nothing  appears  upon  the  face  of  it  showing  fraud 
or  bad  faith  or  that  the  court  did  not  act  advisedly. 

In  O'Connell  v.  Chicago  Terminal  B.  B.  Co.,  184  111.  808, 
S6  N.  E.  355,  certain  parties  filed  a  biU  to  enjoin  the  rail- 
road company  from  constructing  its  roadbed  across  an  alleged 
highway  over  certain  premises  in  the  village  of  Summit. 
Complainants  denied  the  existence  of  the  public  highway, 
and  on  the  trial  ofiFered  in  evidence  a  decree  previously  en- 
tered in  a  suit  of  Jane  S.  Martin  against  the  village  of  Sum- 
mit. That  suit  was  a  bill  in  chancery  by  Jane  S.  Martin 
denying  the  existence  of  the  highway  in  question,  and  ask- 
ing that  the  village  of  Summit  be  enjoined  from  further 
using  it  or  prosecuting  work  on  it  as  a  highway.  The  de- 
cree found  the  allegations  of  the  bill  to  be  true  iliat  no  sueli 
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highway  as  claimed  by  the  village  existed,  and  perpetually 
enjoined  the  village  as  prayed.  This  decree  was  objected  to 
on  the  ground  that  the  Chicago  Terminal  Transfer  Railroad 
Company  and  its  codefendants  were  not  parties  to  that  suit 
and  the  decree  was  therefore  not  binding  on  them.  The  ob- 
jection was  sustained,  and  this  court  held  the  ruling  of  the 
trial  court  in  sustaining  the  objection  to  be  erroneous,  on 
the  ground  that  the  decree  in  the  Martin  case  was  an  ad- 
judication that  the  highway  did  not  exist,  and  while  the 
Chicago  Terminal  Transfer  Railroad  Company  and  its  co> 
defendants  were  not  parties  to  that  suit,  they  were  privies 
to  the  decree  and  were  bound  thereby  as  conclusively  as 
was  the  village  of  Summit.  The  court  said  (page  324) :  **In 
the  Martin  case  the  village  of  Summit  was  defendant,  and 
claimed,  as  the  representative  of  the  public,  to  be  the  owner 
of  the  highway  in  question.  Upon  its  organization  the  vil- 
lage succeeded  to  whatever  rights  the  town  of  Lyons  had 
in  the  highway.  The  decree  in  the  Martin  case  adjudicated 
upon  the  rights  of  the  village  in  and  to  this  very  highway. 
The  appellees  last  above  named  are  here  claiming  the  right 
***  to  use  this  highway  through  an  ordinance  passed  by  the 
village  of  Summit,  giving  them  permission  to  cross  the 
highway.  They  set  up  no  rights  here  except  so  far  as  they 
derive  them  from  the  village  and  its  ordinance,  as  already 
described;  hence  they  cannot  be  regarded  otherwise  than 
as  privies,  claiming  in  privity  with  the  village  of  Summit. 
Their  rights  are  therefore  affected  by  the  decree  rendered 
in  the  Martin  case.  As  that  decree  held  that  the  village  of 
Summit  had  no  right  to  the  public  highway  which  is  here 
claimed  to  exist,  the  village  could  not  clothe  these  appellees 
with  any  right  or  interest  in  said  highway.  In  order  to 
succeed  here  under  the  issues  made  by  the  pleadings,  ap- 
pellees must  establish  the  existence  of  the  alleged  highway, 
throughout  its  whole  length,  across  the  three  lots  5,  4  and  3, 
and  as  the  Martin  decree  stands  in  the  way  of  the  estab- 
lishment of  any  such  highway,  the  defense  made  by  the 
appellees  to  this  bill  falls  to  the  ground.  It  makes  no  dif- 
ference whether  the  decree  in  the  Martin  case  was  a  con-, 
sent  decree  or  not.  Even  if  entered  by  consent  of  the 
village,  it  is  binding  upon  those  who  are  in  privity  with  the 
village." 

In  the  California  case,  before  cited,  the  court  expressed 
its  conviction  that  the  judgment  in  favor  of  Holladay  and. 
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against  the  city  and  county  of  San  Francisco  was  wrong, 
but  said  ''its  force  as  an  adjudication  of  the  rights  of  the 
parties  thereto  and  those  in  privity  with  them  is  not  affected 
thereby."  In  Knobloch  v.  Mueller,  123  111.  554,  17  N.  B. 
696,  it  was  held  a  decree  entered  by  consent  cannot  be  re- 
versed, impeached  or  set  aside  by  bill  of  review  or  bill  in 
the  nature  of  a  biU  of  review,  except  for  fraud.  Appellant 
places  great  reliance  upon  Jenkins  v.  Robertson,  L.  B.  1  H. 
L.  Sc.  117.  But  we  do  not  think  it  conclusive  in  favor  of 
appellant's  position,  and  in  the  absence  of  allegations  of 
fraud  in  procuring  the  decree  in  the  suit  of  appellees  against 
the  city  of  Chicago,  we  think  it  clear,  under  the  decisions  of 
this  court  and  the  courts  of  other  states  in  the  Union,  said 
^^^  decree  was  binding  upon  the  appellant,  whether  erroneous 
or  not. 

The  decree  of  the  superior  court  sustaining  the  demurrer 
and  dismissing  the  bill  is  affirmed. 


On  Who  are  Bound  l>y  Judgments  for  or  against  a  nranieipal  or  other 
goTemmental  body  or  its  officers,  see  the  note  to  Henderson  Co.  v. 
Henderson  Bridge  Co.^  105  Axn.  St.  Bep.  204. 


CHATTERTON  v.  CHATTERTON. 

[231  Bl.  449,  83  N.  E.  161.] 

DIVOBOE — Appeal  After  Death  of  Party  Divorced. — ^The  death 
of  the  plaintiff  in  a  divorce  suit  before  writ  of  review  is  sued  out 
by  the  defendant  does  not  destroy  the  marriage  status  so  that  there 
is  no  subject  matter  of  which  a  court  of  review  can  assume  jurisdic- 
tion,    (p.  340.) 

DIVOBOE— Death  of  Party  Divorced  Prior  to  AppeaL — ^If  the 

successful  party  to  a  divorce  suit  dies  before  appeal,  it  is  not  essen- 
tial to  the  right  to  review  the  decree  by  writ  of  error  that  it  appear 
from  the  record  of  the  suit  that  the  deceased  left  property  in  which 
the  surviving  husband  or  wife  will  take  an  interest  upon  the  de- 
cree being  reversed,     (p.  340.) 

DIVOBOE — ^Appeal  After  Death  of  Party  Divorced— Practice. 
Upon  a  writ  of  error  to  review  a  decree  of  divorce  after  the  death 
of  the  successful  party,  it  is  proper  to  file  in  the  appellate  court  an 
affidavit  showing  to  whom  the  property  of  the  deceased  will  pass  un- 
der her  or  his  will,  and  to  make  such  persons  defendants  in  error. 
(p.  840.) 

DIVOBOE — ^Appeal — ^Desertion. — ^A  decree  of  divorce  granted 
upon  the  ground  of  desertion  is  properly  reversed  where  the  record 
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fails  to  show  that  the  desertion  was  willful,  or  without  reasonable 
cause,  as  required  by  the  statute,     (p.  341.) 

DIVOBOE — ^Appeal  by  Writ  of  Error— Laches. — ^Upon  a  writ 
of  error  to  review  a  decree  of  divorce,  the  defense  or  doctrine  of 
laches  does  not  apply,  as  the  statute  fixes  the  period  within  which 
the  writ  may  be  sued  out.    (p.  341.) 

Wheelock,  Shattuck  &  Newby,  for  the  appellants. 
T.  M.  Headen  and  G.  I.  Haight,  for  the  appeUee. 

«*  SCOTT,  J.  The  appellee  moved  to  dismiss  this  ap- 
peal. That  motion  will  be  denied.  In  view  of  the  deter- 
mination which  we  have  reached  upon  the  merits  of  the  con- 
troversy, we  deem  it  unnecessary  to  state  the  reasons  which 
led  to  a  denial  of  the  motion. 

It  is  contended  by  appellants  that  the  complainant  in  the 
divorce  proceeding  having  died  prior  to  the  time  when  the 
^*  writ  of  error  was  sued  out  of  the  appellate  court,  the 
marriage  status  was  thereby  forever  destroyed  and  there  was 
no  subject  matter  of  which  a  court  of  review  could  assume 
jurisdiction.  This  court  has  taken  the  contrary  view  in  Wren 
V.  Moss,  1  Gilm.  560,  Wren  v.  Moss,  2  Gilm.  72,  and  Dan- 
forth  V.  Danforth,  111  IlL  236.  We  are  satisfied  with  the 
conclusions  expressed  in  those  cases. 

It  is  then  said,  however,  that  such  a  decree  will  not  in 
any  event  be  reviewed  unless  it  appears  from  the  record  that 
the  party  deceased  left  property  in  which  the  surviving  hus- 
band or  wife  will  take  an  interest  upon  the  decree  being  re- 
versed. If  this  be  correct  and  the  investigation  of  the  court 
of  review  is  confined  strictly  to  the  record  made  in  the  di- 
vorce suit,  the  right  of  the  party  against  whom  the  decree 
passed  to  have  the  decree  reviewed  after  the  death  of  the 
successful  party  is  of  little  practical  worth,  as  it  is  not  often 
that  the  record  shows  what,  if  any,  property  was  owned  by 
the  party  who  has  obtained  the  decree  of  divorce.  In  the 
case  in  1  Gilm.,  above  referred  to,  before  the  writ  of  error 
issued,  the  wife,  against  whom  the  decree  of  divorce  had 
passed,  filed  in  this  court  an  affidavit  showing  to  whom  the 
property  of  the  deceased  husband  would  pass  under  his  last 
will  and  testament,  and  the  persons  to  whom  that  property 
would  so  pass  were  made  defendants  in  error.  Appellee  pur- 
sued precisely  the  same  practice  in  the  appellate  court  in 
this  case,  and  to  this  method  of  procedure  we  perceive  no 
valid  objection. 
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A  certificate  of  evidence  was  taken,  and  one  of  the  errors 
assigned  by  the  appellee  in  the  appellate  court  questions  the 
sufficiency  of  the  evidence  thereby  preserved  to  support  the 
finding  of  the  decree  to  the  effect  that  appellee  had  been 
^ilty  of  willful  desertion  without  reasonable  cause,  as 
charged  by  the  bill.  Upon  the  hearing  Martha  S.  Chatter- 
ton  testified  in  her  own  behalf.  The  substance  of  her  testi- 
mony upon  this  question  is,  that  she  was  married  to  the 
defendant  on  August  13,  1868;  that  they  resided  together 
**•  until  four  years  ago  **last  May,"  and  that  since  that 
time  they  have  not  lived  together;  that  the  last  she  heard 
of  the  defendant  he  was  in  California ;  that  he  did  not  sup- 
port her  the  last  year  of  the  time  they  lived  together  and 
not  very  well  before  that  time;  that  since  he  left  her  he 
had  sent  her  but  five  dollars;  that  her  father  supported  her 
during  the  last  four  years  and  had  contributed  materially  to 
her  support  during  all  her  married  life ;  that  as  long  as  she 
and  her  husband  lived  together  they  were  happy,  but  he  was 
not  a  very  good  provider  and  wasted  his  money;  that  her 
father  died  *'last  November,"  and  that  shortly  thereafter  her 
husband  sent  her  a  letter  of  condolence.  There  is  nothing 
in  this  testimony  to  show  for  what  reason  or  with  what  in- 
tention her  husband  left  her.  In  other  words,  there  is  no 
proof  that  the  desertion  was  willful  or  that  it  was  without 
any  reasonable  cause,  as  required  by  the  statute:  Hurd's 
Stats.  1905,  c.  40,  sec.  1.  The  only  other  evidence  taken 
was  that  of  Georgiana  Chatfield  and  Horace  G.  Druery^ 
which  merely  shows  that  during  the  preceding  four  years 
Mr.  and  Mrs.  Chatterton  had  not  lived  together,  and  that 
she  had  lived  with  her  father  up  to  the  time  of  his  death,  in 
the  preceding  November. 

The  appellate  court  correctly  decided,  as  a  matter  of  law, 
that  there  was  in  the  record  no  proof  ''that  the  husband  was 
guilty  of  willful  desertion  without  reasonable  cause."  Ap- 
pellants, in  fact,  do  not  contend  that  the  evidence  preserved 
warranted  a  decree  for  divorce,  but  they  insist,  relying  prin- 
cipally upon  Evans  v.  Woodsworth,  213  111.  404,  72  N.  E.  1082, 
that  appellee  has  been  guilty  of  such  laches  that  he  should 
not  be  permitted  to  secure  a  reversal  of  the  decree.  The 
case  just  referred  to  was  a  bill  in  equity  to  set  aside  a  de- 
cree of  divorce  upon  the  ground  that  it  had  been  obtained 
by  fraudulent  means  and  by  a  deception  practiced  upon  the 
court    In  this  case  the  review  of  the  decree  of  divorce  was 
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sought  by  writ  of  error.  The  statute  fixes  the  period  within 
which  that  writ  may  be  sued  out.  The  doctrine  of  laches 
****  successfully  invoked  in  Evans  v.  Woodsworth  is  without 
application  here. 

The  appellate  court  was  correct  in  refusing  to  remand  the 
cause.  As  the  complainant  in  the  bill  was  dead,  no  further 
proceedings  could  be  had  in  the  circuit  court:  Danforth  v. 
Danforth,  111  lU.  236. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


After  the  Death  of  a  Plaintiff  in  whose  favor  a  decree  of  divorce 
had  been  rendered,  the  court,  in  Dwyer  v.  Nolan,  40  Wash.  459,  111 
Am.  St.  Bep.  919,  held  that  it  had  no  power  to  vacate  the  decree  on 
the  ground  of  want  of  jurisdiction  over  the  defendant;  but  in  John- 
son V.  Coleman,  23  Wis.  452,  99  Am.  Dec.  193,  the  jurisdiction  of 
equity  to  annul  a  decree  of  divorce,  at  the  suit  of  a  woman,  after 
the  death  of  her  husband,  who  had  obtained  the  decree,  ia  recognised. 


COHN  V.  SCOTT. 

[231  111.  556,  83  N.  E.  191.] 

DIVOBOE — Custody  of  ChUdren. — In  awarding  the  custody  of 
a  child  to  one  of  the  parents  in  a  divorce  proceeding,  the  good  of 
the  child  is  the  primary  object,  and  due  regard  must  be  had  as  to 
the  character  and  conduct  of  the  parties  in  awarding  the  custody  of 
the  child,     (p.  343.) 

DIVOBCE — Onstody  of  Ohildren— Diflcretion.— In  awarding  the 
custody  of  a  child  in  divorce  proceedings  a  very  large  discretion  must 
be  permitted  to  the  chancellor;  but  it  must  be  a  judicial  discretion, 
and  is  subject  to  review  on  the  evidence  heard  in  open  court,  (p. 
843.) 

DIVOBCE — Custody  of  Children — ^Evidence  Oat  of  Court. — On 
the  question  of  awarding  the  custody  of  a  child  to  one  of  the  parents 
in  a  divorce  proceeding,  the  interests  of  the  child  cannot  be  bound 
by  an  agreement  between  counsel,  that  in  addition  to  the  evidence 
taken  in  open  court,  the  chancellor  may  make  a  personal  investiga- 
tion of  the  character  and  home  surroundings  of  one  of  the  parties, 
(pp.  343,  344.) 

The  parties  to  this  proceeding  were  divorced,  and  the  sole 
care,  custody  and  control  of  the  child  of  their  marriage  was 
awarded  to  the  father.  The  petition  in  this  case  was  filed 
by  the  mother  for  a  modification  of  the  decree,  so  that  she 
might  have  the  custody  of  the  child  a  portion  of  the  time; 
the  trial  court  so  modified  the  decree,  but  the  appellate  court 
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reversed  such  decision,  and  the  mother  appealed  to  the  su- 
preme court.  It  was  undisputed  that  the  father  was  of  good 
character  and  a  proper  person  to  have  the  custody  of  the 
child,  and  that  the  child  was  comfortably  situated  and  well 
provided  for,  and  that  the  mother  was  allowed  to  visit  the 
child  whenever  she  wished.  Both  of  the  parties  have  re- 
married, but  it  was  shown  that  the  mother,  after  the  divorce 
was  granted  and  before  and  after  her  remarriage,  both 
gambled  and  drank  *to  excess,  and  that  she  and  her  husband 
cursed  and  swore  frequently  and  did  considerable  quarreling. 

E.  H.  Morris,  for  the  appellant. 

Pease,  Smietanka  &  Polkey,  for  the  appellee. 

668  Per  CURIAM.  The  great  weight  of  the  evidence  in 
this  record  upholds  the  conclusion  reached  by  the  appellate 
court  that  appellee  is,  both  by  character  and  financial  ability, 
a  fit  person  to  have  the  care  and  custody  of  his  child,  while 
the  evidence  as  to  appellant's  personal  fitness  tends  to  prove 
the  contrary.  In  disposing  of  the  custody  of  children  the 
primary  object  should  always'be  the  good  of  the  child :  Hewitt 
V.  Long,  76  111.  399 ;  In  re  Smith,  13  111.  138.  Parental  ex- 
ample  has  great  influence  in  the  development  of  young  chil- 
dren, and  due  regard  should  be  had  to  the  character  and  con- 
duct of  the  parties  in  awarding  children:  14  Cyc.  808,  and 
authorities  cited.  The  good  of  the  child  is  the  leading  con- 
sideration, to  which  the  claims  of  all  other  persons  must  yield : 
2  Bishop  on  Marriage  and  Divorce,  5th  ed.,  pars.  532,  541. 

^^^  It  is  contended,  however,  that  counsel  agreed,  after  the 
evidence  was  heard  in  open  court,  that  the  chancellor  him- 
self should  investigate  the  character  of  appellant  and  her 
home  surroundings.  It  is  very  apparent  from  the  record 
that  he  made  no  personal  investigation.  He  expressly  so 
said,  but  stated  that  from  what  he  heard  of  the  appellant's 
husband  he  was  satisfied  the  child  would  not  be  injured  in 
any  way  if  placed  in  the  custody  of  the  mother. 

Appellant  relies  upon  the  case  of  Cowls  v.  Cowls,  3  Gilm. 
435,  44  Am.  Dec.  708,  as  laying  down  the  rule  that  it  is 
proper  for  the  chancellor  who  hears  a  proceeding  of  this  kind 
to  make  a  personal  investigation  and  base  his  finding  thereon. 
The  part  of  the  opinion  relied  on  in  that  case  was  not  neces- 
sary to  that  decision,  and  we  do  not  think  it  bears  the  con- 
struction contended  for  by  appellant.  Even  if  it  did,  the 
chancellor  in  that  case  made  no  personal  investigation  out- 
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side  of  the  evidence  presented  in  court,  and  it  is  very  ap- 
parent that  the  decision  of  the  chancellor  there,  as  well  as 
the  finding  of  the  court,  was  based  upon  the  facts  in  the  rec- 
ord. While  a  very  large  discretion  must  be  permitted  the 
chancellor  hearing  these  cases,  yet  it  must  be  a  judicial  dis- 
cretion and  subject  to  review  on  the  evidence  heard  in  open 
court.  The  agreement  of  counsel  cannot  bind  as  to  the  in- 
terests of  the  minor,  which  is  the  paramount  question  in  this 
proceeding.  If  the  chancellor  could  decide  partly  on  investi- 
gation made  out  of  court,  then  the  whole  decision  might  rest 
upon  such  an  investigation  and  could  not  be  reviewed.  Such 
is  not  the  law. 

The  evidence  shows  beyond  all  question  that  the  best  in- 
terests of  the  child  required  it  to  remain  in  the  custody  of 
the  father.  No  obstacle  appears  to  have  been  put  in  the  way 
of  the  mother  to  visit  her  son  in  the  past,  and  we  see  no  rea- 
son on  this  record  why  the  original  order  as  to  the  custody 
of  the  child  should  be  modified. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


In  Awarding  the  Custody  of  a  CJiiXd  in  divorce  proceeclings,  the  con- 
trolling consideration  is  the  child's  welfare:  Dawson  v.  Dawson,  57 
W.  Va.  620,  110  Am.  St.  Rep.  800;  Power  v.  Power,  66  N,  J.  Eq. 
320,  105  Am.  St.  Bep.  653;  Hernandez  v.  Thomas,  50  Fla.  522,  111 
Am.  St.  Bep.  137,  and  cases  cited  in  the  cross-reference  note  thereto. 
The  matter  rests  in  the  sound  discretion  of  the  court,  subject  to  review 
on  appeal  upon  the  facts  found:  Harris  v.  Harris,  115  N.  C.  587,  44 
Am.  St.  Bep.  471.  See,  too,  Neville  v.  Beed,  134  Ala.  317,  92  Am. 
St.  Bep.  35.  That  the  discretion  of  the  court  is  a  legal  discretion, 
which  should  be  guarded  by  the  principles  of  law,  and  not  by  the 
fancies  and  notions  of  the  judges,  see  Miller  y.  Wallace,  76  Ga.  479^ 
2  Anu  St.  Bep.  48. 
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STATE  V.  ASBELL. 

[74  Kan.  397,  86  Pac.  457.] 

IKDIOTICENT — Omission  of  a  Syllable. — An  information  charg- 
ing the  bringing  of  cattle  into  the  state  without  an  inspection  by  the 
livestock  sanitary  "commission,"  when  the  word  "commissioner" 
should  have  been  used,  is  not  fatally  defective  when  it  also  charges 
the  want  of  any  inspection  whatever,     (p.  346.) 

JUDICIAL  NOTICE. — The  Preyalance  of  Boophilus  Bovis,  or 
Southern  Ticks,  in  the  cattle  country  south  of  Kansas  is  a  fact  of 
common  knowledge,  of  which  the  courts  take  judicial  notice,    (p.  347.) 

COKSTITUTIONAIi  LAW — Statute  Bequiring  Inspection  of 
Livestock. — ^A  statute  prohibiting  the  bringing  of  cattle  into  the  state 
from  below  its  southern  line  at  all  seasons  of  the  year  unless  in- 
spected by  some  inspector  authorized  by  the  livestock  commissioner 
or  by  the  bureau  of  animal  industry  of  the  interior  department  of 
the  United  States,  and  passed  under  a  health  certificate,  and  making 
persons  violating  the  statute  guUty  of  misdemeanor  and  punishable, 
does  not  impose  an  unreasonable  restraint  upon  interstate  commerce, 
(p.  348.) 

• 

C.  C.  Coleman,  attorney  general,  and  E.  L.  Burton,  county 
attorney,  for  the  state. 

A.  D.  Neale,  for  the  appellant. 

^'^  BURCH,  J.  Appellant  was  convicted  of  a  violation  of 
the  law  relating  to  the  inspection  of  cattle  brought  into  the 
state  from  points  beyond  its  south  line.  The  information 
charged,  among  other  things,  that  appellant  brought  cattle 
into  the  state  from  points  south  of  its  south  boundary  with- 
out having  caused  them  to  be  inspected  and  passed  under  a 
certificate  of  health  by  the  livestock  sanitary  commission  of 

(345) 
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the  state,  and  that  he  did  not  have  any  inspection  of  them. 
This  ^^  pleading  was  attacked  by  a  motion  to  quash  and  by 
a  motion  in  arrest  of  judgment,  on  the  ground  that  there 
is  no  longer  any  livestock  sanitary  commission  in  this  state, 
the  body  formerly  existing  under  that  name  having  been 
superseded  by  a  livestock  sanitary  commissioner,  and  that 
the  general  statement  of  a  want  of  any  inspection  is  insuffi- 
cient. 

There  is  no  substantial  difference  between  a  commission 
composed  of  a  body  of  individuals  having  lawful  warrant 
to  perform  certain  acts  and  a  commissioner  having  identical 
authority.  Both  terms  are  general  characterizations  with- 
out fixed  legal  signification,  and  import  an  office  with  pre- 
scribed duties.  It  is  therefore  very  technical  to  say  that  the 
omission  of  the  terminal  syllable  ''er"  marks  a  fatal  dis- 
tinction between  a  single  person  having  power  by  himself 
and  his  subordinates  to  inspect  cattle  and  issue  health  cer- 
tificates and  all  other  men.  Instead  of  this,  it  merely  dis- 
closes a  slightly  imperfect  description  of  a  well-known  state 
official  Of  course,  an  information  must  state  the  offense 
charged  with  accuracy,  precision  and  certainty ;  but  it  may 
do  this  in  general  terms :  State  v.  Finley,  6  Kan.  366.  The 
question  is.  Could  the  accused  have  been  misled!  State  v. 
McCord,  8  Kan.  232,  12  Am.  Rep.  469.  Hence,  if  the  defect 
noted  were  serious,  the  general  negative  of  any  inspection 
whatever  fairly  apprised  appellant  of  the  charge  he  was  re- 
quired to  meet.  Although  this  allegation  was  probably  in- 
serted for  the  purpose  of  showing  a  want  of  inspection  by 
an  inspector  as  distinguished  from  the  commissioner,  it  is 
broad  enough  to  cover  all  persons ;  and  whenever  a  negative 
is  to  be  expressed  general  terms  coveifng.  the  entire  subject 
matter  will  suffice:  1  Bishop's  New  Criminal  Procedure,  sec. 
€41. 

The  action  was  instituted  under  section  27  of  chapter  495 
of  the  laws  of  1905,  which  reads  as  follows : 

"It  shall  be  unlawful  for  any  person  or  persons  to 
bring,  drive  or  transport  any  cattle  into  any  county  of  the 
state  of  Kansas,  except  for  immediate  slaughter,  *®®  as  pro- 
vided in  the  preceding  section,  from  any  point  south  of  the 
south  line  of  Kansas,  without  having  first  caused  such  animal 
or  animals  to  be  inspected  and  passed  under  certificate  of 
health  by  the  livestock  sanitary  commissioner  of  this  state, 
or  some  inspector  thereof,  duly  authorized  by  such  commis- 


July,  1906.]  State  v.  Asbell.  347 

sioner,  or  by  the  bureau  of  animal  industry  of  the  interior 
department  of  the  United  States  government ;  and  any  per- 
son or  persons  violating  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  there- 
of shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more 
than  one  thousand  dollars,  or  by  imprisonment  in  the  county 
jail  not  less  than  thirty  days  nor  more  than  one  year,  or  by 
both  such  fine  and  imprisonment/' 

It  is  said  the  law  is  void  because  it  prohibits  bringing 
cattle  into  the  state  from  below  its  south  line  at  all  seasons 
of  the  year,  and  whether  they  are  diseased  or  not,  unless  in- 
spected, and  that  the  stock  owner  is  placed  at  the  mercy  of 
the  livestock  sanitary  commissioner,  who  has  the  power  to 
admit  or  exclude  cattle  as  he  may  see  fit.  It  is  true  that  all 
cattle  coming  from  the  south  must  be  inspected  at  all  seasons 
of  the  year,  but  capricious  conduct  on  the  part  of  the  live- 
stock sanitary  commissioner  is  not  contemplated.  He  has  no 
discretion.  He  merely  ascertains  facts.  If  incoming  cattle 
are  healthy,  he  passes  them.  If  they  are  diseased,  he  turns 
them  back.  Inefficiency  or  abuse  of  power  in  the  administra- 
tion of  quarantine  laws  cannot  be  presumed.  Inspectors 
are  to  be  credited  with  proper  capacity  and  proper  motives 
until  a  case  to  the  contrary  is  presented.  Such  an  instance, 
if  one  should  arise,  would  disclose  conduct  outside  the  pur- 
view of  the  offending  individual's  legal  authority  and  could 
not  be  charged  to  the  law  itself.  All  human  laws  must  be 
executed  by  fallible  men,  but  such  laws  are  not  on  that  ac- 
oount  unrighteous. 

The  only  question,  then,  is,  if  the  statute  imposes  an  un- 
reasonable restriction  upon  interstate  commerce,  the  ter- 
ritory lying  south  of  the  south  line  of  Kansas  from  which 
oattle  may  be  brought  into  the  state  virtually  ^^^  being 
treated  as  an  infected  district.  The  prevalence  of  Boophilus 
bovis,  or  Southern  ticks,  in  the  cattle  country  south  of  Kansas 
is  a  fact  of  common  knowledge.  The  courts  take  judicial 
notice  of  it :  Grimes  v.  Eddy,  126  Mo.  168,  47  Am.  St.  Rep. 
653,  28  S.  W.  756^  26  L.  R.  A.  638.  Recent  scientific  in- 
vestigation shows  that  animals  coming  from  portions  of 
that  region,  at  least,  are  always  likely  to  be  capable  of  com- 
municating what  is  known  as  Texas,  splenetic,  or  Spanish, 
fever.  The  liability  of  infection  from  animals  coming  from 
other  parts  is  so  great  that  it  cannot  be  said  the  regulation 
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is  unnecessary  to  guard  properly  against  the  danger  to  be 
apprehended. 

There  is  so  great  a  dissimilarity  between  this  statute  and 
the  one  under  consideration  in  the  case  of  State  y.  Duck- 
worth, 5  Idaho,  642,  95  Am.  St.  Rep.  199,  51  Pac.  456,  3» 
L.  R.  A.  365,  that  the  decision  there  made  is  not  an  authority. 
The  prohibition  upon  importation  is  not  absolute  here,  as  in 
the  case  of  Hannibal  etc.  R.  R.  Co.  v.  Husen,  95  U.  S.  465,  24 
L.  ed.  527.  The  discrimination  between  sections  is  based 
upon  known  conditions  warranting  it.  The  detention  of 
cattle  for  inspection  is  not  unduly  burdensome.  The  cost  of 
inspection  is  borne  by  the  state  itself.  Cattle  free  from  dis- 
ease are  passed  under  a  certificate  of  health.  Hence  the 
statute  is  sustainable  under  the  well-recognized  power  of  the 
state  to  protect  its  livestock  by  reasonable  inspection  laws 
against  the  ravages  of  contagious  and  infectious  diseases. 

*&ome  confusion  between  different  provisions  of  the  law  re- 
lating to  the  general  subject  of  livestock  sanitation  and  in- 
spection is  pointed  out,  but  the  section  quoted  above  is  not 
affected,  and  is  sufficient  to  uphold  the  judgment  of  the 
district  court. 

Some  minor  questions  are  discussed,  A  reading  of  rule 
13  of  the  Interior  Department  of  the  United  States  shows 
that  it  could  not  have  contributed  to  the  verdict  rendered 
without  connecting  evidence  not  found  in  the  record.  Hence 
the  error  in  admitting  it  was  harmless.  '*®*  The  proof  of 
every  element  of  the  offense  charged  was  ample.  The  ref- 
erence by  the  county  attorney  to  the  absence  from  the  case 
of  a  certificate  of  inspection  was  not  a  reference  to  the  fail- 
ure of  the  defendant  to  testify.  The  instructions  given  are 
not  printed  in  the  brief,  as  required  by  rule  10,  and  from 
what  has  been  said  it  is  apparent  the  instructions  refused 
were  rightfully  refused. 

The  judgment  of  the  district  court  is  affirmed. 

All  the  justices  concurring. 


The  Foregoing  Decision,  when  taken  on  writ  of  error  to  the  cm- 
preme  court  of  the  United  States,  was  affirmed  (Asbell  y.  Kansas,  2a 
Sup.  Ct.  Bep.  285)    in  an  opinion  by  Mr.  Justice  Moody,  as  follows: 

''A  statute  of  the  state  of  Kansas  makes  it  a  misdemeanor,  punish- 
able bj  fine  or  imprisonment,  or  both,  for  anj  person  to  transport  into* 
the  state  cattle  from  any  point  south  of  the  south  Une  of  the  state,, 
except  for  immediate  slaughter,  without  having  first  caused  them  to> 
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t>6  inspected  and  passed  as  healthT*  by  the  proper  state  officials  or  by 
the  bureau  of  animal  industry  of  the  interior  department  of  the 
United  States:  Bess.  Laws  1905,  e.  495,  see.  27.  The  plaintiff  in  er- 
ror was  dulj  charged  by  information  in  the  state  court  with  a  viola- 
tion  of  this  statute,  and  found  guiltj  by  the  verdict  of  a  jury.  The 
<;onviction  was  aflrmed  by  the  supreme  court  of  the  state,  and  the 
case  IB  now  here  on  a  writ  of  error,  allowed  by  the  chief  justice  of 
that  court.  The  only  federal  question  insisted  upon  in  argument  is 
whether  the  statute  was  a  restriction  of  interstate  commerce  which 
was  not  within  the  power  of  a  state  to  impose. 

"The  obvious  purpose  of  the  law  was  to  guard  against  the  intro- 
<duction  into  the  state  of  eattle  infected  with  a  communicable  dis- 
-ease.  It  undoubtedly  restricts  the  absolute  freedom  of  interstate 
commerce  in  cattle,  but  only  to  the  extent  that  all  eattle  coming  to 
«ro8s  the  guarded  boundary  are  subjected  to  inspection  to  ascertain 
whether  or  not  they  are  diseased.  If  healthy  they  are  admitted;  if 
•diseased  they  are  excluded.  The  validity  of  such  a  restriction  for 
such  purposes  has  been  frequently  considered  by  this  court,  and  the 
principles  applicable  to  the  settlement  of  the  question  have  been 
«learly  defined.  The  governmental  power  over  the  commerce  which  is 
interstate  is  vested  exclusively  in  the  Congress  by  the  commerce 
•clause  of  the  constitution,  and  therefore  is  withdrawn  from  the  states. 
It  is  not  wfW  necessary  to  cite  the  many  cases  supporting  this  prop- 
4ysition,  or  to  consider  some  expressions  in  the  books  somewhat  qualify- 
ing its  generality,  because  in  carefully  chosen  words  it  has  recently 
been  affirmed  by  us.  At  this  term,  Mr.  Justice  Peckham,  speaking  for 
the  court,  said:  'That  any  exercise  of  state  authority,  in  whatever 
form  manifested,  which  directly  regulates  interstate  commerce,  is 
repugnant  to  the  commerce  clause  of  the  constitution  is  obvious': 
Atlantic  Ooast  Line  B.  Co.  v.  Wharton,  207  U.  8.  828,  28  Sup.  Ct. 
Bep.  121. 

"But,  though  it  may  not  legislate  for  the  direct  control  of  inter- 
state commerce,  the  state  may  exercise  any  part  of  the  legislative 
power  which  was  not  withdrawn  from  it  expressly  or  by  implication 
by  the  scheme  of  government  put  into  operation  by  the  federal  con- 
stitution. It  may  sometimes  happen  that  a  law  passed  in  pursuance 
of  the  acknowledged  power  of  the  state  will  have  an  indirect  effect 
upon  interstate  commerce.  Such  a  law,  though  it  is  essential  to  its 
validity  that  authority  be  found  in  a  governmental  power  entirely 
•Jtistinct  from  the  power  to  regulate  interstate  commerce,  may  reach 
and  indirectly  control  that  subject.  It  was  at  an  early  day  observed 
by  Chief  Justice  Marshall  that  legislation  referable  to  entirely  dif ' 
ferent  legislative  powers  might  affect  the  same  subject.  He  said  in 
Gibbons  v.  Ogden,  9  Wheat.  194,  6  L.  ed.  68: 

"  'So,  if  a  state,  in  passing  laws  on  subjects  acknowledged  to  be 
within  its  control,  and,  with  a  view  to  those  subjects,  shall  adopt  a 
measure  of  the  same  character  with  one  whieh  Congress  may  adopt. 
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it  does  not  deriye  ite  authority  from  the  particular  power  which  has 
been  granted,  but  from  some  other,  which  remains  with  the  state^ 
and  may  be  executed  by  the  same  means.  All  experience  shows  that 
the  same  measures,  or  measures  scarcely  distinguishable  from  each 
other,  may  flow  from  distinct  powers;  but  this  does  not  prove  that 
the  powers  themselves  are  identical.  Although  the  meauQ  used  in  their 
execution  may  sometimes  approach  each  other  so  nearly  as  to  be  con- 
founded, there  are  other  situations  in  which  they  are  sufficiently  dis- 
tinct to  establish  their  individuality. 

''  'In  our  complex  system,  presenting  the  rare  and  difficult  scheme 
of  one  general  government,  whose  action  extends  over  the  whole,  but 
which  possesses  only  certain  enumerated  powers,  and  of  numerous 
state  governments,  which  retain  and  exercise  all  powers  not  dele- 
gated to  the  Union,  contests  respecting  power  must  arise.  Were  it 
even  otherwise,  the  measures  taken  by  the  respective  governments  to 
execute  their  acknowledged  powers  would  often  be  of  the  same  de- 
scription, and  might,  sometimes,  interfere.  This,  however,  does  not 
prove  that  the  one  is  exercising,  or  has  a  right  to  exercise,  the  pow- 
ers of  the  other.' 

"Foreseeing  cases  where  national  and  state  legislation  based  upon 
different  powers  might,  in  their  application,  be  brought  into  conflict^ 
he,  in  the  same  case,  declared  that  then  'the  law  of  the  state,  though 
enacted  in  the  exercise  of  powers  not  controverted,  must  yield' — a 
rule  which  has  constantly  been  applied  by  this  court.  These  general 
principles  control  the  decision  of  the  case  at  bar.  Cattle,  while  in 
the  course  of  transportation  from  one  state  to  another,  and  in  that 
respect  under  the  exclusive  control  of  the  law  of  the  national  govern- 
ment, may,  at  the  same  time,  be  the  conveyance  by  which  disease  ia 
brought  within  the  state  to  which  they  are  destined,  and  in  that  re- 
spect subject  to  the  power  of  the  state,  exercised  in  good  faith  to 
protect  the  health  of  its  own  animals  and  its  own  people.  In  the  ex- 
ecution of  that  power  the  state  may  enact  laws  for  the  inspection 
of  animals  coming  from  other  states  with  the  purpose  of  excluding 
those  which  are  diseased  and  admitting  those  which  are  healthy:  Beid 
V.  Colorado,  187  U.  8.  137,  23  Sup.  Ct.  Bep.  92,  47  L.  ed.  108. 

"The  state  may  not,  however,  for  this  purpose,  exclude  all  animals^ 
whether  diseased  or  not,  coming  from  other  states  (Hannibal  ft  St. 
J.  B.  Co.  V.  Husen,  95  U.  S.  465,  24  L.  ed.  527),  nor,  under  the  pre- 
tense of  protecting  the  public  health,  employ  inspection  laws  to  ex- 
clude from  its  borders  the  products  or  merchandise  of  other  states; 
and  this  court  will  assume  the  duty  of  determining  for  itself  whether 
the  statute  before  it  is  a  genuine  exercise  of  an  acknowledged  state 
power,  or  whether,  on  the  other  hand,  under  the  guise  of  an  inspee* 
tion  law,  it  is  really  and  substantially  a  regulation  of  foreign  or  inter- 
state commerce  which  the  constitution  has  conferred  exclusively  upon 
the  Congress:  Minnesota  v.  Barber,  136  U.  S.  313,  10  Sup.  Ct.  Bep. 
S62,  84  li.  ed.  455,  3  Inters.  Com.  Bep.  185;  Brimmer  ▼•  Bebman,  IM 
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IT.  S.  78,  11  Sup.  Gt.  Bep.  213,  84  L.  ed.  862,  3  Inten.  Com.  Bep.  485; 
Patapsco  Ouano  Co.  ▼.  Board  of  Agriculture,  171  XT.  S.  345,  18  Snp. 
Ct.  Bop.  862,  43  L.  ed.  191.  Tested  by  these  principles,  the  statute 
before  us  is  an  inspection  law  and  nothing  else;  it  excludes  only  cattle 
found  to  be  diseased;  and,  in  the  absence  of  controlling  legislation  by 
Congress,  it  is  clearly  within  the  authority  of  the  state,  even  though 
it  may  have  an  incidental  and  indirect  effect  upon  commerce  between 
the  states.  The  cause,  however,  cannot  be  disposed  of  without  in- 
quiring whether  there  was,  at  the  time  of  the  offense,  any  legislation 
of  Congress  conflicting  with  the  state  law.  If  such  legislation  were 
in  existence,  the  state  law,  so  far  as  it  affected  interstate  commerce, 
would  be  compelled  to  yield  to  its  superior  authority.  This  question 
was  considered  and  the  national  legislation  carefully  examined  in  Beid 
▼.  Colorado,  supra,  and  the  conclusion  reached  that  Congress  had  not 
then  taken  any  action  which  had  the  effect  of  destroying  the  right 
of  the  state  to  act  on  the  subject.  It  was  there  said  (page  148):  'It 
did  not  undertake  to  invest  any  officer  or  agent  of  the  Department 
with  authority  to  go  into  a  state,  and,  without  its  assent,  take  charge 
of  the  work  of  suppressing  or  extirpating  contagious,  infectious,  or 
communicable  diseases  there  prevailing,  and  which  endangered  the 
health  of  domestic  animals.  Kor  did  Congress  give  the  Department 
authority,  by  its  officers  or  agents,  to  inspect  cattle  within  the  limits 
of  a  state  and  give  a  certificate  that  should  be  of  superior  authority 
in  that  or  other  states,  or  which  should  entitle  the  owner  to  carry 
his  cattle  into  or  through  another  state  without  reference  to  the  rea- 
sonable and  valid  regulations  which  the  latter  state  may  have  adopted 
for  the  protection  of  its  own  domestic  animals.  It  should  never  be 
held  that  Congress  intends  to  supersede  or  by  its  legislation  suspend 
the  exercise  of  the  police  powers  of  the  states,  even  when  it  may  do 
so,  unless  its  purpose  to  effect  that  result  is  clearly  manifested.' 
There  has,  however,  been  later  national  legislation  which  needs  to  be 
noticed.  Large  powers  to  control  the  interstate  movement  of  cattle 
liable  to  be  afiUcted  with  a  communicable  disease  have  been  conferred 
upon  the  Secretary  of  Agriculture  by  the  act  of  February  2,  1903  (32 
Stats,  at  Large,  791,  c.  349;  U.  S.  Comp.  Stats.  Supp.  1907,  p.  923), 
and  the  act  of  March  3,  1905  (33  Stats,  at  Large,  1264,  c.  1496;  IT.  S. 
Comp.  Stats.  Supp.  1907,  p.  925).  The  provisions  of  these  acts  need 
not  be  fully  stated.  The  only  part  of  them  which  seems  relevant  to 
this  case  and  the  question  under  consideration  which  arises  in  it  is 
contained  in  the  law  of  1903.  In  that  law  it  is  enacted  that  when 
an  inspector  of  the  bureau  of  animal  industry  has  issued  a  certificate 
that  he  has  inspected  cattle  or  livestock  and  found  them  free  from 
infectious,  contagious,  or  communicable  disease,  'such  animals  so 
inspected  and  certified  may  be  shipped,  driven,  or  transported  .... 
into  ....  any  state  or  territory  ....  without  further  inspection  or 
the  exaction  of  fees  of  any  kind,  except  such  as  may  at  any  time  be 
ordered  or  exacted  by  the  Secretary  of  Agriculture.'    There  can  be 
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no  doubt  that  this  if  tbe  snpreme  law,  and,  if  the  state  law  conflict! 
with  it,  the  state  law  mtiBt  yield.  But  the  law  of  Kansas  now  before 
us  recognizes  the  supremacy  of  the  national  law  and  conforms  to  it. 
The  state  law  admits  cattle  inspected  and  certified  by  an  inapector 
of  the  bureau  of  animal  industry  of  the  United  States,  thus  avoiding 
a  conflict  with  the  national  law.  Bule  18,  issued  by  the  Secretary  of 
Agriculture  under  the  authority  of  the  statute,  i«  brought  to  our 
attention  by  the  plaintiff  in  error.  It  ia  enough  to  say  now  that  the 
rule  is  directed  to  transportation  of  cattle  from  quarantined  states, 
which  is  not  this  case,  and  that  in  terms  it  recognises  restrictions  im- 
posed by  the  state  of  destination.  Our  attention  is  called  to  no  other 
provision  of  national  law  which  conflicts  with  the  state  law  before 
us,  and  we  hare  diseoyered  none. 
<<  Judgment  aiflrmed." 


MEETZ  ▼.  HDBBARD. 

[75  Kan.  1,  88  Pae.  529.] 

STATUTE  OF  FRAUDS. — ^The  Memorandum  Beqidred  to  Sat- 
isfy the  Statute  of  Frauds  must  give  the  name  of  the  contracting  par- 
ties or  some  description  by  which  they  can  be  identifled.    (p.  353.) 

STATUTE  OF  FRAUDS— Necessity  of  Sbowing  for  Whom  an 
Agent  Acted  in  Making  a  Contract  Relating  to  Real  Property. — ^If  a 
contract  for  the  sale  of  real  property  shows  that  one  of  the  parties 
subscribing  it  acted  as  agent  for  some  undisclosed  principal,  it  can- 
not be  enforced  against  the  latter  where  his  relation  to  it  must  be 
established,  if  at  all,  by  parol  evidence,     (pp.  355,  356.) 

B.  H.  Tracy  and  Cadding  &  EeyseTi  for  the  plaintiff  in 
error. 

Wheeler  &  Switzer,  for  the  defendant  in  error. 

•  MASON,  J.  A  real  estate  broker  wrote  to  the  owner 
of  a  tract  of  land  saying  that  he  had  a  customer  for  it,  and 
asking  its  price.  Correspondence  followed  which  for 
present  purposes  may  be  said  to  have  resulted  in  a  contract 
in' writing  for  the  sale  of  the  land,  valid  in  every  respect 
anless  it  was  rendered  nonenforceable  under  the  statute  of 
frauds  by  this  fact:  while  it  showed  that  the  agent  was 
acting  for  another  and  was  not  himself  bound,  it  nowhere 
disclosed  the  identity  of  his  principal.  The  owner  refused 
to  convey,  and  the  would-be  purchaser  in  whose  behalf  the 
negotiations  had  been  conducted  brought  a  suit  to  compel 
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him  to  do  so.  The  petition  set  out  the  correspondence  in 
full,  and  thereby  invited  the  question  whether  the  require- 
ments of  the  statute  had  been  met,  which  the  defendant 
raised  by  demurring.  The  demurrer  was  sustained,  and  the 
plaintiff  prosecutes  error. 

As  indicated,  the  inquiry  to  be  determined  is  this :  Where 
a  written  agreement  for  the  sale  of  land  shows  that  one  of 
the  two  persons  by  whom  it  is  made  incurs  no  individual  lia- 
bility, but  acts  merely  as  the  agent  of  some  one  who  is  not 
named  or  described,  can  specific  performance  thereof  be  com- 
pelled at  the  suit  of  the  undisclosed  principal,  whose  relation 
to  the  transaction  can  be  proved  only  by  parol  evidence, 
where  the  statute  of  frauds  requires  such  contracts  to  be  in 
writing! 

It  is  settled  law  that  a  memorandum,  in  order  to  meet  the 
requirements  of  the  statute  of  frauds,  shall  give  the  names 
of  the  contracting  parties  or  some  description  by  which  they 
can  be  identified :  29  Am.  &  Eng.  Ency.  of  Law,  864.  Sev- 
eral courts  have  held  that  this  rule  is  not  satisfied  by  the 
memorandum's  naming  an  agent  who  acts  for  one  of  the 
parties  throughout  the  transaction  but  who  is  not  personally 
bound.  The  leading  case  to  this  effect  is  Grafton  v.  Cum- 
min gs,  99  IT.  S.  100,  25  L.  ed.  366,  which  has  been  followed 
in  Oglesby  G.  Co.  v.  Williams  Mfg.  Co.,  112  Ga.  359,  37  S.  E. 
372 ;  Clampet  »  v.  Bells,  39  Minn.  272,  39  N.  W.  495 ;  Mentz 
V.  Newwitter,  122  N.  Y.  491,  19  Am.  St.  Rep.  514,  25  N.  E. 
1044,  11  L.  R.  A.  97 ;  Breckinridge  v.  Crocker,  78  Cal.  529, 
21  Pac.  179.  To  the  same  effect  are  Schenck  v.  Spring 
Lake  Beach  Improvement  Co.,  47  N.  J.  Eq.  44,  19  Atl.  881 ; 
O 'Sullivan  v.  Overton,  56  Conn.  102,  14  Atl.  400;  Knox  v. 
King,  36  Ala.  367;  Sherburne  v.  Shaw,  1  N.  H.  157,  8  Am. 
Dec.  47,  and  Wheeler  v.  Walden,  17  Neb.  122,  22  N.  W.  346. 

The  plaintiff  in  error  concedes  that  these  cases  are  against 
his  contention,  but  maintains  that  another  line  of  decisions 
declare  the  contrary  doctrine,  and  that  this  court  is  prac- 
tically committed  to  it.  He  chiefiy  relies  upon  Walsh  v. 
Barton,  24  Ohio  St.  28,  which  is  directly  in  point  and  goes 
to  the  full  length  claimed,  its  precise  scope  being  indicated 
by  this  extract  from  the  opinion:  "This  writing,  by  fair 
construction,  shows  that  the  auctioneers  therein  named 
acted,  in  and  about  the  making  of  the  sale,  as  the  agents  of 
the  vendors  ....  The  only  question,  therefore,  is  whether 
it  be  necessary,  in  order  to  satisfy  the  statute  of  frauds,  that 
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the  names  of  the  principals  should  appear  in  fbe  memo- 
randum, in  a  case  where  the  contract  was,  in  fact,  made  hj 
their  agents,  and  the  names  of  the  agents  are  set  out  in  the 
writing.  We  think  the  statute  is  satisfied  in  this  respect 
when  the  names  of  the  agents  are  set  out  in  writing,  though 
the  names  of  their  principals  be  not  disclosed.  The  case  be- 
ing thus  taken  out  of  the  statute,  the  right  or  liability  of 
the  principals  may  be  enforced,  and  their  identity  estab- 
lished, according  to  the  rules  of  law  governing  in  other  cases, 
where  contracts  are  made  by  agents  without  disclosing  their 
principals:  White  v.  Proctor,  4  Taunt.  209;  Hood  v.  Lord 
Barrington,  L.  R.  6  Bq.  218 ;  Lemed  v.  Johns,  91  Mass.  419 ; 
Eastern  R.  R.  Co.  v.  Benedict,  5  Gray,  561,  66  Am.  Dec.  384  •, 
Gowen  v.  Klous,  101  Mass.  449;  Higgins  v.  Senior,  8  Mees.  & 
W.  834;  Thayer  v.  Luce,  22  Ohio  St.  62." 

The  language  quoted  embraces  all  that  is  there  said  by 
way  of  argument.  Of  the  English  cases  cited,  only  Hood 
V.  Lord  Barrington,  L.  R,  6  Eq,  218,  which  *  appears  to  have 
been  decided  without  much  discussion,  reaches  the  proposi- 
tion stated.  The  case  of  Thayer  v.  Luce,  22  Ohio  St.  62,  and 
the  earliest  Massachusetts  case,  Lerned  v.  Johns,  91  Mass. 
419,  turn  upon  an  entirely  different  state  of  facts.  In  each 
of  them  the  memorandum  contained  no  reference  to  any 
agency,  but  showed  an  agreement  between  two  parties,  each 
of  whom  was  personally  bound  by  it,  and  all  that  was  de- 
cided was  that  under  such  circumstances  parol  evidence 
might  be  adduced  that  one  of  the  parties  named  was  in  fact 
acting  for  a  third  person,  who  upon  such  showing  would  be 
entitled  to  all  the  benefits  of  the  contract  and  subject  to  all 
its  burdens.  The  effect  of  the  other  Massachusetts  cases 
cited  is  perhaps  not  important  in  view  of  later  decisions. 
In  McGovern  v.  Hem,  153  Mass.  308,  25  Am.  St.  Rep.  632,  26 
N.  E.  861,  10  L.  R.  A.  815,  the  naming  of  an  auctioneer  was 
held  not  to  be  a  sufficient  designation  of  the  seller,  and 
Grafton  v.  Cummings,  99  U.  S.  100,  25  L.  ed.  366,  was  cited 
with  approval.  But  in  Tobin  v.  Larkin,  183  Mass.  389,  67 
N.  E.  340,  which  is  probably  the  latest  expression  on  the 
subject  in  the  Massachusetts  reports,  it  was  said  that  it  is 
sufficient  if  the  memorandum  gives  the  name  of  the  agent 
by  whom  one  party  is  represented,  although  the  fact  of  his 
agency  is  shown,  and  McGovem  v.  Hem,  153  Mass.  308,  25 
Am.  St.  Rep.  632,  26  N.  E.  861,  10  L.  R.  A.  815,  is  explained 
and  distinguished  on  the  groimd  that  there  the  auctioneer 
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was  not  in  fact  the  agent  of  the  seller,  but  was  merely  the 
person  who  conducted  the  formal  ^part  of  the  sale. 

While  occasional  expressions  are  to  be  found  elsewhere 
favoring  what  may  be  characterized  as  the  view  of  the  Ohio 
and  Massachusetts  courts,  our  attention  has  not  been  called 
to  any  case  other  than  those  already  mentioned  which  ex- 
pressly upholds  it.  The  weight  of  authority  clearly  sup- 
ports the  view  taken  by  the  trial  court.  Moreover,  whatever 
conflict  exists  appears  to  have  resulted  from  confusing  the 
case  of  an  undisclosed  agency  with  that  of  an  avowed 
agency,  the  principal  being  undisclosed.  In  reason  there 
should  be  no  difficidty  *  in  reaching  a  satisfactory  solution 
of  the  question.  Where  a  written  agreement  for  the  sale  of 
lands  is  entered  into  by  two  competent  persons,  each 'ap- 
parently acting  for  himself,  the  requirements  of  the  statute 
of  frauds  are  fully  met  and  the  result  is  a  valid  and  en- 
forceable contract.  Being  then  complete,  it  has  no  further 
concern  with  the  statute.  It  is  like  any  ordinary  written 
contract.  Parol  evidence  cannot  vary  its  terms,  but  may  add 
a  new  obligor  or  obligee  by  showing  that  one  or  the  other 
of  the  parties  was  in  fact  acting  as  the  authorized  agent  of  a 
third  person.  The  authorities  are  practically  imanimous  on 
this  proposition.  (They  are  collected  in  1  Am.  &  Eng.  Ency. 
of  Law,  1140,  note  1,  1  Am.  &  Eng.  Ency.  of  Law  (Supp.), 
216,  note  1,  29  Am.  &  Eng.  Ency.  of  Law,  864,  note  3,  and  in 
Usher  v.  Daniels,  73  N.  H.  206,  60  Atl.  746,  69  L.  R.  A,  629.) 
But  when  the  writing  discloses  that  one  of  the  persons  is 
avowedly  acting  as  an  agent  for  some  one  else,  who  is  not 
named  or  described,  an  entirely  different  situation  is  pre- 
sented. An  imperative  requirement  of  the  statute  is  that 
the  memorandum  must  indicate  the  parties :  29  Am.  &  Eng. 
Ency.  of  Law,  864.  This  requirement  is  not  met  by  the  nam- 
ing of  an  agent  who  confessedly  acts  only  as  such.  Not  be- 
ing personally  concerned  in  the  matter,  assuming  no  indi- 
vidual liability,  he  is  not  a  party  to  the  agreement.  The 
mention  of  his  name  is  therefore  immaterial,  and  fails  to 
satisfy  the  statute.  The  memorandum  being  for  this  reason 
futile,  no  enforceable  contract  results.  The  rule  that  undis- 
closed principals  may,  by  parol  evidence,  be  charged  with  the 
burdens  of  a  written  contract  or  be  given  its  benefits  has  no 
room  for  operation  in  such  a  case,  because  there  is  no  valid 
written  contract  to  start  with  to  which  to  apply  it.  Such 
is  the  condition  presented  by  the  petition  here  involved, 
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and  for  that  reason  the  defendant's  demurrer  was  properly 
sustained. 

Nothing  in  the  Kansas  decisions  cited  by  the  plaintiff  in 
error  conflicts  with  this  conclusion.  The  ease  of  Butler  v. 
Kaulback,  8  Kan.  668,  has  no  application  to  *  the  question 
here  involved,  for  there  the  contract  was  taken  out  of  the 
statute  by  part  performance.  The  case  of  Wolfley  v.  Rising, 
12  Kan.  535,  does  not  mention  the  statute  of  frauds,  and  all 
it  decided  was  that  parol  evidence  is  admissible  to  show  that 
an  apparent  principal  in  a  written  contract  is  in  fact  an 
agent  and  to  reveal  and  charge  the  real  party  in  interest. 
In  Ross  V.  Allen,  45  Kan.  231,  25  Pac.  570,  10  L.  R.  A.  835, 
the  memorandum  was  held  insufficient  on  various  grounds, 
and  Orafton  v.  Cummings,  99  U.  S.  100,  25  L.  ed.  366,  was 
cited  with  approval.  In  passing  it  was  said  that  if  its  only 
defect  had  been  the  failure  to  show  for  whom  an  agent  acted 
the  fault  could  probably  have  been  remedied  by  parol  testi- 
mony. But  the  remark  obviously  was  not  meant  to  be  re- 
garded as  decisive  of  the  question. 

The  judgment  is  affirmed. 


A  Memorandum  of  Sale  cannot  satisff  the  statute  of  frands,  nnl 
it  either  names  the  vendors  or  describes  them  so  that  they  can  be 
identified  hy  other  evidence:  McGoTem  v.  Hem,  153  Mass.  308,  25 
Am.  St.  Bep.  632;  Mentz  y.  Newwitter,  122  N.  Y.  491,  19  Am.  St.  Bep. 
514.  However,  the  Christian  name  of  the  vendee  need  not  appear  isi 
the  memorandum,  as  where  he  is  designated  at  "Mr.  Lee":  lies  v. 
Cherry,  S5  Tens.  707,  4  Am.  St.  Bep.  800. 


SCHNEIDER  ▼.  ANDERSON. 

[75  Kan.  11,  88  Pac.  525.] 

STATUTE  OF  FBAUDS — Memorandum  may  be  in  Several  In- 

itmmentB. — The  statute  of  frauds  does  not  require  that  the  contract 
shall  consist  of  a  single  instmment.  Several  distinct  and  separate 
writings  may  be  considered  together  as  containing  all  the  terms  of  a 
contract,  though  one  only  of  them  ia  signed  by  the  party  to  be  charged, 
(pp.  358,  369.) 

STATUTE  OF  FBAUDS— Helping  Oat  Memorandum  by  an 
UndellTered  OouTeyance. — ^If  a  contract  for  the  sale  and  porehase  of 
real  property  is  not  of  itself  sufficient,  but  at  the  time  it  was  executed 
the  vendor  also  executed  a  conveyance  of  the  property  pursuant  to  the 
sale,  to  be  delivered  to  the  grantee  on  his  compliance  with  the  con- 
ditions of  the  sale,  such  memorandum  and  conveyance  may  be  con- 
sidered and  construed  together,  and  if  from  both  the  eontraet  suf* 
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lleiently  appeals,  ipecifie  performance  thereof  win  be  decreed.     (pp» 

B61,  362.)   

STATUTE  OF  FBAUDB— Fallnze  of  One  of  tbe  Parties  to  Sign 
liaaiorandiim. — ^The  failure  of  one  of  the  parties  to  sign  the  contract 
or  memorandum  cannot  be  pleaded  as  a  defense  bj  the  other  who  did 
sign  it.  The  filing  of  the  bill  for  specific  performance  constitutes  an 
acceptance  by  the  complainant,     (p.  362.) 

T,  A.  Kramer,  for  the  plaintiff  in  error. 
Mooney  &  Stratford,  for  the  defendant  in  error. 

"  PORTER,  J.  The  trial  court  sustained  a  general  de- 
murrer to  plaintiff's  petition  in  a  suit  for  the  specific  per- 
formance of  a  contract  for  the  purchase  and  sale  of  real 
estate.    Plaintiff  stood  upon  the  petition  and  brings  error. 

The  only  question  is  whether  the  petition  states  a  cause  of 
action.  The  pleading  is  very  lengthy,  but  in  substance  it 
alleged  that  Charles  0.  Anderson,  an  unmarried  man,  was 
the  owner  of  a  farm  in  Butler  county,  subject  to  certain  en- 
cumbrances, and  on  August  24, 1904,  a  contract  was  entered 
into  between  them,  by  which  defendant  agreed  to  sell  the 
farm  to  plaintiff  for  two  thousand  one  hundred  dollars ;  that 
plaintiff  was  to  have  one-half  of  the  com  in  the  field  and 
defendant  the  other  half ;  that  the  purchase  price  was  to  be 
paid  to  W.  B.  Brown,  who  was  to  pay  off  all  the  encum- 
brances on  the  land  from  the  proceeds,  and  pay  the  balance, 
if  any,  to  defendant;  that  the  following  memorandum  in 
writing  was  drawn  up  and  signed  by  the  parties  at  the  time 
the  contract  was  made: 

"Augusta,  Kan 190 

"Anderson  to  receive  2100  of  Schneider.  Anderson  to 
have  %  com,  Schneider  other  half  in  field.  Anderson  to 
leave  everything  on  farm,  and  to  give  possession  October 
1/04.  CHARLES  0.  ANDERSON. 

"GEORGE  SCHNEIDER." 

It  is  alleged  that  George  Schneider  was  the  duly  au- 
thorized agent  of  Katie  Schneider  and  signed  the  memo- 
randum for  her,  and  that  his  appointment  was  not  in  writing. 
The  petition  further  alleged  that  at  the  same  time,  as  a  part 
of  the  agreement  and  for  the  purpose  of  canying  out  the 
same,  Anderson  executed  ^^  a  warranty  deed  conveying  the 
real  estate  to  plaintiff,  which  was  duly  acknowledged  before 
a  notary  public  and  was  then  and  there  deposited  by  tht 
parties  with  W.  E.  Brown^  who  was  to  deliver  the  sanne  to 
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plaintiff  upon  receipt  of  the  two  thousand  one  hundred  dol- 
lars. These,  it  is  alleged^  were  the  only  writings  executed 
by  the  parties  in  reference  to  the  transaction.  Copies  of  the 
memorandum  and  the  deed  were  attached  to  and  made  a  part 
of  the  petition. 

The  petition  alleged  that  about  September  6,  1904,  de- 
fendant notified  plaintiff  that  he  would  not  carry  out  the 
terms  of  the  contract,  and  other  facts  were  pleaded  to  the 
effect  that  on  September  9,  1904,  defendant  had  placed  an 
encumbrance  on  the  land  in  favor  of  his  mother,  which  it 
was  averred  was  without  consideration  and  for  the  purpose 
of  defrauding  the  plaintiff.  Other  facts  with  reference  to 
other  encumbrances  were  set  forth  but  are  not  important  in 
the  present  consideration.  It  was  alleged  that  defendant 
had  appropriated  to  his  own  use  the  entire  crop  of  com,  in 
violation  of  the  agreement.  Plaintiff  averred  full  perform- 
ance of  all  the  conditions  on  her  part,  a  tender  of  the  entire 
sum  of  two  thousand  one  hundred  dollars  to  W.  E.  Brown, 
and  a  demand  for  the  delivery  of  the  deed.  The  relief 
prayed  for  was  the  specific  performance  of  the  contract, 
damages  for  the  value  of  the  part  of  the  com  crop  which 
plaintiff  claimed,  and  the  marshaling  of  the  proceeds  of  the 
sale  so  as  to  protect  her  title  from  encumbrances  beyond  the 
amount  stated  in  the  contract. 

The  question,  therefore,  is  whether  the  averments  of  the 
petition  show  an  agreement  or  a  note  or  memorandum  there- 
of in  writing,  signed  by  Anderson,  for  the  sale  and  convey- 
ance of  the  lands.  Our  statute  of  frauds  at  the  time  this 
transaction  occurred  provided:  ''No  action  shall  be  brought 
....  upon  any  contract  for  the  sale  of  lands,  tenements  or 
hereditaments,  or  any  interest  in  or  concerning  them,  .... 
unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith, 
**  or  some  other  person  thereunto  by  him  or  her  lawfully 
Authorized ":  Gen.  Stats.  1901,  sec.  3174. 

The  statute  has  since  been  amended  by  adding  the  words 
*'in  writing"  after  the  word  "authorized*':  Laws  1905,  c. 
266,  sec.  1.  The  object  of  the  statute  is  to  protect  persons 
from  being  imposed  upon  by  parol  agreements  against  their 
consent ;  to  require  written  evidence  of  the  substance  of  the 
contract,  signed  by  the  party  to  be  charged.  These  pur- 
poses are  satisfied  whenever  there  exists  a  written  statement 
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signed  by  the  party  containing  either  expressly  or  by  neces- 
sary inference  all  the  terms  of  the  agreement,  the  names  of 
the  parties,  the  subject  matter  of  the  contract,  the  considera- 
tion, and  the  promise,  so  that  nothing  remains  open  to  future 
negotiation. 

The  memorandum  itself,  it  is  contended,  is  not  sufficient 
to  satisfy  the  requirements  of  the  statute.  It  recites  that 
Anderson  is  to  receive  of  Schneider  two  thousand  one  hun- 
dred dollars  and  is  to  reserve  one-half  of  the  com  field,  is  to 
leave  everything  on  the  farm,  and  give  possession  October 
1st.  What  the  two  thousand  one  hundred  dollars  is  for  is 
not  shown  with  sufficient  definiteness,  and  the  land  itself  is 
not  sufficiently  described.  In  Hollis  v.  Burgess,  37  Kan.  487, 
15  Pac.  536,  a  description  of  the  land  as  the  ''Snow  farm'' 
was  held  sufficient.  But  the  ambiguity  vanishes  and  all  un- 
certainty disappears  when,  in  connection  with  the  memo- 
randum, we  look  at  the  deed  conveying  the  land  to  the  plain- 
tiff executed  by  Anderson  at  the  same  time  and  as  a  part  of 
the  same  transaction.  The  two  thousand  one  hundred  dol- 
lars appears  at  once  to  be  the  consideration  for  the  sale  of 
the  farm,  and  there  is  no  longer  any  uncertainty  what  farm 
he  is  to  leave  everything  on  and  give  possesion  of  October 
1st. 

The  statute  does  not  require  that  the  contract  shall  consist 
of  a  single  instrument.  ''Several  distinct  and  separate  writ- 
ings may  be  construed  together  as  containing  all  the  terms  of 
the  contract,  though  only  one  of  them  be  signed  by  the  party 
to  be  charged '^  29  Am.  &  Eng.  Ency.  of  Law,  850,  851,  and 
cases  cited.  See,  also,  ^*  Pomeroy  on  Contracts,  2d  ed.,  sees. 
84,  85,  91.  If  from  all  of  them  the  definite  terms  of  a  contract 
can  be  gathered,  it  may  be  enforced  notwithstanding  the  stat- 
ute, provided  the  several  writings  relate  to  and  are  connected 
with  the  subject  matter  of  the  contract  so  that  they  can  fairly 
be  said  to  constitute  one  transaction :  Ryan  v.  United  States, 
136  U.  S.  68, 10  Sup.  Ct.  Rep.  913,  34  L.  ed.  447 ;  Charlton  v. 
Columbia  Real  Estate  Co.,  67  N.  J.  Eq.  629, 110  Am.  St.  Rep. 
495,  60  AtL  192,  69  L.  R.  A.  394 ;  Johnson  &  Miller  v.  Buck, 
35  N.  J.  L.  338,  10  Am.  Rep.  243 ;  Ide  v.  Leiser,  10  Mont.  5, 
24  Am.  St  Rep.  17,  24  Pac.  695 ;  Peck  v.  Vandemark,  99  N.  Y. 
29, 1  N.  E.  41 ;  Kopp  v.  Reiter,  146  lU.  437,  37  Am.  St.  Rep. 
156,  34  N.  B.  942,  22  L.  R.  A.  273.  See,  also,  Morrow  v. 
Moore,  98  Me.  373,  99  Am.  St.  Rep.  410,  57  AtL  81;  Brown  v. 
Brown,  33  N.  J.  Eq.  650. 
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In  Charlton  ▼.  Columbia  Beal  Estate  Co.,  67  N.  J.  Eq.  629, 
110  Am.  St  Bep.  495,  60  Atl.  192,  69  L.  B.  A.  394,  a  duplicate 
lease  of  lands  had  been  signed  by  defendant  but  not  delivered. 
The  memorandum  of  the  contract  was  insuflScient  by  itself. 
It  was  held  error  to  refuse  to  admit  the  lease  in  evidence,  and 
the  cause  was  reversed.  The  court  said:  ''If  all  the  papers, 
taken  together,  contain  the  whole  bargain,  they  form  such  a 
memorandum  as  will  satisfy  the  stotute." 

In  Byaa  v.  United  States,  136  U.  S.  68, 10  Sup.  Ct.  Eep.  913, 
34  L.  ed.  447,  the  exact  question  was  decided.  There  was  a 
written  proposal  by  defendant  to  sell,  and  a  written  acceptance 
by  the  vendee.  The  writings,  however,  were  themselves  in- 
sufficient to  take  the  case  out  of  the  Michigan  statute  of  frauds, 
because  there  was  lacking  a  description  of  the  land.  The  ven- 
dor had  executed  and  delivered  a  deed  to  the  officer  of  the  gov- 
ernment for  examination,  the  United  States  being  the  vendee. 
Mr.  Justice  Harlan,  speaking  for  the  courts  said:  ''Whatever 
may  be  said  as  to  the  effect  of  this  deed  in  passing  title,  if  it 
was  delivered  only  for  purposes  of  examination,  or  if  the 
previous  memorandum  of  sale  had  been  for  any  reason  fatally 
defective  under  the  statute  of  frauds,  its  recitals,  coming  as 
they  do  from  the  vendor,  are  competent  for  the  purpose  of 
showing  *•  the  precise  locality  of  the  property  which  the 
memorandum  of  sale  was  intended  to  embrace'' 

The  case  of  Jenkins  v.  Harrison,  66  Ala.  345,  is  cited  with 
approval.  To  the  same  effect  see  Leonard  v.  Woodruff,  23 
Utah,  494,  65  Pac.  199.  In  Thayer  v.  Luce,  22  Ohio  St.  62,  it 
was  said:  "In  this  case,  upon  inspection  and  comparison  of 
the  memorandum  and  the  deed,  although  no  reference  is  made 
in  either  to  the  other,  we  find  with  reasonable  certainty  that 
they  do  relate  to  the  same  transaction,  and  contain  f  uUy  the 
terms  of  a  contract  of  bargain  and  sale  between  the  parties." 

In  Strouse  v.  Siting,  110  Ala.  132,  20  South.  123,  it  was  held 
that  where,  upon  mere  inspection  of  the  separate  writings,  an 
implication  of  their  connection  arises,  parol  evidence  may  be 
admitted  to  show  the  connection. 

Both  the  writings  here  are  signed  by  the  party  to  be 
charged ;  they  were  executed  at  the  same  time  and  as  part  of 
the  same  transaction.  Inspection  alone  shows  their  connec- 
tion ;  and,  taken  together,  we  think  they  are  sufficient  to  satisfy 
the  statute.  The  memorandum  and  deed  together  show  the 
parties,  the  subject  matter,  the  promises  upon  both  sides,  the 
price  and  consideration.    These  are  all  that  are  required  i 
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Pomeroy  on  Contraets^  2d  ed,  sec.  87 ;  Hollia  ▼.  Burgess,  37 
Kan.  487, 15  Pac.  536 ;  Brondige  y.  Blair,  43  Kan.  364,  23  Pac 
482 ;  Miller  y.  Kansas  City  etc.  B.  B.  Co.,  58  Kan.  189,  48  Pac. 
853 ;  Newton  y.  Lyon,  62  Kan.  306,  62  Pac.  1000. 

The  conrls  are  at  yariance  upon  the  question  whether  a 
deed  alone,  when  executed  by  the  yendor  and  deposited  in 
escrow,  to  be  deliyered  by  the  depositary  to  the  grantee  upon 
his  paying  the  purchase  price  or  performing  some  other  condi^ 
tion,  is  in  itself  a  su£Scient  memorandum  to  ayoid  the  statute 
of  frauda  (The  eases  are  cited  in  29  Am.  &  Eng.  Ency.  of 
Law,  855.)  A  majority  say  that  the  deed  alone  is  not  a  suffi- 
dent  memoranduuL  But  the  better  reasoning  seems  to  be  tho 
other  way.  The  ground  usually  stated  for  holding  that 
^^  the  deed  ia  not  a  sufficient  memorandum  is  that,  until  it  i& 
finally  deliyered  or  the  condition  is  performed,  it  does  not 
constitute  a  contract.  The  reason  giyen  seems  to  be  beside  the 
question,  which,  in  this  character  of  cases,  is  not,  Was  there  a 
written  contract?  but  is,  Is  there  a  sufficient  memorandum 
signed  by  the  party  which  is  eyidence  that  a  contract  existed 
or  which  tends  to  proye  that  fact?  The  eyil  the  statute  seeks 
to  guard  against  is  the  use  of  oral  eyidence  to  proye  a  con- 
tract. This  is  obyiated  by  the  production  of  the  deed  which 
is  a  memorandum  of  a  contract.  In  Miller  y.  Kansas  City 
etc.  B.  B.  Ck).,  58  Kan.  189,  48  Pac.  853,  the  case  of  Warfield 
y.  Wisconsin  Cranberry  Co.,  63  Iowa,  312,  19  N.  W.  224,  was 
quoted  as  follows:  "The  statute  was  not  intended  to  apply  to 
written  [contracts],  but  to  the  enforcement  of  oral  contracts, 
when  properly  eyidenced,  as  by  the  admission  in  writing  of 
the  party  to  be  charged.'^ 

By  far  the  best  reasoned  case  we  haye  examined  is  Jenkins 
y.  Harrison,  66  Ala  345,  followed  in  Johnston  y.  Jones,  8& 
Ala.  286,  4  South.  748.  It  is  said  in  the  former  case:  ''A 
deed,  drawn  and  executed  with  the  knowledge  of  both  parties,. 
with  a  yiew  to  the  consummation  of  the  contract  of  sale,  which, 
in  itself  and  of  itself,  embodies  the  substance,  though  not  all 
the  details  or  particulars  of  the  contract,  naming  the  parties, 
expressing  the  consideration,  and  describing  the  lands,  though 
not  deliyered,  and  its  deliyery  postponed  until  the  happening 
of  a  future  eyent,  is  a  note  or  memorandum  of  the  contract 
Bofficient  to  satisfy  the  words,  the  spirit,  and  purposes  of  the 
statute  of  frauds." 

Howeyer,  in  the  case  at  bar,  we  are  not  compelled  to  look 
to  the  deed  alone;  and,  as  before  obseryed,  we  think  the  memo^ 
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randum,  together  with  the  deed,  amply  suiBcient  to  satisfy 
the  statute.  The  demurrer  to  the  petition  should  have  been 
overruled. 

The  claim  is  made  by  defendant  that  there  was  no  mntuality 
in  the  alleged  contract  because  it  was  ^  signed  by  him  alone. 
The  want  of  mutuality  arising  from  the  failure  of  both  parties 
to  sign  cannot  be  successfully  pleaded  as  a  defense  by  the 
party  who  did  sign:  Guthrie  t.  Anderson,  47  Kan.  383,  28 
Pac.  164,  and  the  same  case  in  49  Kan.  416,  30  Pac.  459.  The 
filing  of  a  suit  for  specific  performance  constitutes  an  accept- 
ance and  binds  the  plaintiff :  Forthman  t.  Deters,  206  HI.  159, 
99  Am.  St.  Rep.  145,  69  N.  E.  97 ;  UUsperger  t.  Meyer,  217  HI. 
262,  75  N.  E.  482,  2  L.  R.  A.,  N.  S.,  221. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  overrule  the  demurrer. 


A  Writing  to  Satisfy  the  Statute  of  Fraude  nrast  be  signed  by  tiie 
{Murty  to  be  charged,  bat  it  need  be  ligned  only  bj  him.  And  seTeral 
papers,  though  each  in  itself  is  insufficient  to  constitute  a  memoran- 
dum, may  be  considered  and  used  together  to  make  up  a  complete 
memorandum:  Charlton  t.  Columbia  Beal  Estate  Co.,  67  N.  J.  Eq.  629, 
110  Am.  St.  Bep.  495,  and  eases  cited  in  the  cross-reference  note 
thereto.  As  to  what  effect  and  consideration  can  be  given  to  an  un- 
•delivered  writing  for  this  purpose,  see  Charlton  t.  Columbia  Beal 
Estate  Co.,  67  N.  J.  Eq.  629,  110  Am.  St.  Bep.  495;  Morrow  t.  Moore, 
98  Me.  373,  99  Am.  St.  Bep.  410;  Elapp  ▼.  Beiter,  146  HI.  437,  S7  Am. 
St,  Bep.  156,  and  cases  cited  in  the  cross-reference  note  thereto* 


NEW  YORK  LIFE  INSURANCB  COMPANY  ▼.  MARTIN. 

DALE. 

[75  Kan.  142,  88  Pac  559.] 

HEOOTIABLE  INBTKUMENTS  —  Holding  an  Vndiscloied 
Agent. — ^If  a  negotiable  instrument  has  nothing  on  its  face  to  con- 
nect the  payee  with  the  person  for  whom  he  was  an  agent  or  for  whose 
benefit  it  was  given,  the  latter  cannot  be  held  liable  under  an  indorse- 
ment thereof  made  by  the  person  named  as  payee,    (pp.  363,  364.) 

JUBY  TBIAIr— Omission  to  Instract  the  Jury  as  to  a  Matter 
of  Common  Knowledge. — The  refusal  of  the  court  to  instruct  the  jury 
that  the  rate  •of  interest  by  yirtue  of  the  statute  is  six  per  cent  per 
annum  cannot  be  excused  and  a  reversal  avoided,  on  the  ground  that 
such  instruction  was  unnecessary,  as  it  merely  stated  what  is  a  matter 
«f  common  knowledge,    (p.  365.) 

PBOMISSOBY  NOTE — ^Fraudulent  Alteration,  Failure  to  In- 
fltmct  as  to  Legal  Interest. — ^Where  the  maker  of  a  note  sued  thereon 
defends  on  the  ground  that  it  has  been  fraudulently  altered  since  its 
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exeeation  by  inserting  theTein  a  provision  making  it  bear  interest 
at  the  rate  of  five  per  cent  per  annum,  it  is  reversible  error  to  refuse 
to  instruct  the  jury  that  if  the  note  as  executed  contained  no  specifi- 
•  •cation  of  the  rate  of  interest,  it  would  bear  interest  at  the  rate  of  six 
per  cent,  though  if  the  note  was  really  fraudulently  altered  after  its 
execution,  it  is  not  material  whether,  as  altered,  it  is  more  or  less 
onerous  to  the  obligor,    (p.  365.) 

PBOMISSOBY  NOTE,  XT^nthozlzed  Alteration  Thereof  Low- 
ering the  Bate  of  Interest. — ^A  note  may  be  vitiated  by  an  unauthor- 
ized alteration  made  by  lowering  the  rate  of  interest.  Whether  the 
contract,  after  its  alteration,  is  better  or  worse  for  the  obligor  is  not 
material,  if  he  did  not  assent  to  its  alteration,    (p.  365.) 

Kellogg  &  Madden,  for  the  plaintiff  in  error  and  defendant 
in  error  S.  A.  Stotler. 

B.  H.  Hamer,  for  the  defendant  and  cross-petitioner  in  er- 
ror, Howard  Martindale. 

**•  MASON,  J. .  S.  A.  Stotler  applied  for  a  policy  in  the 
New  York  Life  Insurance  Company,  and  for  the  first  premium 
gave  his  negotiable  note,  payable  to  Herman  Fist,  the  com- 
pany's agent.  The  note  did  not  show  the  purpose  for  which 
it  was  given  or  disclose  that  Fist  was  acting  otherwise  than  in 
his  personal  capacity.  Fist  sold  and  indorsed  the  note  to  How- 
ard Martindale,  who  after  its  maturity  brought  an  action  upon 
it  against  Stotler,  also  seeking  to  charge  the  insurance  com- 
pany, which  he  made  a  defendant,  upon  the  ground  that  as 
the  note  was  taken  and  sold  in  the  course  of  the  company's 
business  Fist's  indorsement  bound  the  company.  Upon  a 
jury  trial  the  plaintiff  was  given  a  judgment  against  tiie  in- 
surance company,  but  was  denied  relief  against  Stotler.  The 
insurance  company  now  seeks  to  reverse  the  judgment  ren- 
dered against  it,  and  Martindale  asks  that  he  be  granted  a  new 
trial  of  his  case  against  Stotler.  Both  claimys  of  error  must  be 
sustained. 

^^  The  insurance  company  cannot  be  held,  for  the  reason 
that  upon  the  face  of  the  note  there  was  notiliing  to  connect 
it  with  the  transaction  or  to  suggest  that  Fist  was  acting  as  an 
agent  Although  it  is  familiar  law  that  ordinarily  where  an 
agent  while  acting  as  such  executes  in  his  own  name  a  written 
contract  which  does  not  reveal  the  fact  of  his  agency  parol 
evidence  is  admissible  to  charge  the  undisclosed  principal,  it 
is  equally  well  settled  that  an  exception  to  this  rule  is  made 
in  the  ease  of  negotiable  instruments. 

''Where  a  person  is  not  a  party  to  a  negotiable  note  or  bill 
of  exchange,  he  cannot  be  charged  upon  proof  that  the  osten- 
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sible  party  signed  or  indorsed  as  Ids  agent,  since  persons  deal- 
ing with  negotiable  contracts  are  presumed  to  take  them  on 
the  credit  of  the  parties  whose  names  appear  upon  them^'t 
1  Am.  &  Eng.  Ency.  of  Law,  1141. 

Many  authorities  upon  this  proposition  are  collected  in  a. 
note  to  the  text  quoted,  and  in  an  additional  note  printed  in 
the  first  volume  of  the  supplement  to  the  work  cited,  at  page 
216.  A  number  of  them  apply  the  same  rule  even  where  the 
maker  adds  to  his  signature  the  word  *' agent,"  or  some  similar 
expression.  Of  the  cases  mentioned  as  supporting  a  contrary 
doctrine,  several,  as  there  indicated,  were  affected  by  the  cir- 
cumstance that  the  principal  and  agent  were  husband  and 
wife;  the  cases  of  Mechanics'  Bank  v.  Bank  of  Columbia,  18 
U.  S.  326,  5  L.  ed.  100,  and  Baker  v.  Gregory,  28  Ala.  544, 
65  Am.  Dec.  366,  turned  upon  the  fact  that  the  instruments 
there  involved  bore  upon  their  face  something  from  which  an 
agency  might  be  inferred ;  the  case  of  Sharpe  v.  Bellis,  61  Pa». 
69, 100  Am.  Dec.  618,  involved  special  complications ;  as  stated 
in  the  later  note  the  soundness  of  Sessums  v.  Henry,  38  Tex. 
37,  was  challenged  in  McGregor  v.  Hudson  (Tex.  Civ.  App.), 
30  S.  W.  489 ;  and  the  court  in  Harper  v.  Tiffin  Nat  Bank,  54 
Ohio  St.  425,  44  N.  E.  97,  professed  to  found  the  liability  of 
the  undisclosed  principal,  not  upon  the  note,  but  upon  the 
special  facts  of  the  case,  of  which  the  making  of  the  note  was 
^^^  but  a  part.  It  is  therefore  manifest  that  so  far  as  re- 
lates to  the  question  here  presented  the  opposition  to  the  cur- 
rent of  authority  is  not  strong  enough  to  warrant  treating 
it  as  open.  Moreover,  in  Kansas  Nat.  Bank  v.  Bay,  62  Ean. 
692,  84  Am.  St.  Rep.  417,  64  Pac.  596,  54  L.  B.  A.  408,  this 
court  has  already  applied  the  principle  stated:  See,  also, 
7  Cyc.  549 ;  20  L.  R.  A.  707,  note ;  Webster  v.  Wray,  19  Neb. 
558,  56  Am.  Rep.  754,  27  N.  W.  644. 

As  between  Martindale  and  Stotler,  the  principal  issue- 
arose  upon  an  allegation  of  an  alteration  in  the  note.  Stotler 
testified  that  when  it  was  presented  to  him  for  signature  it  bore 
the  words  "with  interest  at  the  rate  of  ten  per  cent  per  an- 
num"; that  he  then  refused  to  pay  interest  and  the  word 
"ten"  was  erased,  the  space  being  left  blank,  whereupon  he 
signed  it ;  that  afterward,  without  his  knowledge  or  consent, 
the  clause  quoted  was  altered  so  as  to  read  "with  interest  at 
the  rate  of  five  per  cent  per  annum  from  maturity."  Testi- 
mony that  the  change  was  made  before  execution  was  intro- 
duced by  Martindale,  who  asked  the  court  to  instruct  the  juiy 
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that  a  note  in  which  no  rate  of  interest  is  expressed  draws  in- 
terest after  maturity  in  virtue  of  the  statute  at  the  rate  of  six 
per  cent  per  annum.  The  request  was  refused,  and  the  re- 
fusal is  assigned  as  error. 

Upon  this  branch  of  the  case  defendant  in  error  Stotler 
argues  that  such  instruction  was  unnecessary,  inasmuch  as  it 
merely  stated  what  is  a  matter  of  common  knowledge,  with 
which  the  juiy  must  be  presumed  to  have  been  familiar.  This 
consideration  does  not  serve  to  excuse  the  omission  to  give  the 
charge  requested.  The  issue  of  fact  was  clear,  the  conflict  of 
testimony  direct  The  jury  were  required  to  determine 
whether  the  figure  ^'5*'  was  inserted  in  the  note  before  or 
after  its  execution.  Surely  nothing  could  be  of  greater  im- 
portance in  enabling  them  to  arrive  at  a  just  conclusion  than 
that  they  should  understand  the  difference  in  the  legal  effect 
of  the  instrument  dependent  ^^  upon  the  presence  or  absence 
of  the  figure  ^^5" — ^that  they  should  have  authoritative  infor- 
mation that  the  note  as  pleaded  by  the  plaintiff  bore  interest 
at  a  lower  rate  than  Stotler  says  it  did  when  he  signed  it. 
Assuming  that  the  juiy  entered  the  box  with  correct  views 
on  the  subject,  we  cannot  be  sure  that  when  th^  found  the 
maker  resisting  payment  of  the  note  on  the  ground  that  it  had 
been  fraudulently  altered  by  a  lowering  of  the  rate  of  interest 
their  confidence  in  their  judgment  may  not  have  been  shaken. 
Under  such  circumstances  they  may  have  reasoned  that  the 
alleged  change  must  have  been  against  the  maker  rather  than 
in  his  fairor,  and  inferred  that  it  originally  bore  no  interest 
even  after  maturity,  especially  as  in  his  answer  he  had  pleaded 
that  the  note  expressly  stated  that  it  should  bear  none.  For 
the  failure  to  cover  this  matter  by  a  proper  instruction  the 
judgment  in  favor  of  Stotler  also  must  be  reversed. 

It  seems  to  be  conceded  that  a  note  may  be  vitiated  by  an 
unauthorized  alteration  made  by  lowering  the  rate  of  interest, 
and  properly  so,  for  the  contract  shown  by  the  paper  as 
changed  would  be  different  from  that  entered  into  by  the  par- 
ties, and  whether  a  better  or  worse  one  for  the  obligor  is  not 
material :  2  Am.  &  Eng.  Ency.  of  Law,  186,  225 ;  2  Cyc.  196, 
197,  note  85. 

Martindale  also  assigns  as  error  the  refusal  to  give  an  in- 
struction requested  in  his  behalf  to  the  effect  that  because  the 
law  presumes  that  men  act  honestly  there  was  a  presumption 
that  the  note  was  not  changed  after  its  execution.  The  com- 
plaint 18  groundless,  for  the  court  told  the  jury  that  the  bur- 
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den  of  proof  was  upon  Stotler  to  show  that  the  alteration  waa 
made  after  delivery. 

The  judgment  is  reversed  and  the  cause  remanded  for  fur* 
ther  proceedings  in  accordance  herewith. 

Johnston,  C.  J.,  Oreene,  Burch,  Smith,  Porter,  JJ ,  concur* 
ring. 

Qraves,  J.,  not  sitting,  having  been  of  counsel 


If  an  Agent  Signs  a  Note  with  S%$  Own  Name  alone,  and  there  i» 
nothing  on  its  face  to  show  that  he  is  acting  as  agent,  he  is,  and  his 
principal  ia  not,  personally  liable  on  the  note:  Burkhalter  y.  Perry, 
127  Qa.  438,  119  Am.  St.  Bep.  343,  and  see  the  eases  cited  in  the 
cross-reference  note  thereto. 

The  Alteration  of  the  Interest  Clause  in  a  written  obligation  is  a 
material  alteration:  See  the  note  to  Bargees  v.  Blake,  86  Am.  St. 
Bep.  96,  on  the  anauthori£ed  alteration  of  written  instruments. 


WILSON  V.  CAMPBELL. 

[75  Kan.  159,  88  Pac.  548.] 

X*IiEADINQ»  Amendment  of  in  Oases  of  Unlawful  or  Forcible 
Entry  and  Detainer. — A  complaint  alleging  an  unlawful  entry  and 
forcible  detainer  of  premises  may  be  amended  so  as  to  charge  an  un- 
lawful and  forcible  entry,    (p.  367.) 

FOBCIBIiE  ENTB.Y  not  Jnstlfled  by  Ownersblp  and  BAgtt  of 
Poflseesion. — If  an  owner  entitled  to  the  possession  can  lawfully 
obtain  it,  he  may  enter  and  hold  it,  but  he  has  not  the  right  to  resort 
to  unlawful  and  forcible  means  to  gain  possession,     (p.  368.) 

FOBOIBLE  ENTRY,  Force  Bnffldent  to  Sustain  Proceeding  f or» 
If  an  occupant  of  property  leaves  it  with  the  building  located  thereon, 
and  in  his  absence  a  party  of  men  acting  for  another  invade  the 
premises,  detach  and  carry  away  the  furniture  and  fixtures,  load 
them  on  a  car,  and  carry  them  away  and  place  them  in  a  ware- 
house,  this  ia  sufficient  evidence  of  a  forcible  entry,     (p.  368.) 

Ferry  &  Doran,  for  the  plaintiff  in  error. 

W.  F.  Schoch  and  Lee  Monroe,  for  the  defendant  in  error. 

*«^»  JOHNSTON,  C.  J.  This  was  an  action  of  unlawful  and 
forcible  entry  and  detainer.  F.  A.  Campbell  leased  a  hotel 
or  residence  building,  a  refectory  and  pagodas  in  Yinewood 
Park  from  E.  W.  Wilson  for  the  park  season  of  1904,  begin- 
ning about  April  15th  and  ending  about  November  15th,  with 
the  option  of  continuing  the  contract  for  the  season  of  1905  if 
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the  conduct  of  the  business  should  proye-  satisfactory  to  Wil- 
son. Under  the  lease  Campbell  furnished  and  equipped  the 
hotel  and  other  buildings  and  conducted  the  business  during 
^^  the  season  of  1904,  and  then  left  the  buildings  so  fur- 
nished and  eqxupped  in  the  care  of  his  agent,  Shick,  who  lived 
in  the  hotel  and  guarded  the  property.  Near  the  end  of  the 
season  a  general  notice  to  terminate  the  lease  was  given  by 
Wilson  to  Campbell,  but  there  was  no  statement  that  his  con- 
duct of  the  business  was  unsatisfactory  nor  any  reason  given 
why  he  should  not  have  the  benefit  of  the  option  to  continue 
for  another  year.  He  remained  in  possession  of  the  buildings 
until  Sunday,  March  12,  1905,  when  a  number  of  men  acting 
for  Wilson  invaded  the  premises  in  the  absence  of  Campbell 
and  Shick,  his  agent,  detached  and  carried  out  his  furniture 
and  fixtures,  loaded  them  on  a  car  and  brought  them  to  the 
city,  where  they  were  placed  in  a  warehouse. 

The  doors  were  locked  when  Shick  left  the  buildings  on 
that  day,  and  when  he  returned  he  found  that  the  doors  had 
been  unlocked,  the  carpets  taken  up  and  the  furniture  and  fix- 
tures removed,  some  of  which  had  been  already  loaded  upon 
a  car  and  part  of  which  was  lying  outside  upon  the  ground. 
Afterward  there  was  a  strife  between  the  parties  to  gain  and 
regain  possession,  including  some  injunction  proceedings. 
Campbell  did  regain  a  scrambling  possession  of  one  building, 
but  subsequently  lost  it  to  Wilson,  and  thereupon  the  present 
proceeding  was  brought.  He  filed  a  complaint  in  the  court 
of  Topeka,  alleging  that  the  defendant  ** unlawfully  entered*' 
the  premises  and  ''unlawfully  and  forcibly  detains  said  prem- 
ises.'' After  the  appearance  of  the  parties,  and  after  the 
plaintiff  had  produced  his  evidence  in  that  court,  he  was  per- 
mitted to  amend  the  complaint  by  alleging  an  unlawful  and 
forcible  entry.  The  extent  of  the  amendment  was  to  add  the 
words  **and  forcible"  to  the  allegation  of  an  "unlawful" 
entry.  The  trial  resulted  in  a  judgment  for  the  defendant, 
and  the  plaintiff  appealed  to  the  district  court,  where  he  was 
successful. 

It  is  first  contended  that  the  district  court  was  not  ^®*  au- 
thorized to  try  the  case  on  the  amended  complaint  alleging  an 
** unlawful  and  forcible  entry,"  when  the  original  complaint 
only  alleged  an  "unlawful  entry."  The  amendment  was  per- 
missible. In  one  sense  the  term '  *  unlawfully  entered ' '  is  broad 
enough  to  include  a  forcible  entry.  But  assuming  that  it  is 
defective,  the  theory  of  the  code  is  that  defects  in  pleadings 
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may  be  cured  by  amendments,  and  judgments  have  been  re- 
Tersed  because  the  trial  court  would  not  permit  defects  in  such 
<somplaints  to  be  amended :  Schuster  y.  Oray,  8  Ean.  App.  222, 
55  Pac.  489.  In  Armour  Packing  Co.  v.  Howe,  68  Kan.  663, 
75  Pac.  1014,  the  manner  in  which  such  a  complaint  is  consid- 
ered was  before  the  court,  and  it  was  said:  "The  proceeding, 
however,  is  a  summary  one  for  the  speedy  adjustment  of  con- 
troversies about  possession,  and,  as  it  is  cognizable  before  jus- 
tices of  the  peace  not  familiar  with  pleading,  it  would  indicate 
that  it  was  never  intended  that  the  strict  and  technical  rules 
of  pleading  should  be  applied  to  complaints  in  these  actions." 

It  is  next  argued  that  as  the  lease  had  expired  Wilson,  the 
owner,  was  entitled  to  occupy  his  property,  and  that  having 
gained  possession  he  was  entitled  to  retain  the  same  even  by 
force.  If  the  owner  entitled  to  possession  can  legally  obtain 
it  he  may  undoubtedly  hold  the  same,  but  he  has  no  right  to 
resort  to  unlawful  and  forcible  means  to  gain  possession.  The 
remedy  of  forcible  entry  and  detainer  is  provided  so  that 
possession  of  real  property  may  be  obtained  in  a  judicial  and 
orderly  way  and  without  resorting  to  violence  or  steps  likely 
to  provoke  a  breach  of  the  peace.  Having  this  remedy,  no 
one  is  permitted  to  vindicate  his  claimed  rights  with  his  own 
hand ;  Campbell  v.  Coonradt,  22  Kan.  704. 

It  is  said  that  Wilson 's  men  in  gaining  an  entrance  and  dis- 
possessing Campbell  did  not  exercise  such  force  as  is  necessary 
to  render  this  remedy  available.  While  *•*  the  action  of  for- 
cible entry  requires  that  the  entry  and  ouster  shall  be  forcible, 
no  great  degree  of  force  or  of  personal  violence  is  required  to 
be  used  or  threatened  to  constitute  a  forcible  entry.  There 
was  no  lack  of  force,  however,  in  dispossessing  CampbelL 
There  was  a  considerable  display  of  force,  too,  as  a  number 
of  men  acting  together  invaded  the  premises,  opened  the  build- 
ings, and  threw  the  goods  out.  They  took  advantage  of  the 
absence  of  Campbell  and  his  agent,  and  hence  there  was  no 
more  resistance  to  the  entry  than  locked  doors  afforded. 
While  little  force  was  required  to  unlock  the  doois,  consider- 
able force  was  exercised  in  detaching  and  removing  the  fur- 
nishings and  fixtures  in  the  buildings,  and  force  was  used  in 
the  effort  to  keep  him  out.  In  Burdette  v.  Corgan,  27  Kan. 
275,  it  was  said:  **But  even  where  an  entry  is  made  in  the 
absence  of  the  party  entitled  to  the  possession,  and  afterward 
he  appears,  and  the  party  making  the  entry  keeps  him  out  of 
possession  by  force — ^this  is  sufficient  to  authorize  the  party 
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entitled  to  possession  to  maintain  the  action  of  forcible  entiy 
and  detainer  against  the  wrongdoer." 

It  has  been  held  that  every  unlawful  entry  upon  the  posses- 
sion of  another  is,  in  the  eye  of  the  law,  a  forcible  entry,  and 
that  where  possession  surreptitiously  obtained  is  maintained 
by  force  the  entry  will  be  considered  forcible:  Burt  v.  State, 
2  Tread.  (S.  C.)  489.  "Without  giving  unqualified  approval 
to  that  rule,  it  is  enough  for  the  present  case  that  the  unlawful 
entry  was  accompanied  by  some  force ;  that  it  was  maintained 
by  force,  and  was  of  such  a  character  that  under  our  authori- 
ties Campbell  was  entitled  to  avail  himsdf  of  the  remedy  of 
forcible  entry  and  detainer:  Campbell  v.  Coonradt,  22  Kan. 
704 ;  Coonradt  v.  Campbell,  25  Kan.  227 ;  Burdette  v.  Corgan, 
27  Kan.  275.  See,  also,  Cathcart  v.  Walter,  14  Mo.  17 ;  Pebes 
V.  Tierman,  1  Mont.  179. 

The  court  rightly  told  the  jury  that  not  even  an  *••  owner 
has  a  right  forcibly  to  take  real  estate  from  the  peaceable 
possession  of  another,  no  matter  how  justly  he  may  be  entitled 
to  it,  and  that  if  Campbell  was  in  the  peaceable  possession  of 
the  premises,  and  Wilson's  men  entered  the  premises  when  the 
doors  were  locked  and  removed  his  goods  during  his  absence 
and  against  his  will,  and  while  his  possession  continued,  it 
would  constitute  a  forcible  entry  under  the  law  of  this  stt^te. 
The  action  of  forcible  entry  and  detainer  brought  to  obtain 
the  possession  so  wrested  from  Campbell  cannot  be  regarded 
as  a  moot  case.  Assuming  that  the  testimony  of  the  plaintiff 
was  true,  as  the  jury  must  have  found,  Wilson  was  not  justi- 
fied, whatever  right  he  may  have  had  in  the  premises,  in  tak- 
ing forcible  possession  of  the  same.  It  has  been  said:  ''One 
great  object  of  the  forcible  entry  act  is  to  prevent  even  right- 
ful owners  from  taking  the  law  into  their  own  hands  and  at- 
tempting to  recover,  by  violence,  what  the  remedial  process 
of  a  court  would  give  them  in  a  peaceful  mode":  Mitchell  v. 
Davis,  23  Cal.  381. 

The  law  of  the  case  was  fairly  presented  in  the  instructions 
given  by  the  court,  and  no  grounds  are  found  for  reversal. 

The  judgment  is  afl&rmed. 
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8.  Corporations,  878. 
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6.  Tenants  and  Lessors,  878. 
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Them,  879. 
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Forcible  Entries,  881. 
0.  Joinder  of  Defendants,  881. 

XV.  Subject  Matter  of  the  Action  or  Proceeding,  881« 

V.  What  Necessary  to  Maintain  the  Action, 
ai  Possession  by  the  Plaintiff. 

1.  Necessity  for  Peaceable  and  Exclusive,  882. 

2.  Duration  of,  883. 

8.  Incomplete  or  Scrambling  Possession,  884. 

4.  Illnstrations  of  Sufficiency  of  Possession,  888. 
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888. 
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Possessor,  889. 
b.  Force. 

1.  The  Unlawfulness  of,  890. 
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8.  Character  of  and  of  the  Entry,  892. 
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898. 
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4.  Prior  PoBsessioii  by  tlie  Defendant,  410. 
6.  Estoppel,  411. 

6.  Invalidity,  or  Unlawfulness  of  the  Iioase,  411. 

7.  Bankruptcy  of  the  Defendant,  411. 

8.  Connterdaims,  411. 

9.  Equitable  Defenses,  411. 

10.  Idmitation  and  Prescription,  413. 

I.    Scope  of  Note  and  Definitions. 

In  onr  note  to  Washington  ▼.  Moore,  120  Am.  St.  Bep.  82,  we 
treated  of  unlawful  detainer,  excluding  all  questioni  of  pleading 
and  practiee.  Our  present  purpoie  is  to  give  a  like  consideration 
to  forcible  entry  and  detainer,  but  without  referring  to  the  criminal 
prosecutions'  which,  under  the  common  law,  or  any  of  the  American 
statutes,  might  grow  out  of  either.  The  terms  ''forcible  entry  and 
detainer"  are  in  common  use,  but  there  is  rarely  any  proceeding  to 
which  both  terms  apply,  but,  of  course,  it  is  possible  that  force  may 
be  an  element  both  of  an  entry  and  a  detainer,  and  that  the  plaintiH 
may  commence  a  proceeding  relying  upon  both.  More  commonly  the 
proceeding  is  based  upon  the  forcible  entry  only,  the  subsequent  con* 
tinuance  in  possession  of  the  wrongdoer  being  sufficient  to  maintain  the 
action,  whether  or  not  any  force,  threat,  or  menace  has  been  used 
after  the  possession  was  once  acquired.  We  showed  with  respect  to 
the  action  of  unlawful  detainer  that  force  was  not  an  essential  ele- 
ment and  generally  was  not  present  at  all,  and  that  the  remedy  was 
usually  applicable  only  to  those  who,  or  whose  predecessors  in  in- 
terest, had  parted  with  poeseasion  under  some  lease  or  other  con- 
tract, by  the  forfeiture  or  termination  of  which  they  had  become 
entitled  to  have  such  possession  restored.  To  the  proceeding  which 
we  are  now  considering  the  relation  of  landlord  and  tenant  or  any 
other  contract  relation  is  not  essential  and  rarely  existent,  and,  on 
the  other  hand,  force  or  something  which  the  statute  makes  equivalent 
thereto  is  indispensable.  The  remedy  is  not  available  merely  because 
a  lease  has  been  forfeited  or  otherwise  terminated:  Kellogg  v.  Lewis, 
28  Kan.  635;  nor  is  it  in  the  nature  of,  or  a  substitute  for,  the 
action  of  ejeetment:  O'Neill  v.  Jones,  72  Minn.  746,  75  N.  W.  701; 
or  of  any  proceeding  to  quiet  or  determine  title:  Watson  v.  Scar- 
brough,  147  Ala.  689,  40  South.  672.  Forcible  entry  is  a  remedy 
for  the  benefit  of  all  persons  who,  being  in  the  peaceable  possession 
of  real  propertyi  are  dispossessed  thereof  by  force  or  by  threats 
or  menaces  of  violence,  and  the  possession  so  taken  iub&equently 
withheld  from  them:  Castro  v.  Tewksbury,  69  Cal.  562,  11  Pac.  889; 
Eobinson  v.  Grummer,  10  HI.  218;  Saunders  v.  Bobinson,  6  Met  848; 
and  in  addition  to  affording  this  remedy,  the  object  of  the  statute 
is  to  prevent  breaches  of  the  peace  and  criminal  disorder  which  would 
ensue  from  the  withdrawal  of  the  remedy  and  the  reasonable  hope 
sack  withdrawal  would  create,  that  some  advantage  must  accrue 
to  those  persons  who,  believing  themselves  entitled  to  the  posses- 
sion of  property,  resort  to  force  to  gain  such  possession  rather 
HhMM  ta  aiserting  their  claims  by  some  appropriate  aetioa  in  tha 
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courti:  Lobdell  ▼.  Keene,  85  Kinii.  90,  8S  N.  W.  426;  Iron  Mountain 
etc.  B.  B.  Go.  Y.  Johnson,  119  U.  8.  608,  7  Sap.  Ct.  Bep.  339,  30  L. 
ed.  504;  note  to  Mosseller  ▼.  Deaver,  19  Am.  St.  Bep.  544.  A  forcible 
entry,  except  where  some  statute  has  interposed  to  change  the  mean- 
ing of  these  terms,  is  an  entry  upon  real  property  peaceably  in  the 
possession  of  another  against  his  will,  without  authority  of  law,  by 
actual  force,  or  with  such  an  array  of  power  and  apparent  intent 
to  employ  it  for  the  purpose .  of  overcoming  resistance,  that  the 
occupant  in  yielding  and  permitting  possession  to  be  taken  from  him 
must  be  regarded  as  acting  from  a  well-founded  apprehension  that 
his  resistance  will  be  perilous  or  unayailing:  Lissner  v.  State,  84  6a. 
669,  20  Am.  St.  Bep.  389,  11  8.  £.  500;  Lewis  ▼.  State,  99  Ga.  692, 
59  Am.  St.  Bep.  255,  26  S.  E.  496;  WiUiams  ▼.  State,  120  Ga.  488,  48 
S.  E.  149;  State  v.  Mills,  104  K.  0.  905,  17  Am.  St.  Bep.  706,  10  S.  E. 
676;  State  ▼.  Lawson,  123  N.  C.  740,  68  Am.  St.  Bep.  844,  31  S.  £. 
667;  State  ▼.  Bobbins,  123  N.  C.  730,  68  Am.  St.  Bep.  841,  31  S.  E. 
669.  Forcible  detainer,  on  the  other  hand,  is  controlled  by  circum- 
stances existing  after  the  entry,  whether  it  is  forcible  or  not,  and 
may,  and  usually  does,  consist  of  the  unlawful  withholding  or  deten* 
tion  of  real  property  by  force  or  by  threats  or  menaces  after  the 
making  of  a  peaceable,  though  unlawful,  entry  thereon:  Wright  v« 
Lyle,  4  Ala.  112;  Keller  v.  Henry,  24  Ark.  575;  Dickinson  v.  Magnire, 
9  Gal.  46;  Valencia  v.  Gouch,  32  Gal.  339,  91  Am.  Dec.  589;  Brawley 
V.  Bisdon  Iron  Works,  38  Gal  676;  Kerr  ▼.  O'Keefe,  138  Gal.  415, 
71  Pac.  447;  Gipe  ▼.  Gummings,  116  Ind.  511,  19  N.  E.  466;  Burdette 
▼.  Gorgan,  27  Kan.  275;  Davis  v.  Woodward,  19  Minn.  174;  McGleary 
V.  Crowley,  22  Mont.  245,  56  Pac.  227;  Brown  v.  Feagins,  37  Neb.  256, 
55  N.  W.  1048;  Blachford  v.  Frenzer,  44  Neb.  829,  62  N.  W.  1101. 

n.    Who  may  Proceed  for. 

a.    Any  Person  Whose  Possession  was  Forcibly  Devested. 

1.  The  General  Bule. — ^As  the  right  to  maintain  the  action  is  not 
dependent  upon  title,  it  follows  that  it  may  be  maintained  by  any 
person  whose  possession  of  real  property  is  forcibly  taken  from  him: 
Hammond  v.  Doty,  184  111.  246,  56  N.  E.  371;  Clark  v,  Langenbach, 
130  Fed.  755,  65  G.  G.  A.  181;  and  in  those  cases  and  under  those 
circumstances  in  which  the  forcible  taking  is  not  essential,  by  any 
person  from  whom  possession  was  forcibly  or  wrongfully  withheld. 

2.  Married  Women. — ^Where  a  husband  and  wife  are  living  on  land 
which  belongs  to  him  or  to  them  as  community  property,  there  is  no 
doubt  that  she  need  not  be  joined  as  a  party  plaintiff  in  the  action 
to  recover  possession:  State  ▼.  Henning,  26  Mo.  App.  119.  Nor  is 
this  rule  necessarily  rendered  inapplicable  where  the  property  belongs 
to  her  as  her  separate  estate:  Gray  v.  Dry  den,  79  Mo.  106;  Funkhauser 
V.  Golloty,  67  N.  J.  L.  132,  50  Atl.  580.  The  action  being  possessory, 
it  is  not  necessary  as  between  the  husband  and  wife,  to  inquire  whose 
possession  it  was  that  was  forcibly  taken,  and  if  in  fact,  or  in  con- 
templation of  law,  the  possession  was  that  of  a  wife,  She  may  main- 
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tain  the  proceeding,  whether  the  property  is  her  separate  estate,  or, 
beeanse  of  her  husband's  desertion  or  if  for  some  other  reason, 
it  was  in  her  possession  and  not  his:  Hurst  ▼.  Thompson,  68  Ala.  560; 
Davis  ▼.  Woodward,  19  Minn.  174;  Bobb  ▼.  Taylor,  25  Mo.  App.  583. 
In  Maine,  where  a  conveyanee  was  executed  by  a  husband  for  the 
purpose  of  defeating  his  wife's  alimony,  it  was  held,  on  a  decree 
being  subsequently  rendered  in  her  favor,  that  she  might  recover 
the  property  by  a  proceeding  in  forcible  entry  and  detainer:  Bailey 
V.  Bailey,  61  Me.  361. 

8.  Corporations. — ^If  a  corporation  is  in  possession  of  real  property, 
and  such  possession  is  forcibly  taken  from  it,  it  may,*  equally  with 
a  natural  person,  maintain  a  proceeding  to  recover  such  possession, 
and  this  rule  applies  in  favor  of  cities,  eounties  and  other  municipal 
corporations:  Crittenden  v.  Leavenworth,  62  Miss.  32;  City  of  Nor- 
folk V.  Cooke,  27  Gratt.  480. 

4.  Agents  and  Other  Persons  Hdlding  Possession  for  Anofhor. — 
If  possession  is  held  by  an  employ6  or  other  agent,  it  is  nevertheless 
the  possession  of  the  employer  or  principal,  and  an  unlawful  invasion 
of  such  possession  is  a  wrong  to  him  for  which  an  action  or  pro- 
ceeding should  be  brought  in  his  name  rather  than  in  theirs.  There- 
fore, upon  principle,  the  action  of  forcible  entry  should  not  be  main- 
tainable by  an  employ 6  or  agent:  Mitchell  v.  Davis,  20  Cal.  45;  Hoff- 
man V.  Beichert,  31  111.  App.  558;  Kercheval  v.  Ambler,  4  Dana,  166. 
It  must,  however,  be  admitted  that  while  there  has  been  no  dissent 
from  the  general  principle  thus  stated,  there  have  been  several  deci- 
sions in  which,  under  the  peculiar  circumstances  of  the  cases,  the 
possession  of  property  by  an  agent  has  been  held  to  be  such  as  to  sup- 
port an  action  by  him  when  it  was  forcibly  taken  from  him  by  a 
stranger:  House  v.  Camp,  32  Ala.  541;  Central  Park  B.  Church  v.  Pat- 
terson, 9  Misc.  Bep.  452,  30  N.  Y.  Supp.  248;  Bradley  v.  Bell,  34  S.  C. 
107,  12  8.  £.  1071. 

5.  Tenants  and  Ii6ssor8.~The  possession  held  by  a  tenant,  while  it 
is  under  and  in  subordination  to  his  lease,  is  still  not  the  possession 
of  a  mere  agent  or  employ^,  but  that  of  a  tenant.  The  possession  is 
held  for,  but  not  by,  the  landlord,  and  the  result  is  that  the  tenant 
may,  and  the  landlord  may  not,  maintain  a  proceeding  for  a  forcible 
entry  made  while  the  actual  possession  is  in  the  tenant:  King  7. 
Duncan,  62  Ark.  588,  37  S.  W.  228;  Polack  v.  Shafer,  46  Cal.  270; 
Hammel  v.  Zoberlein,  51  Cal.  532;  Norris  v.  Pierce,  47  Bl.  App.  463; 
Hoersheim  v.  Bude,  110  HI.  App.  536;  Hardisty  v.  Glenn,  32  III. 
62;  Allen  v.  Webster,  56  111.  393;  Quertemus  v.  Breckenridge,  5 
Dana,  125;  Trabue  v.  Talbot,  6  J.  J.  Marsh.  602;  Hudgen  v.  Temple, 
12  B.  Mon.  198;  Commonwealth  v.  Bigelow,  3  Pick.  31;  Hammel  v. 
Atkinson,  82  Miss.  465,  34  South.  225;  McCartney's  Admr.  v.  Alder- 
son,  49  Mo.  456;  Elliott  v.  Lawless,  6  Heisk.  123;  Hays  v.  Porter, 
27  Tex.  92;  Guffy  v.  Hukill,  34  W.  Va.  49,  26  Am.  St.  Rep.  901, 
11  S.  E.  754,  8  L.  E.  A.  759;  Pitman  v.  Davis,  Hemp.  29,  Fed.  Cas. 
No.  11,184a.    A  mere  lodger  on  premises  is  not  in  such  possession  as 
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entitle!  him  to  maintain  this  proceeding:  Baragiano  ▼.  Yillani,  117 
Dl.  App.  372.  A  landlord  may  remain  on  the  premises  without  being 
in  possession,  as  where  he  retains  a  room  in  a  hotel  which  he  has 
leased,  in  which  event,  his  tenant  is  the  only  party  competent  to  main- 
tain the  action  for  a  forcible  entry:  Polaek  ▼.  Shafer,  46  OaL  270. 
It  is  not,  however,  the  fact  of  the  leasing  which  controls,  bnt  the  fact 
of  possession,  and  if,  notwithstanding  his  having  executed  the  lease, 
the  lessor  remains  in  possession  of  the  property,  or  some  part  of  it, 
he  may  maintain  forcible  entry  against  a  person  other  than  his  lessee 
who  forcibly  enters  upon  the  property  and  retains  possession:  Bowers 
▼.  Cherokee  Bob,  45  Cal.  495.  Where  the  action  is  for  a  forcible 
entry  on  lands  and  carrying  away  timber  and  fenees,  the  landlord 
may  maintain  an  action  to  recover  damages  therefor  in  Kentucky, 
under  a  provision  of  the  statute  of  that  state  to  the  effect  that  the 
owner  of  any  land  may  maintain  an  appropriate  action  to  recover 
damages  for  any  trespass  or  injury  eommitted  thereon,  notwith- 
standing such  owner  may  not  have  the  actual  possession  of  the  land 
at  the  time  of  such  commission:  Holderman  v.  Middleton,  6  Bush,  44. 

6.  Tenants  in  Oonimon.>-If  it  were  strictly  true  that  questions 
of  title  could  never  be  presented  for  determination  in  proceedings 
for  forcible  entry  and  detainer,  then  it  would  be  impossible  to  inquire 
in  such  a  proceeding  whether  the  plaintiff  was  an  owner  or  possessor 
in  severalty  or  in  cotenancy.  The  fact  that  plaintiff's  claims  and 
rights  were  those  of  a  cotenant  has,  however,  often  been  urged  (1) 
when  it  is  claimed  that  he  has  sued  alone  and  his  cotenants  should 
have  been  joined  with  him,  or  that  all  had  been  joined  when  one 
should  have  sued  alone,  or  (2)  when  there  is  no  question  of  joinder, 
but  it  is  claimed  that  the  plaintiff,  being  a  cotenant,  this  fact  limits 
or  defeats  his  right  of  recovery.  In  the  first  place,  it  is  clear,  under 
the  American  statutes,  that  all  the  cotenants  may  join  when  a  forcible 
entry  has  been  made  upon  lands  theretofore  possessed  by  all,  but, 
on  the  other  hand,  there  appears  to  be  no  necessity  for  such  joinder, 
and  a  tenant  in  common  who  has  been  subjected  to  a  forcible  entry 
cannot  be  deprived  of  his  right  to  recover  possession  of  the  whole  of 
the  property  from  a  stranger  to  the  title  by  proof  of  the  cotenancy: 
Bowers  v.  Cherokee  Bob,  45  Cal.  495;  Mason  v.  Bascom,  3  B.  Mon. 
269;  Turner  v.  Lumbrick,  Meigs,  7;  Jones  v.  Phillips,  10  Heisk.  562. 
If,  however,  the  person  making  the  forcible  entry  is  another  tenant 
in  common,  the  one  forcibly  dispossessed  may  maintain  a  proceeding 
to  be  restored  to  his  possession:  Bowers  v.  Cherokee  Bob,  45  Cal.  495; 
Mason  v.  Finch,  2  111.  495;  Taylor  v.  White,  1  T.  B.  Mon.  37;  Eads 
V.  Bucker,  2  Dana,  111;  Mason  v.  Bascom,  3  B.  Mon.  269;  Presbrey  v. 
Presbrey,  13  Allen,  281;  Babe  v.  Taylor,  10  Smedes  &  M.  400,  48  Am. 
Dec.  763;  Lewis  ▼.  Oesterreicher,  47  Mo.  App.  79;  but  it  is  probable 
that  the  cotenancy  may  be  successfully  relied  upon  for  the  purpose  of 
preventing  a  recovery  of  the  entire  possession,  and  that  the  judgment 
in  favor  of  the  plaintiff  may  be  restricted  to  placing  him  in  pos- 
session of  the  property  with  his  cotenants:  Jamison  v.  Graham,  57 
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BL  94;  Eads  ▼.  Backer,  2  Dana,  111;  Presbrey  v.  Presbrey,  13  AUen, 
281.  To  10  hold  mast,  we  confess,  be  to  admit  that  title,  to  this  ex- 
tent at  least,  may  be  tried  and  determined  in  a  proceeding  of  forcible 
entry,  and  that  a  party  owning  but  a  moiety  of  property  may  resort 
to  force  to  get  himself  into  the  possession  which  would  not  be  per- 
mitted were  he  an  owner  in  seyeralty. 

7.  Grantora  and  Assignees. — ^As  the  cause  of  action  for  forcible 
entry  vests  at  once  in  the  person  dispossessed,  he  may  maintain 
proceedings,  though  at  the  commencement  of  his  action  he  has  con- 
veyed the  property  to  another:  Dudley  v.  Lee,  39  IlL  839.  If  a  con- 
veyance is  made  pendente  lite,  the  action  does  not  abate,  but  may 
be  continued  in  the  name  of  the  grantee:  Anderson  v.  Ferguson,  12 
Okla.  307,  71  Pac.  225;  and  whether  so  continued  or  not,  he  is  en- 
titled to  the  benefit  of  the  judgment  subsequently  rendered  in  favor 
of  the  plaintiff:  Bell  v.  Bruhn,  30  HI.  App.  300. 

b.    Persona  Claiming  Under  an  Owner  or  Occupant. 

1.  Oraatees  and  Other  Purchasers. — ^The  right  of  action  for  forcible 
entry  vests  at  once  in  the  party  whose  possession  was  devested  there- 
by, and  may  be  enforced  only  by  him,  and  does  not  pass  to  his  as- 
signee or  grantee:  Dudley  v.  Lee,  39  HI.  339;  Fitzgerald  v.  Quinn, 
165  m.  354,  46  N.  E.  287;  Yoder's  Heirs  v.  Easley,  2  Dana,  245; 
and  general  words  In  a  statute  purporting  to  give  this  right  of  action 
to  a  person  entitled  to  the  possession  will  not  be  construed  as  re- 
ferring to  the  grantees  of  the  person  dispossessed,  but  as  the  whole 
proceeding  is  within  legislative  control,  statutes  have  been  enacted 
and  enforced  which  clearly  give  the  right  to  the  grantee:  Fisher  v. 
Smith,  48  HI.  184;  Thomasson  v.  Wilson,  146  HI.  384,  34  N.  E.  432; 
and  purchasers  at  judicial  sales  are  entitled  to  the  benefit  of  such  stat- 
utes: Pensoneau  v.  Heinrich,  ^4  HL  271. 

2.  Heirs  and  Devisees. — ^If  persons  actually  in  possession  of  prop- 
erty claim  as  heirs  or  devisees,  and  are  subjected  to  a  forcible  entry, 
no  doubt  they  may  maintain  the  appropriate  proceeding  to  recover 
possession,  for  in  such  proceeding  the  source  of  their  title  or  of  the 
person  from  whom  they  derived,  or  claim  to  have  derived,  it  is  imma- 
terial: High  tower  v.  Fitzpatrick 's  Heirs,  42  Ala.  597;  Toder's  Heirs 
V.  Easley,  2  Dana,  245.  Kor  is  this  rule  made  inapplicable  by  the 
fact  that  administration  is  still  pending  on  the  estate  of  their  ancestor 
or  testator,  and  the  administrator  might,  if  he  chose  to  do  so,  claim 
possession  of  the  property  and  the  right  to  dispose  of  it  for  the 
purpose  of  satisfying  the  debts  of  the  decedent:  Kellum  v.  Balkum, 
93  Ala.  317,  19  South.  463.  Whether  an  heir  or  devisee  may  maintain 
this  proceeding  ^irhere  the  forcible  entry  occurred  in  the  lifetime  of 
the  ancestor  or  decedent  we  have  not  seen  discussed,  but  the  same 
considerations  which  control  proceedings  by  grantees  hereinbefore 
referred  to  should,  upon  principle,  be  applied  to  those  whose  rights 
rest  on  devise  or  descent.  If  the  forcible  entry  takes  place  after  the 
death  of  the  former  occupant  and  before  his  heir  or  devisee  has  taken 
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poBseesion,  It  is  probable  that,  in  contemplation  of  law,  the  posses* 
sion  of  the  decedent  must  be  regarded  as  continuing  for  the  benefit  of 
his  heirs  or  devisees,  and  that  they  may  maintain  an  action  for  the 
forcible  entry,  though  made  before  they  have  actually  taken  any 
possession:  Brown  ▼.  Burdick,  25  Ohio  St.  260. 

8.  AdminiBtratora  and  Exeentoxs. — ^Doubtless  at  the  common  law 
an  administrator  or  executor  could  not  maintain  the  action  of  forcible 
entry  where  the  cause  thereof  accrued  during  the  lifetime  of  the  dece- 
dent, for  the  obvious  reason  that  the  possesion  had  not  been  taken 
from  the  personal  representative  and  he  was  not  entitled  to  the  pos- 
session of  the  ancestor  or  testator:  Beezley  v.  Burgett,  15  Iowa,  192; 
Prewitt  V.  Durham's  Exn.,  5  T.  B.  Mon.  17.  The  right  to  maintain 
the  proceeding  has  sometimes,  though  rarely,  been  given  by  statute: 
Beeiley  v.  Burgett,  15  Iowa,  192;  and  the  cases  involving  it,  even  then, 
have  generally  been  restricted  to  instances  where  the  forcible  entry 
took  place  after  the  death  of  the  former  occupant,  and  his  personal 
representative  was  in  fact,  or  in  contemplation  of  law,  in  possession 
of  the  property:  Espalla  v.  Qottschalk,  95  Ala.  254,  10  South.  755; 
Lass  V.  Eisleben,  50  Mo.  122;  Bulkley  v.  Sims,  48  W.  Ya.  104,  35  S.  £. 
971. 

4.  Beoeiyen. — ^If  the  possession  of  real  property  is  for  any  pur- 
pose taken  by  a  receiver  and  is  afterward  forcibly  taken  from  him, 
he  may,  in  his  own  name,  maintain  a  proceeding  in  forcible  entry 
and  recover  such  possession:  Baker  v.  Cooper,  57  Me.  388. 

6.  Licenaees  and  Penoiia  Entitled  to  Eaaaments. — ^If  %  person, 
though  entitled  only  to  the  rights  of  a  licensee  or  of  a  holder  of 
an  easement,  were  in  possession  of  real  property  connected  therewith, 
there  would  exist  no  more  right  to  forcibly  dispossess  him  than  to 
forcibly  dispossess  any  other  person  whose  possession  happened  not  to 
be  sustained  by  his  title,  and  especially  must  this  be  true  when  the 
easement  or  license  gives  the  occupant  of  real  property  a  right  to  an 
exclusive  possession  thereof,  as  where  it  is  an  easement  to  maintain 
a  railway  or  a  toll  road  and  the  appliances  necessary  thereto:  Farley 
V.  Bay  Shell  B.  Co.,  125  Ala.  184,  27  South.  770.  This  relation  to  the 
property  is  not  usual  with  respect  either  to  licensees  or  persons  en- 
titled to  easements,  and  they  cannot  ordinarily  maintain  proceedings 
in  forcibly  entry,  for  the  reason  that  their  situation  and  rights  are 
not  such  that  a  forcible  entry  can  be  regarded  as  an  invasion  of  their 
property:  McHose  v.  South  St.  Louis  F.  L  Co.,  4  Mo.  App.  514; 
Bochester  v.  Gate  City  M.  Co.,  86  Mo.  App.  447;  Lowe  v.  American 
Z.  etc.  Co.,  89  Mo.  App,  680;  Boberts  v.  Trujilo,  3  N.  Mex.  50,  1  Pao. 
855;  Becher  v.  New  York,  102  App.  Div.  269,  92  N.  Y.  Supp.  460. 

c.  Joinder  or  Bevorance  in  Prosecntion. — ^If  a  possession  is  held  by 
two  or  more  persons  as  tenants  in  common  when  a  forcible  entry  is 
made,  they  may,  under  most  of  the  statutes,  join  in  proceedings  to 
recover  such  possession,  but  their  joinder  does  not  appear  to  be 
neeesiaiy,  and  either,  if  his  possession  was  taken,  may  separately  sue 
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and  maintain  proceedings:  Bowen  y.  Cherokee  Bob,  45  Cal.  295; 
ante,  n,  a,  6.  If,  on  the  other  hand,  two  or  more  persons  hold  in  sev- 
eralty, and  their  possession  is  taken  from  them  by  a  foreible  entry, 
though  it  consists  of  a  single  act  committed  by  the  same  person 
or  persons,  it  is  probable  that  each  person  so  dispossessed  must  bring 
a  separate  proceeding  to  recover  his  possession. 

m.    Who  may  and  should  be  Parties  Defendant. 

a.    Any  Person  Guilty  of  the  Acta  Complained  of. 

1.  The  Oeneral  Bule. — ^It  may  be  assumed  that  every  person  who 
has  participated  in  the  acts  complained  of  is  a  proper  party  defendant 
to  the  proceeding  to  recover  possession:  Nauman  v.  Burch,  91  HI.  App. 
48;  provided  he  remains  in  possession  of  the  property,  for,  as  the  pro- 
ceeding is  to  recover  possession,  there  is  no  doubt  that  it  is  not 
maintainable  against  a  person  not  in  possession  when  it  was  com- 
menced: Preston  v.  Kehoe,  10  Cal.  445;  Bowman  v.  Mehring,  84  HI. 
App.  889;  Eads  v.  Bucker,  2  Dana,  111;  Orrick  y.  St.  Louis  Public 
Schools,  82  Mo.  815;  though  he  was  guilty  of  the  forcible  entry 
and  at  some  time  prior  to  the  beginning  of  the  proceeding  and  after 
he  made  the  entry,  he  might  have  been  a  proper  and  even  necessary 
party  defendant:  Preston  v.  Davis,  112  HI.  App.  636;  Armstrong 
v.  Hendrick,  67  Mo.  542;  Jennings  v.  Bobinson,  82  Mo.  App.  544; 
Loan  V.  Smith,  76  Mo.  App.  510;  Armstrong  v.  Hendrick,  67  Mo.  542; 
Hurst  v.  Dulaney,  84  Va.  701,  5  S.  E.  802. 

2.  Married  Women. — Though  a  married  woman  rarely  commits  the 
acts  necessary  to  constitute  a  forcible  entry,  yet  it  is  conceivable 
that  she  may  do  so,  especially  when  acting  by  agents  or  employes,  and 
when  such  is  the  case,  doubtless  the  party  whose  possession  is  forcibly 
taken  has  the  same  right  to  proceed  against  her  as  if  she  were  a  man 
or  an  unmarried  woman.  The  husband  is,  by  the  common  law,  en- 
titled to  be  in  possession  of  the  lands  of  his  wife,  and  hence  she  may 
not  be  a  necessary  party,  though  the  land  sought  to  be  recovered  is 
claimed  to  be  her  separate  property:  Wilson  v.  Oaraghty,  70  Mo.  517; 
Gray  v.  Dryden,  79  Mo.  106;  and  the  courts  have  gone  very  far  toward 
maintaining,  though  a  wife  is  apparently  the  more  active  of  the 
two  in  making  a  forcible  entry,  that  she  nevertheless  acted  for  her 
husband,  and  that  he  is  the  proper  party  defendant:  Bauerschmitz  v. 
Bailey,  29  HI.  App.  295.  Still  there  is  no  reason  to  doubt  that  if  a 
husband  and  wife  join  in  a  forcible  entry,  they  may  properly  b<» 
united  as  defendants  in  the  proceeding  to  recover  the  possession: 
Porter  v.  Murray  (Cal.),  12  Pac.  425;  State  v.  Harvey,  3  N.  H.  65; 
and  perhaps  the  better  view  is,  especially  under  statutes  undertaking 
to  provide  for  and  protect  the  rights  and  interests  of  married  women 
in  their  separate  property,  that  if  a  wife  is  in  possession  of  property 
claiming  it  to  be  her  separate  estate,  she  should  be  united  in  any 
proceeding,  even  though  it  be  in  the  nature  of  forcible  entry  and  de- 
tainer, in  which  the  enforcement  of  the  judgment  sought  may  tend  to 


878  Ambbioan  State  Reports^  Vol.  121.       [Eansas, 

deprive  her  of  a  possesBion  to  which  she  If  entitled:  Farley  y.  Tillari 
81  Va.  275;  and  certainly  there  ia  nothing  in  the  diaability  of  coYor- 
ture  or  infancy  which  prevents  an  infant  or  a  married  woman  from 
being  made  a  party  defendant  to  an  action  of  forcible  entry  and 
detainer:  Sldpwith  v.  Johnson,  5  Gold.  454. 

3.  Corporatloiifl. — ^Artificial  as  well  as  natural  persons  may  be 
guilty  of  the  acts  constituting  a  forcible  entry  and  detainer,  and 
hence  are  proper  parties  defendant  in  an  action  therefor,  and  this  rule 
applies  to  municipal  corporations:  Bains  v.  City  of  Oshkosh,  14  Wis. 
372;  though  the  premises  of  which  they  took  possession  are  claimed  by 
them  as  a  public  street:  City  of  Edwards ville  y.  Bamsbaek*  06  HL 
App.  381. 

4.  Agents  and  Other  Persons  Holding  Possession  for  Others. — 
Though  a  person  committing  a  wrongful  act  is  an  agent  or  servant 
of  another,  this  does  not  release  his  liability  to  the  person  injured 
thereby,  who  may  proceed  to  recover  therefor  against  the  agent 
as  if  he  were  the  principal:  Qreenberg  v.  Whitcomb  L.  Co.,  90  Wis. 
225,  48  Am.  St  Bep.  911,  and  note,  63  K.  W.  93,  28  L.  B.  A.  439. 
This  rule  applies  to  forcible  entry:  Luling  v.  Sheppard,  112  Ala.  588, 
21  South.  352;  Young  v.  Bingo,  1  Litt.  225;  especially  where  the  ser- 
vant or  employ^  remains  in  possession  of  the  property  at  the  com- 
mencement of  the  action:  Blumenthal  v.  Waugh,  33  Mo.  181.  The 
liability  of  an  agent  or  employ6  does  not  exclude  liability  on  the  part 
of  his  principal  or  employer.  Hence,  though  an  agent  assist  in  a 
forcible  entry,  or,  indeed,  though  he  was  the  only  party  personally 
participating  therein,  his  principal  may  be  liable  therefor  and  be  a 
proper,  and  sometimes  the  only  proper,  party  defendant:  Mintum  y. 
Burr,  20  Gal.  48.  Both  the  principal  and  his  agent  may  be  united 
as  parties  defendant,  if  both  remain  in  possession  of  the  property 
when  the  action  is  brought:  Blumenthal  v.  Waugh,  33  Mo.  181. 

D.  Tenants  and  Lessors. — ^The  best  test  by  which  to  determine  who 
should  be  parties  defendant  to  an  action  for  forcible  entry  is  to  in- 
quire who  were  guilty,  either  in  person  or  by  agents,  of  the  acts 
amounting  to  the  forcible  entry,  and  who  remain  in  possession  so 
that  a  judgment  in  favor  of  plaintiff  may  not  be  sufficient  to  obtain 
him  complete  relief  unless  they  were  removed  from  the  property. 
It  is  not  material  whether  the  person  making  the  forcible  entry  did 
so,  resting  his  right  on  a  claim  that  he  was  a  lessor  or  lessee,  for  in 
either  event,  he  must  surrender  his  possession  if  his  entry  was  forcible, 
and  the  fact  that  he  has  given  or  received  a  lease  of  the  property 
is  no  protection  to  him:  Michau  v.  Walsh,  6  Mo.  346;  Blackman  v. 
Welsh,  44  Mo.  41.  A  lessor  may  be  guilty  of  a  forcible  entry  as 
against  his  lessee,  and  if  so,  the  latter  is  entitled  to  the  same  remedy 
as  against  a  stranger  to  the  title:  Lasserot  v.  Gamble  (Cal.),  46 
Pac.  917. 

6.  Tenants  in  Common. — While  the  title,  or  claim  of  title,  of  the 
persons  making  a  forcible  entry  does  not  need  to  be  considered  in 
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determining  whether  they  should  be  made  parties  defendant,  yet  it 
may,  and  often  does,  happen  that  they  own  or  claim  as  tenants 
in  common,  and  when  such  is  the  ease,  they  may,  and  should  be, 
joined  as  parties  defendant. 

7.  Orantees  and  Other  Owners. — The  owner  of  the  fee  or  other  per- 
son entitled  to  the  possession  of  the  property  may  be  made  a  party 
defendant,  and  a  judgment  recovered  against  him,  if  his  entry  was  of 
a  character  to  justify  the  restoration  of  the  possession  to  the  person 
from  whom  it  was  forcibly  taken:  Famcomb  v.  Stem,  18  Colo.  279,  32 
Pac.  612;  Judy  v.  Citizen,  101  Ind.  18;  Davis  v.  Lee,  2  B.  Mon.  300; 
Young  V.  Young,  109  Ky.  123,  58  S.  W.  592;  White  v.  Wells'  Exrs., 
S  Mart.  (O.  S.)  652;  Emerson  v.  Sturgeon,  59  Mo.  404.  As  to  persons 
who  claim  to  be  grantees  of  those  making  forcible  entries  or  other- 
wise to  have  succeeded  to  their  possession  and  rights,  the  decisions 
are  strangely  silent.  It  is  clear  that  if  such  successors  do  not  partici- 
pate in  the  forcible  entry,  they  are  not  subject  to  any  of  the  penal- 
ties thereof,  and  while,  if  both  they  and  the  persons  who  were 
guilty  have  a  joint  possession  at  the  time  the  action  was  brought, 
they  also  might  be  made  parties  thereto,  to  the  end  that  the  judg- 
ment when  recovered  would  afford  plaintiff  a  complete  and  adequate 
remedy  by  placing  him  again  in  possession  of  the  property.  If, 
on  the  other  hand,  the  original  wrongdoer  is  no  longer  in  possession, 
no  recovery,  as  we  have  shown,  can  be  had  against  him  in  this  pro- 
ceeding: Ante,  in,  a,  1;  and  it  would  surely  be  inconsistent  with  the 
general  nature  of  the  proceeding  to  maintain  it  solely  against  persons 
who  had  no  complicity  in  the  wrongful  acts  of  which  complaint  is 
made.  After  a  judgment  is  entered,  the  defendants  cannot  prevent 
the  plaintiff  from  being  put  in  possession  by  an  execution  issued 
thereon  by  turning  such  possession  over  to  third  persons:  Fremont  v. 
Crippen,  10  Cal.  211,  70  Am.  Dec.  711.  Persons  entering  into  posses- 
sion of  the  property  after  the  forcible  entry  thereon  of  another 
with  whom  they  are  not  in  privity  or  collusion  are  not  subject  to 
an  action  based  upon  such  forcible  entry:  Kennedy  v.  Hamer,  19  Cal. 
274;  Balance  v.  Curtenius,  3  Gilm.  449. 

8.  Public  Officers  and  Persons  Placed  in  Possession  by  TheuL — ^In 
an  action  of  forcible  entry  and  detainer  against  a  sheriff  who  entered 
on  the  plaintiff's  premises  for  the  purpose  of  levying  a  writ  against 
a  third  person  and  assumed  exclusive  control  of  such  premises  for 
twenty  hours  or  more,  it  was  held  that  the  officer  at  most  was  liable 
only  to  an  action  of  trespass,  and  that  the  proceeding  actually  in- 
stituted was  not  maintainable  because  defendant  was  not  in  posses- 
sion of  the  property  when  it  was  commenced,  and  furthermore  that 
while  an  officer  is  "in  the  performance  of  a  legal  duty,  he  can  never 
subject  himself  to  the  highly  penal  action  of  forcible  entry":  Link 
V.  Harrington,  23  Mo.  App.  429.  This  opinion  was  based  upon  the 
language  of  the  court  in  Drehman  v.  Stifel,  41  Mo.  184,  97  Am.  Dec. 
268,  where  the  wrong  complained  of  was  the  action  taken  by  a  mili« 
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tary  officer  acting  under  orders  of  his  superior  and  where  ther# 
was  "no  evidence  of  any  actual  appropriation  of  the  plaintiff's  prop- 
erty beyond  the  military  occupation  of  the  premises  and  the  waste 
committed  in  clearing  the  ground  for  the  use  of  camps  and  quarters"; 
and  *  *  for  this  use  of  his  lot,  as  well  as  the  property  destroyed,  he  waa 
entitled  to  look  to  the  government  for  compensation."  It  is  not 
difficult  to  conceive  that  occasions  on  which  public  officers  may  be- 
come answerable  for  forcible  entries  and  detainers  must  be  rare,, 
even  though  they  may  interfere  with  the  possession  of  property 
without  sufficient  authority  therefor,  for  generally  their  unauthorized 
acts  are  merely  trespasses,  and  not  of  such  permanency  or  intent  as  to 
fall  within  the  evils  intended  to  be  lessened  or  prevented  by  the  enact- 
ment of  statutes  defining  and  controlling  the  subjects  of  forcible  entry 
and  detainer.  Nevertheless,  we  cannot  concede  their  immunity  from 
actions  of  this  class  when  really  guilty  of  the  acts  denounced  by 
the  statutes  as  forcible  entries,  and  not  justified  by  the  writs  under 
which  they  act,  though  we  must  admit  of  decisions  to  the  contrary: 
Janson  v.  Brooks,  29  GaL  214. 

The  question  whether  persons  forcibly  and  wrongfully  entering  upon 
possession  of  real  property  under  writs  and  with  the  aid  of  officers 
of  the  law  may  be  dispossessed  is  perhaps  closely  connected  with  the 
right  to  maintain  actions  against  the  officers  themselves  and  involved 
in  like  doubts,  except  that,  as  to  the  officers,  their  possession  is  gen- 
erally so  temporary  that  before  any  proceediog  can  be  commenced  such 
possession  has  ceased,  and  the  right  to  subject  them  to  a  possessory 
action,  if  it  ever  existed,  has  terminated.  It  needs  no  argument  or 
citation  to  show  that  if  the  writ  justified  the  officer  in  forcibly  taking 
and  delivering  possession  to  the  person  for  whom  it  was  taken,  and 
to  whom  it  was  delivered,  then  no  summary  action  can  be  sustained 
against  either;  but  in  some  instances  the  acts  of  the  officer  are  not 
justified  by  his  writ,  either  because  it  is  void  or  the  person  dispos- 
sessed was  not  a  party  to  the  action  in  which  it  issued,  or  for  some 
other  good  reason  was  not  a  person  against  whom  there  was  any  right 
to  enforce  it.  It  is  true  that  in  either  case  the  party  against  whom 
the  writ  is  wrongfully  employed  has  a  remedy  by  application  to  the 
court  issuing  it  for  an  order  directing  him  to  be  restored  to  his  pos- 
session, and  this  consideration,  among  others,  has  determined  many 
courts  against  permitting  the  person  forcibly  placed  in  possession  by 
an  officer  acting  under  a  writ,  especially  where  there  is  no  ground  for 
deeming  his  action  to  have  been  taken  in  bad  faith,  from  resorting 
to  a  proceeding  for  forcible  entry  and  detainer,  though  the  action  of 
the  officer  is  not  justified,  and  the  party  dispossessed  ought  by  some 
appropriate  proceeding  to  recover  his  property:  Janson  v.  Brooks,  29- 
Cal.  214;  Yess  v.  State,  93  Ind.  211;  Scott  v.  Newsom,  4  Sneed,  457; 
Book  V.  Godfrey,  105  Tenn.  534,  58  S.  W.  850.  The  authorities  upon 
this  question  are  so  evenly  balanced  that  it  is  impossible  to  say  on 
which  side  the  preponderance  lies.  Among  those  maintaining  the 
right  to  recover  possession  by  forcible  entry  and  detainer  are  Morrisey 
T.  Stephenson,  86  111.  344;  Brush  v.  Fowler,  36  IlL  53,  85  Am.  Dec 
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382;  Hubner  v.  Feige,  90  111.  208;  Wallace  v.  Hall,  22  Kan.  271;  Nor- 
ton V.  Sanders,  7  J.  J.  Marsh.  12;  Chiles  v.  Stephens,  1  A.  K.  Marsh. 
334;  Laird  v.  Winters,  27  Tex.  440,  86  AflL  Dee.  620.  Of  course,  it 
mnst  be  conceded  that  the  action  cannot  be  maintained  on  proof  that 
the  issuing  of  the  writ  was  merely  irregolar,  or  that  the  affidavit  nn* 
der  which  it  was  procured  or  on  which  the  judgment  was  founded  is 
fklse:  Sewell  v.  State,  61  Ghi.  496.  It  has  been  held  that  a  person 
dispossessed  under  a  void  writ,  or  one  for  some  other  reason  not  justify* 
ing  his  dispossession,  may  return,  repossess  himself  of,  and  continue  to 
occupy  the  property,  if  he  can  do  so  without  being  guilty  of  force 
or  violence,  and  hence  is  not  subject  to  an  action  for  forcible  or  unlaw- 
ful detainer:  State  v.  Billings,  15  Fla.  318;  Kercheval  v.  Ambler,  7  J.  J. 
Marsh.  626,  23  Am.  Dec.  446;  but  see  Kercheval  v.  Ambler,  4  Dana, 
166. 

b.  Persomi  Claiming  TTnder  Others  Who  haTe  been  CKiilty  of  For- 
•dble  Entries. — ^Persons  of  the  several  classes  hereinbefore  considered 
in  subdivision  II,  b,  1-5,  and  perhaps  others,  may  come  into  possession 
of  the  property  after  the  original  forcible  entry  thereon  has  been  con- 
summated and  thereby  succeed  to  whatever  right  or  title  the  person 
making  the  forcible  entry  had  when  it  was  made  or  subsequently,  and 
<:laiming  such  right,  may  have  possession  of  the  property  in  which 
«ueh  entry  was  made.  Where,  however,  they  do  not  participate  in 
the  forcible  entry,  we  believe  they  are  not  subject  to  any  action 
founded  thereon,  and  that  possession,  if  recoverable  from  them  at  aU, 
must  be  obtained  by  ejectment  or  some  equivalent  action:  Cagwin  v. 
Chicago  &  N.  W.  B.  Co.,  114  Iowa,  129,  86  N.  W.  220;  but  we  con- 
fess our  failure  to  discover  any  authority  bearing  directly  on  this  sub- 
ject. 

c.  Joinder  of  Defendanta — AU  who  participated  in  the  original 
forcible  entry  and  who  remain  in  possession  of  the  property  may  be 
joined  as  defendants,  but  if  it  consists  of  distinct  parcels,  persons 
forcibly  entering  upon  different  parts  and  holding  and  claiming  in 
severalty  cannot  be  joined  in  one  proceeding:  Gould  v.  Hendrickson, 
9  111.  App.  171;  Beynolds  v.  Thomas,  17  HI.  207;  Kerr  v.  Phillips,  5 
N.  J.  L.  818.  In  Illinois,  the  law  upon  this  subject  has  been  so  far 
modified  by  statute  that  if  several  persona  are  in  possession  of  dis- 
tinct  tracts  in  severalty,  but  under  one  lease,  they  may  be  joined  as 
defendants,  but  the  judgment  against  each  must  be  only  for  the 
part  held  by  him:  Springer  v.  Cooper,  11  HI.  App.  267;  Godard  v. 
Ldeberman,  18  111.  App.  366;  Humphreville  v.  Davis,  27  HI.  App.  142. 

IV.    Subject  Matter  of  the  Action  or  Proceeding. 

The  action  of  forcible  entry  and  detainer  is  restricted  to  recovering 
possession  of  real  property.  Therefore  it  is  not  available  as  a  remedy 
for  the  purpose  of  recovering  possession  of  personalty:  Hoffman  v. 
Beichert,  31  HI.  App.  558.  Hence,  if,  in  contemplation  of  law,  a 
house  is  personal  property,  it  Is  not  property  subject  to  a  proceeding 
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for  forcible  entry:  Kaesing  v.  Keohane,  4  HL  App.  i60;  Field  v. 
Higgina^  85  Me.  839.  So,  where  the  right  of  the  plaintiff  is  merely 
that  of  a  person  entitled  to  the  benefit  of  a  license  or  easement,  he 
cannot,  though  foreibly  prevented  from  entering  into  or  exercising  it^ 
maintain  a  proceeding  in  forcible  entrj:  Ante,  11,  b,  5;  Moye  ▼» 
Thurber,  146  Ala.  180,  40  South.  822;  Oibbs  v.  Drew,  16  Fla.  147,  26 
Am.  Bep.  700;  Bees  v.  Lawless,  Litt.  Sel.  Gas.  184,  12  Am.  Dec.  295; 
Nelson  v.  Nelson,  30  Mo.  App.  184;  Beoher  y.  New  York,  102  App. 
Diy.  269,  92  N.  Y.  Supp.  460;  De  Laine  ▼.  Alderman,  31  S.  G.  267,  9 
S.  E.  950.  If,  however,  though  as  an  incident  to  an  easement  or 
license,  he  is  entitled  to  be  and  is  in  exclusive  possession  of  real 
property,  as,  for  instance,  the  lands  on  which  the  track  of  a  railway 
is  maintained,  the  action  may  be  maintained  for  the  forcible  entiy 
and  detainer  thereof:  Powers  v.  Tazewells,  26  Gratt.  786;  Mears  T» 
Dexter,  86  Ya.  828,  11  S.  £.  538;  Iron  Mountain  ft  H.  B.  Go.  v. 
Johnson,  119  IT.  S.  608,  7  Sup.  Gt.  Bep.  339,  30  L.  ed.  504.  The  right 
to  recover  a  ferry  and  the  property  used  in  connection  therewith  waa 
denied  in  Bees  v.  Lawless,  Litt.  Sel.  Caa.  184,  12  Am.  Dec.  295,  the 
court  saying:  ''The  only  question  which  is  deemed  material  to  be 
decided  is,  whether  a  warrant  for  forcible  entry  will  lie  for  forcibly 
taking  possession  of  a  ferry,  and  the  banks  and  shores  of  a  river, 
where  the  party  so  taking  has  a  right  of  ferry  established.  We  are 
of  opinion  it  will  not  lie  in  such  a  case.  A  ferry  is  of  that  descrip- 
tion of  property  which,  in  technical  language,  is  denominated  incor- 
poreal, and  which,  in  legal  consideration,  is  not  tangible,  like  a  right 
of  way  or  of  common,  or  other  incorporeal  right,  no  entry  in  point  of 
fact,  can  in  strict  propriety  be  said  to  be  made  upon  it;  nor  could 
the  sheriff,  in  case  of  a  judgment  of  restitution,  deliver  possession. 
In  such  a  case,  an  ejectment  would  not  lie,  and  upon  the  same  prin- 
ciple, a  warrant  for  a  forcible  entry  would  not." 

V.    What  Necessary  to  Maintain  the  Action, 
a.    Possession  by  the  PlalntifP. 

1.  Necessity  for  Peaceable  and  Exclusive. — ^The  action  of  forcible 
entry  not  being  founded  upon  title,  it  is  absolutely  indispensable  that 
the  plaintiff  should  have  been  in  the  peaceable  possession  of  the  prop- 
erty when  the  entry  was  committed  thereon:  Womack  v.  Bowers.  60 
Ala.  5;  O'Donohue  v.  Holmes,  107  Ala.  189,  18  South.  263;  Ghildress 
V.  McGehee,  Minor,  131;  Treat  v.  Stuart,  5  GaL  113;  Warburton  v. 
Doble,  38  Cal.  619;  Conroy  v.  Duane,  45  Gal.  597;  Necklace  v.  West, 
33  Ark.  682;  Wier  v.  Bradford,  1  Colo.  14;  Phelps  v.  Baldwin,  17  Conn. 
209;  Stiles  v.  Homer,  21  Conn.  507;  Mann  v.  Brady,  67  HI.  95;  Kimmel 
V.  Frazer,  49  HI.  App.  462;  Hunt  v.  Hicks,  3  Ind.  Ter.  275,  54  S.  W. 
818;  McCracken  v.  Woodford,  3  A.  K.  Marsh.  624;  Boyle  v.  Boyle,. 
121  Mass.  85;  Woodaide  v.  Bidgeway,  126  Mass.  292;  Owen  v.  Monroe 
Co.  Alliance,  77  Miss.  500,  27  South.  383;  Wood  v.  Dalton,  26  Mo.  581; 
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Sexton  ▼.  Hnll,  45  Mo.  App.  839;  MUligan  t.  Cuff,  14  Mont.  366,  37 
Pfte.  455;  Main  y.  Bparka,  5  N.  J.  L.  513;  Bonnet  v.  Montgomery,  8 
N.  J,  L.  48;  Garter  v.  Newbold,  7  How.  Pr.  167;  People  v.  Wilson,  18 
How.  Pr.  446;  Town  of  OyBter  Bay  v.  Jacob,  109  App.  Div.  613,  96 
N.  Y.  Supp.  620;  Lane  v.  Marshall,  Mart.  AY.  255;  Enhn  v.  Feiser, 
8  Head,  82;  Book  y.  Godfrey,  105  Tenn.  584,  58  8.  W.  850;  Pitman  v. 
Davia,  Temp.  29,  Fed.  Gas.  No.  11,184a.  Of  coarse,  the  proceeding  is  of 
statutory  origin  and  control,  and  the  remedy  may  be  extended  to  per- 
sons entitled  to  possession  as  well  as  to  those  actually  in  possession 
when  the  entry  was  made,  and  this  has  been  done  in  some  of  the 
states  where  the  land  entered  npon  was  vacant  and  unoccupied: 
Fowler's  Admr.  v.  Knight,  10  Ark.  43;  Frank  v.  Palmer,  65  HI.  App. 
124;  Fitzgerald  v.  Quinn,  165  HI.  854,  46  N.  E.  287;  Price  ▼.  Olds,  9 
Eau.  66;  Comstock  ▼.  Gole,  28  Neb.  470,  44  N.  W.  487.  It  will  be  seen, 
in  considering  these  statutes,  that  they  provide  for  an  unlawful 
detainer  rather  than  for  a  forcible  entry,  for  entry  cannot  be  for- 
cible if  the  property  was  not  in  possession  of  anyone.  It  follows,  from 
what  we  have  already  said,  that  if  by  a  constructive  possession  is 
meant  only  that  possession  which  is  presumed  to  be  in  the  owner  of 
the  fee  or  other  person  entitled  to  the  possession  because  the  property 
is  vacant  or  unoccupied,  then  the  mere  constructive  possession  of  the 
plaintiif  can  never  maintain  the  action,  in  the  absence  of  some  stat- 
ute providing  to  the  contrary:  Clements  v.  Hays,  76  Ala.  280;  McGuire 
y.  Cook,  13  Ark.  448;  Treat  v.  Stuart,  5  Cal.  113;  Weir  v.  Bradford,  1 
Colo.  14;  DUs  v.  Justice,  10  Ky.  Law.  Bep.  547,  9  S.  W.  290;  O'Neill 
V.  Jones,  72  Minn.  746,  75  N.  W.  701;  Bochester  v.  Gate  City  M.  Co., 
86  Mo.  App.  447;  Milligan  v.  Cuff,  14  Mont.  366,  36  Pac.  455;  Gulledge 
V.  White,  73  Tex.  498,  11  S.  W.  527.  This  rule  is  not  rendered  in- 
applicable by  the  fact  that  the  plaintiff  claims  under  a  bargain  and 
sale  deed,  and  a  statute  of  the  state  declares  that  such  a  deed  vests 
the  possession  in  the  grantee  to  the  extent  of  the  estate  intended  to  be 
conveyed:  Cuyler  v.  Estia,  23  Ky.  Law  Bep.  1063,  64  8.  W.  673. 

2.  Dnxatioii  of. — ^What  we  have  said  in  the  preceding  subdivision 
indicates  that  the  possession  of  the  plaintiff  must  have  continued  to 
the  time  of  the  forcible  entry.  It  remains  for  us  to  consider  when 
such  possession  must  have  begun.  Undoubtedly  many  cases  may 
be  cited  in  which  the  possession  of  the  plaintiff  was  held  insufficient 
because  of  its  having  commenced  but  a  brief  period  before  the 
forcible  entry,  and  especially  when  it  was  gained  by  force  or  taken 
during  the  absence  of  the  prior  occupant:  Hoag  v.  Pierce,  28  Cal. 
187;  Castro  v.  Tewksbury,  69  CaL  562,  11  Pac.  339;  Hodgkins  v. 
Price,  132  Mass.  196;  Harrington  v.  Scott,  1  Mich.  17;  De  Graw 
V.  Prior,  60  Mo.  56;  Dyer  v.  Beitz,  14  Mo.  App.  45.  But  the  fact 
that  the  possession  of  the  occupant  was  but  recently  acquired  ia 
material  only  to  the  extent  that  it  may  sustain  the  conclusion  that 
it  had  or  had  not  become  actual  and  peaceable.  If,  from  the  whole 
evidence^  it  appears  that  the  plaintiff  was  in  the  actual,  peaeeabls 
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posseBsion  of  the  propert^r,  the  fact  that  hiB  pottesnon  was  reeentlj 
acquired  does  not  excuse  t^e  forcible  entry  thereon,  nor  preyent  his 
recovering  of  the  person  guilty  thereof:  Frank  ▼.  Palmer,  65  HL  App. 
124;  Dyer  v.  Chick,  52  Me.  350;  Cain  y.  Flood,  21  Civ.  Pro.  Bep.  110, 
14  N.  Y.  Supp.  776,  38  N.  T.  St.  Bep.  196. 

8.  Incomplete  or  Scrambling  Possessioii. — ^What.  we  have  said  in 
the  preceding  subdivision  as  to  the  duration  of  the  possession  of  the 
plaintiff  has  particular  application  to  what  is  often  called  a  scrambling 
possession,  by  which  we  understand  the  courts  to  mean  the  case  of  a 
contest  between  two  or  more  persons  for  the  possession  of  the  prop- 
erty, of  which  contest  one  sometimes  has  the  better  and  sometimes 
the  other,  or  the  case  of  a  person  who  has  forcibly  entered  on  the 
possession  of  another  who,  not  being  informed  of  such  entry,  has  had 
no  opportunity  to  determine  whether  he  will  submit  to  it  or  not. 
Possession  taken  by  force  does  not  at  once  become  peaceable  within 
the  meaning  of  the  statute,  so  that  it  is  protected  from  a  forcible 
re-entry  by  the  person  who  has  been  dispossessed.  If  the  possession 
taken  is  incomplete  and  yet  involved  in  a  struggle,  or  is  so  recent  that 
a  struggle  may  yet  be  reasonably  apprehended,  while  it  is  probable 
that  the  person  in  possession  is  not  in  law  subject  to  the  forcible 
entry  of  a  person  who  is  not  a  party  to  the  struggle  and  has  hitherto 
had  no  possession:  Bowers  v.  Cherokee  Bob,  45  Cal.  495;  yet,  as  to 
the  person  on  whom  the  entry  has  been  made,  the  possession  may  yet 
be  deemed  scrambling  and  incomplete,  or,  at  least,  not  peaceable  and 
not  sufficient  to  support  an  action  against  him  should  he  subsequently 
regain  possession:  Wray  v.  Taylor,  56  Ala.  188;  O'Donohue  v.  Holmes, 
107  Ala.  489,  18  South.  263;  Johnson  v.  West,  41  Ark.  535;  Hoag  v. 
Pierce,  28  Cal.  187;  Bowers  v.  Cherokee  Bob,  45  Cal.  495;  VoU  v. 
Butler,  49  Cal.  74;  Spiers  v.  Buane,  54  Cal.  176;  Saulque  v.  Durralde 
(Cal.),  33  Pac.  1090;  Cox  v.  Cunningham,  77  111.  545;  Childers  v. 
Hleronymous  (Ky.),  105  S.  W.  979;  Williams  v.  McGaffigan,  132 
Mass.  122;  Garrison  v.  Savignac,  25  Mo.  47,  69  Am.  Dec.  448;  Newton 
V.  Doyle,  38  Mich.  645;  Keen  v.  Schweigler,  70  Mo.  App.  409;  Buck 
V.  Endicott,  103  Mo.  App.  248,  77  S.  W.  85;  Clay  v.  Sloan,  104  Tenn. 
401,  58  S.  W.  229;  Tischler  v.  Knick,  57  N.  Y.  Supp.  3;  O'Donnell  v. 
Mclntyre,  2  N.  Y.  St.  Bep.  689.  The  law  upon  the  subject  is  better 
and  more  fully  stated  in  Bowers  v.  Cherokee  Bob,  45  Cal.  495,  than 
in  any  other  opinion  coming  within  our  observation.  The  court  there 
said:  ''It  may  frequently  be  difficult  to  define  the  precise  point  at 
which  a  possession  ceases  to  be  a  scrambling  possession,  maintained, 
it  may  be,  by  threats  and  menaces,  and  has  ripened  into  a  peace- 
able possession.  No  rule  of  universal  application  can  be  established 
in  such  cases,  and  each  must,  of  necessity,  be  governed  by  its  own 
circumstances.  If  A  be  in  the  undisputed  occupation  of  a  dwelling- 
house,  residing  in  it  with  his  family,  and  if,  during  the  temporary 
absence  of  the  family  for  an  hour,  B  should  intrude  into  the  posses- 
sion, barricade  the  doors,  and  on  the  return  of  A,  immediately  after, 
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fhonld  sot  only  refuse  to  fnrrender  the  poseessioii,  but  deter  him  from 
altering  by  threats  and  menaces,  and  if  A  should  quietly  submit  to 
the  wrong,  and  should  leave  B  for  some  weeks  or  months  wholly  un- 
disturbed in  the  possessioui  it  cannot  be  doubted  tliat  B  would  have 
acquired  a  'peaceable'  possession,  e^en  as  against  A,  which  would 
enable  him  to  maintain  this  form  of  action,  if  subsequently  forcibly 
expelled  by  A.  Though  his  original  entry  may  have  been  fraudulent, 
and  without  the  slightest  color  of  right,  nevertheless,  if  A  submits  to 
it,  and  allows  him  to  remain  quietly  in  the  possession  for  a  consid- 
erable period,  he  cannot  afterward  take  the  law  into  his  own  hands 
and  repel  the  intruder  by  force.  The  possession,  though  wrongful, 
and  at  first  maintained  by  menaces  or  violence,  will  have  ripened  into 
a  peaceable  possession,  for  a  disturbance  of  which  this  form  of  action 
would  be  the  appropriate  remedy.  The  peace  and  good  order  of  society 
demand  that  an  actual  and  peaceable  occupation  of  real  estate,  how* 
ever  it  may  have  been  originally  acquired,  shall  not  be  disturbed 
by  violence.  But  in  the  case  supposed,  if  A,  instead  of  quietly  sub- 
mitting to  the  wrong,  had  immediately  come  with  an  armed  force,  and 
had  endeavored  to  expel  B  from  the  premises,  it  would  be  absurd 
to  hold  that  B  had  such  a  'peaceable'  possession  as  would  enable 
him,  in  an  action  of  forcible  entry  and  detainer,  to  evict  A  and 
recover  the  possession.  His  possession,  though  actual,  was  never 
'peaceable';  and  it  would  be  a  mockery  of  justice  to  hold  that, 
under  these  circumstances,  the  law  would  aid  the  wrongdoer,  who  had 
only  a  temporary,  scrambling  possession,  acquired  by  fraud  or  force, 
and  maintained  for  a  time  by  threats  and  violence  to  recover  the  pos- 
session from  the  former  occupant.  It  was  not  for  cases  of  that  char- 
acter that  the  forcible  entry  and  detainer  act  was  designed  to  furnish 
a  summary  remedy,  but  for  cases  wherein  a  *  peaceable '  possession  has 
been  invaded.  In  such  cases  one  of  the  issuable  facts  is  whether  or 
not  at  the  time  of  the  entry  complained  of  the  plaintiff  had  the 
'peaceable'  possession  as  against  the  defendants,  or  only  a  scrambling 
occupation,  maintained  by  force  or  threats,  and  which  had  not  ripened 
into  a  peaceable  possession.  As  already  stated,  it  is  often  difficult 
to  decide  whether  an  actual  possession  is  a  peaceable  or  only  a 
scrambling  occupation;  and  in  the  very  nature  of  the  case  it  is  impos- 
sible to  lay  down  an  inflexible  rule  by  which  to  determine  whether  a 
possession  is  a  peaceable  or  a  contested  and  scrambling  possession. 
Each  case  must  be  decided  by  a  jury,  on  its  circumstances,  under 
proper  instructions  from  the  court. 

''It  may  be  stated,  however,  as  a  general  proposition,  that  if  a 
person  enter  upon  land  in  the  actual  and  peaceable  occupation  of  an- 
other, the  possession  which  he  acquires  cannot  be  deemed  to  be  peace- 
able during  the  time  when  it  has  to  be  protected  by  firearms,  or  other 
demonstrations  of  force,  against  an  attempted  or  threatened  re-entry 
of  the  former  occupant,  who  manifests  to  the  intruder,  by  his  words 
and  acts,  that  he  intends  to  re-enter  at  the  earliest  moment  when  he 
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can  do  bo  without  violence,  and  who  is  only  prevented  from  entering 
by  an  exhibition  of  firearms,  or  threats  and  menaces.  Such  a  pos- 
session cannot  justly  be  said  to  be  'peaceable'  in  any  sense,  and  cer- 
tainly not  in  the  sense  of  the  statute.  If  the  rule  were  otherwise, 
the  most  deplorable  results  would  ensue.  A  ruffian  might  enter  a 
private  dwelling  without  color  of  right,  and  in  mere  wantonness  expel 
its  inmates,  barricade  the  doors,  and  by  an  exhibition  of  firearms  pre- 
vent the  owner  from  approaching  his  own  dwelling.  The  owner  might 
make  the  most  determined  and  persistent  efforts  to  re-enter  his  own 
dwelling,  but  be  as  often  repulsed  by  violence  or  threats;  and  if  he 
should  ultimately  succeed,  we  apprehend  no  respectable  court  would 
hold  that  the  intruder  had  acquired  a  'peaceable'  possession,  on 
which  he  could  maintain  a  forcible  entry  against  the  former  occupant. 
If  a  different  rule  prevailed,  it  would  operate  as  a  premium  upon 
lawless  aggression,  and  an  incentive  to  the  grossest  outrages,  and  no 
one  would  be  safe  in  his  possession  of  real  property,  if  it  was  under- 
stood to  be  the  law  that  any  rufian  may  intrude  upon  premises  in 
the  actual  occupation  of  another,  maintain  hia  possession  by  force  or 
menaces  for  a  time,  and  when  expeUed  by  the  former  occupant  after 
repeated  unsuccessful  efforts  to  regain  the  possession,  might  main- 
tain an  action  for  forcible  entry,  on  the  plea  that  he  had  acquired 
a  '  peaceable '  possession. ' ' 

4.  niustratloiiB  of  Suffldency  of  Possession. — ^Possession  is  a  ques- 
tion of  fact,  and  while  there  are  cases  in  which  the  facts  are  so  far 
conceded,  or  established  without  contradictory  evidence,  that  the 
court  may  affirm,  as  a  proposition  of  law,  that  the  plaintiff  was  in  the 
peaceable  possession  when  the  forcible  entry  was  made,  yet  this  can 
rarely  be  so  in  a  litigated  case.  Nor  is  it  possible  to  form  any  test 
by  which,  in  the  case  of  conflicting  evidence  or  of  evidence  from  which 
different  conclusions  may  be  rationally  drawn,  one  can  always  safely 
affirm  that  possession  did  or  did  not  exist.  In  a  general  sense,  it 
may  be  said  that  a  party  is  in  possession  of  property  when  he  exer- 
cises dominion  or  control  over  it,  not  shared  with  any  other  person, 
and  of  such  a  character  as  owners  of  like  property  usually  exercise 
over  it:  Lorah  v.  Emmerson  (Ala.),  45  South.  228;  Potts  v.  Magnes, 
17  Colo.  364,  30  Pac.  58;  Hardin  v.  Sangamon  County,  71  111.  App. 
103;  St.  Louis  A.  &  M.  Assn.  v.  Beinecke,  21  Mo.  App.  478;  Willis 
V.  Stevens,  24  Mo.  App.  494;  Scott  v.  AUenbaugh,  50  Mo.  App.  130  j 
Hinniger  v.  Trax,  67  Mo.  App.  521;  Galligher  v.  Connell,  35  Neb.  517, 
53  N.  W.  383;  Davidson  v.  Phillips,  9  Yerg.  93,  30  Am.  Dec.  393;  as 
where  it  consists  of  a  room  in  a  building  used  by  persons  in  the 
business  of  abstracters  and  conveyancers,  and  they  keep  therein 
their  private  books,  stationery,  and  other  appliances  required  for  the 
transaction  of  their  business:  Hardin  v.  Sangamon  County,  71  IlL 
App.  103;  or  of  a  church  to  which  persons  go,  place  new  locks  on  the 
door,  fasten  up  doors  and  windows,  and  notify  all  persons  present 
and  within   hearing   of   an   intention  to   hold  exclusive   possession: 
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Sitton  Y.  Sapp,  62  Mo.  App.  197;  or  land  upon  which  they  go,  plant 
a  small  crop,  begin  the  erection  of  a  house,  mark  the  boundary  lines, 
and  commence  inclosing  the  property:  Hinninger  v.  Traz,  67  Mo. 
App.  521.  Fences  or  other  inclosure  of  the  property  are  not  indis- 
pensable to  its  possession:  Goodrich  v.  Van  Landigham,  46  Cal.  601; 
Howard  v.  Whitaker,  22  Ky.  Law  Eep.  1775,  61  S.  W.  355;  Geoghegan 
V.  Turner,  26  Ky.  Law  Eep.  537,  82  S.  W.  244;  Wall  v.  Nelson,  3  Litt. 
395;  King's  Admr.  v.  St.  Louis  G.  Co.,  34  Mo.  34,  84  Am.  Dec.  68.  On 
the  other  hand,  the  erection  of  such  fence  or  other  inclosure,  or  the 
maintenance  of  it,  after  it  has  been  lawfully  acquired,  especially  if  it 
keeps  control  of  the  livestock  of  the  occupant  or  keeps  from  trespass 
or  other  intrusion  the  livestock  of  others,  is  sufficient,  and  very  nearly 
conclusive,  evidence  of  possession:  Allen  v.  Tobias,  77  111.  169;  Camp- 
bell v.  Coonradt,  22  Kan.  704.  The  inclosure  may  consist  partly  of  a 
natural  barrier:  Knowles  v.  Crocker  Estate  Co.,  149  Cal.  278,  86  Pac. 
715;  but  the  erection  of  a  common  inclosure  about  a  number  of  fields 
owned  by  different  parties  and  pastured  by  them  in  common  does  not 
destroy  their  possession:  Wylie  v.  Waddell,  52  Mo.  App.  226.  The 
mere  entry  upon  a  parcel  of  real  property  or  constructing,  or  com- 
mencing the  construction  of,  a  fence,  and  the  possession  gained  there- 
by, must  be  considered  with  what  we  have  already  said  in  sub- 
division y,  a,  3,  considering  the  necessity  for  the  possession  becoming 
complete  and  peaceable:  Hays  v.  Altizer,  24  W.  Va.  505.  Mere  plow- 
ing or  other  cultivation  does  not  necessarily  establish  possession  of 
the  land  plowed  or  cultivated:  Edwards  v.  Cary,  60  Mo.  572;  but  as 
neither  inclosure  nor  residence  is  indispensable  to  possession,  it  is 
evident  that  it  is  often  manifested  and  sufficiently  established  by  the 
cultivation  of  the  land  in  the  ordinary  manner,  in  good  faith,  and  in 
the  usual  course  of  husbandry,  and  not  as  a  mere  pretense:  Hussey 
V.  McDermott,  23  Cal.  413;  Valencia  v.  Couch,  32  Cal.  339,  91  Am. 
Dec.  589;  Harris  v.  Turner,  46  Mo.  438.  The  land  may  be  of  a 
character,  or  situate  in  a  part  of  the  country,  where  its  ordinary 
use  does  not  require  either  inclosure  or  cultivation,  as  where  it  is 
used  for  pasturage,  and  that  use  may,  therefore,  constitute  possession: 
Giddings  v.  '76  Land  ft  Water  Co.,  83  Cal.  96,  23  Pac.  196;  Keen  v. 
Schweigler,  70  Mo.  App.  409;  Hopkins  v.  Calloway,  3  Sneed,  11; 
Winn  V.  McKinnon  (Tex.  Civ.  App.),  39  S.  W.  965.  We  have  already 
incidentally  suggested,  and  the  law  is,  that  actual  residence  or  per- 
sonal presence  on  land  is  not  essential  to  its  possession  where  such 
possession  is  sufficiently  manifested  by  other  acts  of  .use  and  control: 
Gray  v.  Collins,  42  Cal.  152;  Giddings  v.  '76  Land  ft  Water  Co.,  83 
Cal.  96,  23  Pac.  196;  Hammond  v.  Doty,  184  HI.  246,  56  N.  E.  371; 
Bradley  v.  West,  60  Mo.  59;  Jarvis  v.  Hamilton,  16  Wis.  574.  There- 
fore possession  may  be  maintained  by  tenants  and  agents  and  still 
be  the  possession  of  the  principal  or  landlord,  all  the  acts  being,  in 
contemplation  of  law,  done  by  him  and  for  his  benefit:  Barnwell  v. 
Stephens,  142  Ala.  609,  38  South.  662;  Moore  y.  Goslin,  5  Cal.  266; 


388  American  State  Reports^  Vol.  121.       [Kansas, 

Minturn  v.  Burr,  16  Gal.  107;  Potts  v.  MagneSy  17  Colo.  864,  30  Pse. 
68;  Mailer  y.  Baike,  167  HI.  150,  47  N.  E.  355;  Emsley  ▼.  Bennett, 
87  Iowa,  15;  Burdette  v.  Corgan,  27  Kan.  275;  Kercheval  v.  Ambler, 
4  Dana,  166;  Higginbotham  v.  Higginbotham,  10  B.  Mon.  369;  Cool- 
bangh  ▼.  Porter,  33  Mo.  App.  548.  The  poBseseion  of  the  plaintiff 
maat  be  ezclasive.  At  all  events,  he  cannot  lucceasfuUy  rely  on  his 
possession  when  it  was  shared  with  the  defendant:  Barnwell  v. 
Stephens,  142  Ala.  609,  38  South.  662;  Jamison  v.  Graham,  57  111. 
94;  Gardner  y.  Hickock,  102  Mich.  497,  60  N.  W.  974.  A  eotenant 
turned  out  of  possession  is  still  in  law  deemed  in  possession  if  another 
eotenant  remains  in  possession,  not  holding  or  claiming  adversely: 
Bernecker  v.  Miller,  40  Mo.  473,  93  Am.  Dec.  309.  Of  coarse,  it  is 
not  essential  that  all  persons  but  the  plaintiif  should  be  excluded 
from  the  land  or  have  their  property  removed  therefrom,  provided 
their  being,  or  having  such  property,  there  is  in  subordination  to  the 
occupant's  rights,  and  not  as  independent  claimers  or  possessors: 
House  V.  Camp,  32  Ala.  541. 

5.  Blustrations  of  Acts  not  Sufllcient  to  Ctonstitate  PonewioiL — 
In  a  general  sense,  it  may  be  said  that  acts  which  are  not  of  dominion 
or  control,  and  notwithstanding  which  the  dominion  or  control  may 
be  in  another,  or  not  exist  in  anyone,  do  not  establish  possession. 
Among  these  may  be  mentioned  the  payment  of  taxes:  McCartney  v. 
McMuUin,  38  111.  237;  Pensoneau  v.  Bertke,  82  HI.  161;  McCartney's 
Admr.  v.  Alderson,  45  Mo.  35;  Miller  v.  Korthmp,  49  Mo.  397;  hitch- 
ing horses  in  an  unfinished  stable:  Blake  v.  McCrary,  65  Miss.  443,  4 
South.  339;  cutting  of  timber  for  firewood:  Pensoneau  v.  Bertke,  82 
m.  161;  Wilson  v.  Stivers,  4  Dana,  634;  Bell  v.  Cowan,  34  Mo.  251; 
and  like  occasional  acts,  even  when  accompanied  with  the  occasional 
use  of  the  land  for  grazing  purposes:  Stockley  v.  Cisna  (Tenn.),  104 
S.  W.  792;  nailing  up  the  doors  of  a  house:  Hopkins  v.  Buck,  3  A.  IL 
Marsh.  110;  retaining  fragments  of  an  old  fence,  which,  when  erected, 
was  probably  sufficient  to  constitute  possession:  Hassett  v.  Johnson, 
48  Dl.  68;  initiating  acts  of  possession,  such  as  erecting  a  cabin,  dead- 
ening trees,  cutting  brush  and  erecting  part  of  a  fence,  but  leaving 
all  these  acts  incomplete,  and  suspending  all  further  action:  Galligher 
V.  Connell,  35  Neb.  517,  53  N.  W.  383;  Commonwealth  v.  Lemmon, 
Add.  (Pa.)  315;  taking  possession  of  a  house,  which  is  confessedly 
personal  property,  because  admitted  to  be  on  the  land  of  another: 
Brooks  V.  Warren,  5  Utah,  118,  13  Pac.  175. 

6.  Possession  of  Part  as  Possession  of  the  Whole. — One  who  has  a 
lease  or  conveyance  of  property,  or  some  other  writing  constituting 
color  of  title  thereto,  and  who  thereunder  takes  open,  visible  pos* 
session  of  some  definite  part,  has  what  may  properly  be  styled  a  con- 
structive possession  extending  over  the  whole,  if  there  is  no  adverse 
possessor  of  any  part  thereof,  and  this  rule  applies  to  actions  of 

'forcible  entry  and  detainer:  O'Callaghan  v.  Booth,  6  CaL  63;  Brooks 
V.  Bruin,  18  111.  539;  Hardisty  v.  Glenn,  32  111.  62;  Yanhorne  v.  Tilley, 
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1  T.  B.  Mon.  50;  Boyee  y.  Blake,  2  Dana,  127;  Wilion  y.  Stivers,  4 
Dana,  634;  Louisville  ft  N.  B.  Co.  y.  Sparks,  14  Ky.  Law  Bep.  398; 
Eirby  v.  Scott,  24  Ky.  Law  Bep.  2175,  73  S.  W.  749;  Seals  v.  Williams, 
80  Miss.  234,  92  Am.  St.  Bep.  601,  31  Sonth.  707;  Eincaid  y.  Logue, 
7  Mo.  166;  Prewitt  v.  Burnett,  46  Mo.  372;  Hosli  v.  Yokel,  58  Mo. 
App.  169;  Town  of  Oyster  Bay  v.  Jacob,  109  App.  Div.  613,  96  N.  Y. 
Supp.  620;  Mansfield  v.  Northcut,  112  Tenn.  536,  80  S.  W.  437;  Olinger . 
v.  Shepherd,  12  Gratt.  462;  Moore  y.  Douglas,  14  W.  Va.  708;  Duff  v. 
Good,  24  W.  Ya.  682.  There  are  a  few  decisions  which,  while  they 
do  not  deny  the  existence  of  this  rule,  appear  not  wholly  consistent 
with  it:  Hoskina  v.  Coz,  2  B.  Mon.  306;  Boberts'  Heirs  v.  Long,  12 
B.  Mon.  194;  Harris  v.  Turner,  46  Mo.  438.  There  is  no  doubt  that, 
as  to  a  mere  trespasser,  or  one  entering  on  the  possession  of  another 
without  color  of  title,  his  possession  is  restricted  to  his  actual  occu- 
pancy and  does  not  extend  to  the  balance  of  the  tract  entered  upon: 
Kincaid  v.  Logue,  7  Mo.  166;  Kennedy  v.  Prueitt,  24  Mo.  App.  414; 
and  that,  though  one  has  color  of  title,  his  possession  of  one  portion 
of  a  tract  cannot  be  held  to  extend  over  another  part  in  the  actual  ad- 
verse possession  of  another  person:  Clements  v.  Hays,  76  Ala.  280; 
Bosa  V.  Boadhouse,  36  Cal.  580. 

7.  Oontlmianca  of  Potmeaslon  In  the  Absence  of  the  Possessor. — 
He  who  once  had  possession  may  abandon  it,  and  if  he  does  so,  it 
ceases  to  exist  for  his  beneilty  and  his  subsequent  entry  thereon, 
whether  forcible  or  not,  is  not  an  entry  on  his  possession,  but  the 
mere  going  or  being  away  from  the  property  is  not  necessarily,  or 
even  ordinarily,  an  abandonment  of  its  possession,  and  is  never  such 
if  the  going  away  was  with  intent  to  return,  at  least  if  the  absence 
is  not  of  such  length  or  accompanied  with  such  circumstances  that 
the  intention  to  return  must  be  deemed  of  itself  abandoned:  Wilson 
V.  Shackelford,  41  Cal.  630;  Leroux  y.  Murdock,  51  Cal.  541;  Giddings 
Y.  '76  Land  ft  Water  Co.,  83  Cal.  96,  23  Pac.  196;  Huftalin  v.  Misner, 
70  m.  205;  Powell  v.  Davis,  54  Mo.  315;  Lewis  v.  Yoakum  (Tex.  Civ. 
App.),  32  S.  W.  237;  Mitchell  v.  Carder,  21  W.  Ya.  277.  If  real 
property  is  in  possession  of  a  lessee  who  leaves  it  unoccupied  at  the 
close  of  his  term,  his  landlord  must  be  regarded  aa  having  resumed 
such  possession:  Porter  v.  Murray  (Cal.),  12  Pac  425;  Shelby  v. 
Houston,  38  CaL  410;  Wilson  y.  Shackelford,  41  CaL  630;  Walser  y. 
Graham,  60  Mo.  App.  323;  and  dnring  the  time  required  for  the  pro- 
curing of  a  new  tenant  or  other  taking  of  personal  possession  by  the 
landlord,  he  is  entitled  to  the  same  protection  and  remedy  against 
persons  making  forcible  entries  as  if  he  were  personally  on  the  prem- 
ises: Anderson  v.  Mills,  40  Ark.  192;  MoCormick  y.  McDowell,  28 
Ky.  Iaw  Bep.  854,  90  S.  W.  541$  Anderson  v.  Chicago  B.  L  ete.  B^ 
Go.  (Mo.  App.),  107  S.  W.  456.  It  ia  never  necessary,  though  prop- 
erty le  not  used,  for  the  owner  or  possessor  to  remain  in  person  en 
the  premises,  nor  even  to  see  that  he  has  an  agent  or  representative 
tlieri^  for  he  may  maintain  control  over  it  in  fact  or. in  contemplation 
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of  law,  and  if  he* does  so,  does  not  subject  it,  because  of  his  temporary 
absence,  to  be  entered  upon  by  another  with  impunity.  On  the  con- 
trary, a  person  so  entering  does  not  thereby  become  ipso  facto  in 
the  peaceable  possession  of  the  property,  so  that  he  can  maintain  a 
proceeding  in  forcible  entry  if  the  former  possessor  without  laches 
returns  and  expels  such  intruder:  Stevenson  v.  Morissey,  22  HI.  App. 
258;  Wilson  v.  Campbell,  75  Kan.  159,  88  Pac.  548,  8  L.  B.  A.  426; 
Haley  v.  Palmer,  9  Dana,  320;  Bartlett  v.  Draper,  23  Mo.  407;  People 
V.  Field,  52  Barb.  198;  Whittaker  v.  Perry,  38  Vt.  107. 

b.    Force. 

X.  TTnlawfulness  of. — ^It  has  been  held,  and  the  weight  of  author- 
ity sustains  the  holding,  that  an  owner  or  other  person  entitled  to 
the  possession  of  real  property  may  enter  by  force  without  subjecting 
himself  to  any  civil  liability  for  so  doing  either  by  way  of  trespass 
for  hia  injury,  or  for  the  damages  resulting  from  an  assault  or  bat- 
tery committed  in  entering,  if  no  excessive  force  is  employed:  Stearns 
T.  Sampson,  59  Me.  568,  8  Am.  Bep.  442;  Manning  v.  Brown,  47  Md. 
506;  Low  V.  Elwell,  121  Mass.  309,  23  Am.  Bep.  272;  Sterling  v. 
Warden,  51  N.  H.  217,  12  Am.  Bep.  80;  Jackson  v.  Farmer,  9  Wend. 
201;  Smith  v.  Beeder,  21  Or.  541,  28  Pac.  890,  15  L.  B.  A.  172; 
Souter  V.  Codman,  14  B.  I.  119,  51  Am.  Bep.  364.  From  this  prop- 
osition there  is  a  reasonable  judicial  dissent:  Beeder  v.  Purdy,  41 
111.  279;  Hamilton  v.  Steuart,  59  111.  330;  Hlinois  etc.  C.  Co.  v.  Cobb, 
68  HI.  53;  Fuhr  v.  Dean,  26  Mo.  116,  69  Am.  Dec.  684;  Dustin  v. 
Cowdry,  23  Vt.  631.  Stat^es^  with  reg^ect  to  forcible  entry,  however^ 
are  practically  conceded  to  introduce  and  enforce  a  different  rule 
the  benefit  of  a  person  seeking  redress  under  them.  If  he  can 
r  that  he  was  peaceably  in  possession  of  the  property,  then  the 
3,  violence,  threats  and  menaces  employed  to  dispossess  him  or  to 
intimidate  him  into  yielding  possession,  he  is  entitled  to  have  treated 
as  unlawful,  and  to  be  redressed  to  the  extent  of  being  restored  to 
the  possession  and  to  recovering  damages  or  penalty,  whenever  the 
statute  on  which  he  relies  entitles  him  thereto  and  provides  for  such 
recovery  in  proceedings  prosecuted  under  it,  irrespective  of  the  own- 
ership or  right  of  the  person  making  the  forcible  entry:  McCauley  v. 
Weller,  12  Cal.  500;  Evill  v.  Conwell,  2  Blackf.  133,  18  Am.  Dec.  138; 
Hunt  V.  Hicks,  3  Ind.  Ter.  275,  54  S.  W.  818;  Wilson  v.  Campbell,  75 
Kan.  159,  ante,  p.  366,  88  Pac.  548,  8  L.  B.  A.,  N.  S.,  426;  Whitney  v. 
Brown,  75  Kan.  678,  90  Pac.  277;  Smith  v.  Dedman,  4  Bibb,  192; 
Hunt  V.  Wilson,  14  B.  Mon.  44;  Beeler  v.  Cardwell,  33  Mo.  84; 
Wamsganz  v.  Wolff,  86  Mo.  App.  205;  Tarpenning  v.  King,  60  Neb. 
213,  82  N.  W.  621;  N.  Y.  Code  Civ.  Proc,  sec.  2233;  Davis  v.  Mayo, 
82  Va.  97;  Gore  v.  Altice,  33  Wash.  335,  74  Pac.  556.  Force,  as  th6 
term  is  here  employed,  seems  to  include  something  more  than  the 
mere  exercise  of  such  power  as  may  be  necessary  to  effect  an  entrance 
and  to  involve  either  a  breach  of  the  peace  or  such  force,  menaces 
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or  attending  circumstanceB  as  to  warrant  the  apprehension  of  an  as- 
sault or  personal  injury  if  resistance  is  made,  and  therefore  it  has 
been  held  that  if  one  entitled  to  the  possession  of  premises  goes  to 
them  when  the  occupant  is  absent,  and  finding  the  doors  or  other 
inelosures  locked  or  otherwise  fastened,  breaks  them  open  or  other- 
wise overcomes  such  resistance  as  they  afford,  he  is  not  guilty  of 
forcible  entry  within  the  meaning  of  the  statute:  Vallauri  v.  Loftus, 
26  Misc.  Bep.  760,  56  N.  Y.  Supp.  1066;  Smith  v.  Boeder,  21  Or.  541, 
28  Pac.  890,  15  L.  B.  A.  172;  Mussey  v.  Scott,  32  Vt.  82. 

2.  Necessity  for. — The  terms  "forcible  entry"  of  themselves 
imply  that  the  entry  upon  which  the  proceeding  may  be  sustained 
must  be  accomplished  either  by  actual  force  or  by  such  a  show  of 
force  that  the  yielding  without  a  struggle  cannot  be  deemed  a  con- 
sent to  being  deprived  of  possession,  and  such  is  the  law:  Botts  v. 
Armstrong,  8  Port.  57;  McGuire  y.  Cook,  13  Ark.  448;  Smith  y. 
Laferry,  27  Ark.  46;  Hall  v.  Trucks,  38  Ark.  257;  Cal.  Code  Ciy. 
Proc,  sec.  1159,  subd.  1;  Owen  v.  Doty,  27  Cal.  502;  Buel  ▼.  Frazier, 
38  Cal.  693;  Wilbur  ▼.  Cherry,  39  Cal.  660;  Conroy  v.  Duane,  45  Cal. 
597;  Goad  v.  Heckler,  19  Colo.  App.  479,  76  Pac.  542;  Curry  v.  Hendry, 
46  Oa.  631;  Coker  v.  McKinney,  68  Ga.  289;  Lott  v.  Peterson,  95  Ga. 
516,  20  S.  E.  275;  Bloom  v.  Goodner,  1  111.  63;  Steiner  v.  Priddy,  28 
111,  179;  Doty  v.  Burdick,  83  111.  473;  Biley  v.  Catron,  4  Ind.  Ter. 
376,  69  S.  W.  908;  Barton  v.  Osborn,  6  Blackf.  145;  O'Connell  v. 
Gillespie,  17  Ind.  459;  Archey  v.  Knight,  61  Ind.  311;  Cammack  v. 
Macy,  3  A.  K.  Marsh.  296;  Woodman  v.  Banger,  30  Me.  180;  Lati- 
mer V.  Woodward,  2  Doug.  (Mich.)  368;  Bichter  v.  Cordes,  100  Mich. 
278,  58  N.  W.  1110;  Sheehy  v.  Flaherty,  8  Mont.  365,  20  Pac.  687; 
Bomero  v.  Gonzales,  3  K.  Mez.  35,  1  Pac.  171;  Hendrickson  v.  Hen- 
drickson,  12  N.  J.  L.  202;  Hildreth  ▼.  Camp,  41  N.  J.  L.  306;  Varick 
V.  Jackson,  2  Wend.  166;  Mullen  v.  Conyngham,  66  N.  Y.  Supp.  196; 
Yager  v.  Wilbur,  8  Ohio,  398;  Taylor  ▼.  Scott,  10  Or.  483;  Common- 
wealth V.  Keeper  of  Prison,  1  Ashm.  140;  Greer  v.  Wroe,  1  Sneed, 
246;  Brooks  v.  Warren,  5  Utah,  118,  13  Pac.  175;  Carter  v.  Van  Dorn, 
26  Wis.  289;  except  where  these  terms  have  been  made  to  yield  to 
statutory  definitions  eliminating  the  question  of  force,  or,  at  least, 
making  the  proceeding  maintainable  under  some  circumstances  where 
it  is  clear  it  has  not  been  employed,  nor  any  apprehension  of  its 
employment  created.  There  may  be  a  case  in  which  the  entry  must 
be  deemed  forcible,  though  force  was  not  employed  at  the  moment  of 
making  it.  "If  the  entry  be  obtained  by  stealth  or  stratagem,  or 
without  real  violence,  and  the  party  entering  evinces  his  purpose  in 
having  entered  to  have  been  the  forcible  expulsion  of  the  party  in 
possession,  and  it  is  followed  up  by  actual  expulsion  by  means  of 
personal  threats  or  violence,  or  superior  force,  it  will  amount  to  a 
forcible  entry'':  Seitz  v.  Miles,  16  Mich.  456. 

To  some  extent  we  shall  refer  to  statutes  eliminating  the  necessity 
for  force  wholly  or  in  specified  cases.    This  elimination  has  been  ae- 


392  American  State  Befobts,  Vol.  121.       [Kansas^ 

edraplished  chiefly  by  ttatatory  deflnitioBfl  in  whieh  the  actual  meaii* 
ittg  of  the  word  "force''  has  been  perverted,  and  entries  defined  aa 
forcible,  though  obyiously  peaceful,  aa  where  the  statute  declarea 
that  if  any  person  shall  enter  upon  any  lands  or  other  possessions^ 
and  detain  or  hold  the  same  without  right  or  claim  of  title,  he  shall 
be  deemed  guilty  of  forcible  entry:  Towell  ▼.  Etter,  69  Ark.  34,  59 
S.  W.  1096,  68  S.  W.  63.  In  California,  one  may  be  guilty  of  forcible 
entry,  though  such  entry  was  peaceable,  if,  after  his  entry,  he 
"turned  out  by  force,  threats,  or  menacing  conduct  the  party  m 
possession":  CaL  Code  Civ.  Proc.,  see.  1159,  subd.  2;  Giddisgs  ▼. 
^76  Land  &  Water  Co.,  83  CaL  96,  23  Pac.  196;  Kerr  ▼.  O'Keefe,  13a 
Cal.  415,  71  Pac.  447.  In  Illinois,  the  proceeding  may  be  maintained 
by  the  person  in  possession  against  one  who  entered  on  vacant  or 
unoccupied  lands  without  right  or  title:  Fitagerald  v.  Quinn,  165  IlL 
354,  46  N.  K  287;  Hammond  v.  Doty,  184  Dl.  246,  56  N.  E.  371.  In 
Kentucky,  "a  forcible  entry  is  an  entry  without  the  consent  of  the 
person  having  the  actual  possession":  Bobinson  v.  Marshall,  25  Ky. 
Law  Bep.  1785,  78  8.  W.  904;  Check  v.  Belter,  31  Ky.  Law  Bep.  249,. 
102  8.  W.  287;  Clark  v.  Langenbach,  130  Fed.  755,  65  C.  C.  A.  18L 
In  Massachusetts,  the  statute  provides  for  three  eases,  "as  where 
a  tenant  whose  control  or  right  of  possession  has  expired  holds  pos- 
session without  right;  secondly,  where  any  forcible  entry  shall  have 
been  made;  or  thirdly,  where  any  entry  shall  have  been  made  in  a 
X>eaceable  manner,  and  the  possession  shall  be  unlawfully  held  by 
force":  8aunders  v.  Bobinson,  5  Met.  343.  Force  is  not  requisite  to 
the  maintenance  of  the  action  under  the  statutes  of  Minnesota:  Davis 
V.  Woodward,  19  Minn.  174.  The  statute  of  Mississippi  controlling 
the  subject  is  similar  to  that  of  Kentucky,  already  referred  to:  Seala 
T.  WiUiams,  80  Miss.  234,  92  Am.  St.  Bep.  601,  31  South.  707;  Paden 
V.  Oibbs,  88  Miss.  274,  40  South.  871.  In  Missouri,  an  entry  ia 
forcible  if  made  against  the  will  of  a  person  in  peaceable  possession: 
Dennison  v.  Smith,  26  Mo.  487;  Wunsch  v.  Gretel,  26  Mo.  580;  Oakes. 
V.  Aldridge,  46  Mo.  App.  11;  Wylie  v.  Waddell,  52  Mo.  App.  226.  In 
8outh  Carolina  and  Tennessee,  force  appears  to  be  implied  in  every 
unlawful  entry,  and  therefore  need  not  be  proved  in  an  action  of 
forcible  entry  otherwise  than  by  proof  that  the  entry  was  unlawful: 
Burt  V.  State,  3  Brev.  413;  Cleage  v.  Hyden,  6  Heisk.  73. 

3.  Oharacter  of  and  of  the  Batty, — ^The  purpose  of  the  entry  may 
be  material,  however  great  the  degree  of  force  employed.  If  it  ia 
manifestly  the  committing  of  a  mere  trespass  of  the  doing  of  some 
other  wrongful  act,  and  not  the  taking  possession  of  the  property,  the 
wrongdoer  is  answerable,  but  not  in  an  action  for  forcible  entry: 
Frazier  v.  Haalon,  5  Cal.  156;  Brawley  v.  Bisdon  Iron  Works,  38- 
CaL  676;  Castro  v.  Tewksbury,  69  CaL  562,  11  Pae.  339;  Gray  t. 
Finch,  23  Conn.  495;  Saunders  v.  Bobinson,  5  Met  343;  Berry  ▼- 
Williams,  21  N.  J.  L.  423;  Dudley  v.  Chanfrau,  8  Edm.  8eL  Cas.  128;. 
PaopU  T.  Smithy  24  Barb.  16;  Willard  v.  WarreUy  17  Wand.  257;  Smitk 
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▼.  Boeder,  21  Or.  241,  28  Pftc.  890,  15  L.  B*  A«  172;  Temple  ▼.  State, 
6  Baxt.  i96;  Foster  ▼.  Kehiey,  36  Vt.  199,  84  Am.  Deo.  676;  Jarvis 
▼.  Hamilton,  16  Wk.  674;  at  where  the  eatrj  ia  to  cut  and  carry  away 
gra«:  Merrill  ▼.  Forbes,  23  Cal.  379;  or  timber:  Ornghler  v.  Wheeler, 
12  B.  Mob.  188;  Bouse  v.  Dean,  9  Mo.  301.  This  is  not  because  the 
amount  of  force  employed  is  inadequate  in  amount  or  Tiolenee,  but 
because  the  purpose  is  not  to  dispossess  the  prior  occupant,  if  such 
there  be.  We  may  readily  suggest  cases  attended  with  the  utmost 
force  and  Tiolence  and  with  intimidation,  and  even  resort  to  firearms, 
and  in  whidi  a  temporary  possession  is  obtained  and  a  temporary 
expulsion  of  the  parties  previously  in  possession  effected  which  do  not 
constitute  forcible  entries  within  the  meaning  of  the  law  for  the 
same  reason,  as  where  a  party  of  men  enter  into  a  building  for  the 
purpose  of  robbery,  with  ample  force  and  an  unquestionable  intent  to 
use  it  to  whatever  degree  necessary  to  accomplish  their  purpose,  and 
to  obtain  temporary  control,  which  they  accordingly  obtain  and  con- 
tinue to  exercise  until  their  object  in  entering  is  attained.  Where, 
on  the  other  hand,  the  object  in  entering  is  to  take  and  retain  po»- 
session  of  the  property,  very  different  considerations  prevail,  and 
the  amount  of  force  or  intimidation  employed  may  be  much  less,  and 
still  forcible  entry  consummated.  It  is  quite  difficult  to  formulate 
any  test  by  which,  under  all  circumstances,  to  determine  whether 
an  entry  or  detainer  is  forcible  within  the  meaning  of  the  statutes. 
Upon  the  question  of  the  employment  and  sufficiency  of  force  the 
following  remarks  of  Judge  Sanderson  in  Valencia  v.  Couch,  32  Gal. 
339,  91  Am.  Dec.  669,  are  quite  pertinent  and  sensible:  "Upon  the 
question  of  force,  counsel  for  defendant  seem  to  assume  that  the 
entry  was  complete  the  moment  defendant  and  his  party  put  their 
feet  upon  the  premises;  and  inasmuch  as  that  was  accomplished  with- 
out knocking  anybody  down,  or  threatening  to  do  so,  with  a  show 
of  sufficient  force,  the  entry  must  be  held  to  have  been  peaceable. 
We  do  not  so  understand  it.  The  entry  of  defendant  was  not  com- 
plete until  he  had  expelled  the  plaintiffs  and  effected  an  exclusive 
lodgment,  which  was  not  done  until  he  had  knocked  some  boards  off 
the  fence  with  which  he  had  inclosed  both  the  lot  and  Mrs.  Valencia, 
and  let  her  out  with  a  rap  upon  her  knuckles  with  his  hammer. 
Until  then,  he  had  not  obtained  an  exclusive  possession  of  the  prem- 
ises, and  the  entry  was  not  complete.  Until  then,  his  entry  had  been 
contested  by  Mrs.  Valencia,  who  had  protested  against  his  acts  in 
putting  up  the  fence,  and  had  resisted  him  so  far  as  a  woman,  opposed 
by  eight  men,  could  be  expected  to  do  so.  Two  hostile  parties  can- 
not be  in  possession  of  the  premises  at  the  same  time,  and  the  pos- 
session is  not  changed  until  the  invaders  have  expelled  the  former 
occupants.  For  the  purpose  of  determining,  then,  whether  the  entry 
in  this  case  was  forcible  or  not,  within  the  meaning  ef  the  statute, 
all  that  transpired  between  the  coming  of  the  defendant  and  the 
gokig  of  liCrs.  Vcdencia  is  to  be  taken  into  aocoan*.    It  appears  that 
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Valencia  himself  left  the  premisea  about  the  time  the  defendant  and 
hia  party  came.  It  is  true  he  says  on  cross-examination  he  did  not 
leave  because  he  was  afraid,  but  having  business  somewhere  else,  he 
left.  Mrs.  Valencia,  however,  remained,  so  the  defendant  did  not  find 
the  place  unoccupied.  He  came  attended  hj  six  or  seven  other  men« 
That  all  did  not  come  for  the  purpose  of  building  a  fenee  is  manifest 
from  the  fact  that  the  number  was  unusually  large  for  that  purpose, 
and  the  further  and  significant  fact  that  only  two  or  three  of  them 
engaged  in  that  business,  while  the  others  seemed  to  play  the  part  of 
a  body-guard.  True,  some  of  them  appeared  to  be  men  of  'infinite 
jest,'  who  found  food  for  fun  in  the  tears  and  remonstrances  of  a 
woman;  but  others  were  not  void  of  sterner  stuff,  for  when  it  became 
necessary  to  remove  the  person  of  Mrs.  Valencia  from  the  line  of 
fence  which  they  were  building,  smiles  and  jests  gave  plaee  to  passion 
and  force.  When  she  took  hold  of  the  fencing  materials  for  the 
purpose  of  preventing  their  use,  as  she  lawfully  might  do,  they  laid 
violent  hands  upon  her  and  forcibly  removed  her.  It  is  true  that 
when,  notwithstanding  her  remonstrances  and  resistance,  the  defend- 
ant and  his  party  had  succeeded  in  inclosing  the  lot  and  Mrs.  Valencia 
with  a  fence,  and  she  had  determined  to  abandon  the  contest  and 
withdraw  from  the  field,  the  defendant  knocked  off  two  or  three 
boards  to  afford  her  a  place  of  exist.  This  cannot  be  accepted, 
however,  as  an  act  of  gallantry,  notwithstanding  it  is  claimed  as  such 
by  counsel  for  defendant,  especially  when  we  find  it  accompanied  by 
a  rap  upon  her  knuckles  with  his  hammer.  Having  been  given  with 
a  hammer,  and  with  force  sufficient  to  leave  a  wound,  the  law  cannot 
regard  the  blow  as  playful,  though  it  may  have  been  accompanied 
by  the  bow  of  a  Orandison  or  the  smile  of  a  Chesterfield.  A  blow  is 
no  less  a  blow  because  it  is  dealt  with  a  smOe  or  pointed  with  a 
jest. ' ' 

Entry  on  property,  accompanied  by  several  other  persons  and 
assuming  possession  of  it,  though  without  any  other  show  of  force 
and  without  any  express  menace,  may  unquestionably  be  sufficient 
evidence  of  a  forcible  entry:  Knowles  v.  Crocker  Estate  Co.,  149  Cal. 
278,  86  Pac.  715;  Potts  v.  Magnes,  17  Colo.  364,  30  Pac.  58;  especially 
where  attended  with  the  pulling  down  of  pre-existing  fences:  Minor 
V.  Duncan,  54  Ga.  516;  Parrott  v.  Hodgson,  46  HI.  App.  230;  or  the 
construction  of  new  fences  and  the  building  of  a  house:  Watson  v. 
Whitney,  23  Cal.  375;  Franklin  v.  Geho,  30  W.  Va.  27,  3  8.  E.  168. 
Like  effect  may  justly  be  attributed  to  taking  possession  of  a  house, 
putting  in  a  tenant,  with  directions  to  him  to  prevent  every  person, 
and  especially  the  former  occupant,  from  taking  possession,  and 
threatening  to  beat  and  prosecute  any  person  who  enters:  Evill  v. 
Conwell,  2  Blackf.  133,  18  Am.  Dec.  138.  '< Hawkins  aays:  *A  forcible 
entry  ought  to  be  accompanied  with  some  circumstances  of  actual 
violence  or  terror ^  Hawk.  36,  b.  1,  c.  64,  sec.  25.  And  again:  'The 
behavior  or  speech  at  the  time  of  the  entry  must  be  such  as  to  give 
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just  fiuse  of  fear  or  bodily  hurt.  The  speeches  must  be  such  as  imply 
a  purx^ose  of  using  force  against  those  who  shall  make  any  resistance, 
as  if  one  say  that  he  will  keep  possession  in  spite  of  all  men':  Id., 
sec.  27.  'A  threat  to  spoil  another's  goods  or  to  destroy  his  cattle, 
or  do  him  any  other  such  harm,  which  is  not  personal,  is  not  sufficient': 
Id.,  sec.  28.  And  again:  'A  man  ought  not  to  be  adjudged  guilty 
of  a  forcible  detainer  for  barely  refusing  to  go  out  of  an  house  and 
continuing  therein  in  spite  of  another':  Id.,  sec.  30.  Hawkins  draws 
his  doctrines  from  Lambard  and  Dalton  and  the  ancient  cases,  and 
is  himself  followed  by  the  late  authors.  Coke  points  out  the  dis- 
tinction between  a  force  implied  in  every  trespass  and  disseisin,  and 
an  actual  force,  as  with  weapons,  numbers  of  persons,  etc.,  and  says 
an  entry  with  such  actual  force  is  requisite:  Co.  Lit.  257,  b.  Comyns 
says:  'It  shall  not  be  a  forcible  entry  if,  after  entry,  he  cuts  com, 
grass,  etc.':  Com.  Dig.,  tit.  Fore.  Ent.,  A.  3.  Bacon  says:  'A  forcible 
entry  must  be  with  strong  hand,  with  unusual  weapons,  or  with 
menace  of  life  or  limb.'  The  term  'strong  hand'  is  thus  explained 
by  Ryder,  C.  J.,  in  Bex  v.  Bathurst,  Say.  225:  *The  words  manu  forti 
are  understood  to  import  something  criminal  in  its  nature,  something 
more  than  is  meant  by  the  words  vi  et  armis.'  And  Bolle  had  pre- 
viously said  (Styles,  135):  'These  words  distinguish  this  kind  of  en- 
try from  an  ordinary  trespass  by  entering  into  another's  land,  which 
is  not  so  violent  as  a  forcible  entry  is  supposed  to  be.'  The  like 
doctrine  was  repeated  by  the  court  in  The  King  v.  Wilson,  8  Term 
Bep.  361.  In  Bex  v.  Starr,  3  Burr.  1698,  an  indictment  for  unlaw- 
fully entering  a  yard  and  digging  the  ground  and  erecting  a  shed, 
and  unlawfully  and  with  force  putting  out  the  owner  from  the  pos- 
session and  keeping  him  out,  was  quashed,  the  facts  charged  not 
amounting  to  a  forcible  entry  and  detainer.  A  distinction  was  rec- 
ognized between  the  entry  into  a  dwelling-house,  and  putting  the 
tenant  out  of  possession,  as  in  Bex  ▼.  Bathurst,  and  the  entry  into 
an  uninhabited  indoaure.  In  Bex  y.  Bake  and  others,  Id.  1731, 
an  indictment  against  sixteen  persons  for  forcible  entry  in  breaking 
and  entering  with  force  and  arms,  a  close,  not  a  dwelling-house,  and 
unlawfully  and  unjustly  expelling  the  prosecutors  and  keeping  them 
out  of  possession,  was  quashed,  on  motion,  for  not  showing  sufficient 
actual  force,  violence,  unlawful  assembly,  riot,  or  other  circum- 
stances. 

"The  same  doctrine  is  maintained  in  the  American  cases.  In 
Pennsylvania  v.  Bobinson,  Add.  14,  it  was  held  that  there  must  be  at 
least  such  acts  of  violence,  or  such  threats,  menaces,  or  gestures  as 
may  give  a  man  reason  to  apprehend  personal  injury  or  danger  in 
standing  in  defense  of  his  possession.  In  Pennsylvania  v.  Waddle, 
Add.  41,  the  court  directed  the  jury,  that  if  the  meaning  and 
tendency  of  the  words  used  by  the  defendant  were  to  impress  on  the 
complainant  a  terror  of  personal  harm,  if  he  should  proceed  to  take 
possession,  it  was  force,  but  if  their  meaning  was  only  to  signify  that 
he  would  not  give  up  his  claim,  which  he  thought  a  just  one,  until 
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by  legal  triAl  it  was  declared  unjiiaty  thia  was  not  foree.  In  Com- 
monwealth T.  Dudley,  10  Maia.  403,  it  was  lield  that  'there  mnst  be 
some  apparent  violence  offered  in  deed  or  in  word  to  the  person  of 
another,  or  the  party  mast  be  furnished  with  unusual  offensive 
weapons,  or  attended  by  an  unusual  multitude  of  people,  all  of  which 
circumstances  would  tend  to  excite  terror  in  the  owner,  and  prevent 
him  from  claiming  or  maintaining  his  rights'  "i  Butts  v,  Voorhees, 
13  N.  J.  L.  13,  22  Am.  Dec.  489. 

Acts  tending  to  breaches  of  the  peace  are  generally  sufficient:  Tur^ 
ner  v.  Lumbrick,  1  Meigs,  7.  Sometimes  acts  of  this  character  have 
been  said  to  be  necessary:  Harrington  v.  Scott,  1  Mich.  17;  but 
doubtless  there  may  be  acta  of  force  and  violence  which  do  not 
amount  to  breaches  of  the  peace,  and  yet  sufficiently  indicate  a  forci- 
ble entry:  Smith  v.  Hoag,  45  DL  250;  though  they  do  not  excite  fear 
of  personal  danger:  Berry  v.  Williams,  21  N.  J.  L.  423. 

There  is  no  necessity  that  the  force  offered,  or  intended  to  be  of- 
fered, if  necessary,  should  be  resisted,  if  the  failure  to  resist  it  is 
due  to  intimidation  or  well-founded  belief  that  the  resistance  will  be 
useless.  "The  law  does  not  require  a  vain  thing  to  be  done,  and  in 
the  case  of  an  entry  made  where  the  parties  show  by  force  and  im- 
moderate language  their  intention  to  hold  the  property,  no  actual 
collision  would  be  required":  Ladd  v.  Dubroca,  45  Ala.  421;  O'Gal- 
laghan  v.  Booth,  6  Cal.  63;  Hunt  v.  Hicks,  3  Ind.  Ter.  275,  54  S.  W. 
818;  Harrow  v.  Baker,  2  G.  Greene,  201;  Benedict  v.  Hart,  1  Gush. 
487;  O'Donnell  v.  Mclntyre,  16  Abb.  N.  G.  84.  The  requisite  in- 
timidation does  not  necessarily  consist  of  force  or  violence  to  the  oc- 
cupant or  the  employment  of  physical  force  either  against  him  or  the 
property.  It  is  sufficient  that  it  be  of  some  other  harm  or  injury  to 
him,  as  a  threat  that  if  he  does  not  surrender  possession  within  a 
specified  time  he  will  be  arrested:  Wells  v.  Darby,  13  Mont.  504,  34 
Pac.  1092.  On  the  other  hand,  it  is  said  that  the  menace  employed 
to  intimidate  must  be  such  as  might  reasonably  have  that  effect: 
Archey  v.  Knight,  61  Ind.  311;  Tischler  v.  Knick,  57  N.  T.  Supp.  3. 
Procuring  the  arrest  of  the  occupant  without  a  warrant  and  taking 
possession  in  his  absence  and  while  he  is  in  custody,  and  then  tak- 
ing forcible  possession  of  and  removing  his  goods  sustains  the  action 
of  forcible  entry:  Pratt  v.  Stone,  10  HL  App.  633;  Tibbetts  v.  O'Gon- 
nell,  66  Ind.  171. 

The  entering  upon  property  and  constructing  fences  about  it  or 
the  tearing  down  of  fences  previously  maintained,  apparently  for  the 
purpose  of  exercising  the  dominion  of  an  owner:  Mallon  v.  Moog,. 
121  Ala.  303,  25  South.  583;  Brown  v.  French,  148  Ala.  272,  42  South. 
409;  Goverdale  v.  Curry,  48  111.  App.  213;  Stith  v.  Jones,  7  Dana^ 
434;  Meriwether  v.  Howe,  48  Mo.  App.  148;  (Jass  v.  Newman,  1 
Head,  136;  Steinlein  v.  Halsted,  42  Wis.  422;  the  forcing  of  doors  and 
taking  keys  from  the  prior  occupant:  McCauley  v.  Weller,  12  CaL 
500;  the  knocking  off  of  boards  nailed  across  doors:  Lissner  v.  State^ 
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84  Ga.  669,  20  Am.  St.  Bep.  389,  11  S.  E.  500;  the  forcing  of  the  lock 
of  a  church  to  hold  senrices  therein:  Central  Park  B.  Church  ▼.  Pat- 
terson, 9  Misc.  Bep.  452,  30  N.  Y.  Supp.  248;  the  breaking  of  the 
doors  and  windows  of  a  building  to  gain  possession  thereof:  David- 
son V.  PhDlips,  9  Terg.  93,  30  Am.  Dec.  393;  Mussey  v.  Scott,  32  Vt. 
82;  Ainsworth  v.  Barry,  35  Wis.  136 — ^have  all  been  regarded,  and 
we  think  properly,  as  sufficient  evidence  of  forcible  entries.  The  en- 
tering of  a  house  by  the  aid  of  false  keys  makes  the  person  so  en- 
tering guilty  of  a  forcible  detainer,  under  a  statute  providing  that 
every  person  is  so  guilty  of  a  forcible  detainer,  who  "by  breaking 
open  doors,  windows,  or  other  parts  of  a  house,  enters  upon  or  in  any 
real  property":  Winchester  v.  Becker,  4  Cal.  App.  382,  88  Pac.  295. 
A  forcible  entry  is  not  complete  until  the  occupant  if  expelled: 
Valencia  v.  Couch,  32  Cal.  339,  91  Am.  Dec  589;  Hoffman  v.  Har- 
rington, 22  Mich.  52.  Therefore,  the  force  requisite  to  support  the 
proceeding  may  be  employed  at  any  stage  of  the  transaction  up  to 
and  including  the  actual  expulsion  or  surrendering  of  possession,  and 
the  action  is  not  defeated  by  showing  that  at  some  stage  no  force 
was  employed  for  the  force,  whenever  or  wherever  employed,  gives 
character  to  the  whole.  Therefore,  if  there  were  two  blocks  of  land 
within  the  same  inclosure,  and  the  violence  or  force  not  employed  with 
respect  to  one,  still  both  may  be  recovered  by  the  proceeding,  if  the 
entry  effected  as  to  the  other  block  was  aimed  at  and  for  the  pur- 
pose of  procuring  possession  of  both  blocks:  Pharis  v.  Gere,  110  N.  T. 
335,  18  N.  B.  135,  1  L.  B.  A.  270. 

Among  the  acts  which  have  been  held  insufficient  to  support  the  al- 
legation of  a  forcible  entry  may  be  mentioned  the  removal  of  a 
fence:  McGonegal  v.  Walker,  23  Ala.  361;  the  opening  of  a  gate  and 
thereby  entering  the  premises:  Fowler  v.  Prichard,  148  Ala.  261,  41 
South.  667;  the  building  of  a  house  upon  part  of  a  tract:  Thompson 
V.  Smith,  28  Cal.  527;  placing  property  on  a  lot  and  the  sidewalk  in 
front  thereof:  Brawley  v.  Bisdon  Iron  Works,  38  Cal.  676;  enter- 
ing upon  unworked  mining  ground,  though  there  was  a  subsequent 
refusal  to  deliver  possession  upon  demand:  Laird  v.  Waterford,  50 
<*al.  315;  Coker  v.  McKinney,  68  Ga.  289;  entering  premises  by  the 
use  of  keys:  Livingston  v.  Webster,  26  Fla.  325,  8  South.  442;  re- 
fusing to  desist  from  causing  rails  to  be  split  and  a  fence  to  be 
erected:  Stuckey  v.  Carleton,  66  Ga.  215;  or  from  closing  a  church 
and  afterward  locking  the  gate  and  posting  notices  forbidding  all 
persons  from  trespassing  on  the  premises:  Lott  v.  Peterson,  95  Ga. 
516,  20  S.  E.  275;  taking  possession  of  property  after  the  termina- 
tion of  a  lease,  the  tenant  having  previously  consented  that  such  pos- 
session be  taken:  Bobinson  v.  Marshall,  25  Ky.  Law  Bep.  1785,  78 
8.  W.  904;  going  with  a  workman  to  an  empty  tenement,  demanding 
the  key  to  a  padlock  with  which  the  door  was  fastened,  and,  being 
refused,  ordering  the  workman  to  enter  through  an  opening  in  the 
floor,  and,  after  entering,  using  an  ax  to  remove  the  padlock:  Pike 
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V.  Witt,  104  Mass.  595;  entering  a  house  to  make  repairs,  receiving 
a  key  tlierofor,  though  in  entering  it  was  necessary  to  overcome  some 
obstacles  placed  there  by  the  plaintiff:  Seifert  v.  Withington,  63  Mo. 
577;  entering  in  the  absence  of  the  occupant,  cutting  timber,  building 
a  small  cabin,  fastening  the  door,  and  then  leaving  the  premises: 
Pauley  v.  Chapman,  2  Bob.  (Va.)  235;  and  going  to  and  entering  on 
land,  erecting  a  small  cabin  and  slaughter-house,  removing  part  of  the 
fences,  and  two  or  three  days  afterward,  when  the  former  occupant 
went  to  retake  possession,  announcing  the  purpose  to  do  so  if  not 
forcibly  resisted,  he  saying  that  he  did  not  wish  to  be  shot,  answer- 
ing that  any  attempt  to  take  possession  by  force  would  be  resisted: 
McMinn  v.  Bliss,  31  Cal.  122.  Doubtless,  some  of  these  decisions  are 
in  conflict  with  others  that  have  been  cited  on  the  same  subject  and 
probably  with  the  weight  of  authority  upon  it.  In  Georgia,  where 
the  prosecution  is  criminal  and  is  for  a  forcible  entry  and  detainer^ 
force,  both  in  the  entry  and  detainer,  must  be  proved:  Lewis  t.  State^ 
99  Ga.  692,  59  Am.  St.  Bep.  225,  26  S.  £.  496;  and  even  when  the 
proceeding  is  in  the  nature  of  a  civil  action,  ''to  make  the  entry 
forcible,  there  must  be  such  acts  of  violence  used,  or  such  threats^ 
menaces  or  gestures  exhibited,  as  give  reason  to  apprehend  personal 
injury  or  danger  in  standing  in  the  defense  of  the  possession":  Grif- 
fin V.  Griffin,  116  Ga.  754,  42  8.  E.  1005. 

As  possession  is  not .  peaceable  until  the  former  occupant  is  ex- 
pelled and  practically  abandons  the  struggle  for  possession,  and  as 
an  entry  may  be  commenced  and  sometimes  consummated  before  the 
occupant  is  aware  that  it  will  be  attempted,  it  is  somewhat  difficult 
to  state  the  force  necessary  to  be  exercised  in  such  cases  and  the 
time  when  it  must  be  employed.  On  the  one  hand  it  is  said  that 
a  quiet  and  peaceable  entry  cannot  be  converted  into  forcible  entry 
by  subsequent  acts  of  force:  Tischler  v.  Knick,  57  N.  Y.  Supp.  3; 
and  on  the  other,  are  many  cases  which  we  are  unable  to  reconcile 
with  this  view.  Our  conclusion  is,  that  however  peaceable  the  en- 
try may  be,  yet  if  it  takes  place  in  the  absence  and  without  the 
knowledge  of  the  prior  occupant,  and  upon  his  coming  upon  the  scene, 
force  or  intimidation  is  then  employed  sufficient  to  overcome  any 
resistance  he  may  then  offer,  or  to  prevent  him  from  offering  re- 
sistance or  attempting  to  regain  possession,  such  latter  exhibition  of 
force  or  intimidation  gives  color  to  the  whole  transaction  and  re- 
quires the  entry  to  be  regarded  as  forcible,  if  the  force  employed  or 
the  intimidation  used  would  have  been  sufficient  had  they  been  em- 
ployed in  first  effecting  an  entry:  Ely  v.  Yore,  71  Cal.  130,  11  Pac. 
868;  Phelps  v.  Bandolph,  147  HI.  335,  35  N.  E.  243;  Seitz  v.  Miles, 
16  Mich.  456;  Fowler  v.  Ohnick  (Wash.),  87  Pac.  1050. 

4.  Where  the  Proceeding  la  Based  Only  on  tbe  Detainer. — ^We  shall 
now  give  some  consideration  to  those  cases  in  which  the  real  grava- 
men of  the  action  was  not  force  or  violence  in  the  entry,  but  was 
the  detainer  of  the  property,  whether  the  entry  was  forcible  or  not. 
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These  cases  may  be  presented  under  two  classes  of  statutes;  first, 
those  making  definitions  of  forcible  entries  without  requiring  in  them 
any  element  of  force;  and  second,  those  expressly  purporting  to  au- 
thorize the  maintenance  of  the  proceeding  where  the  entry  was  not 
forcible.  At  an  early  date  in  Alabama,  it  was  said  that  possession 
lawfully  acquired  may  be  converted  into  a  forcible  detainer  by  re- 
fusal to  yield  the  premises  on  demand  and  forcibly  detaining  them: 
Wright  v.  Lyle,  4  Ala.  112.  This  dictum  was  afterward  questioned 
in  the  same  state,  as  it  deserved  to  be,  unless  sustained  by  some 
statute:  Matlock  v.  Thompson,  18  Ala.  600.  The  code  of  the  state 
was,  however,  amended  to  make  forcible  entry  and  detainer  consist 
of  "entering  peaceably  and  then  by  unlawful  refusal  keeping  the 
party  out  of  possession.''  Under  this  statute,  the  unlawful  refusal 
might  be  established  by  inquiring  of  the  person  entering,  whether  he 
intended  to  give  up  the  premises,  and  his  response  that  he  had  en- 
tered the  land  of  the  government,  and  intended  to  hold  it  if  he 
could:  Welden  v.  Schlosser,  74  Ala.  355.  By  a  further  amendment, 
the  same  general  idea  was  expressed  by  declaring  that  a  forcible 
entry  and  detainer  may  consist  of  a  peaceable  entry,  "and  then  by 
an  unlawful  refusal  or  by  force  or  threats,  turning  or  keeping  the 
party  out  of  possession'':  Knowles  v.  Ogletree,  96  Ala.  555,  12  South. 
397;  Sprouse  v.  Story,  144  Ala.  542,  42  South.  23;  Lorah  v.  Emmer- 
son  (Ala.),  45  South.  228.  This  amendment,  it  has  been  held,  did  not 
convert  the  action  into  one  involving  title.  Under  and  "in  the  ab- 
sence of  all  force  either  in  entering  or  keeping  possession,  two  facts 
must  exist  in  order  to  support  the  action:  First,  there  must  have 
been  a  peaceable  intrusion  upon  a  prior  actual  possession;  second, 
there  must  have  been  a  demand  for  possession,  and  an  unlawful  re- 
fusal thereof.  It  is  not  essential  that  the  demand  for  possession 
should  be  in  writing,  or  that  it  should  be  in  express  or  positive  terms. 
It  is  a  question  of  fact  to  be  determined  by  the  justice  (or  by  the 
jury  on  appeal)  from  all  the  evidence,  whether  there  has  been  a  de- 
mand or  the  equivalent  thereof.  It  may  be  inferred  from  the  acts 
and  declarations  of  the  parties  as  well  as  shown  by  direct  testi- 
mony": Knowles  v.  Ogletree,  96  Ala.  555,  12  South.  397. 

The  early  statutes  of  California,  though  somewhat  ambiguous, 
were  construed  as  authorizing  the  proceeding  "in  the  following  cases: 
1.  When  the  entry  is  forcible;  2.  When  the  entry  is  simply  unlawful 
and  the  detainer  forcible;  3.  When  the  entry  was  lawful  and  the  hold- 
ing over  forcible":  Dickinson  v.  Maguire,  9  Gal.  46.  By  a  later  stat- 
ute, that  of  1866,  forcible  detainer  was  recognized  as  a  distinct 
cause  of  action,  and  declared  to  exist  "if  any  person  shall  by  force 
or  with  a  strong  hand,  or  by  menaces  and  force  or  violence,  unlaw- 
fully hold  and  keep  the  possession  of  any  lands  or  tenements,  whether 
the  same  were  acquired  peaceably  or  otherwise,"  and  such  person 
was  made  subject  to  the  same  proceedings  as  in  the  act  provided  for 
in  the  case  of  a  forcible  entry.    Like  effect  was  attributed  by  a  sub- 
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sequent  leotion  of  the  statute  to  any  person  who  unlawfully  entered 
in  the  night-time  or  during  the  absence  of  the  oeeupant,  and  after 
demand  made  for  the  surrender  of  the  possession^  for  five  days  re- 
fused to  surrender  them  to  the  former  ocenpant:  California  Stats.  1896, 
p.  768;  Shelby  ▼.  Houston,  88  CaL  410;  Treat  ▼.  Forsyth,  40  Cat. 
484.  This  statute  was  substantiaUy  incorporated  in  the  Code  of  Civil 
Procedure  of  the  state:  CaL  Code  Civ.  Proc,  sec.  1160;  Brawley 
T.  Bisdon  Iron  Works,  ^38  Cal.  676;  Kerr  ▼.  O'Keefe,  188  Cal.  415, 
71  Pac.  447;  Lasserot  ▼.  Gamble  (Cal.)>  46  Pac.  917.  The  unlawful 
entry  referred  to  under  the  statute  was  said  to  be  "a  peaceable  entry 
made  in  good  faith — ^that  is  to  say,  without  any  bona  flde  daim  or 
color  of  legal  right  to  enter,  and  not  a  peaceable  entry  made  in  good 
faith,  although  wrongful;  that  is  to  say,  in  the  belief  that  there  is 
a  legal  right  to  enter":  Shelby  ▼.  Houston,  38  CaL  410;  Townsend  ▼. 
Little,  45  CaL  673;  but  the  code  made  all  entries  on  the  actual  pos- 
session of  another  unlawful,  and  hence  eliminated  the  question  of 
good  faith  in  the  entry:  Toll  v.  HoUis,  60  Cal.  569;  Bank  of  Cali- 
fornia y.  Taaffe,  76  CaL  626,  18  Pac.  781;  Oiddings  ▼.  '76  Land  4 
Water  Co.,  83  Cal.  96,  23  Pac.  196.  As  to  the  force  or  menace  re- 
quired to  support  the  proceeding  in  forcible  detainer,  we  apprehend 
that  it  must  be  the  same  in  character  and  degree  as  to  support  an 
action  for  forcible  entry,  except  that  it  is  ordinarily  employed  rather 
to  intimidate,  and  thereby  prevent  an  attempt  at  re-entry,  than  in 
the  actual  resistance  of  such  attempt.  Hence,  if  after  an  entry  is 
made,  the  former  occupant  or  his  agent  comes  to  the  property,  and 
finding  thereon  the  new  occupant  or  his  agent  standing  at  a  window 
with  a  pistol  in  his  hand  and  giving  the  warning  not  to  come  around 
there,  a  forcible  detainer  is  made  out,  though  it  appears  at  the  trial 
that  the  pistol  was  not  loaded  or  even  put  together,  if  the  person 
representing  the  former  occupant  believed  he  would  be  shot  at  if 
he  attempted  to  enter,  and  for  that  reason  desisted  from  such  at- 
tempt: Bank  of  California  v.  Taaffe,  76  Cal.  626,  18  Pac  781;  Van- 
hood  V.  Story,  4  Humph.  59.  If  one  has  the  peaceable  possession  of 
property  and  it  is  entered  upon  by  another,  and  the  first  possessor 
regains  possession,  he  is  not  obliged  to  surrender  such  possession  on 
demand,  and  is  not  guilty  of  a  forcible  detainer  because  he  refused 
to  do  so.  If  this  construction  of  the  statute  were  correct,  "it  would 
result  that  if  one  be  peaceably  but  unlawfully  in  possession  of  an- 
other's dwelling-house,  and  if  the  true  owner,  in  the  absence  of  the 
occupant,  peacefully  and  without  violence  or  threats,  regains  pos- 
session of  his  own  property,  then  the  refusing  the  intruder  to  re- 
enter, he  would  be  guilty  of  forcible  entry  under  subdivision  2  of 
section  1159,  and  of  forcible  detainer  under  the  first  subdivision  of 
section  1160.  But  the  statute  was  not  intended  to  apply  to  such  a 
case":  Potter  v.  Mercer,  53  Cal.  667;  Bliss  v.  Johnson,  73  N.  Y. 
529,  94  N.  T.  235;  O'Donnell  v.  Mclntyre,  2  N.  Y.  St  Bep.  689. 
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In  Georgia,  under  eection  4808  of  the  Civil  Code,  authorizing  pro- 
ceedings to  eject  intruders,  the  good  faith  of  the  party  entering  is 
material,  and,  if  established,  relieves  him  from  the  proceeding.  The 
question  is  not,  does  he  have  the  right,  but  does  he  in  good  faith 
claim  it:  Poulan  v.  Sellers,  20  Ga.  228;  McHahn  ▼.  Stansell,  89  Oa. 
197;  Nicholas  ▼.  Chandler,  46  Ga.  479;  Pratt  v.  Fountain,  78  Ga. 
261;  Thorpe  v.  Atwood,  100  Ga.  597,  28  S.  E.  287;  Coffey  v.  Pace, 
106  Ga.  293,  32  8.  £.  116;  Lane  v.  WUliams,  114  Ga.  124,  39  8.  E. 
919.  The  resistance  necessary  to  make  the  detainer  unlawful  may 
consist  of  a  declaration  that  the  persons  in  possession  will  not  yield 
possession  except  to  the  sheriff,  and  if  anyone  else  gets  possession 
it  will  be  over  their  dead  bodies:  Brown  v.  McJunkin,  99  (}a.  91,  24 
8.  B.  855.  In  this  state,  if  the  owner  can  get  possession  of  his  land 
without  a  breach  of  the  peace,  he  may  lawfully  do  so,  and  maintain 
such  possession  against  any  prior  possessor  who  was  merely  an  in- 
truder: Clower  V.  Maynard,  112  Ga.  340,  37  8.  E.  370.  In  Illinois, 
as  we  have  shown,  forcibly  entry  is  not  required  in  certain  cases, 
but  only  that  it  be  against  the  will  of  the  occupant:  Boberts  v.  Mc- 
Ewen,  81  HI.  App.  413;  Cross  v.  Campbell,  89  HI.  App.  489.  In  Kan- 
sas, Kentucky,  Maine,  Massachusetts,  Minnesota,  Missouri,  and  Ne- 
braska, the  proceeding  may  be  maintained  without  there  being  force 
in  the  entry,  and  in  truth,  the  question  of  force  is  generally  elim- 
inated: Campbell  v.  Coonradt,  22  Kan.  704;  Campbell  v.  Miracle,  29 
Ky.  Law  Bep.  746,  96  S.  W.  452;  Qapp  v.  Paine,  18  Me.  264;  Mitchell 
V.  Shanley,  15  Gray,  319;  Warren  v.  Bitter,  11  Mo.  354;  Wunsch  v. 
Gretel,  26  Mo.  580;  Estabrook  v.  Hateroth,  22  Neb.  281,  34  N.  W. 
634;  Post  V.  Bohner,  23  Neb.  257,  36  N.  W.  508;  Blaehford  v.  Fren- 
aer,  44  Neb.  829,  62  N.  W.  1101. 

In  Michigan,  a  forcible  detainer  after  a  peaceable  entry  is  not  for- 
bidden, unless  the  entry  was  unlawful:  Hoffman  v.  Harrington,  22 
Mich.  52;  Davis  v.  Woodward,  19  Minn.  174;  and  a  person  so  ef- 
fecting a  peaceable  entry  may  resist  force  in  attempting  to  remove 
him:  Bichter  v.  Cordes,  100  Mich.  278,  58  N.  W.  1110.  One  coming 
rightfully  into  the  possession-  of  property  under  a  lease  is  not,  on 
the  ground  that  his  lease  has  e^ired,  guilty  of  a  forcible  detainer 
because,  in  response  to  a  demand  for  possession,  be  answers  that  he 
will  not  go  out  until  put  out:  Appleton  v.  Buskirk,  67  Mich.  407,  34 
N.  W.  708. 

A  statute  of  Oklahoma  provided  that  any  justice  within  his  proper 
county  had  power  to  inquire  "as  well  against  those  who  made  an 
unlawful  and  forcible  entry  on  lands  and  tenements,  and  detain  the 
same,  as  against  those  who,  having  a  lawful  and  peaceable  entry 
into  lands  or  tenements,  unlawfully  and  by  force  hold  the  same,"  etc. 
The  court,  however,  held  that  one  who  is  placed  in  possession  of  land 
without  force  and  violence  by  a  mandatory  injunction  was  not,  on 
its  dissolution,  removable  under  the  act,  if  he  had  been  finally  awarded 
the  lands  by  the  land  department,  because  under  such  decision  his 
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possession  became  lawful:  Frantz  ▼.  Baylor,  12  Okla.  2S2,  71  Pac» 
217. 

Under  the  laws  of  South  Dakota  making  a  forcible  entry  and  de- 
tainer proceeding  maintainable  "where  a  party  has  by  force,  intimida- 
tion,  fraud  or  stealth  entered  upon  prior  actual  possession  of  real  prop- 
erty of  another  and  detains  the  same/'  the  defense  may  be  made 
that  the  entry  was  in  good  faith  under  a  purchase  from  an  actual  oc- 
cupant: Torrey  ▼.  Berke,  11  8.  Dak.  155,  76  N.  W.  302. 

The  statutes  of  Vermont,  while  they  purport  to  provide  for  forcible 
entries  only,  are  in  spirit  and  reason  equally  applicable  to  peaceable 
entries  followed  by  forcible  detainers,  and  the  acts  of  a  person  peace- 
ably entering  upon  the  possession  of  a  prior  occupant  and  forcibly 
preventing  him  from  putting  his  cattle  into  a  field  and  thus  com- 
pelling him  to  quit  the  premises,  are  admissible  to  show  a  forcible 
detainer:  Foster  v.  Kelsey,  36  Vt.  199,  84  Am.  Dec.  676. 

A  forcible  detainer  under  the  statutes  of  Washington  involves:  "(1) 
an  entry  during  the  absence  of  the  occupant;  (2)  a  demand  for  sur- 
render by  the  party  dispossessed;  and  (3)  a  refusal  for  three  days  to 
surrender  to  the  former  occupant."  Under  this  and  similar  statutes, 
if  it  la  a  tenant  who  was  in  possession  and  upon  whose  possession 
the  unlawful  entry  is  made,  he  is  not  entitled  to  maintain  the  pro- 
ceeding for  a  forcible  or  unlawful  detainer:  Ghezum  v*  Campbell, 
42  Wash.  660,  85  Pac  85. 

e.    Notice  and  Demand  for  Poesessioii. 

1*  When  Necessary. — ^Forcible  entry  is,  in  its  natural  import,  aii 
adverse  proceeding  in  which  there  can  be  no  elaim  that  the  posses- 
sion initiating  it  could  be  taken  in  ignorance  of  the  claims  of  the 
person  upon  whose  possession  the  forcible  entry  was  made,  and  hence 
there  can  be  no  more  reason  for  exacting  a  demand  or  notice  be- 
fore resorting  to  the  proceeding  to  recover  possession  than  there  ia 
for  a  like  preliminary  to  authorize  an  action  to  recover  for  any  other 
tort  or  trespass.  It  may  be  safely  assumed,  unless  some  statute  ca& 
be  found  expressly  requiring  it,  that  no  demand  or  notice  need  be 
made  to  support  an  action  or  proceeding  for  a  forcible  entry:  Knowlea 
V.  Ogletree,  96  Ala.  555,  12  South.  397;  Kilbum  v.  Bitehie,  2  Gal. 
145,  56  Am.  Dec.  326;  Famcomb  v.  Stem,  18  Colo.  379,  32  Pac.  612; 
Stillman  v.  Palis,  134  HI.  532,  25  N.  E.  786;  Thomasson  v.  Wilson,  4a 
m.  App.  398;  McGrath  v.  Miller,  61  HI.  App.  497;  Goodlet  v.  Cleave- 
land,  12  B.  Hon.  430;  Babe  v.  Fyler,  10  Smedes  &  M.  440,  48  Am.  Dec 
763;  Crane  v.  Dod,  2  N.  J.  L.  320;  Smith  v.  Boeder,  21  Or.  541,  28  Pac» 
890,  15  L.  B.  A.  172;  Spillman  v.  Walt,  12  Heisk.  574;  Mallory  v. 
Hanuar  Oil  Works,  86  Tenn,  598,  8  S.  W.  396;  Beauchamp  v.  Bun> 
nels  (Tex.  Civ.  App.),  79  S.  W.  1105;  Warren  v.  Kelly,  17  Tex.  544;. 
Foster  v.  Kelsey,  36  Yt  199,  84  Am.  Dec  676;  Allen  v.  Paul,  24 
Gratt.  332;  Shannon  v.  GrindstafF,  11  Wash.  536,  40  Pac  123.  In  a. 
few  of  the  states  a  demand  for  possession  seems  to  be  required  thougk 
the  entry  of  the  defendant  was  forcible:  Nason  v.  Beet,  17  Kan.  408f 
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Stattler  ▼.  Sparks,  51  Kan.  19,  31  Pae.  301;  Oklahoma  City  ▼.  Hill, 
4  Okl.  521,  41  Pae.  568;  Smith  t.  Finger,  15  Okl.  120,  79  Pae.  579. 
Where  the  proceeding  is  for  a  forcible  or  nnla.vful  detainer,  the  fact 
that  the  defendant  has  failed  to  surrender  possession  after  a  demand 
w  very  generally  a  part  of  the  offense,  or,  in  other  words,  of  the 
gist  of  the  action,  and  therefore  a  demand  for  possession  must  be 
established,  especially  if  the  original  entry  was  peaceable:  Knowles 
▼.  Ogletree,  96  Ala.  555,  12  South.  397;  Farley  ▼.  Bay  Shell  Boad  Co., 
125  Ala.  184,  27  South.  770;  Brawley  v.  Bisdon  Iron  Works,  38  Cal. 
676;  Tivenen  ▼.  Monahan,  76  Cal.  131,  18  Pae.  316. 

2.  By  and  to  Whom  may  be  Qiven. — ^We  apprehend  that  what  we 
have  said  on  this  subject  in  our  note  to  Washington  ▼.  Moore,  120 
Am.  St.  Bep.  45,  46,  is  equally  to  demands  for  possession  when  re- 
quired in  actions  for  forcible  entry  and  detainer  with  respect  to  the 
persons  who  may  give  the  demand:  Carico  v.  Kling,  11  Colo.  App. 
349,  53  Pae.  390;  Smith  t.  Soper,  12  Colo.  App.  264,  55  Pae.  195; 
Nason  v.  Best,  17  Kan.  408;  Conaway  ▼.  Gore,  22  Kan.  216;  Voigt 
T  Avery,  14  Mo.  App.  48;  Hyde  v.  Goldsby,  25  Mo.  App.  29;  Dreh- 
man  ▼.  Stifel,  41  Mo.  184,  97  Am.  Dec.  268;  Post  ▼.  Bohner,  23  Neb. 
257,  36  N.  W.  508;  Oklahoma  City  ▼.  Hill,  4  Okl.  521,  46  Pae.  568; 
Bums  ▼.  Noell,  12  Okl.  183,  69  Pae.  1076;  Shannon  y.  Orindstaff, 
1]  Wash.  636,  40  Pae.  123;  the  person  on  whom  it  should  be  served, 
and  the  mode  and  proof  of  serviee:  Brawley  v.  Bisdon  Iron  Works, 
38  Cal.  676;  Doss  v.  Craig,  1  Colo.  177;  White  v.  Bailey,  14  Conn. 
271;  Wheelan  v.  Fish,  2  HI.  App.  447;  Eldridge  v.  Holway,  18  HI. 
446;  Ball  v.  Peck,  43  111.  482;  Vennum  ▼.  Vennum,  56  111.  430;  Nason 
V.  Best,  17  Kan.  408;  StuUer  v.  Sparks,  51  Kan.  19,  31  Pae.  301; 
Peddicord  v.  Berk,  74  Kan.  236,  86  Pae.  465;  Hyde  ▼.  Ooldsby,  25 
Mo.  App.  29;  Morris  C.  &  B.  Co.  t.  Mitchell,  31  N.  J.  L.  99;  Bichard- 
son  ▼.  Penny,  6  Okl.  328,  50  Pae.  231;  Burns  v.  Noell,  12  Okl.  133, 
69  Pae.  1076;  Greenamayer  v.  Coat,  12  Okl.  452,  72  Pae.  377. 

8.  Time  to  be  CMTen. — Unless  some  statute  undertakes  to  specify 
the  time  when  the  demand  must  be  made,  or  the  number  of  days* 
notiee  which  the  occupant  must  have  before  the  action  can  be  com- 
menced against  him,  or  before  he  will  be  deemed  guilty  of  a  forcible 
detainer,  it  is  suffieient  that  the  demand  was  made  at  any  reasonable 
time  before  the  proceeding  was  begun:  Meeham  ▼.  McKay,  37  Cal. 
154;  Doss  v.  Craig,  1  Colo.  177;  Lehman  v.  Whittington,  8  HI.  App. 
374;  Huftalin  ▼.  Misner,  70  HI.  205.  Some  of  the  statutes,  however, 
specify  the  time  when  the  notice  must  be  served,  or,  at  least,  that 
it  must  be  served  a  specified  time  before  the  eommeneement  of  the 
action:  Douglass  ▼.  Whitaker,  32  Kan.  381,  4  Pae.  824;  Stuller  v. 
Sparks,  51  Kan.  19,  31  Pae.  301;  Bums  ▼•  Noell,  12  Okl.  133,  69  Pae. 
1070.  The  giving  of  too  much  time,  as  where  the  notice  is  received 
thirty  days  before  the  commencement  of  the  proceeding,  when  the 
statute  ezaeta  three  days  only,  is  immaterial:  Shnvar  v.  Klinken- 
barg,  67  Xowa,  644^  26  N.  W.  770;  but  it  ifl  said  that  if  the  statuta 
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requirefi  the  notice  to  specify  that  the  action  is  about  to  be  begun,  a 
suit  instituted  one  year  afterward  is  not  maintainable:  Douglass  v. 
Whitaker,  32  Kan.  381,  4  Pae.  874. 

4.  Fonn  of  tlM  Notice  or  Demand. — Some  of  the  statutes  require 
the  notice  to  be  in  writing:  Lehman  ▼.  Whittington,  8  111.  App.  374; 
Nason  v.  Best,  17  Kan.  408;  Hyde  t.  Goldsby,  25  Mo.  App.  29.  In 
the  absence  of  such  requirement,  the  notice  may  be  oral  as  well  as 
written:  Knowles  ▼•  Ogletree,  96  Ala.  555,  12  South.  397.  Unless 
some  statutory  form  is  prescribed,  no  special  form  is  indispensable, 
and  every  demand  must  be  sufficient  from  which  the  person  to  whom 
it  is  given  must  understand,  if  of  common  understanding,  what  is 
demanded  of  him  and  by  whom:  Farr  v.  Farr,  21  Ark.  573;  Gardner 
V.  Eberhart,  82  HI.  816;  Gonaway  v.  Gore,  22  Kan.  216;  Best  v. 
Frazier,  16  OkL  523,  85  Pac.  1119.  The  property  should  be  de- 
scribed, but,  as  in  other  writings,  any  description  will  suffice  from 
which  the  property  intended  to  be  demanded  can  be  identified  with 
certainty:  Farr  v.  Farr,  21  Ark.  573;  Grant  v.  Marshall,  12  Neb.  488, 
11  N.  W.  743;  Cummings  v.  Winters,  19  Neb.  719,  28  N.  W.  302; 
Seeley  v.  Adamson,  1  Okl.  78,  26  Pac.  1069. 

VL    Defenses. 

a.  The  Denial  of  any  Essential  Matter  Alleged  in  the  Ctomplalnt. — 
It  has  been  held  that  matter  in  abatement  is  not  pleadable  in  an 
action  of  forcible  entry:  Jones  ▼.  Overton,  4  Bibb.  334.  The  de- 
fendant may  present  both  negative  and  affirmative  defenses.  By 
this  we  mean  he  may  ^eny,  and  offer  evidence  to  disprove,  any  mat- 
ter alleged  by  the  plaintiff  and  which  is  necessary  to  support  a  re- 
covery by  him,  and  hence  may  show  that  the  entry  of  the  defendant 
was  peaceful  and  not  attended  with  any  violence:  Walters  v.  Bogers, 
9  Ala.  834;  Brooke  v.  O'Boyle,  27  HI.  App.  384;  Farmer  v.  Hunter, 
45  Mich.  337,  7  N.  W.  904;  Benjamin  v.  Beach,  65  Miss.  347,  3  South. 
657;  Beed  v.  Bell,  26  Mo.  216;  Hokpkins  v.  Calloway,  3  Sneed,  11; 
Bird  V.  Fannon,  3  Head,  12;  Foster  ▼.  Kelsey,  36  Vt.  199,  84  Am. 
Dec  676;  Ferrell  v.  Lamar,  1  Wis.  8;  that  he  did  not  take  possession 
of  the  property  sued  for  or  did  not  detain  it  at  the  eommencement  of 
the  proceeding:  Preston  ▼.  Davis,  112  HL  App.  636;  Gill  v.  Jones, 
57  Miss.  367;  that  the  plaintiff  was  never  in  possession  of  the  prop- 
erty sued  for,  or,  if  so,  that  he  has  abandoned  the  possession:  Dudley 
V.  Lee,  39  HI.  339.  But  the  abandonment  of  possession  by  the  plain- 
tiff cannot  constitute  any  defense  if,  before  the  forcible  entry,  he 
had  resumed  such  possession;  Keyser  v.  Bawlings,  22  Mo.  126.  The 
abandonment  by  plaintiff  after  the  defendant's  entry  is  not  a  de- 
fense: Spellman  v.  Bhode,  S3  Mont.  21,  81  Pae.  395.  The  absence 
of  a  refusal  on  the  part  of  the  defendant  to  deliver  possession  cannot 
constitute  a  defense  if,  as  a  matter  of  fact,  after  demand,  he  con- 
tinues to  hold  possession  of  the  property:  Floyd  ▼•  BiekS|  11  Ark.  451. 
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b.    AfflrmatlTe  Defenses. 

1.  Title  or  Bight  to  PosrtessiOQ. — ^We  believe  the  nile  to  be  with- 
out exeeption  that  in  proeeedings  for  forcible  entry  and  detainer  title 
eannot  be  drawn  direetly  into  queation^  and,  considered  as  a  defense, 
is  always  immaterial.  The  plaintiff  need  not  establish  any  title  on 
his  part,  and  the  defendant  will  not  be  permitted  to  prove  as  a  de- 
fense that,  though  his  entry  was  Torcible,  he  was  the  owner  of  the 
property,  and  therefore  was  and  is  entitled  to  be  in  possession  there- 
of: Townsend  v.  Van  Aspen,  38  Ala.  572;  Milner  ▼.  Wilson,  45  Ala. 
478;  Espalla  v.  Gottschalk,  95  Ala.  254,  10  South.  755;  O'Donohue 
T.  Holmes,  107  Ala.  489,  18  South.  263;  Mallon  y.  Moog,  121  Ala. 
303,  25  South.  583;  Moye  ▼.  Thurber,  146  Ala.  180,  40  South.  822; 
Brown  ▼.  French,  148  Ala.  272,  42  South.  409;  Logan  ▼.  Lee,  53  Ark. 
94,  12  S.  W.  422;  Towell  v.  Etter,  69  Ark.  34,  59  S.  W.  1096;  Wash- 
ington v.  Moore,  84  Ark.  220,  120  Am.  St.  Bep.  29,  105  S.  W.  253; 
Sanches  ▼.  Loureyro,  46  Cal.  461;  Baker  v.  Dickson,  62  Cal.  19; 
Bank  of  California  ▼.  Taaffe,  76  Cal.  626,  18  Pac.  781;  Felton  v. 
Millard,  81  Cal.  540,  22  Pac.  750;  Lasserot  ▼.  Gamble  (Cal.),  46  Pac. 
917;  Montijo  ▼.  Shore  (Cal.  App.),  92  Pac.  512;  Smith  y.  Soper,  12 
Colo.  App.  264y  55  Pac.  195;  Potts  ▼.  Magnes,  17  Colo.  364,  30  Pac. 
58;  Dutton  t.  Tracy,  4  Conn.  79;  White  ▼.  Bailey,  14  Conn.  271; 
Kelley  ▼.  Andrew,  8  Colo.  App.  122,  32  Pac.  175;  Carico  v.  Kling, 
11  Colo.  App.  349,  53  Pae.  390;  Murry  ▼.  Burris,  6  Dak.  170,  42  N. 
W.  25;  Walls  ▼.  Endel,  17  Fla.  478;  Greeley  ▼.  Spratt,  19  Fla.  644; 
Slate  ▼.  Eiseameyer,  94  HI.  96;  Shoudy  v.  School  Directors,  32  111. 
290;  Smith  v.  Hollenback,  51  111.  223;  Allen  ▼.  Tobia,  77  III.  169; 
Kenley  ▼.  Luke,  106  111.  395;  Thomasson  v. -Wilson,  146  Dl.  384,  31 
N.  B.  432;  Boby  v.  Calumet  etc.  D.  Co.,  211  111.  173,  71  N.  E.  822; 
Pederson  ▼.  Cline,  27  111.  App.  249;  Frank  v.  Palmer,  65  111.  Ap'>. 
124;  Boberts  v.  McEwen,  81  111.  App.  413;  MeDaniel  v.  School  Di- 
rectors, 125  Dl.  App.  332;  Boss  ▼.  Toungman,  125  111.  App.  49^; 
Merki  ▼.  Merki,  212  Dl.  121,  72  N.  E.  9;  Folsom  v.  Hunter,  6  Ind. 
Ter.  453,  98  S.  W.  156;  Stephens  y.  McCloy,  36  Iowa,  659;  Eercheval 
▼.  Ambler,  4  Dana,  166;  Taylor  v.  White,  1  T.  B.  Mon.  37;  Mattox 
V.  Helm,  5  Litt.  186;  Tucker  v.  Phillips,  2  Met.  (Ky.)  416;  Robin- 
son V.  Marshall,  25  Ky.  Law  Bep.  1785,  78  S.  W.  904;  MeCormick 
V.  McDowell,  28  Ky.  Law  Bep.  854,  90  S.  W.  541;  Engle  v.  Tennis 
C.  Co.,  30  Ky.  Law  Bep.  1269,  101  S.  W.  369;  Hendrickson  ▼.  Lin- 
ville,  31  Ky.  Law  Bep.  967,  104  S.  W.  688;  Casey  v.  King,  98  Mass. 
503;  Page  v.  Dwight,  179  Mass.  29,  48  N.  E.  850,  39  L.  B.  A.  418; 
Hill  V.  Olin,  82  Mich.  643,  46  N.  W.  1038;  Loring  v.  Willis,  4  How. 
(Miss.)  383;  LobdeU  ▼.  Mason,  71  Miss.  937,  15  South.  44;  Beeler  v. 
Cardwell,  29  Mo.  72,  77  Am.  Dec.  550;  Finney  v.  Cist,  34  Mo.  303, 
84  Am.  Dec.  82;  Dilworth  ▼.  Fee,  52  Mo.  130;  Silvey  v.  Summer,  61 
Mo.  253;  Sitton  v.  Sapp,  62  Mo.  App.  197;  Baleh  y.  Myers,  65  Mc. 
App.  422;  Stewart  v.  Mills  (Mo.  App.),  79  S.  W.  988;  Bedman  v. 
Perkins,  122  Mo.  App.  164,  98  S.  W.  1097;  Parks  v.  Berkley,  1  Mont. 
514;   Spellman  t.  Bhode,  33   Mont.  21,  81   Pac.  395;   Grohousky  y. 
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Long,  20  Neb.  362,  30  N.  W.  257;  Brown  v.  Feagins,  37  Neb.  256, 
55  N.  W.  1048;  Tarpenning  v.  King,  00  Neb.  213,  82  N.  W.  621; 
Laehman  ▼.  Burnett,  16  Nev.  154;  Mereereau  v.  Bergin,  15  N.  J.  L. 
244,  29  Am.  Dec.  684;  Bomero  v.  Gonzales,  3  N.  Mex.  5,  1  Pac.  511; 
O'Donnell  v.  Melntyre,  16  Abb.  N.  C.  84;  Mosseller  ▼.  Deaver,  106 
N.  0.  494,  19  Am.  St.  Bep.  540,  11  S.  £.  529,  8  L.  B.  A.  537;  Smith 
V.  I^dley,  2  Handy,  70;  Oklahoma  City  ▼.  Hill,  4  Okl.  521,  46  Pae. 
568;  Ghisholm  v.  Weise,  5  Okl.  217,  47  Pae.  1086;  McDonald  ▼. 
StUes,  7  Okl.  327,  54  Pac.  487;  Hackney  ▼.  McEee,  12  Okl.  401,  75 
Pac.  535;  ShorteBB  ▼.  Wirt,  1  Or.  90;  Altree  ▼.  Moore,  1  Or.  350; 
White  v.  Suttle,  1  Swan,  169;  McBae  ▼.  White  (Tex.  Civ.  App.),  42 
S.  W.  793;  Dustin  v.  Cowdry,  23  Vt.  681;  Olinger  ▼.  Shepherd,  12 
Qratt.  462;  Mears  ▼.  Dexter,  86  Va.  828,  11  S.  £.  538;  Gore  v.  Al- 
tice,  33  Wash.  335,  74  Pac.  556;  Moore  ▼.  DongktBB,  14  W.  Va.  708; 
Gates  ▼.  Winslow,  1  Wis.  650;  Newton  ▼.  Leary,  64  Wis.  190,  25 
N.  W.  39;  Brown  ▼.  Slater,  23  App.  D.  C.  51;  Beepublica  v.  Shry- 
ber,  1  Dall.  68,  1  L.  ed.  40. 

Conceding  the  aboye  proposition  to  be  trae,  and  we  believe  the 
acquiescence  in  it  to  be  practically  universal,  it  does  not  follow  that 
evidence  of  title  may  not,  for  Bome  purposes,  be  admissible  in  an  ac- 
tion of  forcible  detainer.  Thus,  deeds  may  affect  the  question  of 
possession,  for  the  possession  taken  of  a  part  of  a  tract  under 
color  of  title  is  deemed,  as  we  have  already  shown,  to  extend  to  all 
of  the  tract  not  in  adverse  possession.  Hence,  the  general  rule,  that 
a  conveyance  may  be  admitted  in  evidence  in  so  far  as  it  bears  on 
the  question  of  possession:  Turnley  v.  Hanna,  8&  Ala.  139,  2  South. 
483;  Bailey  v.  Blacksher,  142  Ala.  254,  37  South.  827;  Murphy  v. 
Snyder,  67  Cal.  451,  8  Pac.  2;  Pearson  v.  Herr,  53  111.  144;  Smith  v. 
Hoag,  45  III.  250;  Huftalin  v.  Misner,  70  111.  205;  Griffin  v.  Kirk, 
47  111.  App.  258;  Hewlett  v.  Hyden,  4  Ind.  Ter.  176,  69  S.  W.  839. 
A  deed  may  sometimoB  be  admissible  as  bearing  on  the  possession 
of  property,  though  its  purpose  is  not  to  prove  that  actual  posses- 
sion of  a  part  as  constructive  possession  of  the  whole,  as  where  the 
plaintiff,  after  proving  the  possession  of  the  property  at  a  desig- 
nated time,  offered  in  evidence  a  conveyance  from  the  possessor  to 
himself  for  the  purpose  of  showing  that  he  had  become  entitled  to 
the  benefit  of  such  possession,  aftd  the  forcible  entry  thereon  was 
hence  an  entry  upon  his  possession:  Morgan  v.  Higgins,  37  Cal.  59. 
"The  ownership  of  the  premises  is  not  involved,  and  title  cannot 
be  tried,  though  sometimes  evidence  of  title  is  received  for  the  pur- 
pose of  showing  the  character  and  extent  of  the  plaintiff's  posses- 
sion, as  well  as  the  origin  of  the  defendant's  alleged  right  of  pos- 
session": Potts  V.  Magnes,  17  Colo.  36,4,  30  Pac.  58;  Pearson  v.  Herr, 
53  111.  144;  Nicholson  v.  Walker,  4  HI.  App.  404;  Bagor  v.  McKay, 
44  ni.  App.  79;  Moore  v.  Girten,  5  Ind.  Ter.  384,  82  S.  W.  848. 

If  the  proceeding  is  for  an  unlawful  or  forcible  detainer  after 
a  peaceable  entry,  conveyances  are  frequently  admissible,  as  where 
the  statute  of  the  state  permits  the  defendant  to  show  that  hia  entry 
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or  detainer  was  made  in  good  faith:  Thompson  v.  Smith,  28  Cal.  527; 
Dennis  y.  Wood,  48  Gal.  361.  Where  the  gist  of  the  action  is  an 
unlawful  refusal  to  deliver  possession  after  a  peaceable  entry,  the 
right  of  possession  may  be  involved,  and  the  defendant  may  show 
that  the  plaintiff  had  leased  the  property  from  the  owner,  and  after 
the  expiration  of  the  lease  the  defendant  had  entered  under  a  lease 
from  the  owner,  for  the  refusal  to  surrender  possession  cannot  be  un- 
lawful after  the  party  refusing  has  the  right  to  remain  in  possession: 
Sprouse  v.  Story,  144  Ala.  542,  42  South.  23.  In  Georgia,  under  a 
6tatute  of  that  state  providing  for  summary  process  for  ejecting 
intruders,  title  appears  to  be  admissible,  for  if  the  defendant  took 
possession,  not  as  a  squatter,  but  under  a  claim  of  title  giving  him 
the  right  to  the  possession,  he  cannot  be  an  intruder:  Poulan  v.  Sel- 
lers, 20  Ga.  228.'  The  defendant  need  not  show  the  better  title. 
His  defense  is  sufBcient  if  he  shows  he  claims  in  good  faith  a  legal 
right  to  the  possession:  McHan  v.  Stansell,  39  Ga.  197;  Thompson 
▼.  Glover,  120  Ga.  440,  47  S.  E.  953.  If  the  plaintiff  seeks  to  re- 
cover as  purchaser  at  an  execution  sale  under  a  statute  extending 
the  remedy  to  such  purchasers,  he  must  offer  evidence  of  the  judg- 
ment, execution  sale,  and  the  conveyance  to  him,  and  the  court 
must  necessarily  determine  their  validity  and  effect:  Johnson  y. 
Baker,  38  HI.  98.  A  like  rule  must  prevail  if  the  statute  extends 
the  remedy  to  grantors  in  possession,  and  the  plaintiff's  deeds  arc 
admissible  to  show  that  the  property  ^was  conveyed  to  him  by  a 
grantor  in  possession:  MuUer  y.  Balke,  167  HI.  150,  47  N.  E.  355. 
So  if ,  in  any  circumstances,  the  plaintiff's  right  to  possession  is 
dependent  upon  prior  possession  of  some  other  person  and  the  con- 
veyance by  such  person  of  his  rights  to  the  plaintiff,  that  convey- 
ance is  admissible:  Palmer  v.  Frank,  169  HI.  90,  48  N.  E.  426.  Un- 
der a  statute  authorizing  the  maintenance  of  the  action  against  a 
grantor  who,  having  conveyed,  refuses  to  deliver,  the  deed  of  such 
grantor  must  be  admissible:  Peters  v.  Balke,  170  111.  304,  48  N.  E. 
1012.  When  the  claim  is  made  that  the  entry  was  peaceable,  but 
that  the  defendant  unlawfully  refused  to  surrender  possession,  evi- 
dence of  the  fact  that  the  plaintiff  had  parted  with  his  right  of  pos- 
session, of  any  he  ever  had,  or  that  the  defendant  so  entering  was 
an  owner  entitled  to  the  possession,  should  be  received:  Mueller  v. 
Kewell,  29  111.  App.  192;  Bloomington  v.  Brophy,  32  111.  App.  400. 
A  statute  of  Indian  Territory  declares  that  *  *  when  any  person 
shall  willfully  and  with  force  hold  over  any  lands,  tenements  or 
other  possessions  after  the  determination  of  the  time  for  which  they 
were  dismissed  or  let  to  him,  or  shall  lawfully  and  peaceably  obtain 
possession,  but  shall  hold  the  same  unlawfully  and  by  force,  or  shall 
fail  or  refuse  to  pay  rent  therefor  when  due,  and  after  demand  made 
in  writing  for  the  delivery  of  the  possession  thereof  by  the  person 
having  the  right  to  such  possession,  his  agent  or  attorney  shall  re- 
fuse to  quit  such  possession,  such  person  shall  be  deemed  guilty  of 
an  unlawful  detainer."    In  a  proceeding  for  unlawful  detainer,  the 
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court  looked  at  the  titles  of  the  plaintiff  and  defendant  and  deter- 
mined in  the  case  before  it  that  the  title  claimed  by  the  defendant 
was  void,  but  that  no  recovery  could  be  had  by  the  plaintiff,  for 
the  reason  that  his  title  was  also  invalid:  Sanders  v.  Thornton,  2 
Ind.  Ter.  92,  48  S.  W.  1015. 

In  Kansas  the  question  whether  the  defendant  entered  upon  and 
occupied  the  land  under  color  of  title  may  be  material,  and  when  it 
is  so,  he  is  entitled  to  prove  to  the  jury  and  to  have  an  instruction 
upon  the  effect  of  his  evidence,  if  he  offered  testimony  to  prove  that 
he  entered  as  oral  assignee  of  one  who  had  a  contract  of  purchase 
with  the  owner  of  the  property:  Alderman  v.  Boeken,  25  Kan.  658. 
''Of  course,"  said  the  supreme  court  of  that  state,  "title  absolute 
may  not  justify  forcible  and  violent  entry  (for  the  law  does  not 
allow  disturbance  of  the  peace  in  order  to  acquire  possession,  and 
a  party  having  such  title  and  right  of  possession  must  resort  to  legal 
means  to  acquire  that  possession),  yet  evidence  of  such  title  and 
right  of  possession  is  competent  in  order  to  show  the  purpose  with 
which  the  entry  was  made  and  to  uphold  possession  if  once  peace- 
ably obtained":  Conaway  v.  Gore,  27  Kan.  122. 

In  Kentucky,  the  defendant  may  show  that  he  was  at  first  a  sub- 
tenant of  the  plaintiff  and  the  lease  expired,  whereupon  the  defend- 
and  leased  the  lands  from  the  original  lessor,  and  holds  possession 
under  him:  Elms  v*.  Bandall,  8  Dana,  100. 

In  Nebraska,  "a  justice  of  the  peace,  while  precluded  from  act- 
ing where  the  title  is  in  dispute,  has  an  authority  to  receive  deeds 
or  other  evidences  of  title  to  show  the  right  of  such  party  to  the 
possession":  Galligher  v.  Connell,  23  Neb.  391,  36  N.  W.  566;  and 
"in  all  cases  where  a  party  in  possession  claims  an  interest  in  the 
land  itself,  the  action  of  forcible  entry  and  detainer  will  not  be  al- 
lowed," and  therefore,  if  the  defendant  went  into  possession  under 
a  contract  of  purchase  from  the  plaintiff,  the  latter  cannot  main- 
tain the  action:  Chicago  B.  &  Q.  B.  R.  Co.  v.  Skupa,  16  Neb.  341, 
20  N.  W.  393;  Malloy  v.  Malloy,  24  Neb.  766,  40  N.  W.  285.  In  that 
state  a  duplicate  receipt  of  the  receiver  of  the  United  States  land 
office  was  admitted  in  evidence  to  sustain  the  right  of  the  holder 
to  maintain  the  action  for  forcible  entry  and  detainer:  Moore  v. 
Parker,  59  Neb.  29,  80  N.  W.  43.  Though  a  claim  of  ownership  ousts 
the  justice's  court  of  its  jurisdiction,  this  is  not  true  when  the  claim 
is  clearly  "specious":  Clark  v.  Tukey  Land  Co.,  75  Neb.  326,  106 
N.  W.  328. 

Under  the  statutes  of  Oklahoma  governing  the  action  of  unlaw- 
ful and  forcible  entry  or  unlawful  detainer,  the  action  is  purely  a 
possessory  action,  and  the  title  to  the  real  estate  in  question  cannot 
properly  be  put  in  issue.  Deeds  and  other  evidences  of  title  may 
ordinarily  be  offered  in  evidence  and  proof  of  the  right  of  posses- 
sion: Oklahoma  City  v.  Hill,  4  Okl.  521,  46  Pac.  568.  If,  in 
any  case  of  forcible  entry  or  unlawful  detainer,  where  the  defend- 
ant sets  up  title  in  himself  and  attempts  to  raise  such  an  issue  be- 
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fore  a  justiee  of  the  peace,  the  justice  should  ignore  or  strike  out 
such  answer,  and  proceed  with  the  trial  of  the  cause  as  if  no  such 
answer  had  been  filed:  Chisholm  v.  Weise,  5  Okl.  217,  47  Pac.  1086; 
McDonald  y.  Stiles,  7  OU.  327,  54  Pac.  487. 

In  South  Carolina,  the  defendant  may  prove  a  parol  contract  for 
the  renting  of  the  land  "to  show  that  he  entered  and  held  posses- 
sion under  a  bona  fide  claim  of  right,  and  not,  as  alleged  in  the  com- 
plaint,  wantonly  or  with  force  and  arms  and  not  in  violation  of  the 
plaintiff's  rights,  and  therefore  was  not  liable  to  punitive  damages": 
Newell  y.  Taylor,  74  S.  C.  8,  54  S.  E.  212. 

In  Tennessee,  title  as  such  is  not  provable  in  the  action,  yet  it  is 
not  error  for  the  court  to  permit  the  reading  of  title  papers  to  the 
jury,  if  the  instruction  clearly  states  that  they  could  not  inquiro 
into  the  title,  but  only  as  to  the  possession,  and  that  the  title  papers 
had' been  permitted  to  be  read  to  them  only  to  show  the  character 
of  the  holding  of  the  parties:  Settle  v.  Settle,  10  Humph.  504.  So  if 
defendant  insists  that  a  tenant  from  whom  he  obtained  possession 
entered  as  tenant  under  a  contract  with  one  B,  and  not  as  tenant  of 
the  plaintiff,  and  afterward  attorned  to  the  plaintiff  without  the  con- 
sent of  B,  the  defendant  may  be  permitted  to  prove  that  the  attorn- 
ment was  procured  by  fraud  or  was  the  result  of  mistake,  and  that 
the  title  was  in  B,  and  deeds  are  admissible  in  evidence  to  establish 
this  contention:  Allison  v.  Casey,  4  Baxt.  587. 

In  a  few  of  the  states  provision  is  made  by  statute  for  converting 
the  action  of  forcible  entry  and  detainer  into  what  is  styled  a  stat- 
utory ejectment.  When  this  is  done  in  Alabama,  the  action  is  re- 
moved from  the  justices  of  the  peace  to  the  circuit  courts,  and  there 
the  plaintiff  must  recover  on  the  strength  of  his  legal  title,  "unless 
he  can  prove  that  the  defendant  or  those  under  whom  he  claims  en- 
tered on  such  lands  under  some  contract  or  agreement  between  the 
plaintiff  and  those  under  whom  he  claims,  or  by  the  use  of  force": 
Moye  V.  Thurber,  146  Ala.  180,  40  South.  822.  Under  the  statutes 
of  Washington  the  plaintiff  must  embody  in,  or  append  to,  the  com- 
plaint an  abstract  of  his  title,  and  the  answer  must  state  whether  the 
defendant  makes  any  claim  of  title,  and  if  he  makes  such  claim  or 
claims  a  right  of  possession,  the  answer  must  state  the  grounds  on 
which  that  right  is  claimed.  If  the  answer  denies  the  plaintiff's 
claim  of  ownership  and  sets  up  facts  showing  that  the  defendant  has 
a  legal  claim  to  the  possession,  the  action  must  stand  for  trial  as 
one  of  ejectment.  If  the  plaintiff  proves  title  to  the  premises,  and 
that  the  defendant  entered  without  permission  and  without  color 
of  title,  and  due  notice  has  been  given  him  to  remove,  and  that  he 
has  not  complied  therewith,  a  prima  facie  case  is  made  out  for  the 
plaintiff:  Columbia  etc.  B.  Co.  v.  Moss,  43  Wash.  589,  87  Pac.  951. 

2.  Tliat  the  Property  is  Part  of  the  Public  Domain. — The  fact  that 
the  land  of  which  possession  is  sought  to  be  recovered  is  part  of  the 
pnblie  domain  appears  to  constitute  no  justification  for  the  forcible 


410  American  Statb  Bepobts,  Vol.  121.       [Ejinsas, 

entry  thereon,  though  for  the  purpose  of  initiating  a  pre-emption  or 
homestead  right,  if  previoualj  in  the  pouession  of  another,  and  hence 
ia  no  defense  to  the  aetion  hj  him  to  recover  his  possession:  Cun- 
ningham ▼.  Green,  3  Ala.  127;  Bandall  ▼.  Falkner,  41  Gal.  242;  see 
note  to  120  Am.  St.  Bep.  57.  In  Nebraska,  where  both  parties  claimed 
under  the  laws  of  the  United  States,  one  as  a  homestead  and  the 
other  as  a  timber  culture  act  claimant,  the  court  refused  to  entertain 
jurisdiction  of  their  controversy,  on  the  ground  that  it  involved 
claims  of  title  which  the  court  was  not  competent  to  try:  Streeter 
V.  Bolph,  13  Neb.  388,  14  N.  W.  166.  In  Oklahoma,  on  the  other  hand, 
the  statute  provides  that  the  action  is  maintainable  where  the  de- 
fendant is  a  settler  or  occupier  without  color  of  title  of  lands  of 
which  the  plaintiff  has  the  right  of  possession*  Under  this  statute, 
when  the  contest  for  the  settlement  has  been  settled  adverselv  to 
the  defendant  in  the  land  department  of  the  United  States,  the  suc- 
cessful party  may  recover  possession  by  an  action  of  forcible  de- 
tsiner:  Cox  v.  Garrett,  7  Okl.  384,  54-Pac.  546;  Cope  v.  Braden,  11 
Okl.  291,  67  Pac.  475;  Black  v.  Jackson,  177  U.  S.  349,  20  Sup.  Ct. 
Bep.  648,  44  L.  ed.  801. 

3.  Termination  of  the  Plaintiff's  Title. — ^Where  the  entry  was 
forcible,  doubtless  the  usual  rule  that  title  is  not  involved,  and  that 
the  party  obtaining  possession  by  force  must  surrender,  would  pre- 
vent the  successful  assertion  of  the  defense  of  the  termination  of 
the  plaintiff's  title,  but  where  the  action  is  in  the  nature  of  an  un- 
lawful detainer  merely,  there  can  be  no  doubt  that  the  defendant 
may  show  that  he  did  not,  at  the  commencement  of  the  action,  un- 
lawfully detain  the  property  from  the  plaintiff,  for  the  reason  that 
whatever  right  of  possession  he  or  his  predecessors  at  any  time  had 
terminated  before  such  commencement.  Therefore,  if  the  plaintiff 
claims  under  a  lease,  the  defendant  may  show  that  such  lease  had 
been  surrendered  or  had  otherwise  terminated  before  the  commence- 
ment of  the  action:  Mairs  v.  Sparks,  5  N.  J.  L.  513.  Pendente  lite 
changes  of  possession  or  of  the  right  thereto  do  not  abate  the  action 
or  destroy  the  plaintiff's  right  to  recover  possession:  Daggitt  v* 
Mensch,  41  HI.  App.  403;  Casey  v.  King,  98  Mass.  503. 

4.  Prior  Possession  by  the  Defendant — Where  the  proceeding  is  of 
such  a  nature  that  the  right  to  the  possession  is  not  in  issue,  it  can- 
not be  material  that  the  defendant,  before  he  made  his  forcible  en- 
try, had  been  in  possession  of  the  same  property,  even  though  he  had 
been  forcibly  dispossessed  by  the  plaintiff,  for  one  forcible  entry  can- 
not be  set  off  against  another,  and  if  an  entry,  though  forcible,  has 
resulted  in  placing  one  in  the  peaceable  possession  of  the  property, 
such  possession  is  to  the  same  extent  as  any  other  protected  from 
other  forcible  entries:  Boff  v.  Duane,  27  Cal.  565;  Brown  v.  Perry, 
39  Cal.  23;  King's  Admr.  v.  St.  Louis  G.  L.  Co.,  34  Mo.  34,  84  Am. 
Dec.  68;  Meriwether  v.  HowCi  48  Mo.  App.  148. 
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5.  EstoppeL — We  have  not  observed  any  instanee  in  which  an  es- 
toppel has  been  snecessfuUy  urged  as  a  defense  to  an  action  of  forcible 
^ntry,  and  probably  such  a  defense  must  always  be  excluded,  on  the 
^ound  that  it  necessarily  presents  an  issue  of  title  not  triable  in 
the  action,  or  a  cause  for  equitable  interposition  to  be  had  only  by 
resort  to  a  court  of  chancery  jurisdiction:  St.  Louis  Nat.  Stockyards 
T.  Wiggins  F.  Co.,  102  HI.  514;  Jones  v.  Commonwealth  (Ky.),  104 
8.  W.  782;  Spellman  v.  Rhode,  33  Mont.  21,  81  Pac.  395. 

6.  InyallcUty  or  Unlawfulness  of  a  Lease. — ^If  peaceable  possession 
exists,  we  assume  that  no  person  has  a  right  to  forcibly  enter  thereon, 
on  the  ground  that  the  property  has  been  acquired  for  immoral  pur- 
poses, and,  on  the  other  hand,  that  when  a  lessor  is  seeking  to  re- 
cover possession,  it  cannot  be  held  from  him  under  a  lease  for  such 
a  purpose:  Toby  ▼.  Schultz,  51  HI.  App.  487;  King  v.  Wilson,  1  Neb. 
(Unof.)  93,  95  N.  W.  494;  for  if  the  lease  is  void,  the  rights  of  the 
parties  thereto  must,  for  most  purposes,  be  the  same  as  if  it  had  never 
«xi8tcd,  and  if  the  property  is  made  the  subject  for  forcible  entry 
and  detainer,  it  must  be  decided  by  practically  leaving  the  lease  out 
of  consideration. 

7.  Bankruptcy  of  the  Defendant.— The  fact  that  the  defendant, 
fiince  committing  the  forcible  entry,  has  been  adjudicated  a  bank- 
rupt constitutes  no  reason  for  his  being  permitted  to  retain  possession, 
nor  apparently  does  it  exonerate  him  for  any  liability  for  damages. 
Therefore,  the  action  may  proceed  notwithstanding  such  adjudica- 
tion and  the  same  judgment  be  entered  therein  as  if  his  bankruptcy 
had  not  occurred:  Lomax  v.  Spear,  51  Ala.  532. 

8.  Counterclaims. — Counterclaims  and  cross-defenses  are  not  as- 
sertable  in  actions  of  foicible  entry:  Mark  v.  Schumann  P.  Co.,  105 
111.  App.  490;  Spellman  v.  Bhode,  33  Mont.  21,  81  Pac.  395.  Hence 
the  defendant  may  not  assert  either  as  a  defense  or  a  counterclaim 
that  he  has  erected  improvements  on  the  property  under  an  agree- 
ment that  he  should  be  paid  therefor:  Connolly  v.  Giddings,  24  Neb. 
131,  37  N.  W.  939.  Though  there  is  in  force  what  is  styled  an  oc- 
cupying claimant's  law  under  which  a  claimant  is,  in  some  circum- 
stances, entitled  to  be  paid  for  improvements  placed  by  him  on  the 
land  while  in  possession  thereof,  this  cannot  prevent  a  recovery  of 
the  property  by  proceedings  in  forcible  entry  and  detainer,  though 
such  improvements  were  made  while  the  plaintiff  and  the  defendant 
were  contending  for  the  right  to  acquire  title  to  the  land  as  part 
of  the  public  domain  of  the  United  States:  Cook  v.  McCord,  13  Okl. 
506,  75  Pac.  294;  Howe  v.  Parker,  18  Okl.  282,  90  Pac.  15. 

9.  Equitable  Defenses. — ^It  may  be  conceded  that  equitable  de- 
fenses as  such  are  not  permissible  in  proceedings  for  forcible  entryi 
nor  even  for  forcible  or  unlawful  detainer.  Thus,  if  the  defendant 
is  entitled  to  relief  against  plaintiff's  title  on  the  ground  of  fraud, 
he  must  resort  to  an  independent  suit  in  chancery  to  obtain  such 
relief:  Gale  v.  £ckhart|  107  Mich.  465,  65  N.  W.  274;  Dysart  ▼•  En- 
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slow,  7  Okl.  386|  54  Pac.  550;  and  in  Mississippi  the  statement  ha» 
been  made  that  ''the  legal  title  of  the  property  cannot  be  considered 
or  adjudicated,  nor  can  any  secret  equities  which  may  eziat  between 
the  parties  be  investigated  or  decided."  Hence  it  was  concluded 
that  the  defendant  might  not  assert  as  a  defense  that  he  had  con- 
veyed the  property  to  the  plaintiff  to  be  held  until  certain  payments 
had  been  made,  after  which  he  was  to  execute  a  reconveyance,  and 
that  plaintiff  had  repudiated  this  agreement:  Clark  v.  Bourgeois,  8<( 
Miss.  1,  38  South.  187.  This  is  in  harmony  with  the  decision  that 
the  defendant  cannot  show  that  the  property  was  conveyed  to  plain- 
tiff as  security  for  a  loan:  Aurner  v.  Pierce,  106  HI.  App.  206.  The 
provisions  of  the  statute  of  Missouri  prohibiting  an  inquiry  into  th» 
title  in  actions  of  forcible  entry  are  applicable  to  attempts  to  assert 
equitable  titles,  and  a  pleading  alleging  such  a  title  in  proceedings 
before  a  justice  of  the  peace  does  not  require  him  to  certify  the  pro- 
ceedings to  the  higher  court  for  trial:  Graham  v.  Conway,  91  Mo» 
App.  391.  Nevertheless,  it  has  been  held  in  that  state  that  a  de- 
fendant in  possession  under  a  contract  of  purchase  cannot  be  removed 
by  an  action  of  forcible  entry  and  detainer:  McCartney's  Adnuc.  v. 
Alderson,  45  Mo.  35.  It  ia,  however,  probably  going  too  far  to  as- 
sert that  in  no  case  can  an  equitable  title  or  defense  be  interposed,, 
if  the  plaintiff  relies  not  on  a  forcible  entry,  but  only  upon  a  detainer 
after  peaceable  entry,  for  matters  which  would  support  a  claim  of 
title  may  also  tend  to  support  a  claim  that  the  possession  has  not 
been  lawfully  withheld.  In  Iowa  a  defendant  pleaded  that  the  plain- 
tiff held  title  under  an  agreement  that  it  was  to  be  transferred  to 
the  defendant  on  the  payment  of  a  specified  sum.  A  demurrer  to 
the  plea  was  sustained,  but  the  supreme  court  reversed  the  judg- 
ment, on  the  ground  that  the  pleadings  showed  that  the  defend- 
ant had  a  right  to  be  in  possession  of  the  land:  Jordan  v.  Walker,. 
52  Iowa,  647,  3  N.  W.  679;  and  this  decision  was  followed  by  an- 
other holding  that  the  defendant  might  show  that  he  was  in  pos- 
session under  a  contract  to  purchase  the  property  from  the  plaintiff, 
and  hence  entitled  to  continue  therein:  Hall  v.  Jackson,  77  Iowa,  201,. 
41  N.  W.  620.  In  Kansas,  there  is  no  doubt  that  an  equitable  title 
may,  to  the  same  extent  as  any  other,  be  relied  on  as  a  defense  in 
an  action  of  forcible  entry:  Alderman  v.  Boeken,  25  Kan.  658;  and 
accordingly  a  defendant  was  permitted  to  prove  that  ho  had  pur- 
chased and  paid  for  the  land  and  received  a  conveyance  from  the 
plaintiff,  which,  from  error  or  mistake  in  drafting,  did  not  include 
the  land  intended  to  be  conveyed:  Conaway  v.  Gore,  27  Kan.  122. 
In  Nebraska,  if  it  appears  that  the  defendant  acquired  possession 
under  a  contract  of  purchase,  the  court  will  not  proceed  to  dispos- 
sess him,  though  it  is  alleged  that  he  has  made  default  in  the  pay- 
ments stipulated  for  in  the  contract.  The  ground  of  the  refusal  was, 
that  aa  the  defendant  might  have  some  equitable  interest,  the  court,, 
in  proceedings  in  forcible  entry  and  detainer,  had  no  jurisdiction  of 

the  cause:  Chicago  B.  ft  W.  B.  B.  Co.  ▼.  Skupa,  16  Neb.  341,  20  N.  W. 
393. 
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10.  Limitatloii  and  PrescriptioiL — ^Doubtless  one  making  a  forcible 
-entry  upon  real  property  and  acquiring  a  poBsession  thereunder  may 
maintain  it  for  such  time  and  under  such  circumBtaneea  ai  to  ef- 
fectually devest  the  title  of  the  owner,  whether  the  latter  was  the 
person  on  whose  possession  the  entry  was  made  or  not,  and  hence 
acquire  title  by  preseription  susceptible  of  being  asserted  as  a  defense 
to  any  proceeding  based  on  the  forcible  entry  of  any  subsequent  de- 
tainer founded  thereon:  Kineheloe  v.  Tracewells,  11  Gratt.  587. 
Oenerally,  however,  statutes  are  in  force  which  preclude  a  forcible 
entry  from  being  asserted  as  a  cause  of  action  after  a  time  much 
shorter  than  that  required  to  create  a  prescriptive  title.  Among 
these  statutes  are  those  of  Alabama,  Georgia,  Maine,  Massachusetts, 
Mississippi,  Tennessee,  Virginia  and  West  Virginia  fixing  the  limita- 
tion at  three  years:  De  Lagal  t.  Wallace,  48  Ga.  408;  Morton  t. 
Thompson,  13  Me.  162;  Mitchell  ▼.  Shanley,  12  Gray,  206;  Loring  ▼. 
Willis,  4  How.  (Miss.)  383;  Miller  ▼.  Tillman,  61  Mo.  316;  Buck  v. 
Endicott,  103  Mo.  App.  248,  77  8.  W.  85;  Phillips  ▼.  Sampson, 
2  Head,  429;  Thompson  v.  Holt,  9  Hnmph.  407;  Pettit  y.  Cowherd, 
83  Va.  20,  1  S.  E.  392;  BUlingsley  v.  Stutler,  52  W.  Va.  92,  43  S.  E. 
95;  California,  Montana,  and  Nebraska  fixing  the  time  at  one  year: 
Cal.  Code  Civ.  Proc,  sec.  1172;  Boardman  y.  Thompson,  3  Mont.  387; 
Weatherford  v.  Union  B.  B.  Co.,  74  Neb.  229,  104  N.  W.  183;  of 
Kansas,  two  years:  Alderman  v.  Boeken,  25  Kan.  658;  and  of  Iowa, 
thirty  days:  Fultz  v.  Black,  3  Iowa,  569.  The  time  specified  in  the 
statute  is  not  available  as  a  defense  where,  within  such  time,  the 
defendants  attorned  to  plaintiff:  Barnwell  v,  Stephens,  142  Ala.  609, 
38  South.  662;  or  promised  to  pay  him  rent:  Barefoot  y.  Wall,  108 
Ala.  327,  18  South.  823.  In  Oklahoma,  where  the  plaintiff  has  ob- 
tained title  as  a  result  of  a  decision  of  the  land  department  of  the 
United  States,  and  the  defendant  was  an  adverse  claimant  before 
such  department,  the  statute  does  not  commence  to  run  untU  the  con- 
test Is  finally  determined  by  the  department:  Cope  y.  Braden,  11 
Okl.  291,  67  Pac.  475;  McQuiston  v.  Walton,  12  Okl.  130,  69  Pac. 
1048;  Brown  v.  Hartshorn,  12  Okl.  121,  69  Pac.  1049;  Burns  y.  Noell, 
12  Okl.  133,  69  Pac.  1076;  Steele  v.  Noell,  12  Okl.  137,  69  Pac. 
1077;  Hackney  y.  McKee,  12  Okl.  401,  75  Pac.  535;  and  the  statute 
continues  to  run  until  the  summons  issues  regardless  of  the  time  of 
filing  the  complaint:  Greenemayer  y.  Coate,  12  Okl.  452,  72  Pac. 
377.  In  one  state  it  is  necessary  that  the  plaintiff  have  knowledge 
of  the  possession  held  by  the  defendant  or  his  predecessors  in  interest: 
]«\iltz  V.  Black,  8  Iowa,  569,  but  generally,  the  statuta  runs  from  the 
time  the  possession  is  adverse:  Loring  v.  Willis,  4  How.  (Miss.)  383; 
and  the  statute  in  force  when  the  action  or  proceeding  is  commenced 
controls:  Manchester  y.  Dodridge,  8  Ind.  360« 
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DEDRICK  V.  FARMERS'  BANK  OP  STAFFORD. 

[75  Kan.  187,  88  Pac  883.] 

BBS  JUDICATA— Effect  of  an  AAtn^icatloii  In  Bankrnptej  as 
Against  Pnf erired  Oredlton. — ^An  adjudication  in  bankraptey  upon  the 
ground  that  the  bankrupt  sold  and  encumbered  his  property  with 
intent  to  hinder,  delay  and  defraud  his  creditors  is  coneluslve  in  a 
proceeding  involving  the  same  issues  in  another  court,  and  if  th» 
adjudication  is  on  the  ground  that  the  bankrupt  preferred  certain 
creditors  by  giving  them  a  mortgage  on  his  property,  and  his  trustee 
in  bankruptcy  sues  to  recover  it  from  them,  they  are  not  entitled, 
in  their  defense,  to  show  that  they  received  the  mortgage  in  good 
faith,  without  any  knowledge  or  notice  of  the  insolvency  of  the  mort- 
gagor, or  of  his  fraudulent  purpose,  or  his  intent  to  give  them  a  pref- 
erence over  other  creditors,     (p.  415.) 

Fairchild  &  Lewis,  for  the  plaintiff  in  error. 

C.  O.  Webb  and  Prim  &  Williams,  for  the  defendants  in 
error. 

*••  GRAVES,  J.  This  is  a  suit  to  recover  property,  or 
the  value  thereof,  alleged  to  have  been  mortgaged  in  violation 
of  the  United  States  bankruptcy  law.  The  defendants  recov- 
ered judgment  for  costs,  and  the  plaintiff  brings  the  case  here 
for  review. 

The  mortgagor,  J.  H.  Shirfey,  was  on  and  prior  to  Decem- 
ber 11,  1902,  engaged  in  the  mercantile  business  at  Stafford, 
in  Stafford  county.  On  that  date  he  executed  a  mortgage 
upon  his  entire  stock  of  goods  to  J.  P.  H.  Dykes  and  J.  N. 
Rose,  who  in  consideration  thereof  agreed  to  satisfy  a  debt 
due  from  the  mortgagor  to  the  Farmers'  Bank  of  Sta  Tord,  for 
which  they  were  sureties. 

At  the  time  this  mortgage  was  given  the  mortgagor  was 
indebted  to  other  parties,  some  of  whom  joined  in  a  petition 
to  a  district  court  of  the  United  States  to  have  the  mortgagor 
adjudged  to  be  a  bankrupt.  The  execution  of  the  mortgage 
above  mentioned  constituted  the  act  of  bankruptcy  charged 
against  the  bankrupt  in  the  petition.  The  averments  of  the 
petition  werer  in  substance  that  the  mortgage  was  given  by  the 
mortgagor  with  the  intent  to  hinder,  delay  and  defraud  his 
creditors,  all  of  which  was  well  known  to  the  mortgagees  when 
the  mortgage  was  taken. 

18®  Upon  this  application  the  mortgagor  was  adjudged  to 
be  a  bankrupt,  January  10, 1903.  Afterward  the  plaintiff  was 
duly  appointed  trustee  of  the  estate  of  the  bankrupt,  and  as 
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such  commenced  this  suit  in  the  district  court  of  Stafford 
county  to  cancel  the  mortgage  and  recover  the  value  of  the 
mortgaged  property  from  the  defendants.  The  petition  con- 
tained the  usual  and  proper  recitals,  and  stated  fully  the  pro- 
ceedings had  in  the  court  of  bankruptcy,  and  also  alleged  that 
the  effect  of  the  act  of  bankruptcy  complained  of  was  to 
prefer  the  mortgagees  over  other  creditors. 

On  the  trial  the  plaintiff  introduced  in  evidence  the  proceed- 
ings and  adjudication  in  bankruptcy,  and  rested.  The  de- 
fendants were  then  permitted  to  show  that  they  received  the 
mortgage  in  good  faith,  without  any  knowledge  or  notice  of 
the  insolvency  of  the  mortgagor  or  of  his  fraudulent  purpose 
or  his  intent  to  give  them  a  preference  over  other  creditors. 
This  was  error.  An  adjudication  of  bankruptcy  upon  the 
ground  that  the  bankrupt  sold  or  encumbered  his  property 
with  intent  to  hinder,  delay  and  defraud  his  creditors  is  con- 
clusive :  Sherman  v.  Luckhardt,  67  Ean.  682,  74  Pac.  277. 

This  is  conceded  to  be  the  law  of  this  state,  but  the  admis- 
sion of  the  evidence  is  justified  upon  the  ground  that  the  peti- 
tion in  the  court  of  bankruptcy  alleged  two  acts  of  bankruptcy 
against  the  bankrupt,  the  first  being  a  violation  of  clause  ^'e'^ 
of  section  67,  and  the  other  of  clause  ''b"  of  section  60  of  the 
national  bankruptcy  act  (3  U.  S.  Comp.  Stats.  1901,  pp.  3449, 
3445),  and  that  as  the  decree  of  the  court  does  not  specify 
the  ground  upon  which  the  adjudication  was  placed  it  is  not 
conclusive  against  these  defendants,  who  were  not  parties 
thereto.  However,  after  a  careful  examination  of  that  peti- 
tion we  are  unable  to  find  more  than  one  act  of  bankruptcy 
alleged  therein,  and  that  is  the  one  first  above  mentioned. 
What  is  stated  concerning  a  preference  does  not  constitute  a 
violation  of  the  bankruptcy  act,  and  evidently  was  not  in- 
tended by  the  *••  pleader  to  charge  an  act  of  bankruptcy 
under  clause  "b"  of  section  60,  and  the  court  could  not  have 
regarded  the  petition  as  containing  more  than  the  one  charge. 
It  follows,  therefore,  that  the  evidence  presented  concerning 
the  good  faith  of  the  defendants  was  immaterial,  and  was  er- 
roneously admitted.  The  judgment  of  the  district  court  must 
have  been  founded  wholly  upon  this  evidence,  and  it  is  also 
erroneous. 

The  judgment  is  reversed,  with  direction  to  enter  judgment 
for  the  plaintiff  in  such  sum  as  the  evidence  shows  the  mort- 
gaged property  to  be  worth. 
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A  Judgment  of  One  Court  ii  Conchmve  in  another  in  an  action  be- 
tween the  same  partiesy  not  only  as  to  the  same  eanse  of  action, 
but  as  to  other'  causes  involving  the  right  or  title  asserted  and  the 
defenses  interposed  in  the  previona  action:  Bew  ▼•  Independent 
School  Dist.,  126  Iowa,  28,  106  Am.  St.  Bep.  282;  Brack  y.  Boyd,  211 
III.  290,  103  Am.  St.  Bep.  200;  Chicago  etc.  B.  B.  Co.  T.  Casi  Connty, 
72  Neb.  489,  117  Am.  St.  Bep.  806. 


RODGEBS  ▼.   MISSOURI   PACIFIC   RAILWAY   COM- 

PANT, 

[75  Kan.  222,  88  Pae.  885.] 

NBOLIOBNOB,  Lost  Besnltiiiff  Partly  ftrom  and  Partly  from 
CihM  Oanses. — ^If  a  carrier  ia  guilty  of  negligence  not  in  itself  harm- 
ful, but  wrongful  only  because  of  injurious  consequences  which  may 
follow,  and  a  new  cause  intervenes  between  such  negligence  and  the 
injury  complained  of,  which  new  cause  is  not  a  consequence  of  the 
original  negligence,  which  reasonable  prudence  on  the  part  of  the 
original  wrongdoer  could  not  have  anticipated,  and  but  for  which 
the  injury  could  not  have  happened,  the  new  cause  is  the  proximate 
cause,  and  the  original  negligence  is  disregarded  as  not  affecting 
the  result,    (p.  417.) 

CABBIEB8  do  not  Awmma  the  Bisk  of  Loss  Caused  by  the  Act 
of  Ood.     (p.  417.) 

OABBIBB'8  KBOLEOT,  UabUity  for  When  PoUowod  by  an 
Act  of  Ood. — ^If  a  carrier  negligently  delays  the  transportation  of 
goods,  so  that  they  are  subsequently  exposed  to,  and  destroyed  or 
injured  by,  an  act  of  God,  such  as  storm  or  flood,  to  which  they 
would  not  have  been  exposed  had  they  been  transported  with  reason- 
able diligence,  the  proximate  cause  of  the  injury  is  the  act  of  Ood 
and  not  the  negligence,  and  the  carrier  is  not  answerable  for  damages, 
(pp.  424,  434.) 

W.  W.  Redmond*  for  the  plaintiff  in  error. 

Waggener,  Doster  &  Orr,  for  the  defendant  in  error. 

*^  BURCH,  J.  Plaintiff  sued  the  railroad  company  for 
the  value  of  a  carload  of  com.  The  right  to  recover  was 
predicated  upon  the  defendant's  negligence.  The  com  was 
delivered  to  the  company  at  Frankfort,  on  May  22,  1903,  for 
transportation  and  delivery  to  the  plaintiff's  agent  at  Kansas 
City,  Missouri.  The  loaded  car  stood  on  the  track  at  Frank- 
fort until  May  28th,  when  it  was  hauled  to  its  destination,  only 
to  be  overtaken  and  destroyed  by  the  unprecedented  flood  of 
May  30,  1903.  The  delay  was  protracted  through  the  negli- 
gent onussion  of  the  company  to  move  the  car.    The  flood  was 


Jan.  1907.]    Bodoebs  t;.  Missouxi  Pacific  By.  Co.         417 

an  act  of  Qod.  The  district,  court  rendered  judgment  for  the 
defendant,  and  the  plaintiff  prosecutes  error. 

If  the  fundamental  principles  of  legal  liability  for  negli- 
gence are  to  be  regarded,  the  judgment  of  the  district  court  is 
correct.  The  maxim  is,  ^'In  jure  non  remota  causa,  sed  prox* 
ima,  spectatur. "  If  a  carrier  be  guilty  of  negligence  not  in  it- 
self harmful,  but  wrongful  only  because  of  injurioits  conse- 
quences which  may  •••  follow,  and  a  new  cause  intervene  be- 
tween such  negligence  and  the  injury  complained  of,  which 
new  cause  is  not  a  consequence  of  the  original  negligence, 
which  reasonable  prudence  on  the  part  of  the  original  wrong- 
doer could  not  have  anticipated,  and  but  for  which  the  injury 
could  not  have  happened,  the  new  cause  is  the  proximate  cause 
and  the  original  negligence  is  disregarded  as  not  affecting  the 
final  result. 

Carriers  do  not  assume  the  risk  of  loss  caused  by  the  act  of 
God. 

Sir  Frederick  Pollock,  a  man  admirably  fitted  by  tempera^ 
ment,  learning  and  literary  skill  to  do  so,  has  summed  up  the 
law  relating  to  proximate  cause,  as  established  by  the  judicial 
wisdom  of  England,  in  his  book  on  Torts.  He  develops  the 
essential  principles  in  the  following  eminently  scientific  way : 

''We  shall  now  consider  for  what  consequences  of  his  acts 
and  defaults  a  man  is  liable.  When  complaint  is  made  that 
one  person  has  caused  harm  to  another,  the  first  question  is 
whether  his  act  was  really  the  cause  of  that  harm  in  a  sense 
upon  which  the  law  can  take  action.  The  harm  or  loss  may 
be  traceable  to  his  act,  but  the  connection  may  be,  in  the  ac- 
customed phrase,  too  remote.  The  maxim,  'In  jure  non  re- 
mota, causa  sed  proxima,  spectatur,'  is  English  in  Bacon's 
constantly  cited  gloss :  'It  were  infinite  for  the  law  to  judge  the 
causes  of  causes,  and  their  impulsions  one  of  another;  there- 
fore it  contenteth  itself  with  the  immediate  cause,  and  judgeth 
of  acts  by  that,  without  looking  to  any  further  degree. '  Liabil- 
ity must  be  founded  on  an  act  which  is  the  'immediate  cause' 

-of  harm  or  of  injury  to  a  right The  meaning  of  the 

term  'immediate  cause'  is  not  capable  of  perfect  or  general 
definition.  Even  if  it  had  an  ascertainable  logical  meaning, 
which  is  more  than  doubtful,  it  would  not  follow  that  the  legal 
meaning  is  the  same.  In  fact,  our  maxim  only  points  out  that 
some  consequences  are  held  too  remote  to  be  counted.  What  is 
the  test  of  remoteness  we  still  have  to  inquire.  The  view 
which  I  shall  endeavor  to  justify  is  that,  for  the  purpose  of 
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civil  liability,  those  consequences,  and  those  only,  are  deemed 
'immediate,'  'proximate,'  or,  to  anticipate  a  little,  ^^  'nat* 
ural  and  probable,'  which  a  person  of  average  competence  and 
knowledge,  being  in  the  like  case  with  the  person  whose  con- 
duct is  complained  of,  and  having  the  Uke  opportunities  of 
observation,  might  be  expected  to  foresee  as  likely  to  follow 
upon  such  conduct This  principle  is  commonly  ex- 
pressed in  the  maxim  that  'a  man  is  presumed  to  intend  the 
natural  consequence  of  his  acts' ;  or,  in  the  terms  of  a  judicial 
statement,  'a  party  must  be  considered,  in  point  of  law,  to 
intend  that  which  is  the  necessary  and  natural  consequence 
of  that  which  he  does.'  ....  Although  we  do  not  care 
whether  the  man  intended  the  particular  consequence  or  not, 
we  have  in  mind  such  consequences  as  he  might  have  intended, 
or,  without  exactly  intending  them,  contemplated  as  possible ; 
so  that  it  would  not  be  absurd  to  infer  as  a  fact  that  he  either 
did  mean  them  to  ensue,  or  recklessly  put  aside  the  risk  of 
such  consequences  ensuing.  This  is  the  limit  introduced  by 
such  terms  as  'natural' — or,  more  fully,  'natural  and  prob- 
able'— consequences The    doctrine    of    'natural    and 

probable  consequence'  is  most  clearly  illustrated,  however,  in 
the  law  of  negligence.  For  there  the  substance  of  the  wrong 
itself  is  a  failure  to  act  with  due  foresight;  it  has  been  defined 
as  'the  omission  to  do  something  which  a  reasonable  man, 
guided  upon  those  considerations  which  ordinarily  regulate 
the  conduct  of  human  affairs,  would  do,  or  doing  something 
which  a  prudent  and  reasonable  man  would  not  do. '  Now  a 
reasonable  man  can  be  guided  only  by  a  reasonable  estimate 
of  probabilities.  If  men  went  about  to  guard  themselves 
against  every  risk  to  themselves  or  others  which  might  by  in- 
genious conjecture  be  conceived  as  possible,  human  affairs 
could  not  be  carried  on  at  all.  The  reasonable  man,  then,  to 
whose  ideal  behavior  we  are  to  look  as  the  standard  of  duty, 
will  neither  neglect  what  he  can  forecast  as  probable,  nor 
waste  his  anxiety  on  events  that  are  barely  possible.  He  will 
order  his  precaution  by  the  measure  of  what  appears  likely, 
in  the  known  course  of  things.  This  being  the  standard,  it 
follows  that  if  in  a  particular  case  (not  being  within  certain 
special  and  more  stringent  rules)  the  harm  complained  of  is 
not  such  as  a  reasonable  man  in  the  defendant's  place  should 
have  foreseen  as  likely  to  happen,  there  is  no  wrong  and  no 
liability.  And  the  statement  proposed,  though  not  positively 
laid  down,  in  Greenland  v.  Chaplin,  namely,  'that  a  person  is 
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expected  to  anticipate  '^  and  guard  against  all  reasonable 
isonsequences,  but  that  he  is  not,  by  the  law  of  England,  ex- 
pected to  anticipate  and  guard  against  that  which  no  reason- 
able man  would  expect  to  occur, '  appears  to  contain  the  only 
rule  tenable  on  principle  where  the  liability  is  founded  solely 
on  negligence.  'Mischief  which  could  by  no  possibility  have 
been  foreseen,  and  which  no  reasonable  person  would  have 
anticipated, '  may  be  the  ground  of  legal  compensation  under 
some  rule  of  exceptional  severity,  and  such  rules,  for  various 
reasons,  exist;  but  under  an  ordinary  rule  of  due  care  and 
caution  it  cannot  be  taken  into  account":  Pollock  on  Torts, 
6th  ed.,  28,  30,  33,  34,  39. 

A  similar  service  has  been  performed  for  the  jurisprudence 
of  the  United  States  by  Thomas  M.  Cooley.    Under  the  title 

Proximate  and  Remote  Cause,"  he  says: 

It  is  not  only  requisite  that  damage,  actual  or  inferential, 
should  be  suffered,  but  this  damage  must  be  the  legitimate 
sequence  of  the  thing  amiss.  The  maxim  of  the  law  here  ap- 
plicable is  that  in  law  the  immediate  and  not  the  remote  cause 
of  any  event  is  regarded ;  and  in  the  application  of  it  the  law 
rejects,  as  not  constituting  the  foundation  for  an  action,  that 
damage  which  does  not  flow  proximately  from  the  act  com- 
plained of.  In  other  words,  the  law  always  refers  the  injury 
to  the  proximate,  not  to  the  remote,  cause.  The  explanation 
of  this  maxim  may  be  given  thus :  If  an  injury  has  resulted  in 
consequence  of  a  certain  wrongful  act  or  omission,  but  only 
through  or  by  means  of  some  intervening  cause,  from  which 
last  cause  the  injury  followed  as  a  direct  and  immediate  con- 
sequence, the  law  will  refer  the  damage  to  the  last  or  proxi- 
mate cause,  and  refuse  to  trace  it  to  that  which  was  more  re- 
mote. The  chief  and  insuflScient  reason  for  this  rule  is  to 
be  found  in  the  impossibility  of  tracing  consequences  through 
successive  steps  to  the  remote  cause,  and  the  necessity  of  paus- 
ing in  the  investigation  of  the  chain  of  events  at  the  point 
beyond  which  experience  and  observation  convince  us  we  can- 
not press  our  inquiries  with  safety.  To  the  proximate  cause 
we  may  usually  trace  consequences  with  some  degree  of  assur- 
ance; but  beyond  that  we  enter  a  field  of  conjecture,  where 
the  uncertainty  renders  the  attempt  at  exact  *^  conclusions 
futile.  A  writer  on  this  subject  has  stated  the  rule  in  the 
following  language:  If  the  wrong  and  the  resulting  damage 
are  not  known  by  common  experience  to  be  naturally  and  usu- 
ally in  sequence,  and  the  damage  does  not,  according  to  the 
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ordinary  course  of  evonts,  follow  from  the  wrong,  then  the 
wrong  and  the  damage  are  not  sufSciently  conjoined  or  concat- 
enated as  cause  and  effect  to  support  an  action. 

"As  this  principle  is  of  the  highest  importance  in  the  law  of 
torts,  and  the  right  of  action  in  many  cases,  and  the  extent 
of  recovery  in  others,  depends  upon  it,  it  may  be  well  to  con- 
sider it  a  little  further.  In  doing  this  we  lay  down  the  follow- 
ing propositions: 

''  (1)  The  one  already  more  than  once  mentioned,  that  in 
the  case  of  any  distinct  legal  wrong,  which  in  itself  constitutes 
an  invasion  of  the  right  of  another,  the  law  will  presume  that 
some  damage  follows  as  a  natural,  necessary  and  proximate 
result.  Here  the  wrong  itself  fixes  the  right  of  action ;  we 
need  not  go  further  to  show  a  right  of  recovery,  though  the 
extent  of  recovery  may  depend  upon  the  evidence. 

"  (2)  When  the  act  or  omission  complained  of  is  not  in  itself 
a  distinct  wrong,  and  can  only  become  a  wrong  to  any  par- 
ticular individual  through  injurious  consequences  resulting 
therefrom,  this  consequence  must  not  only  be  shown,  but  it 
must  be  so  connected  by  averment  and  evidence  with  the  act 
or  omission  as  to  appear  to  have  resulted  therefrom  accord- 
ing to  the  ordinary  course  of  events,  and  as  a  proximate  result 
of  a  sufficient  cause. 

"(3)  If  the  original  act  was  wrongful,  and  would  natur- 
ally, according  to  the  ordinary  course  of  events,  prove 
injurious  to  some  other  person  or  persons,  and  does 
actually  result  in  injury  through  the  intervention  of  other 
causes  which  are  not  wrongful,  the  injury  shall  be  referred  to 
the  wrongful  cause,  passing  by  those  which  were  innocent. 
But  if  the  original  wrong  only  becomes  injurious  in  conse- 
quence of  the  intervention  of  some  distinct  wrongful  act  or 
omission  by  another,  the  injury  shall  be  imputed  to  the  last 
wrong  as  the  proximate  cause,  and  not  to  that  which  was  more 
remote":  Cooley  on  Torts,  3d.,  ed.,  99. 

This  text  is  illustrated  by  the  '* squib  case"  (Scott  v.  Shep- 
herd, 3  Wils.  (Eng.)  403, 2  W.  Black.  892),  the  ''balloon  case" 
(Guille  V.  Swan,  19  Johns.  381,  10  ^'^  Am.  Dec.  234),  the 
flood  case  of  Morrison  v.  Davis,  20  Pa.  171,  57  Am.  Dec.  695, 
and  by  others.  The  statement  and  discussion  of  Morrison  v. 
Davis,  which  is  strictly  analogous  in  its  facts  to  the  pres- 
ent case,  are  as  follows:  **In  that  case  common  carriers  under- 
took to  transport  goods  from  Philadelphia  to.  Pittsburg  by 
canal.    While  on  their  way  the  goods  were  destroyed  by  an 
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eztraoirdiiiary  flood.  There  was  evidence  that  the  goods 
would  not  have  been  at  the  place  of  injury  but  for  their  hav- 
ing been  delayed  by  the  lamenesB  of  a  horse  attached  to  the 
boat;  and  the  argument  made  on  behalf  of  the  plaintiff  was 
that  the  culpability  of  the  defendants  in  allowing  the  boat  to 
be  delayed  by  the  lameness  of  the  horse,  having  exposed  to  the 
boat  to  the  flood,  was  the  proximate  cause  of  the  loss.  Now, 
if  human  foresight  could  foresee  the  exact  time  when  such  a 
flood  might  be  anticipated,  the  argument  would  be  unanswera- 
ble; but  as  this  is  impossible,  and  an  accident  of  the  sort  is 
as  likely  to  overwhelm  a  boat  that  has  been  moved  with  due 
diligence  as  one  that  has  been  unreasonably  delayed,  it  is  ob- 
vious that  the  antecedent  probabilities  are  equal  that  the  delay 
will  save  the  boat  instead  of  exposing  it  to  destruction.  As  is 
said  by  the  court  in  the  case  referred  to:  'A  blacksmith  pricks 
a  horse  by  careless  shoeing.  Ordinary  foresight  might  antic* 
ipate  lameness,  and  some  days  or  weeks  of  unfitness  for  use ; 
but  it  could  not  anticipate  that  by  reason  of  the  lameness  the 
horse  would  be  delayed  in  passing  through  a  forest  until  a 
tree  fell  and  killed  him  or  injured  his  rider;  and  such  injury 
would  be  no  proper  measure  of  the  blacksmith's  liability'  ": 
Cooley  on  Torts,  3d  ed.,  107. 

Two  acute  and  able  authors,  Mr.  Hughes  and  Professor 
Street,  have  recently  undertaken  to  rescue  the  drifting  doc- 
trines of  the  law  from  the  flood  of  "cases'*  pouring  from  the 
multitude  of  opinion  writing  courts  in  this  and  other  coun- 
tries, and  to  bring  them  back  to  safe  moorings.  They  seek  to 
do  this  by  an  investigation  of  the  f  ountainheads  of  the  law,  its 
maxims  and  the  utterances  of  its  great  masters,  and  by  a  con- 
sideration of  its  history  and  philosophy,  to  the  neglect  of 
^^  "weight-of -authority"  decisions  and  those  which  are 
merely  ''recent."  Mr.  Hughes  indicates  his  views  upon  the 
matter  in  hand  as  follows:  "From  the  definition  of  negligence 
it  appears  that,  to  be  actionable,  it  must  result  from  an  act  of 
commission  or  omission  in  violation  of  a  law  commanding  or 
forbidding  it ;  consequently  it  must  be  the  natural,  direct  and 
probable  cause  of  the  injury  complained  of If  an  inde- 
pendent agency  intervene,  this  will  break  the  causal  connec- 
tion, unless  under  all  the  circumstances  of  the  case,  this  inter- 
vention itself  should  have  been  anticipated":  2  Hughes  on 
Procedure,  1043. 

Professor  Street  refers  to  Morrison  v.  Davis,  20  Pa.  171,  57 
Am.  Dec  695,  and  Denny  v.  New  York  Central  K.  K.  Co^  79 
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Mass.  481,  74  Am.  Dec.  645 — ^another  case  involving  delay  by 
a  carrier  and  loss  by  flood — ^in  the  following  language:  ''In 
the  following  cases  the  admitted  or  established  negligence  of 
the  defendant  was  held  not  to  be  the  effective  legal  cause  or 
proximate  cause  of  the  damage  or  injury  for  which  recovery 
was  sought.  It  is  obvious  that  in  these  cases  the  damage  could 
not  be  said  to  be  the  natural  result  of  the  negligence  declared 
on.  It  was  simply  due  to  some  other  factor.  And  the  con- 
clusion reached  in  these  cases  must  be  the  same  whether  liabil- 
ity is  supposed  to  extend  to  all  natural  consequences  or  only 
to  such  as  may  be  foreseen" :  1  Street  on  Foundation  of  Legal 
Liability,  118. 

This  court  has  upon  numerous  occasions  discussed  the  prin- 
ciples upon  which  the  problem  involved  must  be  solved:  At- 
chison etc.  R.  Co.  V.  Stanford,  12  Kan.  354, 15  Am.  Rep.  362 ; 
Cleghom  v.  Thompson,  62  Kan.  727,  64  Pac.  605,  54  L.  R. 
A.  402;  Consolidated  E.  Light  &  P.  Co.  v.  Koepp,  64  Kan. 
735,  68  Pac.  608 ;  Missouri  Pac.  Ry.  Co.  v.  Columbia,  65  Kan. 
390,  69  Pac.  338,  58  L.  R.  A.  399 ;  Stephenson  v.  Corder,  71 
Kan.  475,  114  Am.  St.  Rep.  500,  80  Pac.  938,  69  L.  R.  A.  246 ; 
Schwarzschild  v.  Weeks,  72  Kan.  190,  83  Pac.  406,  4  L.  R.  A., 
N.  S.,  515.  See,  also,  the  opinion  of  Garver,  J.,  in  Chicago  & 
W.  Ry.  Co.  V.  Bell,  1  Kan.  App.  71,  41  Pac.  209. 

**®  In  the  early  case  of  Atchison  etc.  R.  R.  Co.  v.  Stan- 
ford, 12  Kan.  354,  15  Am.  Rep.  362,  Mr.  Justice  Valentine 
said:  **In  law,  proximate  and  remote  causes  and  effects  do 
not  have  reference  to  time,  nor  distance,  nor  merely  to  a  suc- 
cession of  events,  or  to  a  succession  of  causes  and  effects.  A 
wrongdoer  is  not  merely  responsible  for  the  first  result  of  his 
wrongful  act,  but  he  is  also  responsible  for  every  succeeding 
injurious  result  which  could  have  been  foreseen,  by  the  ex- 
ercise of  reasonable  diligence,  as  the  reasonable,  natural  and 
probable  consequence  of  his  wrongful  act.  He  is  responsible 
for  any  number  of  injurious  results  consecutively  produced  by 
impulsion,  one  upon  another,  and  constituting  distinct  and 
separate  events,  provided  they  all  necessarily  follow  from  the 
firat  wrongful  cause.  Any  number  of  causes  and  effects  may 
intervene  between  the  first  wrongful  cause  and  the  final  in- 
jurious consequence ;  and  if  they  are  such  as  might,  with  rea- 
sonable diligence,  have  been  foreseen,  the  last  result,  as  well 
as  the  first,  and  every  intermediate  result,  is  to  be  considered 
in  law  as  the  proximate  result  of  the  first  wrongful  cause. 
But  whenever  a  new  cause  intervenes  which  is  not  a  eonse* 
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quence  of  the  first  wrongful  cause,  which  is  not  under  the 
control  of  the  wrongdoer,  which  could  not  have  been  fore- 
seen by  the  exercise  of  reasonable  diligence  by  the  wrongdoer, 
and  except  for  which  the  final  injurious  consequence  could 
not  have  happened,  then  such  injurious  consequence  must  be 
deemed  to  be  too  remote  to  constitute  the  basis  of  a  cause  of 
action." 

In  the  case  of  Missouri  Pac.  By.  Co.  v.  Columbia,  65  Ean. 
390,  69  Pac.  338,  58  L.  B.  A.  399,  it  was  charged  that  grain- 
doors  for  cars  were  negligently  piled  and  permitted  to  remain 
upon  a  depot  platform.  A  severe  gale  blew  them  upon  the 
railway  track,  causing  the  derailment  of  an  engine  and  the 
death  of  its  fireman.  It  was  held  that  the  gale  was  the  proxi- 
mate cause  of  the  fireman's  injuries.  The  syllabus  reads: 
^'In  a  case  where  two  distinct,  successive  causes,  wholly  un« 
related  in  operation,  contribute  toward  the  production  of  an 
accident  resulting  in  injury  and  damage,  ^^  one  of  such 
causes  must  be  the  proximate,  and  the  other  the  remote,  cause 
of  the  injury. 

''A  prior  and  remote  cause  cannot  be  made  the  basis  of  an 
action  for  the  recovery  of  damages  if  such  remote  cause  did 
nothing  more  than  furnish  the  condition,  or  give  rise  to  the 
occasion,  by  which  the  injury  was  made  possible,  if  there  in- 
tervened, between  such  prior  or  remote  cause  and  the  injury, 
a  distinct,  successive,  unrelated  and  efScient  cause  of  the  in- 
jury." 

In  the  case  of  Stephenson  v.  Corder,  71  Kan.  475,  114  Am. 
St.  Rep.  500,  80  Pac.  938,  69  L.  B.  A.  246,  a  man  tied  his 
mare  to  a  hitchin^-rail  on  a  public  street.  The  chin-strap  of 
the  halter  was  defective.  A  boy  struck  the  mare  on  the  nose 
with  his  foot  while  turning  ** flip-flops"  over  the  rail.  She 
broke  loose,  ran  away,  collided  with  a  buggy,  and  injured  its 
occupant.  It  was  held  that  the  striking  of  the  mare  on  the 
nose  by  the  boy 's  foot  was  the  proximate  cause  of  the  injury. 
The  court  said:  **The  injurious  result  would  not  have  fol- 
lowed had  not  the  new  and  independent  cause  intervened. 
This  new  cause  had  no  causal  connection  with  the  negligence 
of  Stephenson.  The  hitting  of  the  mare  on  the  nose  by  the 
boy  was  not  caused  by  the  defect  in  the  halter,  nor  was  it 
under  the  control  of  Stephenson ;  nor  can  it  be  said  with  the 
slightest  fairness  that  it  could  have  been  foreseen  by  the  ex- 
^eise  of  reasonable  diligence  on  his  part" 
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It  is  scarcely  worth  while  to  debate  further  than  these  au- 
thorities have  done  the  propriety  of  the  rule  that  a  carrier 
cannot  be  negligent,  and  therefore  liable  in  damages,  for 
omitting  to  take  precautions  against  events  which  are  beyond 
human  foresight  and  which  he  does  not  cause.  He  is  obliged 
to  anticipate  that  delay  in  transportation  may  result  in  the 
deterioration  of  perishable  freight,  and  that  fluctuating  mar- 
kets may  fall,  but  he  cannot  be  charged  with  foreknowledge 
of  floods  like  the  one  which  devastated  the  railroad  yards  at 
Kansas  City  in  1903.  He  is  under  no  duty  to. make  provision 
against  such  phenomena.  In  the  present  case  there  is  no 
causal  relation  between  the  ^^  negligence  charged  and  the 
catastrophe  which  overtook  the  plaintiff's  property.  The  cai^ 
rier's  delay  did  not  produce  the  flood,  and  for  all  the  carrier 
could  foresee  promptitude  might  have  been  as  dangerous  as 
delay.  The  delay  was  a  mere  incident  to  the  destruction  of 
the  car  of  grain.  The  causa  causans  was  the  flood,  the  in- 
evitableness  of  which  could  not  be  determined  by  anything 
which  the  carrier  might  do.  As  expressed  by  Mr.  Justice 
Peteis  in  the  case  of  O'Brien  v.  McOlinchy,  68  Me.  552,  the 
negligence  of  the  carrier  had  but  a  casual,  while  the  flood  had 
a  causal,  connection  with  the  ultimate  event 

Little  can  be  added  to  the  reasons  given  by  Lord  Bacon 
and  Judge  Cooley  for  resting  responsibility  upon  the  proxi- 
mate  cause.  The  pages  upon  pages  of  dreary  disquisition 
upon  the  subject  attest  the  folly  of  embarrassing  the  admin- 
istration of  justice  by  entangling  it  in  logical  and  metaphysical 
refinements  and  subtleties.  It  is  sufBciently  difficult  in  most 
eases  to  ascertain  even  the  proximate  cause.  The  affairs  of 
life  are  so  varied  and  complicated,  the  relations  of  cause  and 
consequence  so  complex  and  far-reaching,  that  the  law,  as  a 
practical  science,  cannot,  with  any  degree  of  safety  or  assur- 
ance, pass  beyond  the  near,  efficient  and  predominating  cause 
to  investigate  whether  others  more  remote  have  contributed 
to  an  event.  If  it  were  to  attempt  to  do  so,  and  negligence 
in  any  degree  were  to  be  counted,  the  punishment  might  be 
outrageously  disproportionate  to  the  fault;  and  a  maze  of 
difficulties  would  encompass  every  effort  to  make  a  just  ap- 
portionment of  damages.  As  Mr.  Justice  Marston,  of  the  su- 
preme court  of  Michigan,  has  said:  "It  may  be  true  that 
had  there  been  no  delay  whatever  on  the  part  of  the  defend- 
ant the  loss  would  not  have  happened.  The  law,  however,  can- 
not anter  upon  an  examination  of,  or  inquiry  into,  all  the  oon- 
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earring  circumstances  which  may  have  assisted  in  producing 
the  injury,  and  without  which  it  would  not  have  occurred. 
To  do  so  would  only  be  to  involve  the  whole  ^^  matter  in 
utter  uncertainty,  for  when  once  we  leave  the  direct,  and  go 
to  seeking  after  remote,  causes,  we  have  entered  upon  an  un- 
ending sea  of  uncertainty,  and  any  conclusion  which  should 
be  reached  would  depend  more  upon  conjecture  than  facts": 
Michigan  Gent  R.  B.  Go.  v.  Burrows,  33  Mich.  6. 

The  principles  discussed  have  been  applied  in  the  follow- 
ing among  other  cases:  Memphis  B.  B.  Go.  v.  Beeves,  77 
U.  S.  176,  19  L.  ed.  909  (freight  not  forwarded  promptly- 
overtaken  by  unprecedented  flood.  See,  also,  St  Louis  etc. 
By.  V.  Gommereial  TJ.  In&  Go.,  139  U.  S.  223,  11  Sup.  Gt 
Bep.  554,  35  L.  ed.  154) ;  Empire  State  Gattle  Go.  v.  Atchi- 
son etc.  By.  Go.,  135  Fed.  135  (shipment  of  cattle  delayed  by 
negligence — ^loss  at  Kansas  Gity  by  flood  of  1903.  In  the 
opinion  Pollock,  district  judge,  collates  decisions  of  the  fed- 
eral courts) ;  Lehman  v.  Pritchett,  84  Ala.  512,  4  South.  601 
(delay  in  executing  order  to  sell  cotton — ^loss  by  fire) ;  James 
V.  James,  58  Ark.  157,  23  S.  W.  1099  (failure  to  gin  cotton 
promptly — destruction  by  fire) ;  Bodgers  v.  Gentral  P.  R.  B. 
Go.,  67  Gal.  607,  8  Pac.  377  (defective  bridge  destroyed  by 
cloudburst) ;  Dubuque  Wood  etc.  Assn.  v.  Gity  and  County 
of  Dubuque,  30  Iowa,  176  (delay  in  repairing  bridge — 
wood  awaiting  removal  lost  by  flood) ;  Dalzell  v.  Steamboat 
Saxon,  10  Law  Ann.  280  (delay  in  carriage  of  goods — ^injury 
by  sudden  rise  of  river) ;  Denny  v.  New  York  Gentral  B.  B. 
0>.,  79  Mass.  481,  74  Am.  Dec.  645  (delay  in  transporting 
wool — ^loss  by  flood.  See,  also,  Hoadley  v.  Northern  Transp. 
Go.,  115  Mass.  304,  15  Am.  Bep.  106) ;  Michigan  Gentral  B. 
B.  Go.  V.  Burrows,  33  Mich.  6  (delayed  freight  encountered 
freezing  weather.  See,  also,  Gamegie,  Phipps  &  Go.  v.  Holt, 
99  Mich.  606,  58  N.  W.  623) ;  Merchants'  Wharfboat  Aasn. 
V.  Wood  &  Go.,  64  Miss.  661,  60  Am.  Bep.  76,  2  South.  76 ; 
Yazoo  etc.  B.  B.  v.  MiUsaps,  76  Miss.  855,  25  South.  672  (fail- 
ure to  ship  cotton  at  first  opportunity — loss  by  fire) ;  Glark 
V.  Pacific  B.  B.,  39  Mo.  184,  90  Am.  Dec.  *»»  458  (transporta- 
tion delayed — on  arrival  at  destination  goods  destroyed  by 
public  enemy) ;  Grier  v.  St.  Louis  etc.  B.  B.,  108  Mo.  App. 
565,  84  S.  W.  158;  Moflfatt  Gommission  Go.  v.  Union  Pac. 
B.  B.  Go.,  113  Mo.  App.  544,  88  S.  W.  117 ;  Elam  v.  St.  Louis 
A  S.  F.  B.  Go.  (Mo.  App.),  93  S.  W  851  (these  cases  involve 
losses  consequent  upon  the  Kansas  and  Missouri  river  floods 
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of  1903) ;  McVeagh  &  Co  v.  Atchiaon  etc.  Ey.  Co.,  3  K  Mex. 
205,  5  Pac.  457  (failure  to  forward  goods-HSieizure  on  legal 
process) ;  General  Extinguisher  Co.  v.  Carolina  &  N.  AT.  B. 
R.,  137  N.  C.  278,  49  S.  E.  208  (negligent  failure  to  fcirward 
goods — loss  by  fire) ;  Daniels  v.  BaUantine,  23  Ohio  St.  532, 
13  Am.  Rep.  264  (tug  towing  barge  suspended  voyage — after 
voyage  resumed  barge  destroyed  by  storm) ;  Morrison  v.  Da- 
vis, 20  Pa.  171,  57  Am.  Dec.  695  (canal-boat  drawn  by 
lame  horse  wrecked  by  flood.  See,  also,  Jones  v.  Gilmore,  91 
Pa.  310) ;  Lament  v.  Nashville  &  Chattanooga  R.  R.  Co.,  9 
Heisk.  (Tenn.)  58  (neglect  to  forward  goods  promptly — ^loss 
by  flood) ;  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Darby,  28  Tex.  Civ.  App. 
229,  67  S.  W.  129  J  International  &  G.  N.  R.  Co.  v.  Bergman 
(Tex.  Civ.  App.),  64  S.  W.  999  (delay  in  delivering  ship- 
ment  of  wheat — ^loss  by  great  storm  at  Galveston) ;  Davis  v. 
Central  V.  R.  R.  Co.,  66  Vt.  290,  44  Am.  St.  Rep.  852,  29 
Atl.  313  (delay  in  forwarding  grain  stored  in  defendant's  ele- 
vator— elevator  burned) ;  Herring  v.  Chesapeake  &  W.  R.  Co., 
101  Va.  778,  45  S.  E.  322  (delay  in  transporting  stock— dam- 
age  by  exceptional  snow  and  cold). 

The  question  of  the  carrier's  liability  as  an  insurer  of 
freight  was  not  involved  in  some  of  the  decisions  cited.  But 
it  must  be  obvious  that  if  the  law,  not  only  for  practical  rea- 
sons  but  as  a  means  of  substantial  justice,  altogether  rejects 
and  refuses  to  consider  remote  causes  and  regards  the  proxi- 
mate cause  only,  the  carrier  is  entitled  to  claim  exemption 
for  a  loss  of  which  the  act  of  God  is  the  proximate  cause. 
^'It  is  said  to  be  an  ancient  and  universal  rule,  resting  upon 
obvious  reason  and  justice,  that  a  wrongdoer  ***  shall  be 
held  responsible  only  for  the  proximate,  and  not  for  the  re- 
mote, consequences  of  his  actions :  2  Parsona  on  Contracts,  456. 
The  rule  is  not  limited  to  cases  in  which  special  damages  arise ; 
but  is  applicable  to  every  case  in  which  damage  results,  from 
a  contract  violated  or  an  injurious  act  conmiitted:  2  Green- 
leaf's  Evidence,  sec.  256;  2  Parsons  on  Contracts,  457.  And 
the  liabilities  of  common  carriers,  like  persona  in  other  occu- 
pations and  pursuits,  are  regulated  and  governed  by  it :  Story 
on  Bailments,  586 ;  Angell  on  Carriers,  201 ;  Morrison  v.  Davi% 
20  Pa.  171,  57  Am.  Dec.  695":  Denny  v.  New  York  Cent 
R.  R.  Co.,  79  Mass.  481,  74  Am.  Dec.  645. 

''A  common  carrier  assumes  all  risks  except  those  caused 
by  the  act  of  Qod  and  the  public  enemy.  One  of  the  in- 
stances always  mentioned  by  the  elementary  writers  of  loss 
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by  the  act  of  Gk)d  is  the  case  of  loss  by  flood  and  storm.  Now, 
when  it  is  shown  that  the  damage  resulted  from  this  cause 
immediately,  he  is  excused":  Memphis  B.  B.  Co.  v.  Beeves, 
77  U.  S.  176,  189,  19  L.  ed.  909. 

**A  common  carrier  is  protected  from  liability  for  the  loss 
of  property  intrusted  to  it  for.  transportation  only  when  it  is 
made  to  appear  that  the  loss  was  occasioned  by  the  act  of 
Crod  or  the  public  enemy,  or  "vehere  the  loss  or  damage  re- 
sults from  some  inherent  quality  or  infirmity  in  the  property 
itself.  Against  losses  from  all  other  causes  the  carrier  is  an 
insurer.  For  the  prompt  delivery  of  gfoods  intrusted  to  its 
care  for  transportation  it  is  held  to  the  exercise  of  only  or- 
dinary care:  Gulf  etc.  By.  Co.  v.  Levi,  76  Tex.  337,  18  Am. 
St.  Eep.  45,  13  S.  W.  191,  18  L.  B.  A.  323.  Inasmuch  as  it 
is  undisputed  that  the  loss  of  the  cotton  was  occasioned  by 
the  storm  of  September  8, 1900,  and  as  that  catastrophe  comes 
within  the  strictest  definition  of  the  act  of  God,  it  will  serve 
to  acquit  the  company  of  liability,  unless  it  is  made  to  appear 
that  there  is  some  causal  connection  recognized  by  law  be- 
tween the  negligence  of  the  company  in  failing  to  make  timely 
delivery  of  the  goods  and  their  destruction  by  the  storm,  for 
we  regard  it  as  well  settled  that  the  doctrine  of  proximate 
cause  is  applicable  to  cases  involving  the  loss  of  goods  by  a 
carrier,  where  responsibility  must  be  predicated  upon  negli- 
gence of  the  carrier:  Citing  cases.  What,  then,  is  the  true 
legal  relation  between  the  failure  on  the  part  of  the  company 
to  make  timely  deliveiy  of  the  cotton  and  its  subsequent  de- 
struction by  the  storm  T  In  ***  order  to  constitute  proximate 
cause  of  an  injury  the  injury  must  be  the  natural  and  prob- 
able result  of  the  negligent  act  or  omission :  Texas  &  P.  By. 
Co.  V.  Bigham,  90  Tex.  223,  38  S.  W.  162.  In  the  course  of 
the  opinion  in  the  case  just  cited  Chief  Justice  Gaines  says 
further:  'Since  every  event  is  the  result  of  a  natural  law, 
we  apprehend  the  meaning  is  that  the  injury  is  such  as  may 
probably  happen  as  the  natural  consequence  of  the  negli- 
gence under  the  ordinary  operation  of  natural  laws. '  Again, 
he  says:  'It  would  seem  that  there  is  neither  a  legal  nor  a 
moral  obligation  to  guard  against  what  cannot  be  foreseen.' 
In  applying  the  principle  to  such  a  state  of  facts  as  is  pre- 
sented by  the  case  before  us  the  courts  have  with  remarkable 
uniformity  held  that  in  a  legal  sense  there  is  no  causal  con- 
nection between  the  act  of  negligence  and  the  destruction  by 
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the  act  of  God":  International  &  0.  N.  B.  Go.  ▼.  Bergno^an 
(Tex.  Civ.  App.),  64  S.  W.  999. 

''A  common  carrier^  though  guilty  of  negligent  delay  in 
transporting  stock,  is  not  liable  for  injury  thereto  inflicted 
by  severe  weather  which  overtook  them  in  transit  in  conse- 
quence of  the  delay.  The  severe  weather,  and  not  the  delay^ 
is  the  proximate  cause  of  the  injury,  and  to  this  cause  only 
'  does  the  law  look.  Severe  weather  is  an  act  of  Qod,  for  the 
consequences  of  which  a  common  carrier  is  not  liable":  Her- 
ring V.  Chesapeake  &  W.  B.  Co.,  101  Va.  778,  46  S.  B.  322. 

Cases  are  cited  to  the  contrary,  among  which  are  the  fol- 
lowing :  Michaels  v.  New  York  Cent  B.  B.  Co.,  30  N.  T.  564» 
86  Am.  Dec.  415 ;  Bead  v.  Spaulding,  30  N.  T.  630,  86  Am. 
Dec  426 ;  WoU  v.  American  Express  Co.,  43  Mo.  421,  97  Am. 
Dec.  406  (see,  however,  American  Brewing  Assn.  v.  Talbot^ 
141  Mo.  674,  64  Am.  St  Bep.  538,  42  S.  W.  679) ;  Wald  v. 
Pittsburg  etc.  B.  B.  Co.,  162  111.  545,  53  Am.  St  Bep.  332, 
44  N.  E.  888,  35  L.  B.  A,  356  (merely  adopts  the  New  York 
rule) ;  Cassilay  v.  Young,  4  B.  Mon.  (Ky.)  265,  39  Am.  Dec. 
505  (no  discussion  of  principles) ;  Alabama  Oreat  Southern 
B.  B.  Co.  V.  Quarles,  145  Ala.  436,  117  w^m.  St.  Bep.  54,  40 
South.  120,  5  L.  B.  A.,  N.  S.,  867  (carrier's  delay— destruc- 
tion by  cyclone) ;  Bibb  Broom  Corn  Co.  v.  Atchison  etc.  By. 
Co.,  94  Minn.  269,  110  Am.  St  Bep.  361,  102  N.  W.  709,  69 
L.  B.  A.  «»«  509;  Green-Wheeler  Shoe  Co.  v.  Chicago  etc 
By.  Co.,  130  Iowa,  123,  106  N.  W.  498,  5  L.  B.  A.,  N.  S., 
882;  Wabash  B.  Co.  v.  Sharpe  (Neb.),  107  N.  W.  758  (the 
last  three  are  1903  flood  cases). 

In  the  case  of  Michaels  v.  New  York  Cent.  B.  B.  Co.,  30 
N.  Y.  564,  86  Am.  Dec.  415,  the  opinion  securing  the  adher- 
ence of  the  greater  number  of  the  members  of  the  court  was 
written  by  Mr.  Justice  Davies.  His  statement  of  principles 
is  as  follows:  ^'The  law  is  well  settled  that  common  carriers, 
while  engaged  in  the  transportation  of  goods  for  hire,  are 
not  responsible  for  injuries  to  them  caused  by  an  act  of  God 
or  the  public  enemy.  With  the  exception  of  injuries  thua 
caused,  they  are  liable  for  all  damage  to  goods  intrusted  to 
them,  while  under  their  care  and  control  For  the  reasons, 
stated  in  the  opinion  in  the  case  of  Bead  v.  Spaulding,  30 
N.  Y.  630,  86  Am.  Dec.  426,  decided  at  this  term,  the  carrier, 
to  exempt  himself,  must  show  that  he  was  free  from  fault  at 
the  time  the  injury  or  damage  happened.  He  must  show 
that  he  was  without  fault  himself,  and  that  no  act  or  neg- 
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lect  of  his  concurred  in  or  contributed  to  the  injury.  If  he 
has  departed  from  the  line  of  duty,  and  has  violated  his 
contract,  and  while  thus  in  fault,  and  in  consequence  of  that 
fault,  the  goods  are  injured  by  an  act  of  God,  which  would 
not  otherwise  have  produced  the  injury,  then  the  carrier  is 
not  protected." 

The  same  judge  delivered  the  opinion  in  Bead  v.  Spauld- 
ing,  which  purports  to  be  based  upon  authority.  The  case 
of  Davis  V.  Garrett,  6  Bing.  (Eng.)  716,  is  its  chief  prop. 
That  case  was  one  of  deviation,  a  positive  misfeasance,  which 
makes  the  carrier  liable  as  for  conversion :  6  Cyc.  383 ;  Chi- 
cago G.  W.  By.  Co.  V.  Dunlap,  71  Kan.  67,  80  Pac.  34.  Mr. 
Chief  Justice  Tindal  bases  his  argument  upon  the  proposi- 
tion that  the  wrong  of  the  master  in  taking  the  barge  out  of 
its  proper  course  was  undoubtedly  a  ground  of  action.  The 
rule  first  appears  in  the  law  of  marine  insurance,  and  was 
adopted  to  meet  the  spirit  of  dangerous  adventure  on  the  part 
of  sea-rovers  which  disregarded  the  safety  of  both  property 
and  life.  Such  a  tort-feasor  is  held  to  take  all  risks,  as  if 
they  were  actually  foreseen,  and  is  not  allowed  ^^''^  to  appor- 
tion or  qualify  his  wrong.  Mr.  Justice  Deaderick,  in  Lament 
V.  Nashville  &  Chattanooga  B.  B.,  9  Heisk.  (Tenn.)  58,  and 
Mr.  Freeman,  in  volume  36  of  the  American  State  Beports, 
at  page  839,  have  shown  that  none  of  the  other  cases  cited 
sustains  the  contention  that  delay  in  starting  goods  to  their 
destination  will  amount  to  such  negligence  as  will  make  the 
carrier  liable  for  a  loss  occasioned  proximately  by  the  act  of 
God,  and  it  is  not  necessary  to  review  them  here. 

The  only  other  support  for  the  New  York  doctrine  is  that 
supplied  by  the  academic  method  of  settling  the  whole  con- 
troversy by  a  definition.  It  is  said  to  be  ** agreed"  that  there 
can  be  no  loss  by  act  of  God  without  the  total  exclusion  of 
all  human  agency.  If  there  be  any  admixture  of  human 
means  an  injury  cannot  be  the  act  of  God:  Wright,  J.,  in 
Michaels  v.  New  York  Cent.  B.  B.  Co.,  30  N.  Y.  564,  86  Am. 
Dec.  415.  Therefore  a  carrier  who  in  the  course  of  tardy 
transportation  brings  goods  in  the  pathway  of  a  Johnstown 
fiood  or  a  San  Francisco  earthquake  causes  their  destruction. 
The  event  having  an  admixture  of  human  means  is  not  the 
act  of  God.  This,  of  course,  is  like  playing  with  loaded  dice. 
It  is  always  possible  to  get  the  desired  result  in  the  conclu- 
sion of  a  syllogism  if  the  proper  material  be  put  into  the 
premises. 
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One  of  the  eases  cited  by  Mr.  Justice  Wright  is  that  of 
New  Brunswick  Steamboat  Co.  v.  Tiers,  24  N.  J.  L.  697,  64 
Am.  Dec.  394,  which  reviews  others  to  which  he  refers.  A 
wharf  which  the  defendants  were  bound  to  keep  safe  was 
defective  on  account  of  a  projecting  timber.  A  violent  storm 
produced  a  very  low  tide  and  drove  a  vessel  against  the  tim- 
ber, which  pierced  her  side,  causing  her  to  fill  and  sink,  to 
the  damage  of  her  cargo.  It  was  held  that  the  defect  in  the 
wharf  was  the  proximate  cause  of  the  loss.  In  the  syllabus 
of  the  case  and  throughout  the  opinion  it  is  made  plain  that 
negligence  on  the  part  of  the  carrier  must  be  such  as  to  con- 
stitute a  proximate  *^  cause  of  the  loss  in  order  to  render 
him  liable,  and  that  if  the  act  of  Ood  be  the  proximate 
cause  the  carrier  is  excused.  The  following  extract  shows 
the  court's  view:  **The  argument  for  the  defendants  in  this 
case  is  that  inasmuch  as,  if  there  had  not  been  an  unusually 
low  tide,  produced  by  a  violent  storm  of  wind,  the  barge  would 
not  have  struck  the  timber,  therefore  the  loss  must  be  at- 
tributed to  the  storm.  But  if  that  argument  was  sound  it 
would  follow  that,  if  an  unseaworthy  vesstel  should  founder 
in  a  storm,  the  fact  that  she  might  have  gone  safe  if  the 
weather  had  remained  fair  would  excuse  the  carrier.  This 
is  not  pretended  to  be  the  law.  If  the  vessel  be  in  fact  unfit 
for  her  business,  a  loss  arising  from  a  storm  is  presumed  ta 
have  been  occasioned  by  the  defect  of  the  vessel,  because  it 
is  impossible  to  say  how  far  the  defect  contributed  to  the 
loss.  Upon  the  like  principle,  if  the  carrier's  dock  be  im- 
perfect, a  loss  arising  by  the  influence  of  a  storm  acting  upon 
the  imperfection,  and  which  would  not  have  happened  in  the 
absence  of  either  cause,  must  be  attributed  to  the  imperfec- 
tion. The  loss  is  not  by  an  act  of  Qod  alone ;  it  is  produced 
partly  by  an  act  for  which  the  carrier  is  responsible.  Had 
there  been  no  storm,  but  had  the  dock  itself  given  way  and 
sunk  the  vessel,  or  had  a  projecting  timber  before  unnoticed 
or  believed  not  to  be  dangerous  occasioned  the  injury,  since 
no  act  that  could  be  called  the  act  of  Qod  had  intervened  it 
is  undeniable  that  the  carriers  would  be  liable.  In  this  case 
an  act  of  Ood  did  intervene,  and  was  instrumental  in  produc- 
ing the  loss;  but  it  was  not  the  sole  or  proximate  cause  of 
the  loss." 

No  one  will  dispute  the  soundness  of  this  argument.  It 
has  been  decided  that  if  a  carrier  undertake  to  transport 
freight  in  an  unseaworthy  ship,  it  makes  no  difference  that 


Jan.  1907.]  .  Bodgebs  v.  Missouri  Pacific  By.  Co.         431 

the  storm  which  foundered  it  was  of  unusual  severity.  Haz- 
ard  existed  when  the  voyage  began,  and  it  is  not  possible 
to  determine  the  effect  of  the  delinquency  upon  the  final 
event:  Bell  v.  Beed,  4  Binn.  (Pa.)  127,  5  Am.  Dec.  398.  If 
baggage  be  put  off  in  the  rain  without  any  protection,  it 
makes  no  difference  that  the  rainfall  is  unprecedented.  It 
is  the  carrier's  duty  to  protect  property  in  its  custody  from 
exposure  **•  to  rain:  Sonnebom  v.  Southern  By.  Co.,  65  S. 
C.  502,  44  S.  E.  77.  In  all  such  cases,  and  in  cases  of  actual 
deviation  from  the  usual  route,  it  is  proper  to  say  that  an 
act  of  Qod  must  not  combine  with  human  instrumentality, 
that  if  a  carrier  depart  from  the  line  of  duty  he  is  liable, 
though  an  act  of  God  intervene,  and  that  he  must  be  free 
from  fault  in  order  to  claim  his  exemption.  But  to  apply  such 
statements  to  cases  of  mere  delay  in  forwarding  is  to  make 
the  carrier  liable,  in  the  phrase  of  Mr.  Chief  Justice  Oibson, 
for  negligence  in  the  abstract  and  not  for  the  consequences 
of  negligence:  Hart  v.  Allen,  2  Watts  (Pa.),  114. 

In  the  decision  just  cited  the  same  distinguished  judge 
has  shown  that  cases  of  this  character  are  not  within  the  rea- 
son or  spirit  of  the  rule  holding  common  carriers  liable  as 
insurers,  and  hence  that  there  is  no  excuse  for  not  applying 
to  them  the  doctrine  of  proximate  cause:  **A  carrier  is  an- 
swerable for  the  consequences  of  negligence,  not  the  abstract 
existence  of  it.  Where  the  goods  have  arrived  safe  no  action 
lies  against  him  for  an  intervening  but  inconsequential  act 
of  carelessness,  nor  can  it  be  set  up  as  a  defense  against  pay- 
ment of  the  freight ;  and  for  this  plain  reason :  That  the  risk 
from  it  was  all  his  own.  Why,  then,  should  it  in  any  other 
case  subject  him  to  a  loss  which  it  did  not  contribute  to  pro- 
duce, or  give  an  advantage  to  one  who  was  not  prejudiced 
by  it!  It  would  require  much  to  reconcile  to  any  principle 
of  policy  or  justice  a  measure  of  responsibility  which  would 
cast  the  burthen  of  the  loss  on  a  carrier  whose  wagon  had 
been  snatched  away  by  a  whirlwind  in  crossing  a  bridge, 
merely  because  it  had  not  been  furnished  with  a  proper  cover 
or  tilt  to  protect  the  goods  from  the  weather.  Yet  the  omis- 
sion to  provide  such  a  cover  would  be  gross  negligence,  but, 
like  that  imputed  to  the  carrier  in  the  case  before  us,  such 
as  could  have  had  no  imaginable  effect  on  the  event.  A  car- 
rier is  an  insurer  against  all  losses  without  regard  to  degrees 
of  negligence  in  the  production  of  them,  except  such  as  have 
been  caused  by  an  act  of  providence  or  the  common  enemy; 
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and  why  is  he  so  f  Undoubtedly  to  subserve  the  purposes,  not 
of  justice  in  *^  the  particular  instance,  but  of  policy  and 
convenience— of  policy,  by  removing  from  him  all  tempta- 
tion to  confederate  with  robbers  or  thieves,  and  of  conven- 
ience, by  relieving  the  owner  of  the  goods  from  the  necessity 
of  proving  actual  negligence,  which,  the  fact  being  peculiarly 
within  the  knowledge  of  the  carrier  or  his  servants,  could 
seldom  be  done:  Jones  on  Bailment,  108,  109;  2  Kent's  Com- 
mentaries, 59,  78.  Such  are  the  rule  and  reason  of  it,  and 
such  is  the  exception.  But  we  should  enlarge  the  rule,  or  to 
speak  more  properly,  narrow  the  exception  far  beyond  the 
exigencies  of  policy  or  convenience,  did  we  hold  him  an  in- 
surer against  even  the  acts  of  providence  as  a  punishment 
for  an  abstract  delinquency,  where  there  was  no  room  for 
the  existence  of  a  confederacy  or  the  operation  of  actual  neg- 
ligence; and  to  carry  a  responsibility,  founded  in  no  prin- 
ciple of  natural  equity,  beyond  the  requirements  of  necessity, 
would  be  gratuitous  injustice":  Hart  v.  Allen,  2  Watts  (Pa.), 
114. 

Of  the  recent  cases  holding  the  carrier  liable,  Bibb  Broom 
Com  Co.  V.  Atchison  etc.  Ry.  Co.,  94  Minn.  269,  110  Am. 
St.  Rep.  361,  102  N.  W.  709,  69  L.  E.  A,  509,  adds  nothing 
to  the  New  York  doctrine,  unless  it  be  by  such  captious  state- 
ments as  that  the  exemption  from  liability  of  the  carrier 
who  is  guilty  of  mere  delay  **is  based  on  too  strict  an  ap- 
plication of  the  rule  of  proximate  cause,"  and  that  the  rea^ 
sons  for  such  exemption  ''lose  their  force  and  persuasive 
powers  when  applied  to  a  carrier  who  violates  his  contract, 
and  by  his  unreasonable  delay  and  procrastination  is  over- 
taken by  an  overpowering  cause,  even  though  of  a  nature  not 
reasonably  to  be  anticipated  or  foreseen." 

The  case  of  Green-Wheeler  Shoe  Co.  v.  Chicago  etc.  Ry. 
Co.,  130  Iowa,  123,  106  N.  W.  498,  5  L.  R.  A.,  N.  S.,  882,  con- 
tains the  following  remarkable  statement  as  a  new  contribu- 
tion to  the  law:  **Now,  while  it  is  true  that  defendant  could 
not  have  anticipated  this  particular  flood,  and  could  not  have 
foreseen  that  its  negligent  delay  in  transportation  would  sub- 
ject the  goods  to  such  a  danger,  yet  it  is  now  apparent  that 
such  delay  did  subject  the  goods  to  the  danger,  and  that  but 
for  the  delay  they  would  not  have  *^^  been  destroyed;  and 
defendant  should  have  foreseen,  as  any  reasonable  person 
could  foresee,  that  the  negligent  delay  would  extend  the  time 
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during  which  the  goods  would  be  liable  in  the  hands  of  the 
carrier  to  be  overtaken  by  some  such  casualty,  and  would 
therefore  increase  the  peril  that  the  goods  should  be  thus  lost 
to  the  shipper." 

This  principle  either  makes  the  carrier  responsible  upon  its 
hindsite  rather  than  its  foresight,  or  makes  it  bound  to  regu- 
late its  conduct  with  reference  to  that  which  is  utterly  be- 
yond mortal  ken. 

The  commissioners'  decision  in  the  case  of  Wabash  B.  Co. 
V.  Sharpe  (Neb.),  107  N.  W.  758,  contents  itself  with  citing 
without  discussion  the  two  cases  in  30  N.  Y.,  a  dictum 
in  McClary  v.  Sioux  City  etc.  R.  R.  Co.,  3  Neb.  44,  19  Am, 
Rep.  631,  and  Lowe  y.  Moss,  12  IlL  477,  which  did  not  in- 
volve an  act  of  God  at  all. 

The  Alabama  case,  Alabama  Great  Southern  R.  R.  Co.  v. 
Quarles  &  Couturie,  145  Ala.  436,  117  Am.  St.  Rep.  54,  40 
South.  120,  5  L.  R.  A.,  N.  S.,  867,  sticks  in  the  bark  of  the 
carrier's  liability  as  an  insurer,  and  ignores  the  justice  and 
policy  of  disregarding  all  except  the  proximate  cause. 

The  recent  Missouri  cases  arising  from  the  flood  of  1903 
all  hold  the  carrier  free  from  actionable  fault.  In  Grier  v. 
St.  Louis  etc.  R.  R.,  108  Mo.  App.  565,  84  S.  W.  158,  after 
citing  the  leading  cases  in  support  of  his  view.  Judge  Goode 
says:  ''In  all  those  decisions  it  appeared  the  carrier  had  been 
guilty  of  some  delay  in  moving  the  property,  but  for  which 
it  would  not  have  been  where  the  catastrophe  occurred  and 
therefore  would  have  escaped  injury.  But  as  the  catastrophe 
happened  unexpectedly,  and  was  not  within  the  range  of 
reasonable  foresight,  the  negligent  delay  was  not  indulged 
while  the  carrier  realized  there  was  peril  to  the  property  and, 
therefore,  did  not  participate,  as  a  concurrent  cause,  in  bring- 
ing about  the  loss.  The  doctrine  of  the  cases  cited  on  this 
point  by  the  appellant  is  one  that  pervades  the  law  of  neg- 
ligence; and  by  virtue  of  it  a  common  carrier's  neglect,  like 
any  other  party's,  must  enter  as  a  proximate  cause  ***  into 
the  happening  of  an  injurious  accident,  to  entail  liability." 

In  Moffatt  Commission  Co.  v.  St.  Louis  etc.  R.  R.  Co.,  113  Mo. 
App.  544,  88  S.  W.  117,  Judge  Ellison  discusses  the  question 
upon  principle  and  in  the  light  of  the  authorities.  The  fol- 
lowing quotations  from  his  opinion  are  pertinent: 

**It  might  be  negligence  to  delay  putting  certain  goods 
under  shelter  in  the  month  of  July  to  protect  them  from 
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rain  or  thieves;  but  if  left  out,  and  the  unheard-of  occur- 
rence (in  this  climate)  of  a  freeze  at  that  season  was  to  occur 
and  destroy  them,  could  there  be  any  natural  connection  be- 
tween the  neglect  and  the  loss?  ....  If  a  train  should  for 
two  hours  be  negligently  delayed  in  leaving  a  station,  and 
meantime  a  storm  should  arise  and  lightning  strike  a  car  and 
destroy  property,  the  carrier  would  not  be  liable.  The  result 
would  be  beyond  natural  expectation,  not  within  the  thought, 
or  foresight  of  anyone,  altogether  fortuitous  and  discon- 
nected from  the  negligent  act  of  delay. 

''So,  the  rule  may  be  stated  to  be  this :  the  act  of  Gk>d  must 
be  the  sole  cause  of  the  loss  or  injury ;  and  whenever  the  neg- 
ligence of  the  carrier  mingles  with  the  act  of  God  as  a  co- 
operative cause,  he  is  liable,  provided  the  resulting  loss  is 
within  the  probable  consequences  of  the  negligent  act;  other- 
wise, it  will  be  too  remote  and  disconnected  to  be  considered 
the  proximate  cause." 

In  Elam  v.  St.  Louis  etc.  B.  Co.  (Mo.  App.),  93  S.  W. 
851,  Judge  Johnson  followed  Judge  Ellison  and  said:  ''In 
the  exercise  of  reasonable  care,  of  which  negligence  is  the  anto- 
n3rm,  human  foresight  and  prudence  cannot  foresee  and  guard 
against  the  sudden,  unheralded,  and  overwhelmingly  powerful 
outbursts  of  natural  forces,  and,  because  neither  time,  place 
nor  destructive  power  of  such  visitations  may  be  anticipated^ 
people  cannot  be  expected  to  act  with  reference  to  them ;  and, 
therefore,  negligence  which  by  chance  places  persons  or  proi>- 
erty  within  their  destructive  reach  should  not  be  deemed  & 
co-operative  cause  of  injury." 

This  court  is  of  the  opinion  that  the  negligent  delay  of  a  car- 
rier in  moving  goods  intrusted  to  it  for  transportation,  ^^  not 
so  unreasonable  as  to  amount  to  a  conversion,  will  not  render 
it  liable  for  the  loss  of  such  goods  after  they  have  been  car- 
ried to  their  destination  if  they  are  there  destroyed  by  an  act 
of  God  before  delivery. 

The  record  recites  that  the  facts  of  this  case  were  alL 
proved  by  uncontradicted  testimony.  There  being  no  ques- 
tions of  credibility  to  be  settled,  and  no  conflicts  of  evidence- 
to  be  resolved,  the  solution  of  the  matter  depended  entireix 
upon  the  rule  of  law  to  be  applied,  and  the  court  properljr 
instructed  a  verdict  for  the  defendant. 

The  action  was  not  founded  upon  sections  5982  and  5993 
of  the  Greneral  Statutes  of  1901.    They  merely  give  statutoiy 


Jan.  1907.]  McKelvby  v.  McKelvet.  435 

damages  for  delay,  and,  if  applicable  to  interstate  shipments^ 
do  not  govern  the  ease  made  by  the  petition. 
The  judgment  of  the  district  conrt  is  affirmed. 


For  A%thoritie»  on  the  Question  Involved  in  the  Principal  Case,  see 
Alabamm  Great  Southern  B.  B.  Go.  v.  Quarles,  145  Ala.  436,  117 
Am.  St.  Bep.  54^  and  eases  cited  in  the  erosa-reference  note  thereto. 


McKELVBT  v.  McKELVEY. 

[75  Kan.  325,  89  Pac.  663.] 

HUSBAKD  AND  WIFB— Interest  of  Nonresidflnt  Wife  in  Hvs- 
iNUiid'a  Iiand^ — ^As  to  lands  of  a  married  man,  his  wife,  whether 
resident  or  nonresident,  has  a  present  interest,  under  a  statute 
declaring  that,  on  the  death  of  a  husband,  one-half  of  any  lands 
in  which  he  has  an  interest  shall,  ui^der  the  direction  of  the  probate 
conrt,  be  set  aside  by  the  executor  as  her  property  in  fee  simple, 
provided  that  she  shall  not  be  entitled  to  any  interest  in  any  land 
which  he  has  conveyed,  when  riie  was  not,  and  never  has  been,  a 
resident  of  the  state,  and  the  wife  may  protect  such  interest  by  ap- 
propriate action  during  the  life  of  the  husband  as  against  his  wrong- 
ful acts.    (pp.  437,  438.) 

HUSBAND  AND  WIFE,  Becoyeory  by  Her  of  Lands  Which  He 
rtandnlently  Disposed  of. — ^As  the  interest  of  a  wife  in  her  husband 's 
lands  does  not  come  to  her  by  inheritance,  it  is  not  a  bar  to  her 
recovery  that  he  parted  with  his  title  in  such  a  fraudulent  manner 
that  neither  he  nor  his  heirs  can  recover  it.    (p.  438.) 

HUSBAND  AND  WIFE — Frandnlent  Ezecntion  Sales,  Effect 
of  upon  Her  Interest. — ^Though  the  statute  provides  that  the  wife  has 
no  interest  in  lands  of  her  husband  which  had  been  sold  at  execution 
or  judicial  sale,  it  contemplates  such  execution  or  judicial  sales  as 
become  necessary  to  pay  his  debts,  and  not  fraudulent  or  collusive 
sales  having  no  other  object  than  to  fraudulently  defeat  her  title. 
(p.  43S.) 

AIiL  FBAUDUIiENT  JDDIOIAIi  or  Ezecntion  Sales  are  void 
as  against  any  party  having  a  vested  interest  in  the  property  and 
those  in  coUusion  with  or  participating  in  the  fraudulent  transaction. 
(p.  43S.) 

FBAUDUIiENT  TBAN8FEB — ^Bejsction  of  Evldencs  Showing 
tliat  Conrsyanoo  was  Mads  without  Ooosideration. — ^In  an  action  by  a 
wife  to  recover  her  interest  in  lands  which  she  claims  were  subjected 
to  a  fraudulent  execution  sale  for  the  purpose  of  devesting  her  in- 
terest, it  is  reversible  error  to  sustain  an  objection  to  a  question 
to  the  purchaser  at  the  sale  asking  him  whether  he  paid  the  con- 
sideration named  in  the  deed.    (p.  439.) 

HUSBAND  AND  WIFE,  Her  Bight  to  Maintain  an  Action  for 
Hte  Diterest  In  His  Lands.^ — ^Notwithstanding  the  interest  which  the 
wife  has  in  the  lands  of  her  husband,  she  cannot,  in  his  lifetime,  main- 
ti^  etjoetment  or  partition  for  such  interest,    (p.  440.) 
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UMITATIOKS — Action  of  Widow  to  Recover  Her  Interest  fn 
Her  Husband's  Lands. — If  a  hasband  and  others  institute  a  proceed- 
ing to  devest  the  interest  of  his  wife  by  a  fraudulent  execution 
or  judicial  sale,  and  his  lands  are  sold  and  conveyed  pursuant  to  such 
sale,  her  right  to  maintain  ejectment  for  her  interest  does  not  accrue 
until  his  death,  and  hence  possession  held  adversely  to  her  under 
such  sale  during  his  lifetime  is  not  to  be  considered,     (p.  440.) 

Snit  for  the  partition  of  a  tract  of  land  and  to  set  aside 
certain  proceedings  under  which  it  was  claimed  by  the  de- 
fendants. The  plaintiff  was  the  widow  of  John  G.  McKel- 
vey,  who  died  in  August,  1903,  having  become  the  owner  of 
the  property  during  their  coverture  and  while  they  lived  in 
Illinois.  The  plaintiff  never  resided  in  Kansas.  In  1883, 
the  decedent  was  the  owner  of  the  land,  and  he  and  his  son, 
the  defendant,  went  to  Kansas,  and  the  complainant  alleged 
that  they  and  James  Bell  fraudulently  and  collusively 
entered  into  a  conspiracy  to  defraud  the  plaintiff  of  her  in- 
terest, and  for  that  purpose  the  decedent  executed  a  promis- 
sory note  to  Agnus  Bauermond,  a  fictitious  person,  and  de- 
livered it  to  Bell,  with  instructions  to  him  to  commence  an 
action  thereon,  which  he  did,  and  obtained  a  judgment  and 
bought  in  the  property  at  an  execution  sale  thereunder; 
that  no  consideration  was  paid  for  it  or  at  the  execution  sale, 
and  Bell,  after  receiving  a  conveyance,  conveyed  the  same 
property  to  the  defendant  John  A.  McKelvey. 

The  defendant  filed  a  general  denial  and  also  pleaded  the 
judgment  and  sale  thereunder,  the  conveyance  to  Bell,  the 
acquisition  of  the  title  of  his  brother  and  sister,  and  the 
open,  notorious  and  exclusive  possession  under  a  claim  of 
ownership  for  more  than  fifteen  years,  and  the  making  of 
lasting  and  valuable  improvements,  and  the  statute  of  limita- 
tions. Judgment  for  the  defendants,  and  the  plaintiff  ap- 
pealed. 

I.  0.  Pickering  and  H.  Clay  Homer,  for  the  plaintiff  in 
error. 

Ogg  &  Scott,  for  the  defendant  in  error. 

^®  GREENE,  J.  Before  examining  the  errors  assigned 
it  should  be  ascertained  whether  the  plaintiff  ever  had  any 
interest  in  the  land  in  controversy,  and,  if  so,  the  nature  of 
such  interest,  and  whether  it  was  barred  by  the  statute  of 
limitations.  If  the  facts  stated  in  her  petition  disclose  that 
she  never  had  any  interest  in  the  land,  or  that  her  cause  of 
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aetion  was  barred  by  the  statute  of  limitations,  no  errors 
committed  on  the  trial  could  be  prejudicial  to  her. 

Upon  the  first  question  here  suggested  it  is  contended 
that  under  our  statute  a  nonresident  wife  had  no  interest 
in  the  real  estate  of  her  husband  situated  in  Kansas,  and 
therefore  that  it  was  impossible  for  plaintiff's  husband  and 
the  defendant  to  commit  a  fraud  upon  her  right  by  any  act 
with  reference  to  such  real  estate.  Our  statute  provides: 
"One-half  in  yalue  of  all  the  real  estate  in  which  the  hus- 
band, at  any  time  during  the  marriage,  had  a  legal  or  equi- 
table interest^  which  has  not  been  sold  on  execution  or  other 
judicial  sale,  and  not  necessary  for  the  payment  of  debts, 
and  of  which  the  wife  has  made  no  conveyance,  shall,  under 
the  direction  of  the  probate  court,  be  set  apart  by  the  ex- 
ecutor as  her  property,  in  fee  simple,  upon  the  death  of  the 
husband,  if  she  survives  him;  provided,  that  the  wife  shall 
not  be  entitled  to  any  interest,  under  the  provisions  of  this 
section,  in  any  land  to  which  the  husband  has  made  a  con- 
veyance, when  the  wife,  at  the  time  of  the  conveyance,  is 
noty  or  never  has  been,  a  resident  of  this  state":  Qen.  Stats. 
1901,  sec.  2510. 

This  statute  does  not  discriminate  against  a  nonresident 
wife  in  favor  of  a  resident  wife  as  to  the  interest  the  former 
shall  have  in  the  real  estate  of  her  husband  situated  in  Kan- 
sas. It  excludes  her  from  any  interest  in  any  lands  owned 
by  the  husband  of  which  he  has  made  a  conveyance,  when 
the  wife  at  the  time  of  the  conveyance  is  not  or  never  has 
been  a  resident  of  the  state,  and  it  excludes  both  the  resident 
and  nonresident  *^  wife  from  any  interest  in  any  lands 
which  have  been  sold  on  execution  or  other  judicial  sale. 
But  as  to  lands  not  thus  disposed  of,  and  not  necessary  for 
the  payment  of  his  debts  at  the  time  of  his  death,  the  interest 
of  the  nonresident  wife  is  equal  to  that  of  the  resident  wife. 
The  interest  which  the  statute  gives  to  the  wife  in  the  real 
estate  of  her  husband  during  his  life  is  not  easily  classified 
or  defined.  Because  of  this  difiiculty  it  has  been  thought  by 
some  to  be  in  its  nature  an  inheritance,  and  such  a  sugges- 
tion may  be  found  in  some  of  the  opinions  of  this  court. 
But  practically  the  entire  trend  of  the  decisions  of  this  court 
is  to  treat  it  as  a  present  existing  interest — one  which  tlie 
wife  may  protect  by  an  appropriate  action  during  the  life  of 
the  husband  and  against  his  wrongful  acts:  Busenbark  v. 
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Busenbark,  33  Kan.  572,  7  Pac.  245 ;  Planigan  v.  Waters,  57 
Kan.  18,  45  Pac.  56. 

The  wife's  interest  does  not  depend  for  its  inception  upon 
the  death  of  the  husband,  as  an  inheritance  would,  but 
springs  into  existence  by  operation  of  law  upon  a  concur- 
rence of  seisin  and  the  marriage  relation.  This  interest, 
equal  to  one-half  in  value  of  all  the  real  estate  in  which  the 
husband  at  any  time  during  the  marriage  had  a  legal  or 
equitable  interest,  which  has  not  been  sold  on  execution  or 
other  judicial  sale,  and  which  the  husband  had  not  conveyed 
at  a  time  when  his  wife  was  not,  or  never  had  been  a  resident 
of  this  state,  and  not  necessary  for  the  payment  of  his  debts, 
upon  the  death  of  the  husband  shall,  under  the  direction  of 
the  probate  court,  be  set  apart  by  the  executor  as  her  prop- 
erty. And  the  only  control  exercised  by  the  probate  court 
or  the  executor  or  administrator  over  the  wife's  interest  in 
the  real  estate  owned  by  her  husband  at  the  time  of  his 
death  is  to  ascertain  its  value  and  set  it  apart  to  the  widow — 
not  as  an  heir  of  her  deceased  husband,  but  as  her  separate 
and  absolute  property  in  fee  simple.  And  since  this  inter- 
est does  not  come  to  her  by  inheritance,  it  is  not  a  bar  to 
her  recovery  that  her  husband  **•  parted  with  his  title  in 
such  a  fraudulent  manner  that  neither  he  nor  his  heirs  can 
recover  it. 

This  section,  as  observed,  excludes  the  wife  from  any 
interest  in  lands  which  have  been  sold  on  execution  or  other 
judicial  sale.  It  is  contended  that  this  land  was  sold  under 
execution  sale  and  that  the  def  enda[nt  holds  his  title  through 
such  sale.  The  statute  contemplates  only  such  execution 
and  judicial  sales  as  have  become  necessary  for  the  payment 
of  the  debts  of  the  husband.  It  does  not  contemplate  col- 
lusive and  fraudulent  execution  or  judicial  sales  to  which  the 
husband  is  a  party  and  which  have  no  other  object  than  to 
devest  the  husband  of  his  title  for  the  fraudulent  purpose 
of  depriving  the  wife  of  her  interest  in  such  property.  All 
fraudulent  judicial  or  execution  sales  are  void  as  between 
one  not  a  party  but  having  a  vested  interest  in  the  res  and 
those  in  collusion  with  or  participating  in  the  fraudulent 
transaction.  The  title  to  the  real  estate  in  controversy  is 
claimed  by  one  who  it  is  alleged  was  a  party  to  the  fraud- 
ulent proceedings  which  devested  the  title  of  John  C.  Mc- 
Kelvey.  If  the  proceedings  were  collusive  and  fraudulent, 
such  a  sale  did  not  have  the  effect,  at  least  as  between  the 
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plaintiff  and  those  who  were  parties  to  the  fraud,  of  de- 
feating her  interest  in  the  land. 

The  principal  question  litigated  in  the  trial  court  was 
whether  the  judgment  and  the  proceedings  by  means  of 
which  the  title  of  John  G.  McEelvey  to  the  lands  in  con- 
troversy became  devested  and  the  title  thereto  vested  in  the 
defendant,  John  A.  McEelvey,  were  collusive  and  fraud- 
ulent.   The  court  made  speciflJ  findings  that  they  were  not. 

Upon  th3  trial  the  plaintiff,  for  the  purpose  of  upholding 
her  contention  that  such  proceedings  were  fraudulent,  and 
wanting  in  consideration,  while  the  defendant  was  upon  the 
witness-stand  and  under  cross-examination,  asked  him  this 
question :  ''I  will  ask  you  to  state  to  the  court  whether  when 
"^  that  deed  [being  the  deed  from  Bell  to  the  defendant] 
was  delivered  to  you  on  the  third  day  of  January,  1884,  you 
paid  to  Doctor  Bell  the  sum  of  eight  thousand  dollars. " 

An  objection  was  sustained  to  this  question.  This  is 
alleged  as  error.  It  was  an  attempt  to  elicit  information  upon 
one  of  the  controverted  points-^the  want  of  any  considera- 
tion passing  from  the  defendant  to  Bell  for  the  deed  to  the 
land.  The  deed  purports  to  have  been  executed  for  a  con- 
sideration of  eight  thousand  dollars,  and  the  ruling  of  the 
court  excluded  the  plaintiff  from  inquiring  into  the  actual 
consideration.  This  error  appears  more  pronounced  in  view 
of  the  evidence  of  the  defendant  that  when  he  came  to  Kan- 
sas, in  1883,  less  than  a  year  before  the  deed  was  executed, 
all  the  property  he  owned  was  a  one^half  interest  in  a 
butcher-shop,  the  total  value  of  which  was  about  three  hun- 
dred and  fifty  dollars,  and  the  finding  of  the  court  ''that 
when  John  A.  McEelvey  came  to  Eansas  in  1883  he  did  not 
have  to  exceed  one  hundred  and  fifty  dollars,  and  that  he 
had  not  received  any  money  or  property  by  inheritance  from 
anyone."  Under  tlie  pleadings  the  plaintiff  should  have 
been  granted  the  greatest  liberty  in  the  examination  and 
cross-examination  of  all  the  parties  alleged  to  have  been 
connected  with  the  passing  of  this  title,  which  she  claimed 
was  obtained  by  collusion  and  fraud.  The  ruling  of  the 
court  deprived  her  of  a  substantial  right. 

While  a  decision  of  the  question  raised  by  the  second  de- 
fense is  not  necessary  to  the  present  disposition  of  the  case 
in  this  court,  it  will  become  important  in  a  retrial  of  the 
cause,  and  for  this  reason  we  feel  called  upon  to  pass  upon 
it    The  contention  is  that  the  defendant  has  for  more  than 
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fifteen  years  been  in  the  open,  exclusive  and  adverse  posses- 
sion of  the  land,  claiming  it  as  his  own,  under  color  of  title, 
and  that  if  the  plaintiff  ever  had  any  rights  thereto  her 
right  of  action  is  barred  by  the  statute  of  limitations.  In 
this  contention  it  is  assumed  that  the  plaintiff's  right  of  ac- 
tion accrued  when  the  execution  sale  passed  the  ^^  title 
from  her  husband.  While  it  has  been  held  in  this  state  that 
the  wife  may,  during  the  lifetime  of  her  husband,  institute 
some  proceedings  to  protect  her  interest  in  her  husband's 
real  estate,  as  in  the  Busenbark  case,  supra,  all  remedies  are 
not  open  to  her  during  the  life  of  her  husband,  and  the 
remedy  pursued  by  the  wife  in  this  case  is  one  of  those  she 
was  not  entitled  to  invoke  during  the  lifetime  of  her  hus- 
band. Notwithstanding  the  interest  of  the  wife  in  the  real 
estate  of  her  husband,  during  his  lifetime  she  may  not  main- 
tain ejectment  or  partition  for  such  interest.  It  is  only  upon 
his  death  that  her  right  of  action  in  ejectment  accrues  to 
her.  This  suit  was  commenced  within  two  years  after  the 
death  of  the  husband;  therefore,  it  was  not  barred  by  any 
statute  of  limitation. 
'  The  judgment  is  reversed  and  the  cause  remanded. 

Johnston,  C.  J.,  Burch,  Mason,  Porter,  and  Graves,  JJ.,  con- 
curring. 

SMITH,  J.,  Concurring  Specially.  I  concur  in  the  decision 
of  this  case  for  the  following  reasons:  It  is  admitted  that 
plaintiff  was  the  wife  of  John  C.  McEelvey  at  and  long 
prior  to  his  death,  and  while  such  relation  existed  he  was 
seised  of  the  land  in  question  and  made  no  conveyance  of  it. 
To  the  claim  that  it  was  sold  during  his  lifetime  on  an  execu- 
tion to  satisfy  a  judgment  for  money  rendered  against  him, 
Mrs.  McKelvey  offered  evidence  impeaching  the  considera- 
tion claimed  to  have  been  paid  for  the  transfer  of  the  land 
to  the  son,  John  A.  McKelvey.  This  evidence  tended  to 
establish  one  circumstance  in  a  chain  which  strongly  in- 
dicated that  the  judgment  was  collusive,  fraudulent  and 
void.  The  evidence  was  very  material,  for  if  the  judg- 
ment was  void  the  execution  was  also  void  and  the  plaintiff 
should  recover.    For  this  error  I  concur  in  the  decision. 

I  am  unable  to  concur  in  the  language  of  the  second  para* 
graph  of  the  syllabus  or  in  some  statements  in  the  ^^  opin- 
ion. It  is  said  that  the  interest  of  a  wife  in  the  lands  of  her 
husband  ''springs  into  existence  by  operation  of  law  upon 
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a  concurrence  of  seisin  and  the  marriage  relation."  If 
this  be  true,  this  suit  was  long  ago  barred  by  the  statute  of 
limitations.  Coyerture  is  no  disability  in  this  state.  A  mar- 
ried woman  may  sue  and  be  sued  in  the  same  manner  as  if 
she  were  unmarried.  If  the  land  was  sold  under  a  void 
judicial  proceeding,  and  she  had  a  present  interest  therein 
which  was  invaded,  she  could  and  should  have  proceeded  to 
have  the  sale  set  aside  within  the  limitation  provided  by  law. 
If,  however,  as  I  think,  her  rights  sprang  into  existence  on 
the  death  of  her  husband,  then  her  action  is  not  barred  but 
is  timely. 

The  wife's  right  to  prevent  the  fraudulent  disposition  of 
her  husband's  land  is  based  upon  her  legal  right  to  look  to 
it  for  her  maintenance,  which,  as  is  'shown  by  the  petition 
in  the  case  of  Busenbark  v.  Busenbark,  33  Kan.  572,  7  Pac. 
245,  was  pleaded  in  that  case,  and  no  other  right  appears 
to  have  been  asserted  nor  any  other  question  to  have  been 
presented  for  decision. 

The  statutory  right  of  a  wife  to  an  estate  in  her  husband 's 
land  is  not  consummated  until  his  death.  Until  then  she  has 
no  right  of  possession  and  she  cannot  sell  it.  It  can  be 
taken  from  her  in  an  action  to  which  she  is  not  a  party — 
that  is,  without  due  process  of  law.  If  she  die  before  her 
husband  no  right  or  interest  therein  descends  to  her  heirs. 
In  all  its  uncertainty  and  contingency  it  is  entirely  analogous 
to  dower.  As  to  devolving  an  estate  it  is  analogous  to 
heirship. 

**  Dower  is  not  an  estate  in  land,  vested  or  otherwise.  It 
is  a  right  without  value,  unless  by  some  modem  methods  a 
possibility  may  be  valued.  A  possibility  or  contingency  is 
not  an  ^tate.  It  may  be  affirmed  generally,  where  a  right 
is  given  by  law,  until  that  right  becomes  vested  in  some  way 
in  property  the  law  may  be  changed  or  repealed,  and  the 

right  taken  away Dower  does  not  become  a  vested 

right  in  the  ^*  wife  until  the  death  of  her  husband.  A 
possibility  of  dower  is  no  vested  right  in  the  estate  of  dower 
or  anything  the  law  recognizes  as  property":  Richards  v. 
Bellingham  Bay  Land  Co.,  54  Fed.  209,  211,  4  C.  C.  A.  290. 

A  married  woman  who  survives  her  husband  either  has 
or  has  not  a  vested  property  right,  prior  to  his  death,  in  the 
land  owned  by  him  at  any  time  during  the  continuance  of  the 
marriage  relation.  If  she  has  such  vested  property  right  at 
such  time,  coverture  being  no  disability ,  she  has  an  im- 
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mediate  cause  of  action  when  such  right  is  invaded,  and 
may  bring  her  action  at  once  to  repel  such  invasion.  Since 
she  may  bring  her  action  at  once,  she  must  bring  it  within 
the  time  limit  provided  by  statute  or  be  forever  barred  from 
the  remedy. 

If  the  wife  has  no  vested  property  right  in  her  husband's 
land  prior  to  his  death,  she  certainly  is  vested  by  the  statute 
with  such  right,  immediately  upon  his  death,  in  all  his  lands 
which  have  not  theretofore  been  alienated  in  some  one  of  the 
manners  specified  in  the  statute ;  and  if,  by  fraud  or  other- 
wise, a  cloud  has  been  cast  upon  her  title  to  her  interest  in 
such  lands  by  an  apparent,  not  real,  alienage  of  the  same 
before  the  death  of  the  husband,  she  may  bring  an  action  at 
any  time  after  his  death,  within  the  statutory  limitation,  to 
remove  such  cloud. 


With  Sespect  to  Her  Marital  Bights,  the  law  affords  the  same  protee- 
tion  to  a  wife  as  to  a  creditor  of  her  husband.  She  is  within  the 
protection  of  the  statute  against  conveyances  made  with  intent  to  de- 
fraud; and  if  a  conveyance  is  purely  voluntary,  it  is  not  necessary 
that  the  grantee  participate  in  the  intent  of  the  grantor:  Higgins  ▼• 
Higgins,  219  111.  146,  109  Am.  St.  Bep.  816. 


WHITNEY  V.  MASEMORE. 

[75  Kan.  522,  89  Pac.  914.] 

A   JUDGMENT   Based   on   the   Publication   of   a   Summons 

against Whitney  and Whitney,  his  wife,  whose  first  names 

are  unknown,  entered  against  Florence  L  Whitney,  an  unmarried 
woman,  is  void  as  against  her,  and  may  for  that  reason  be  set  aside 
on  motion  made  more  than  three  years  after  its  entry,  though  after 
the  publication,  the  complaint  was  amended  without  notice  by  in- 
serting her  full  and  true  name  therein,    (p.  445.) 

Whitcomb  &  Hamilton  and  B.  S.  Cone,  for  the  plaintiff  in 
error. 

George  J.  Downer,  for  the  defendant  in  error. 

^^  GREENE,  J.    Prank  N.  Masemore  commenced  this 
suit  to  quiet  his  title  to  certain  lands.     There  were  several 

defendants.     Among  others  named  were  ** Whitney,  and 

Whitney,  her  husband."  The  allegations  in  the  peti- 
tion referred  to  these  parties  as  ** Whitney,  and 


Whitney,  her  husband,"  whose  real  names  the  plaintiff  was 
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unable  to  ascertain.  An  attempt  was  made  to  get  service  of 
Bommons  by  publication.    In  the  affidavit  therefor  they  were 

described  as  ** Whitney,  and Whitney,  his  wife, 

whose  first  names  are  unknown."  In  the  notice  of  publica- 
tion they  were  referred  to  as  *' Whitney  and Whit- 
ney, his  wife,  whose  first  names  are  unknown."  After  this 
notice  had  been  published,  the  plaintifF,  without  notice, 
amended  his  petition,  both  in  the  title  and  body,  by  insert- 
ing the  name  ***  '* Florence  I."  before  the  name  "Whitney" 
that  referred  to  the  wife. 

Thereafter,  and  on  June  3,  1902,  judgment  was  rendered 
against  Florence  **L"  Whitney  and  others,  by  which  it  was 
adjudged  that  the  plaintiff's  title  to  the  real  estate  was  valid 
and  perfect,  and  that  the  defendants  had  no  estate  or  inter- 
est herein.  On  January  26,  1906,  Florence  D.  Whitney  filed 
a  motion  to  set  aside  the  judgment  rendered  against  her  on 
June  3,  1902,  as  to  one  of  the  quarter  sections  of  the  land 
described  in  the  petition,  claiming  that  the  record  showed 
that  no  service  of  summons  was  ever  made  personally  or 
by  publication  upon  her,  that  she  had  made  no  appearance  in 
the  suit,  and  that  she  had  no  notice  or  knowledge  of  the 
same  until  long  after  the  rendition  of  the  judgment.  This 
motion  was  supported  by  her  affidavit,  in  which  she  stated 
that  she  was  and  had  been  for  more  than  five  years  last  past 
an  unmarried  woman;  that  she  claimed  an  interest  in  the 
quarter  section  of  land  therein  described ,  being  one  of  the 
quarters  described  in  plaintiff's  petition;  and  that  she  had 
no  knowledge  or  notice  of  such  action  or  the  pendency  thereof 
or  the  rendition  of  the  judgment  until  long  after  the  same 
was  entered.  It  was  admitted  by  the  plaintiff  that  the 
statements  contained  in  Florence  D.  Whitney's  affidavit  were 
true.  Upon  a  hearing  the  motion  was  denied.  The  only 
question  for  our  consideration  is  whether  a  judgment  ren- 
dered against  Florence  D.  Whitney  on  such  service  is  void. 

The  provision  of  our  statute  with  reference  to  service  of 
summons  by  publication  provides  that  the  notice  published 
shall  contain  ''the  names  of  the  parties":  Oen.  Stats.  1901,  sec. 
4508.  If  the  Christian  names  of  the  defendants  are  un- 
known to  the  plaintiff  he  ought  to  give  such  description 
or  identification  of  them  in  the  notice  that  the  defendants 
and  persons  acquainted  with  them  would  by  reading  the 
notice  know  who  were  being  sued.    The  notice  ''must  be 
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given  with  *®*  sufficient  accuracy  clearly  to  indicate  their 
identity":  17  Ency.  of  PL  &  Pr.  90. 

The  notice  given  by  the  plaintiff  in  this  case  did  not 
identify  Florence  D.  Whitney.  There  were  no  statements  or 
intimations  that  would  indicate  to  her  or  any  other  person 
who  read  the  notice  that  she  was  intended  as  one  of  the  de- 
fendants. Indeed,  she  might  very  reasonably  have  con- 
cluded from  reading  the  notice  that  she  was  not  the  Whit- 
ney for  whom  the  notice  was  intended.    All  effort  made  to 

identify  her  was  misleading.    The  description  was  '* 

Whitney,  and Whitney,  his  wife,  whose  first  names  are 

unknown."  At  the  time  this  notice  was  published  Florence 
D.  Whitney  was  an  unmarried  woman.  In  Thompson  v.  Mc- 
Corkle,  136  Ind.  484,  43  Am.  St.  Rep.  334,  34  N.  E.  813,  36 
N.  E.  211,  it  was  said:  ''Notice,  by  publication,  to  John  Mc- 

Corkle,  and  •: McCorkle,  his  wife,  of  the  pendency  of  an 

action  to  quiet  title  to  real  estate,  which  was  instituted  after 
the  death  of  said  John  McCorkle,  is  not  notice  to  Maria  Mc-» 
Corkle,  widow  of  said  John  McCorkle;  and  that  being  the 
only  attempt  to  bring  her  into  the  action,  and  service  of 
process  not  being  waived  by  her,  she  not  appearing  to  the 
action,  and,  in  fact,  having  no  knowledge  of  the  pendency 
of  the  action,  and  being  before,  at  the  time  of,  and  since  the 
institution  of  the  action,  a  resident  of  the  state,  but  not  of 
the  county  where  the  action  was  instituted,  the  court  ob- 
tained no  jurisdiction  over  her,  and  the  judgment  rendered 
therein  was  a  nullity  as  to  her.'' 

.  In  the  case  of  Fanning  v.  Krapfl,  61  Iowa,  417,  14  N.  W. 
727, 16  N.  W.  293,  a  suit  to  foreclose  a  mechanic's  lien,  where 
the  service  was  by  publication,  the  defendant's  name  was  T. 
Phelia  Boyd  Hopkins.  In  the  publication  notice  the  name 
was  P.  T.  B.  Hopkins.  It  was  held  that  the  transposing  of  the 
initials  made  the  notice  of  no  effect  as  to  her,  and  gave  the 
court  no  jurisdiction  to  render  a  decree  against  her.  It  was 
well  said  in  that  case:  ''Notice  by  publication,  even  where 
there  is  no  misnomer,  does  not  afford  a  very  strong  natural 
presumption  ^^  that  the  fact  of  the  pendency  of  the  action 
will  be  brought  to  the  defendant's  actual  knowledge. 
Notice  by  this  mode  is  allowable  only  out  of  necessity.  It 
must  often  happen  that  great  injustice  is  done  and  great 
hardship  suffered.  We  are  not  disposed  to  open  the  door 
any  wider  than  necessity  requires." 
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Service  of  summons  by  publication  is  only  a  substitute  for 
personal  service,  and  the  statute  providing  for  such  service 
should  be  construed  with  considerable  strictness.  It  is  al- 
ways doubtful  if  the  defendant  will  ever  by  seeing  the  notice 
in  the  paper  know  of  the  pendency  of  the  action  until  after 
judgment  has  been  rendered.  The  information  that  an  ac- 
tion is  pending  is  quite  often  conveyed  to  the  defendant  by 
his  acquaintances  who  have  read  the  notice,  when  without 
the  information  thus  conveyed  the  defendant  would  not  have 
received  any  notice.  The  notice,  therefore,  should  so  clearly 
identify  the  defendant  that  his  acquaintances  who  read  the 
notice  will  know  for  whom  it  was  intended.  It  is  not  prob- 
able that  a  nonresident  of  the  state  will  see  the  local  paper 
containing  the  notice,  but  it  is  always  possible  that  some 
of  his  acquaintances  residing  in  the  county  where  the  paper 
is  published  will  see  it,  and  if  the  defendant  is  identified 
in  the  notice  they  are  likely  to  convey  the  information  to 
him.  A  notice  that  does  not  furnish  this  information  is  in- 
effectual to  give  the  court  jurisdiction  of  the  defendant. 
The  notice  published  was  so  defective  in  describing  the  plain- 
tiff in  error  that  it  did  not  give  the  court  jurisdiction  of  her, 
and  the  judgment  entered  is  void  as  to  her. 

It  is  argued  by  defendant  in  error  that  he  followed  the 
provisions  of  section  4577  of  the  General  Statutes  of  1901. 
That  section  has  application  only  where  personal  service  is 
made. 

The  order  denying  the  motion  to  vacate  the  judgment  is 
reversed  and  the  cause  remanded,  with  instructions  to  allow 
the  motion  and  set  aside  the  judgment  as  to  Florence  D. 
Whitney. 


Defects  in  tTie  Service  uf  Process  as  affecting  juriBdiction  are  dis- 
cussed in  the  note  to  Sanford  v.  Edwards,  61  Am.  St.  Rep.  485. 
It  has  been  decided  that  service  by  publication  addressed  to  "Etta 
B.  Fisher  and  Fisher,  her  husband,"  is  valid  on  collateral  at- 
tack: Cruzen  v.  Stephens,  123  Mo.  337,  45  Am.  St.  Bep.  549.  But 
it   has   been   held   that   service   by   publication   addressed   to   "John 

McCorkle  and  McCorkle,  his  wife,"  he  being  then  deceased,  is 

no  notice  to  her  of  the  pendency  of  the  action:  Thompson  v.  Mc- 
Corkle, 136  Ind.  484,  43  Am.  St.  Bep.  334.  A  citation  to  "Mary  E. 
Bobinson,"  defendant's  maiden  name,  does  not  give  the  court  ju- 
risdiction to  render  judgment  against  "Mary  £.  Freeman,"  the  name 
that  defendant  acquired  by  marriage:  Freeman  ▼•  Hawkins,  77  Tex. 
498,  19  Am.  St.  Bep.  769. 
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HORNER  V.  ELLIS. 

[75  Kan.  675,  90  Pae.  275.] 

A  JUDOMENT  for  the  Spedflc  P«rf ormanee  of  a  Contract  & 
not  Void,  though  the  eomplaint  fails  to  state  a  good  cause  of  action, 
where  it  does  state  sufficient  matter  to  direct  the  attention  of  the 
court  to  its  merits,     (p.  447.) 

PLACE  OF  TBIAIi  of  Actions  for  Specific  Performance. — ^A  suit 
for  specific  performance  is  personal  in  its  nature,  and,  therefore, 
muat  be  tried  in  the  county  where  the  defendant  resides,  though  the 
land  which  is  the  subject  of  the  action  is  located  in  a  different 
county,    (p.  447.) 

EJECTMENT.—^  Tenant  in  Common  ii  Entitled  to  BecoTor 
PoBseesion  of  tbe  Whole  Premieea  against  a  defendant  who  is  in  pos- 
session of  the  land,  but  has  no  title  thereto  other  than  liens  for  taxes 
paid.    (p.  448.) 

C.  W.  Fairchild,  for  the  plaintiffs  in  error. 

William  Barrett  and  R.  F.  Crick,  for  the  defendant  in 
error. 

^^  SMITH,  J.  This  action  in  ejectment  was  brought  in 
the  district  court  of  Pratt  county  by  A.  W.  Ellis  against  A. 
M.  Homer  and  Daisy  M.  Hutto  to  recover  possession  of  one 
hundred  and  sixty  acres  of  land  in  that  county.  The  case 
was  tried  by  the  court,  without  a  jury.  Judgment  was  ren- 
dered in  favor  of  the  plaintiff,  subject  to  the  payment  of  a 
tax  lien,  and  the  defendants  bring  the  case  here  for  review. 

The  land  in  question  was  patented  by  the  United  States 
to  William  H.  Albright,  who,  when  he  was  advanced  in 
years  and  without  wife  or  child,  made  an  *''*  agreement 
with  his  niece,  Emily  Irene  Knowlton,  as  she  alleged  in  her 
suit  against  his  heirs  for  specific  performance  of  the  contract, 
that  if  she  would  go  with  him  to  a  hospital,  where  he  was 
going  for  an  operation,  and  would  nurse  him  and  live  with 
him  and  take  care  of  him  till  he  died,  he  would  give  her  the 
land  in  question ;  that  he  told  her  he  had  already  executed 
and  delivered  a  deed  of  the  land  to  a  man  in  Pratt  county,, 
with  instructions  to  deliver  it  to  her  upon  receipt  of  informa- 
tion that  he  was  dead.  She  also  alleged  that  her  uncle  died 
without  making  the  transfer,  and  pleaded  fully  the  execu- 
tion of  the  contract  on  her  part.  The  petition  did  not  dis- 
close whether  this  contract  was  oral  or  in  writing,  and  did 
not  allege  that  the  plaintiff  went  into  possession  of  the  land 
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under  the  contract  or  that  she  made  any  improyementa 
thereon. 

Probably  this  petition  did  not  state  facts  sufficient  to  con- 
stitute an  equitable  cause  of  action  for  specific  performance 
of  the  contract :  Baldwin  y.  Squier,  31  Kan.  283,  1  Pac.  591. 
But  eyen  if  it  did  not,  it  does  not  follow  that  the  judgment 
rendered  thereon  is  yoid,  or  that  it  is  by  reason  thereof  sub* 
ject  to  collateral  attack.  The  petition  does  contain  sufficient 
matter  to  challenge  the  attention  of  the  court  to  its  merits^ 
and  therefore  the  judgment  is  not  yoid :  See  Bowe  y.  Palmer^ 
29  Kan.  337 ;  Head  y.  Daniels,  38  Kan.  1.  15  Pac.  911. 

The  seryice  in  the  E^nowlton  case  was  personal  upon  Mrs. 
Fowler  (one  of  the  heirs)  and  her  husband  in  Pratt  county; 
and,  the  other  defendants  being  nonresidents  of  the  state  of 
E[ansas,  an  attempt  was  made  to  get  service  upon  them  by 
publication.  No  one  appeared,  and  judgment  was  rendered 
against  all  the  heirs  as  upon  default. 

There  was  no  element  of  trust  between  Albright  and  his 
niece,  Knowlton,  and  under  the  decision  in  Close  y.  Wheaton^ 
65  Kan.  830,  70  Pac.  891,  the  court  acquired  no  jurisdiction 
of  the  persons  of  the  defendants,  •''''  except  by  personal  ser« 
yice.  In  that  case  it  was  said:  ''An  action  to  compel  the 
specific  performance  of  an  agreement  to  conyey  land,  if  the 
defendant's  obligation  is  in  contract  merely,  without  any 
element  of  trust,  is  an  action  in  personam,  and  must  be 
brought  in  the  county  where  the  defendant  resides,  and  not 
of  necessity  in  the  county  where  the  land  is  situated":  See,, 
also.  Gen.  Stats.  1901,  sees.  4476,  4477. 

This  was  the  law  of  this  state  at  the  time  the  Knowlton 
suit  for  specific  performance  was  brought  and  determined 
and  until  the  enactment  of  chapter  384  of  the  Laws  of  1903. 
Mrs.  Fowler,  who  with  her  husband  was  personally  seryed 
with  summons,  resided  in  Pratt  county,  and  she  was  a  sister 
and  heir  of  W.  H.  Albright,  the  patentee.  Emily  Irene 
Knowlton 's  mother  was  also  a  sister  of  Albright,  and  died 
before  his  decease,  so  Miss  Knowlton  was  also  an  heir  to  the 
estate.  By  the  judgment  she  acquired  the  moiety  of  title 
inherited  by  Mrs.  Fowler,  and  afterward  conveyed  all  her 
interest  in  the  land  to  0.  H.  Bock,  who,  in  turn,  conyeyed 
it  to  A.  W.  Ellis,  the  plaintiff. 

After  she  was  stripped  of  any  title  to  the  land  by  the  judg> 
ment  Mrs.  Fowler  obtained  a  tax  deed  to  the  land  and  sold 
and  conyeyed  aU  her  rights  therein  to  A.  M.  Horner,  who 
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afterward  brought  an  action  to  quiet  title  to  this  and  sev- 
eral other  tracts  of  land  and  made  W.  H.  Albright  a  party 
defendant,  and  attempted  to  get  service  upon  him  by  pub- 
lication. That  action  was  brought  and  the  publication  was 
made,  however,  some  years  after  the  death  of  W.  H.  Albright, 
and,  of  course.  Homer's  title  to  the  land  in  question  was 
not  strengthened  thereby.  Thereafter  Horner  and  wife 
conveyed  their  interest  in  the  land  to  their  daughter,  Daisy 
M.  Hutto,  whose  title  rests  solely  upon  the  tax  deed  to  Mrs. 
Fowler.  The  court  held  this  tax  deed  voidable  and  set  it 
aside,  awarding  Mrs.  Hutto  a  lien  for  the  taxes  paid.  Of  this 
decision  no  complaint  is  made. 

The  judgment  of  the  court  below,  then,  rests  upon  ^®  the 
question  whether  Ellis,  as  a  tenant  in  common  with  the  heirs 
of  W.  H.  Albright,  other  than  Mrs.  Powler  and  Miss  Knowl- 
ton,  is  entitled  to  recover  the  possession  of  the  land  against 
a  defendant  who  had  no  title  thereto,  but  was  in  possession 
and  entitled  to  a  lien  thereon  for  taxes  paid.  We  answer 
this  question  in  the  affirmative.  In  this  state  the  question  in 
ejectment  is,  Who  has  the  superior  title?  Hollenback  v. 
Ess,  31  Kan.  87,  88, 1  Pac.  275.  A  cotenant  may  recover  the 
whole  property  against  one  who  has  no  title:  Newman  v. 
Bank  of  California,  80  Cal.  368, 13  Am.  St.  Rep.  169,  22  Pac. 
261,  5  L.  B.  A.  467 ;  Chapman  v.  Quinn,  56  Cal.  266 ;  Quinn  v. 
Chapman,  111  U.  S.  445,  4  Sup.  Ct.  Rep.  508,  28  L.  ed.  476 ; 
Duffey  V.  Raflferty,  15  Kan.  9 ;  Simpson  v.  Boring,  16  Kan. 
248. 

The  judgment  is  affirmed. 


Spedflc  Performance  of  a  contract  to  convej  lands  situated  in  another 
state  may  be  decreed  against  a  resident  duly  served:  Newton  v.  Bron- 
son,  13  N.  Y.  587,  65  Am.  Dec.  89;  Johnson  v.  Kimbro,  3  Head,  557, 
75  Am.  Dec.  781;  Burnley  v.  Stevenson,  24  Ohio  St.  474,  15  Am.  Eep. 
621.  See,  too,  Idaho  Gold  Min.  Co.  y.  Winchell,  6  Idaho,  729,  92 
Am.  St.  Bep.  290. 

A  Cotenant  may  Eccover  in  Ejectment  the  whole  of  the  common 
property  as  against  one  in  possession  without  title:  Brady  v.  Kreuger, 
8  S.  Dak.  464,  59  Am.  St.  Bep.  771;  note  to  Marshall  v.  Palmer,  50 
Am.  St.  Rep.  842.  Some  authorities,  however,  would  limit  his  re- 
covery to  his  undivided  interest  in  the  premises:  Williams  v.  Coal 
Creek  Min.  etc.  Co.,  115  Am.  St.  Bep.  678;  Baker  ▼.  Henderson. 
156  Mo.  566,  79  Am.  St.  Bep.  540. 
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JOHNSON  V.  JOHNSON'S  COMMITTEE. 

[122  Ky.  13,  90  S.  W.  964.] 

WITNESS. — ^In  an  Action  1>7  a  Diyorced  Wife  against  her  for- 
mer husband  to  recover  possession  of  a  note,  neither  is  competent  to 
testify  whether  it  was  given  for  money  expende<l  or  services  per- 
formed by  him  for  her.     (p.  450.) 

CONTRACT — Transaction  to  Facilitate  Divorce. — An  agree- 
ment by  a  wife  to  confirm  a  gift  of  a  note  to  her  husband  if  he  will 
not  oppose  her  action  for  a  divorce  is  void,  and  does  not  affect 
her  right  to  recover  the  note  or  the  amount  of  it.     (p.  450.) 

MABBIAQE  AND  DIVOBCE— Bight  of  Husband  to  Wife's 
Clioses. — The  fact  that  a  husband  reduces  to  his  possession  a  note 
belonging  to  his  wife  gives  him  no  property  rights  in  it,  and  the 
fact  that  he  disposes  of  it  before  she  obtains  a  divorce  does  not  pre- 
vent her  from  thereafter  recovering  it  or  its  equivalent  from  him. 
(p.  452.) 

E.  H.  Gaither,  for  the  appellant. 

W.  L.  Whittinghill,  for  the  appellee. 

**  PAYNTER,  J.  Appellant,  G.  J.  Johnson,  and  Mary 
M.  Johnson  were  married  in  1897.  They  lived  together  as 
man  and  wife  until  1899,  when  Mrs.  Johnson  went  to  the 
state  of  Kansas,  where  she  remained  for  a  year,  when  she  in- 
stituted a  suit  against  appellant  in  a  court  of  Kansas  for 
divorce  from  the  bonds  of  matrimony.  An  order  seems  to 
have  been  entered  granting  the  divorce.  The  parties  con- 
tinued to  live  apart.  There  was  some  question  as  to  the 
validity  of  the  divorce  granted  by  the  Kansas  court,  and 
appellant  instituted  an  action  in  the  Jessamine  circuit  court 
against  the  appellee  for  a  divorce  from  the  bonds  of  matrix 
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mony  on  the  ground  of  abandonment.  A  judgme|^t  of 
divorce  was  entered.  In  the  judgment  a  recitation  was 
made  as  follows:  ''Both  plaintiff  and  defendant  are  hereby 
restored  to  all  property  rights  possessed  by  each  of  them 
before  their  marriage.'*  Subsequently  this  suit  was  in- 
stituted by  appellee,  Mary  M.  Johnson,  against  **  the  ap- 
pellant, to  recover  the  possession  of  a  note  for  eight  hundred 
dollars  and  interest,  and  by  an  amended  petition  she  asked 
that,  in  the  event  the  note  could  not  be  recovered,  she  be 
given  judgment  against  the  appellant  for  the  amount  of  the 
note  and  interest.  Before  the  appellee  left  for  Kansas,  she 
loaned  a  man  by  the  name  of  Foster  eight  hundred  dollars, 
for  which  he  executed  a  note  to  her.  Subsequently  appellant 
surrendered  to  Foster  the  note  which  he  had  given  to  the 
wife,  and  had  another  note  executed  to  himself  by  Foster  for 
the  eight  hundred  dollars  in  lieu  of  the  surrendered  note. 
Appellant  resists  the  appellee's  right  to  recover  upon  the 
grounds  (1)  that  the  wife  gave  the  note  which  Foster  had 
executed  to  her  to  him  for  money  which  he  had  expended 
on  her  property,  and  for  labor  performed  in  looking  after  it 
for  her;  (2)  that  after  the  wife  instituted  the  suit  in  Kansas 
for  divorce  he  threatened  to  make  a  defense  to  the  action, 
unless  she  confirmed  the  gift  of  the  note  previously  made  to 
him;  and  (3)  that  as  he  had  disposed  of  the  note  which  had 
been  executed  by  Foster  to  her,  and  thus  converted  it  to  his 
own  use  before  the  judgment  of  divorce  in  the  Jessamine  cir- 
cuit court,  no  cause  of  action  exists  in  favor  of  appellee 
growing  out  of  the  transaction. 

Appellant  testified  that  the  note  was  given  to  him  by  her 
for  the  money  expended  and  labor  performed,  as  stated. 
The  wife  denies  this  transaction  (the  testimony  of  each  was 
incompetent:  Buckel  v.  Smith's  Admr.,  26  Ky.  Law  Rep. 
494,  82  S.  W.  235),  and  introduced  some  considerable  testi- 
mony tending  to  show  that  appellant  did  not  perform  the 
labor  nor  expend  the  money  on  her  property  in  Jessamine 
county,  as  claimed  by  him.  We  are  of  the  opinion  that  he 
fails  *®  to  establish  that  the  note  was  given  to  him  for  the 
consideration  claimed  by  him. 

The  court  sustained  a  demurrer  to  that  paragraph  of  de- 
fendant's answer  in  which  he  pleaded  that  she  gave  him 
the  note  to  induce  him  not  to  interpose  a  defense  to  the 
action  in  Kansas.  We  are  of  the  opinion  that  the  court  did 
not  err  in  Mustaining  the  demurrer.    The  facts,  as  detailed. 
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did  not  constitute  a  good  consideration.  Such  an  agreement 
was  against  public  policy.  From  the  averments  in  the 
pleading  the  gift  was  not,  as  a  matter  of  fact,  an  adjustment 
of  property  rights,  but  simply  an  inducement  to  forbear 
to  interpose  a  defense  to  the  action  for  divorce,  which,  he 
states,  would  have  prevented  her  from  obtaining  it. 

It  is  urged  by  counsel  for  appellant  that,  if  the  transac- 
tion is  against  public  policy,  then  the  law  will  leave  the 
parties  where  they  were  found ;  that  equity  will  not  relieve 
either  party  from  such  a  transaction.  The  facts  averred  do 
not  make  a  case  for  the  application  of  that  principle  of 
equity.  It  was  simply  a  void  contract.  If,  at  the  time  the 
contract  was  made,  the  appellee  was  entitled  to  recover  the 
note  or  the  amount  of  it,  her  cause  of  action  was  not  destroyed 
by  reason  of  that  agreement  It  being  void,  it  left  the  parties 
with  rights  as  fixed  by  law. 

As  we  have  said,  it  is  insisted  that,  under  the  judgment 
of  divorce  in  the  Jessamine  circuit  court,  it  simply  restored 
to  the  parties  the  property  rights  possessed  by  each  of  them 
before  their  marriage,  and  that  the  plaintiff  is  not  entitled 
to  recover  the  note  or  the  amount  of  it.  The  language  of 
the  judgment  does  not  conform  to  the  requirements  of  sec- 
tion 425  of  the  Civil  Code  of  Practice.  That  section  reads  as 
follows:  ** Every  ^''  judgment  for  a  divorce  from  the  bond  of 
matrimony  shall  contain  an  order  restoring  any  property, 
not  disposed  of  at  the  commencement  of  the  action,  which 
either  party  may  have  obtained,  directly  or  indirectly,  from 
or  through  the  other,  during  marriage,  in  consideration  or 
by  reason  thereof;  and  any  property  so  obtained,  without 
valuable  consideration,  shall  be  deemed  to  have  been  ob- 
tained by  reason  of  marriage.  The  proceedings  to  enforce 
this  order  may  be  by  petition  of  either  party,  specifying  the 
property  which  the  other  had  failed  to  restore ;  and  the  court 
may  hear  and  determine  the  same  in  a  summary  manner, 
after  ten  days'  notice  to  the  party  so  failing."  This  sec- 
tion of  the  code  was  enacted  at  a  time  when  the  husband 
was  entitled  to  the  personal  property  of  his  wife,  providing 
he  reduced  it  to  his  possession.  Under  this  section  of  the 
code  property  was  not  to  be  restored  which  had  been  dis- 
posed of  at  the  commencement  of  the  action.  Since  the 
enactment  of  this  section  of  the  code  the  legislature  has 
enacted  statutes  regulating  the  rights  of  husbands  and  wives 
in  each  other's  property  entirely  different  from  the  statute 
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which  was  in  force  at  the  time  of  the  adoption  of  the  code, 
from  which  we  have  quoted,  section  425. 

Section  2127  of  the  Kentucky  Statutes  of  1903  reads  as 
follows:  ''Marriage  shall  give  to  the  husband,  during  the 
life  of  the  wife,  no  estate  or  interest  in  the  wife's  property, 
real  or  personal,  owned  at  the  time  or  acquired  after  the 
marriage.  During  the  existence  of  the  marriage  relation  the 
wife  shall  hold  and  own  all  her  estate  to  her  separate  and 
exclusive  use,  and  free  from  the  debts,  liabilities  or  control 
of  her  husband.  No  part  of  a  married  woman's  estate  shall 
be  subjected  to  the  payment  or  satisfaction  of  any  liability, 
^^  upon  a  contract  made  after  marriage,  to  answer  for  the 
debt,  default  or  misdoing  of  another,  including  her  husband, 
unless  such  estate  shall  have  been  set  apart  for  that  pur- 
pose by  deed  of  mortgage  or  other  conveyance ;  but  her  estate 
shall  be  liable  for  her  debts  and  responsibilities  contracted 
or  incurred  before  marriage,  and  for  such  contracted  after 
marriage,  except  as  in  this  act  provided."  Under  this  sec- 
tion of  the  statute,  appellant  would  not  have  any  interest  in 
or  control  of  the  personal  property  of  appellee,  whether  she 
owned  it  at  the  time  of  her  marriage  or  after  the  marriage. 
The  fact  that  he  got  possession  of  the  eight  hundred  dollar 
note  without  valuable  consideration  would  not  have  devested 
the  appellee  of  her  right  to  it.  The  mere  reduction  of  it  to 
his  possession  would  not  have  given  him  any  property  rights 
in  or  to  the  note.  Had  she  died  while  her  husband  had  the 
note  in  possession,  it  would  not  for  that  reason  have  be- 
longed to  him.  Had  he  refused  to  surrender  it  to  her  in  her 
lifetime,  she  could,  by  appropriate  action,  have  compelled 
him  to  do  so.  If  the  husband  had  not  acquired  the  right  to 
the  note  by  contract,  although  the  judgment  for  divorce  had 
not  provided  for  the  restoration  of  their  respective  property, 
still  she  could  have  maintained  the  action  to  recover  the 
note  or  its  value,  if  he  had  converted  it  to  his  own  use.  The 
mere  fact  that  he  disposed  of  the  note  before  the  judgment 
of  divorce  does  not  prevent  appellee  from  recovering  the 
note  or  its  equivalent.  The  provision  of  section  425  of  the 
code  to  the  effect  that  property  is  not  to  be  restored  which 
had  been  previously  disposed  of  is  not  operative  against  the 
rights  of  the  wife  created  and  fixed  by  section  2127  of  the 
Kentucky  Statutes  of  1903.  So  her  right  to  maintain  this 
action  is  independent  of  the  judgment  ^®  granting  the  ap- 
pellant a  divorce.    It  exists  in  virtue  of  section  2127  of  the 
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Kentucky  Statutes  of  1903.  Although  the  court  might  have 
adjudged,  under  section  425  of  the  Code  of  Practice,  that  the 
appellant  would  not  have  been  compelled  to  account  to  the 
appellee  for  the  amount  of  the  note,  had  he  converted  it  to 
his  own  use  previous  to  the  commencement  of  the  action  for 
divorce,  still,  under  section  2127  of  the  Kentucky  Statutes  of 
1903y  which  must  be  read  in  connection  with  the  code  sec- 
tion supra,  this  action  can  be  maintained.  In  the  case  of 
Price  V.  Price,  25  By.  Law  Rep.  1803,  78  S.  W.  888,  this 
court  held  that  a  husband  can  become  indebted  to  the  wife 
under  the  act  of  1894,  and  execute  to  her  an  enforceable  ob* 
ligation.  This  declaration  was  made  in  an  action  wherein  the 
wife  sought  to  recover  from  the  husband  the  amount  of  the 
note  which  he  had  executed  to  her  previous  to  the  com- 
mencement of  the  action  for  divorce.  The  court  based  her 
right  to  recover  upon  the  statute.  The  court  did  not  allow 
her  to  recover  simply  because  it  was  a  note  creating  an  ob- 
ligation,  but  the  recovery  could  have  been  had  on  any  legal 
liability  which  the  husband  had  incurred  to  the  wife  previous 
to  the  commencement  of  the  action  for  divorce. 
Judgment  affirmed. 


A  Privileged  Cammufyieatian  Between  Hushand  and  Wife  are  not 
rendered  admissible  in  evidence  by  their  subsequent  divorce:  Bobin- 
■on  ▼.  Bobinson,  22  B.  L  121,  S4  Am.  St.  Bep.  832;  State  ▼.  Kodat, 
158  Mo.  125,  81  Am.  St.  Bep.  292;  note  to  Commonwealth  t.  Sapp, 
29  Am.  St.  Bep.  418. 

Contracts  to  Facilitate  Divorce  are  unenforceable,  as  against  pubUa 
policy:  Barngrover  y.  Pettigrew,  128  Iowa,  533,  111  Am.  St.  Bep. 


BENNETT  v.  LOUISVILLE  EAILWAT  COMPANY. 

[122  Kj.  59,  90  S.  W.  1052.] 

0ABBIEB^-4Etttttiiig  Oar  Bef on  PaMWOger  la  Seated.— A  itreet 
raflway  company  ia  not  required  to  hold  ita  car  still  until  every  paa- 
■enger  that  boarda  it  takea  a  seat,  nnleis  he  ia  old,  feeble  Of  otherwiae 
ia  a  condition  demanding  nnusiial  care.    (p.  466.) 

B.  C.  &  J.  J.  Davis,  for  the  appellant 

Fairieigh,  Straus  &  Fairleigh,  Ebhn,  Baird  ft  Spindle^ 
and  Greene  ft  Van  Winkle,  for  the  appellee. 

^  NUNN,  J.  Appellant  instituted  this  action  against  the 
appellee  to  recover  damages  for  injuries  received  upon  one  of 
ils  cars,  as  she  alleged,  by  the  negligent  management  and  op- 
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eration  thereof  by  the  motorman.  On  the  trial  the  jury  re- 
turned a  verdict  in  favor  of  the  appellee,  and  she  has  ap- 
pealed. 

She  alleged  in  her  petition,  in  substance,  that  the  ^  motor- 
man  stopped  the  car  for  her,  and  as  she  entered  the  door  of 
the  car  and  was  in  the  act  of  taking  her  seat,  the  motorman 
negligently  turned  on  the  current  and  started  the  car  with  a 
sudden  and  unusual  jerk,  by  which  she  was  thrown  with  great 
force  and  violence  against  the  end  or  edge  of  the  seat,  and 
by  reason  of  which  she  received  painful  injuries  to  her  body 
and  spinal  column ;  that  she  was  made  sick  and  sore,  and  con- 
fined to  her  bed  for  a  long  time,  suffering  great  pain,  and 
was  compelled  to  undergo  a  serious  and  painful  operation,  in 
the  removal  of  the  lower  end  of  her  spinal  column ;  that  her 
loss  of  time  and  medical  expense  amounted  to  five  hundred 
dollars,  and  was  otherwise  injured  and  damaged  to  the  extent 
of  five  thousand  dollars.  The  appellant  asked  for  a  reversal, 
for  the  reason  that  the  verdict  was  against  and  contrary  to 
the  evidence.  That  the  court  erred  in  giving  to  the  jury  in- 
structions 2  and  3. 

The  appellant  and  one  witness  sustained  her  allegation  that 
the  jerk  in  starting  the  car  by  the  motorman  was  a  sudden  and 
unusual  one,  and  that  by  reason  thereof  she  was  injured,  and 
in  the  way  and  manner  and  to  the  extent  stated.  There  was 
no  contrariety  of  evidence  as  to  the  extent  of  her  injuries. 
The  appellee  introduced  one  witness,  whose  testimony  tended 
to  show  that  the  jerk  made  in  starting  the  car  was  not  sud- 
den or  unusual.  We  are  of  the  opinion  that  the  preponder- 
ance of  the  evidence  favored  the  claim  of  the  appellant,  but 
we  are  not  authorized  to  reverse  the  judgment  of  the  lower 
court  on  that  account. 

Instruction  No.  3  complained  of  by  appellant  is  an  instruc- 
tion in  the  usual  form  upon  the  question  of  contributory  neg- 
lect. The  objection  to  this  instruction  •*  is  that  there  was  no 
evidence  upon  which  to  base  it.  It  ia  true  that  there  was  a 
bare  scintilla  of  evidence,  if  any,  to  authorize  it.  It  is  a 
doubtful  question  as  to  whether  or  not  it  should  have  been 
given,  but  in  our  opinion  the  giving  of  it  did  not  prejudice  the 
substantial  rights  of  the  appellant. 

Instruction  No.  2  reads  as  follows:  "It  waa  not  the  duty 
of  the  agent  and  servant  of  the  defendant  in  charge  of  the 
car  to  have  the  car  remain  standing  imtil  the  plaintiff  was 
seated  in  said  car;  and  unless  you  believe  from  the  evidence 
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that  the  said  agent  or  servant  in  charge  of  the  car  failed  to 
exercise  that  degree  of  care  with  which  he  was  charged,  as 
set  ont  in  instruction  No.  1,  and  by  a  reckless  or  unnecessary 
jert:  or  lurch  of  said  car  started  the  same,  and  the  plaintiff 
was  injured  thereby,  the  law  is  for  the  defendant,  and  you 
should  so  find."  By  the  first  instruction  the  court,  in  effect, 
instructed  the  jury  that  it  was  the  duty  of  the  agent  of  ap- 
pellee in  operating  the  car  upon  which  appellant  was  a  pas- 
senger to  observe  the  highest  degree  of  care  which  a  prudent 
person  would  exercise  under  like  circumstances,  in  the  man- 
agement and  control  of  the  car,  to  enable  appellant  to  board 
it  with  safety,  and  if  the  jury  believed  from  the  evidence 
that  the  agent  in  charge  failed  to  exercise  the  degree  of  care 
stated,  and  by  a  reckless  or  unnecessary  jerk  or  lurch  of  the 
ear  started  the  same,  and  appellant  was  thereby  thrown 
against  the  seat  and  injured,  then  the  law  was  for  her. 

The  appellant  complains  of  that  part  of  the  second  instruc- 
tion which  told  the  jury  that  it  was  not  necessary  for  the 
agent  in  charge  of  the  car  to  have  it  remain  standing  until 
the  appellant  was  seated.  This  ^^  instruction  seems  to  be  in 
conformity  with  the  rule  enunciated  in  the  case  of  Louisville 
etc.  R.  R.  Co.  V.  Hale,  102  Ky.  600,  19  Ky.  Law  Rep.  1651,  44 
S.  W.  213,  42  L.  R.  A.  293,  and  Sheffer  v.  Louisville  etc.  R. 
B.  Co.,  22  Ky.  Law  Rep.  1305,  60  S.  W.  403.  Both  of  these 
cases,  however,  were  against  steam  railways,  but  we  can  see 
no  reason  why  the  same  rule  would  not  be  applicable  to  street 
railways.  It  would  be  impracticable  to  require  in  every  in- 
stance those  in  charge  of  a  street-car  to  have  it  remain  still 
until  every  passenger  that  boards  it  takes  a  seat.  This  would 
make  street-car  travel  slow,  vexatious  and  inconvenient. 

There  are  instances  in  which  a  car  should  be  permitted  to 
remain  still  until  the  passenger  is  seated;  that  is,  where  the 
passenger  is  old,  feeble,  crippled,  or  in-  any  condition  which 
makes  it  reasonably  apparent  to  those  in  charge  of  the  car 
that  the  person  needs  unusual  care  and  precaution  for  his  or 
her  protection.  But  the  case  at  bar  does  not  come  within 
this  rule.  It  is  true  that  she  was  proven  to  be  large  and 
fleshy,  but  there  was  no  proof  that  her  flesh  was  any  great 
burden  to  her,  nor  was  there  anything  proven  which  might 
have  indicated  to  the  motorman  in  charge  of  the  car  that  any 
extra  precautions  were  required  on  his  part  for  her  safety. 

The  judgment  is  affirmed. 

Petition  for  rehearing  by  appellant  overruled. 
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A  street  SaUway  is  negligent  if  it  starts  a  ear  before  a  passenger 
has  gained  a  secure  footnold  on  the  platform,  bnt  it  is  not  required 
to  wait  until  he  has  taken  his  seat,  or  even  has  entered  the  doorway, 
before  starting,  unless  the  passenger  is  infirm  or  for  other  reasons 
is  entitled  to  special  care:  Sharp  y.  New  Orleans  City  B.  B.  Co., 
Ill  La.  395,  100  Am.  St.  Bep.  488;  Clark  y.  Durham  Traction  Co., 
Id8  N.  C.  77.  107  Am.  St.  Bep.  526. 


GARNETT  v.  POSTON. 

[122  Ky.  195,  91  8.  W.  668.] 

wnJr— Appeal  from  Probata.— A  Bond  is  not  Neeesiary  on  an 

appeal  from  the  county  to  the  circuit  court  in  proceedings  for  the 
probate  of  a  wilL     (pp.  458,  459.) 

WlZJr— Subscription  by  Mark.— A  will  may  be  duly  executed 
by  the  testator  making  his  mark  between  the  words  of  his  name  which 
were  subscribed  to  the  will  by  the  draftsman  out  of  the  testator's 
presence,    (pp.  460,  462.) 

Wilfred  Carrico  and  Little  &  Slack,  for  the  appellants. 
C.  W.  Wells,  for  the  appellees. 

**^  OHEAR,  J.  A  paper  purporting  to  be  the  last  will 
and  testament  of  John  Oamett,  deceased,  was  tried  for  pro- 
bate in  the  Daviess  circuit  court,  where,  upon  a  trial  before 
a  jury,  the  paper  was  found  to  be  the  will  of  John  Gamett 
and  ordered  to  probate. 

This  appeal  inyolves  two  questions  of  law.  The  iSrst  is,  Is 
it  necessary,  in  prosecuting  an  appeal  from  a  county  court  to 
a  circuit  court,  probating  or  rejecting  a  will,  that  the  appel* 
lant  should  execute  an  appeal  bond  in  the  circuit  court  as  an 
antecedent  step  in  taking  the  appeal  f  Title  16  of  the  Civil 
Code  of  Practice  is  devoted  to  practice  in  quarterly  courts, 
and  police,  county,  and  justice's  courts.  Section  724  reads: 
"Appeals  may  be  taken  in  the  following  manner:  The  party 
appealing  shall  produce  to  the  clerk  of  the  court,  to  which  the 
appeal  is  taken,  a  certified  copy  of  the  judgment,  and  amount 
of  costs,  and  cause  to  be  ^^  executed  before  him  by  one  or 
more  sureties  to  be  approved  by  him,  a  bond  to  the  effect  that 
the  appellant  shall  satisfy  and  perform  the  judgment  that 
shall  be  rendered  upon  the  appeal,"  ete.  It  is  contended  for 
appellant  that  this  provision  applies  to  all  appeals  from  county 
oourtSi  and  that,  as  no  appeal  bond  was  executed  in  this  oase^ 
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the  appeal  should  have  been  dismissed  on  her  motion  by  the 
circuit  court  Section  700  of  the  Civil  Code  of  Practice 
provides  that  'Hhe  provisions  of  this  code  shall  regulate  the 
proceedings  in  civil  actions  in  quarterly  courts,  county  courts, 
police  courts,  city  courts,  mayor's  courts  and  courts  of  jus- 
tices of  the  peace,  except  as  is  provided  in  this  chapter": 
Chapter  16. 

It  is  hard  to  reconcile  the  language  of  section  724  with  any 
other  practice,  as  there  is  none  other  relative  to  this  subject 
found  in  the  code.  There  are,  however,  many  instances  of 
practice  in  the  county  courts,  allowed  by  statute,  that  the  pro- 
visions of  the  code  cannot  and  do  not  apply  to.  For  example, 
an  application  to  open  a  road,  to  grant  a  tavern  license,  to 
remove  or  appoint  an  administrator  or  guardian,  to  surcharge 
the  settlement  of  such,  a  bastardy  proceeding,  forcible  entry 
and  detainer,  to  list  omitted  property  from  taxation,  to  review 
assessments  illegally  made,  and  the  like.  To  all  of  these  pro- 
ceedings many  of  the  provisions  of  the  code  do  apply.  But  in 
every  instance  a  special  practice,  in  some  particular,  is  pro- 
vided by  statute  other  than  the  code,  peculiar  to  the  particular 
subject,  and  which  is  not  treated  of  at  all  in  the  code.  Where 
the  legislature  has  been  to  so  much  pains,  and  in  so  many  in- 
stances, to  provide  by  statute  regulating  a  given  subject  for 
a  practice  particularly  suited  to  it,  it  cannot  be  supposed  that 
it  ^^  intended,  when  the  code  was  adopted,  to  repeal  all 
such  provisions,  or,  on  the  other  hand,  when  a  later  statute 
was  adopted,  to  repeal  the  code  provisions  as  to  that  matter. 
On  the  contrary,  we  must  assume  from  the  nature  of  the  mat- 
ter that  it  was  intended  to  apply  the  code  to  all  practice  to 
which  it  was  applicable,  in  whatever  court ;  but  where  special 
jurisdiction  was  conferred  upon  an  inferior  court,  and  a  par- 
ticular practice  required  by  the  statute  as  to  it,  it  was  not  in- 
tended to  apply  also  code  provisions  that  had  no  logical  place 
in  such  proceeding.  Trials  in  inferior  courts,  where  appeals 
can  be  prosecuted  from  them,  are  inclusive  if  an  appeal  is 
taken.  They  are  tried  in  the  appellate  tribunal,  generally, 
as  if  no  previous  trial  had  taken  place.  But  the  prosecution 
of  the  appeal  results  in  a  suspension  of  the  judgment  appealed 
from,  as  by  supersedeas.  This  is  not  so  of  appeals  in  will 
eases.  Though  on  the  appeal  to  the  circuit  court  a  trial  is  had 
as  if  no  trial  had  occurred  in  the  county  court,  the  appeal  does 
not  suspend  the  judgment  of  the  county  court:  Bang's  Admr. 
V.  Bose,  100  £;y.  393,  18  Ky.  Law  Bep.  862,  38  S.  W.  844. 
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It  will  need  little  argument  to  show  that,  where  a  judgment  is 
suspended  by  appellant,  he  should  engage,  as  a  condition,  to 
perform  such  judgment  as  might  be  rendered  on  the  appeal. 

We  will  allude  to  some  of  the  characteristics  of  an  appeal 
from  the  county  court  to  the  circuit  court  in  a  will  case, 
showing  the  difference  between  such  proceeding  and  an  appeal 
from  a  judgment  for  money,  in  the  county  court,  under  the 
code.  The  Civil  Code  requires  appeals  from  these  inferior 
courts  to  be  prosecuted  within  sixty,  days  from  rendition. 
Section  4850  of  the  Kentucky  Statutes  of  1903  allows  an  appeal 
in  a  will  case  '^^  to  be  prosecuted  to  the  circuit  court  within 
five  years.  The  code  gives  the  concluding  argument  to  the 
party  having  the  burden  of  the  proof.  The  statute  in  the 
will  case  gives  the  concluding  argument  to  the  propounder 
of  the  will,  without  regard  to  who  has  the  burden  of  proof 
in  the  case.  In  a  will  contest  provision  is  made  for  taking 
depositions  (scfction  4855)  that  are  inapplicable  in  other  cases 
under  the  code.  No  person  can  appeal  from  a  judgment  under 
the  code  who  was  not  a  party  to  the  action  or  proceeding.  Any 
party  in  interest,  whether  or  not  a  party  in  the  county  court, 
can  prosecute  an  appeal  from  a  judgment  of  the  county  court 
probating  or  rejecting  a  will.  By  section  724  of  the  Civil 
Code  of  Practice,  upon  the  filing  with  the  clerk  of  the  circuit 
court  of  the  copy  of  the  judgment  of  the  inferior  court  and 
the  execution  of  the  bond  required  by  that  section,  **  where- 
upon the  clerk  shall  issue  an  order  to  the  judge,  mayor,  or 
justice,  rendering  the  judgment,  to  stay  proceedings  thereon, 
and  to  transmit  to  the  office  of  said  clerk  all  the  original 
papers  in  the  case."  Section  4851  of  the  Kentucky  Statutes 
of  1903,  regulating  stay  of  proceedings  upon  appeal  in  a  will 
case,  reads:  ''An  appeal  to  the  circuit  court  from  an  order  of 
a  county  court,  admitting  a  will  to  record,  or  the  rejection  of 
it,  shall  not  prevent  the  appointment  of  an  administrator  or 
executor  by  the  proper  court,  and  the  settlement,  distribution 
and  division  of  the  decedent's  estate,  unless  proceedings  are 
commenced  in  the  proper  circuit  court  within  twelve  months 
from  the  entering  of  the  order  admitting  the  will  to  record 
or  rejecting  it  by  the  county  court :  Provided,  the  circuit  court 
in  which  proceedings  may  be  thereafter  pending  on  appeal 
may  make  an  order  restraining  the  further  distribution  and 
division  of  the  estate." 

^^  Enough  has  been  said  to  show  that  the  legislature,  in 
providing  appeals  from  county  to  circuit  courts  in  wUl  cases. 
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has  laid  down  a  materially  diflPerent  procedure  from  that  pro- 
vided in  other  cases  generally,  and  for  obviously  different 
reasons.  We  conclude  that  it  was  intended  that  the  statutory 
provisions  regulating  such  appeals  (in  will  cases)  were  in- 
tended to  be  in  lieu  of  the  code  provision  regulating  appeals 
generally  from  county  to  circuit  courts,  and  that  therefore, 
as  bond  is  not  required  by  the  statute  (unless  the  circuit  court 
should  order  one  to  be  executed  where  a  stay  in  the  county 
court  was  asked  under  section  4851  of  the  Kentucky  Statutes 
of  1903),  it  is  not  necessary  to  execute  such  bond  in  order 
to  prosecute  the  appeal.  Before  the  adoption  of  the  present 
code  in  1877,  the  old  code  (Myers'  Code,  c.  10,  sec.  519)  regu- 
lated the  practice  in  will  cases.  The  present  code  does  not 
treat  of  the  subject  specifically.  Under  the  Revised  Statutes 
in  force  contemporaneously  with  Myers'  Code,  there  were  ad- 
ditional provisions  regulating  the  practice  in  will  eases.  The 
time  of  prosecuting  an  appeal  to  the  circuit  court  was  fixed 
differently  in  the  general  provision  on  appeals  in  the  code, 
and  in  the  statute  concerning  wills.  This  court,  in  Arter- 
bum's  Exrs.  v.  Young,  14  Bush,  509,  held  that  the  chapter 
in  Myers'  Code  on  wills,  and  the  chapter  in  the  Revised  Stat- 
utes on  wills,  contained  a  complete  law  on  the  subject.  The 
general  provision  of  the  code,  inconsistent  with  the  statute  on 
wills,  was  held  not  to  apply  to  the  practice  in  will  cases.  Such 
seems,  also,  to  have  been  the  view  adopted  in  Jones  v.  Jones, 
3  Met.   (Ky.)  266. 

The  remaining  question  is  as  to  the  sufficiency  of  the  signa- 
ture of  the  testator.  The  will  was  written  *®*  wholly  by  an- 
other, not  in  testator's  presence,  including  testator's  name, 
which  was  subscribed  to  the  will  thus :  **  John  Gamett."  The 
will  was  read  over  to  testator  (who  had  previously  directed  the 
draftsman  as  to  its  provisions),  and,  upon  his  signifying  his 
satisfaction  with  its  form,  was  presented  for  his  signature. 
He  could  not  write — a  fact  known  to  the  draftsman.  His  sig- 
nature was  then  executed  by  his  making  his  mark,  a  cross, 
between  the  words  **John"  and  **Garnett,"  and  the  drafts- 
man writing  above  the  cross  the  word  *'his"  and  below  it  the 
word  **mark,"  all  done  in  the  testator's  presence,  and  in  the 
presence  of  subscribing  witnesses,  so  that  the  sijsn^ature  then 
read: 

his 
"JOHN  X  GARNETT/* 
mark. 
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The  statute  on  this  subject  reads  as  follows:  ''No  will  shall 
be  valid  unless  it  is  in  writing^  with  the  name  of  the  testator 
subscribed  thereto  by  himself,  or  by  some  other  person  in  his 
presence  and  by  his  direction;  and,  moreover,  if  not  wholly 
written  by  the  testator,  the  subscription  shall  be  made  or 
the  will  acknowledged  by  him  in  the  presence  of  at  least  two 
credible  witnesses,  who  shall  subscribe  the  will  with  their 
names  in  the  presence  of  the  testator." 

It  is  contended  that  the  testator's  name,  "John  Gamett," 
must  have  been  written  in  his  presence  before  the  will  can 
be  valid  as  a  testamentary  document.  The  statute  of  1797 
(1  Litt.  Laws,  p.  611,  c.  293,  see.  1)  provided  that  a  devise 
of  land  should  be  valid  only  if  "such  last  will  and  testament 
be  signed  by  such  testator  or  testatrix,  or  by  some  other  person 
in  his  or  her  presence,  and  by  his  or  her  ^^  direction;  and 
moreover,  if  not  wholly  written  by  himself  or  herself,  be  at- 
tested by  two  or  more  competent  witnesses,  subscribing  their 
names  in  his  or  her  presence. "  Under  this  last-named  statute 
it  was  held  in  the  case  of  Cochran's  Will,  3  Bibb.  491,  that  the 
testator's  name,  signed  by  another  person,  when  subsequently 
acknowledged  by  the  testator  to  be  his  will,  and  thereupon 
attested  by  the  subscribing  witnesses  in  his  presence,  was  a 
substantial  compliance  with  the  law.  In  Shanks  v.  Christo- 
pher, 3  A.  E.  Marsh.  144,  the  name  of  the  testator  was  signed 
to  the  instrument,  with  the  mark  of  a  cross  between  the 
Christian  and  surname.  The  testator  could  neither  write  nor 
read  writing.  He  acknowledged  the  execution  of  the  paper 
in  the  presence  of  the  subscribing  witnesses^  who  thereupon 
afSxed  their  signatures  in  his  presence.  The  court  thought 
that,  as  the  statute  did  not  require  the  testator  to  sign  in  the 
presence  of  the  subscribing  witnesses,  other  evidence  than  that 
of  the  subscribing  witnesses  having  seen  the  instrument  signed 
by  the  testator  was  admissible,  "and,"  the  court  observed, 
"we  imagine  none  more  competent  nor  more  satisfactory  than 
the  acknowledgment  by  the  testator  of  the  will  with  his  sig- 
nature annexed. ' '  In  Pate 's  Admr.  v.  Joe,  3  J.  J.  Marsh.  113,. 
Thomas  Pate's  will  was  admitted  to  probate.  His  name  was 
signed,  not  by  himself.  The  subscribing  witness,  who  had 
signed  the  testator's  name  and  his  own,  was  dead.  The  other 
subscribing  witness  did  not  see  the  testator  sign,  nor  hear  him 
authorize  the  signing  of  the  document.  Yet  he  proved  his 
own  attesting  signature,  and  gave  such  further  evidence  that 
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the  court  fomid  from  it  an  acknowledgment  by  Pate  of  his 
signature.    It  was  held  sufScient  publication  of  the  will. 

*^  By  section  5,  chapter  106  of  the  Revised  Statutes,  the 
law  was  changed  into  its  present  form:  Ky.* Stats.  1903,  sec. 
4828.  Upchurch's  will,  made  in  1853  (16  B.  Mon.  102), 
was  written  by  another,  and  the  testator's  name  also  signed  by 
the  draftsman.  "Whether  in  testator's  presence  does  not  ap- 
pear. Afterward  testator  acknowledged  it  in  the  presence 
of  witnesses,  who  then  attested  it  in  his  presence.  The  court 
said:  ''The  section  referred  to  is  a  substantial  re-enactment  of 
the  act  of  1797.  Its  requisitions  being  similar  in  import  and 
substance,  if  not  so  in  phraseology,  there  is  not  much  difficulty 
in  determining  that  the  acknowledgment  of  a  will  by  the  tes- 
tator, in  the  presence  of  the  witnesses,  though  written  and  his 
name  subscribed  by  another  at  another  time,  was  a  sufficient 
publication.''  It  is  not  essential  to  the  validity  of  a  will, 
and  never  was  in  this  state,  that  the  testator  should  personally 
have  signed  it.  It  is  enough  if  he  authorizes  another  to  sign 
his  name  and  that  it  is  done  in  his  presence.  In  Sechrest  v. 
Edwards,  4  Met.  163,  decided  after  the  adoption  of  the  Re- 
vised Statutes  and  concerning  a  will  made  after  the  Re- 
vised Statutes  became  effective,  it  appears  that  Sechrest,  the 
testator,  could  not  write.  His  will  was  written  by  another, 
and  his  name  signed  thereto.  By  whom  or  when  is  not  shown. 
But  the  testator  made  his  mark  after  one  of  the  attesting  wit- 
nesses signed,  but  in  the  presence  of  the  two.  The  court,  in 
the  course  of  the  opinion,  gives  these  facts  and  this  conclusion : 
**So  that  Sechrest 's  name  must  have  been  subscribed  to  the 
paper  before  he  saw  it;  and,  after  his  name  had  been  sub- 
scribed to  the  paper,  he  acknowledged  it  to  be  his  will,  which 
was  a  compliance  with  the  requisition  of  the  statute,  and  the 
placing  *^  the  mark  to  it,  whether  by  Sechrest  or  Carter, 
was  wholly  unnecessary."  It  was  also  declared  in  that  case 
that  the  provisions  of  the  Revised  Statutes  and  of  the  statute 
of  1797,  quoted  above  in  this  opinion,  were  the  same  in  import 
and  substance. 

We  get  very  little  aid  in  this  case  from  decisions  defining 
a  signing  of  a  paper.  A  mere  signature  may  be  by  a  mark 
or  other  symbol  by  which  the  act  of  affixing  the  name  is  sol- 
emnized. Here  the  requirement  is  that  the  testator's  name 
must  be  subscribed  by  himself  or  another  in  his  presence  and 
by  his  direction.  A  literal  compliance  would  seem  to  require 
that,    unless    the    name — ^not    the  signature  necessarily — is 
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affixed  in  the  presence  of  the  testator,  the  paper  would  be  in* 
valid.  But  the  course  has  never  been  to  demand  literal  com> 
pliance  with  such  provision.  On  the  contrary,  the  rule  in  this 
state  has  always  been  that  a  substantial  compliance  will  satisfy 
the  statute ;  Soward  v.  Soward,  1  Duvall,  126 ;  Porter  v.  Ford^ 
82  Ky.  191,  6  Ky.  Law  Rep.  60;  Mile's  Will,  4  Dana,  1;  Up- 
church  V.  Upchurch,  16  B.  Mon.  102;  Flood  v.  Pragoflf,  7* 
Ky.  607,  3  Ky.  Law  Rep.  372.  The  act  in  this  case  was  a  full 
acknowledgment  of  the  document  and  adoption  of  the  sub- 
scription of  his  name  by  the  testator  in  the  most  solemn  form 
possible.  By  adding  his  mark  he  affixed  his  own  signature 
to  it,  a  work  of  supererogation,  it  may  be,  but  efficacious  at 
least  to  adopt  as  his  the  act  of  another  in  attaching  his  name 
to  the  document.  The  signature  of  the  name  as  it  finally  ap- 
peared became,  in  part  at  least,  his  own  act.  It  would  have 
been  an  idle  thing  to  have  had  his  name  erased  and  again 
signed,  by  the  same  person,  perhaps,  or  at  least  for  the  same 
purpose.  His  acknowledgment  of  it  in  the  presence  of  the 
requisite  witnesses  **^  serves  every  purpose  of  the  statute. 
Upon  authority  and  principle,  we  conclude  that  the  statute 
has  been  substantially  complied  with,  and  that  the  publication 
of  the  will  was  sufficiently  established. 

The  rulings  of  the  circuit  court  having  been  in  accord  here- 
with, the  judgment  sustriining  the  will  is  affirmed. 


The  Mark  of  a  Testator  to  Eis  WUl  is  just  as  effective  as  when  he 
signs  his  name:  Robinson  v.  Brewster,  140  111.  649,  33  Am.  St.  Rep. 
2G5;  Rook  v.  Wilson,  142  Ind.  24,  51  Am.  St.  Bep.  163;  Scott  ▼•  Hawk^ 
107  Iowa,  723,  70  Am.  St.  Rep.  228. 
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FLEGE  V.  COVINGTON  AND  CINCINNATI  ELEVATED 
EAILWAY,  TRANSFER  AND  BRIDGE  COMPANY. 

[122  Ky.  348,  91  8.  W.  738.] 

COVENANT  TO  MAINTAIN  WALIr— When  Bnns  with  Land. 
A  covenant  in  a  deed  of  a  rigbt  of  way  for  a  railroad  that  as  part 
eonsideration  for  the  conveyance  the  grantee  shall  erect  a  retainingr 
wall  between  the  grantor 'a  land  and  the  right  of  way,  keep  it  in 
repair  at  all  times,  and  renew  it  when  necessary,  runs  with  the  land, 
(p.  464.) 

COVENANT  TO  MAINTAIN  WALI.— Limltatlcm  of  Action 
for  Breach. — A  covenant  to  keep  a  retaining  wall  in  repair  at  all 
times,  and  to  renew  it  when  necessary,  is  a  continuing  contract  not 
affected  by  the  statute  of  limitations  until  after  the  covenantor  refuses 
to  repair  or  renew  as  the  case  may  be.  The  fact  that  in  the  first 
instance  he  constructed  the  wall  of  wood,  instead  of  stone  as 
covenanted  for,  does  not  set  the  statute  in  motion,     (pp.  464,  465.) 

COVENANT  TO  MAINTAIN  WALL— Estoppel  Against 
Covenantee. — ^The  fact  that  a  grantor  of  a  right  of  way  acquiesce? 
in  the  grantee  building  a  retaining  wall  of  wood,  instead  of  stoue 
as  covenanted  for  in  the  deed,  does  not  estop  him  from  demanding 
a  stone  wall  when  the  grantee  removes  the  wooden  one.     (p.  465.) 

COVENANT  TO  MAINTAIN  WALL — Specific  Performance. — 
A  covenant  in  a  deed  of  a  railroad  right  of  way  that  the  grantee 
shall  erect  a  retaining  wall  between  the  grantor's  land  and  the  right 
of  way,  keep  it  in  repair  at  all  times,  and  renew  it  when  necessary, 
may  be  specifically  enforced,     (pp.  465,  466.) 

John  W.  Henner,  for  the  appellant. 

Oalvin  ft  Galvin,  for  the  appellee. 

^^  BARKER,  J.  In  1888,  the  appellant,  George  Henry 
Flege,  by  deed  conveyed  to  the  Contracting  and  Building 
Company,  the  subsequent  vendor  of  appellee,  its  successors 
and  assigns,  a  part  of  a  lot  of  ground  belonging  to  him,  situ- 
ated in  Covington,  Kentucky,  for  the  purpose  of  building^and 
maintaining  thereon  a  line  of  railway.  In  addition  to  the 
money  consideration  provided  for  in  the  deed,  that  instru- 
ment contains  the  following  covenant:  ''It  being,  however, 
understood  and  agreed,  and  said  agreement  being  in  part  the 
consideration  of  this  conveyance,  that  the  said  Contracting 
and  Building  Company  is  to  at  once  erect  a  stone  wall  along 
the  line  of  said  Flege 's  lot,  adjoining  ^^^  the  portion  hereby 
conveyed  from  the  level  of  said  Flege 's  lot  down  as  far  as  the 
said  company  may  grade  or  dig,  and  to  erect  at  once  along 
said  line  upon  said  stone  wall  a  modem  fence  of  ordinary 
height^  and  to  at  all  times  keep  said  wall  and  fence  in  good 
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and  sufficient  repair  and  to  renew  the  same  when  necessary.*' 
This  covenant  runs  with  the  land,  and  the  subsequent  vendees 
of  the  Contracting  and  Building  Company  are  liable  to  Flege 
in  the  same  manner  and  to  the  same  extent  as  their  vendor. 
After  the  deed  was  executed  and  delivered,  the  original  vendee 
took  possession,  and  either  itself  or  its  successor,  the  appellee, 
graded  it  off  and  constructed  thereon  a  line  of  railway  which 
the  appellee  now  owns,  operates  and  controls.  After  the  land 
conveyed  by  Flege  was  graded,  a  stone  wall  was  not  erected 
along  the  line  of  this  lot^  for  the  purpose  of  shoring  it  up,  as 
was  covenanted  to  be  done,  but  instead,  there  was  erected  a 
wooden  wall,  or  fence  for  that  purpose,  which  he  seems  to  have 
either  accepted  or  submitted  to  as  a  sufficient  compliance  with 
the  covenant  for  a  retainin  g  wall.  And  thus  matters  stood  from 
1888  to  1903,  when  appellee  removed  the  wooden  fence  from 
along  the  line  of  appellant's  lot,  over  his  protest  and  objection ; 
whereupon  he  then  demanded  that  it  should  erect  a  stona.wall 
in  lieu  of  the-  wooden  one  originally  built,  and  wrongfully,  as 
it  alleged,  removed.  With  this  demand  the  appellee  refused 
to  comply ;  whereupon  appellant  instituted  this  action,  setting 
out  the  foregoing  facts,  and  praying  for  a  judgment  requir- 
ing the  appellee  to  specifically  perform  its  covenant  of  renew- 
ing and  maintaining  the  retaining  wall  along  the  line  of  his 
property.  Appellant  afterward  filed  two  amendments  to  his 
original  petition,  which,  from  ^^^  the  view  we  take  of  his 
rights  under  the  covenant  in  the  deed,  add  little  or  nothing 
to  the  original  petition.  A  general  demurrer  was  sustained 
to  the  petition  as  amended,  and,  appellant  declining  to  plead 
further,  his  petition  was  dismissed,  of  which  he  is  now  com- 
plaining. 

It  is  said  that  the  learned  trial  judge  was  of  opinion  that 
plaintiff's  cause  of  action  was  barred  by  the  statute  of  limita- 
tion, as  shown  on  the  face  of  the  petition,  and  for  this  reason 
the  demurrer  was  sustained  and  the  petition  dismissed.  How- 
ever this  may  be,  appellee  contends  on  this  appeal  that,  when 
the  retaining  wall  was  originally  built  of  wood,  instead  oi 
stone  as  covenanted  for,  this  was  a  breach  of  the  covenant  for 
which  the  appellant  was  bound  to  institute  an  action  to  re- 
cover all  the  damages  that  could  accrue  to  him  under  the  con- 
tract, and  that  in  default  of  such  action,  the  statute  of  limi- 
tations commenced  at  once  to  run,  and  he  was  barred  of  all 
right  to  maintain  any  action  on  the  covenant  after  the  expira- 
tion of  fifteen  years.    It  seems  to  us  this  view  of  the  matter 
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cannot  be  maintained.  The  covenant  to  keep  in  repair  and 
renew  when  necessary  is  a  continuing  contract,  not  affected  by 
the  statute  of  limitations  until  after  the  covenantor  refuses  to 
repair  or  renew,  as  the  case  may  be.  Appellant  had  a  right  to 
submit  to  the  substitution  of  a  wooden  waU  for  the  stone; 
and  while  the  former  was,  perhaps,  neither  as  ornamental  or 
durable  as  the  latter,  still,  it  served  the  purpose  of  retaining 
his  lot  in  place,  and  prevented  it  from  caving  in  and  falling 
down.  This  acquiescence  was  much  to  the  advantage  of  ap- 
pellee, it  being  enabled  by  this  indulgent  complaisance  to  es- 
cape the  larger  outlay  involved  in  the  building  of  *^  a  stone 
wall  by  building  one  of  wood;  and  having  thus  by  acquies- 
cence, if  not  permission,  been  allowed  to  substitute  a  wooden 
retaining  wall,  it  was  under  the  continuing  duty  of  keeping 
it  in  repair  and  renewing  it  when  necessary. 

Nor  does  it  follow  because,  originally,  appellee  was  per- 
mitted to  erect  a  wooden  retaining  wall,  that,  when  the  neces- 
sity should  arise  to  renew  it  under  the  covenant,  it  could  do 
80  by  rebuilding  a  wooden  wall.  If  it  had  originally  built  a 
stone  wall  of  such  quality  as  would  need  renewal  now,  cer- 
tainly it  would  be  required,  under  the  covenant,  to  build  a 
new  stone  wall,  and  we  are  able  to  perceive  no  reason,  either 
in  law  or  logic,  whereby  it  can  escape  the  obligation  of  its 
covenant  to  renew  now  with  a  stone  wall.  It  received  the 
benefit  of  being  allowed  to  build  the  original  retaining  wall  of 
wood.  By  this  it  saved  money.  Because  appellant  was  in- 
dulgent to  it  then  does  not  deprive  him  of  the  benefit  of  his 
covenant  now.  He  is  entitled  to  all  of  the  covenant  except 
that  which  he  has  waived,  to  wit,  the  substitution  of  a  wooden 
fence  for  the  original  stone  waU.  Undoubtedly,  during  the 
existence  of  the  original  wooden  waU,  appellant,  having  per- 
mitted it  to  be  built,  could  not  arbitrarily  require  the  corpora- 
tion to  pull  it  down  and  erect  a  new  stone  wall,  because  this 
would-be  allowing  him  to  mislead  it  to  its  hurt;  but  if,  by 
its  own  wrongful  act,  it  has  pulled  down  and  removed  the 
wooden  wall,  or  this  has  from  old  age  become  decayed  and  use- 
less, so  as  to  make  a  new  wall  necessary  in  order  to  comply 
with  the  orijginal  covenant,  then  appellant  is  entitled  to  that 
which  is  ** nominated  in  the  bond." 

Appellant  had  a  right  to  accept  the  wooden  wall  as  ^*  a 
imfiicient  compliance  with  the  original  covenant,  and,  having 
done  s6,  no  cause  of  action  accrued  to  him  until  there  was  a 
breach  of  the  covenant,  either  to  maintain  or  renew.    The  cov- 
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enant  to  renew  was  not  broken,  so  far  as  this  record  shows, 
until  the  appellee  removed  the  wooden  wall  and  refused  to 
rebuild.  The  cause  of  action  being  on  the  covenant  to  renew, 
which  only  arose  in  1903,  it  follows  that  the  trial  court  erred 
in  sustaining  a  demurrer  to  the  petition  on  the  ground  that 
the  cause  of  action  was  barred  on  the  face  of  the  pleadings.  In 
the  American  and  English  Encyclopedia  of  Law  (volume  19, 
page  201),  under  title  ''Limitations  of  Actions,"  it  is  said: 
"If  the  contract  for  a  breach  of  which  the  action  is  brought 
is  from  its  nature  a  continuing  one — e.  g.,  a  contract  to  fur- 
nish support  for  the  life  of  the  plaintiff — a  new  cause  of 
action  arises  with  each  failure  of  the  defendant,  and  the  plain- 
tiff's  right  to  enforce  the  contract  is  never  barred" :  See,  also, 
C!oleman  v.  Whitney,  62  Vt.  123,  20  Atl.  322,  9  L.  R.  A.  517, 
and  Beach  v.  Grain,  2  N.  T.  86,  49  Am.  Dec.  369. 

We  think  there  is  no  doubt  of  appellant's  right  to  have  his 
contract  specifically  enforced.  In  Pomeroy's  Equity  Juris- 
prudence, section  1404,  the  rule  is  thus  stated:  "Where,  how- 
ever, the  contract  is  in  writing,  is  certain  in  its  terms,  is  for 
a  valuable  consideration,  is  fair  and  just  in  all  its  provisions, 
and  is  capable  of  being  enforced  without  hardship  to  either 
party,  it  is  as  much  a  matter  of  course  for  a  court  of  equity 
to  decree  its  specific  performance  as  for  a  court  of  law  to 
award  a  judgment  of  damages  for  its  breach.  This  is  the  or- 
dinary language  of  judges  and  text-writers":  See,  also,  Louis- 
ville etc.  E.  R.  Co.  V.  Zaring,  9  Ky.  Law  Rep.  107 ;  Schmidt  v. 
LouisviUe  etc.  R.  R.  Co.,  101  Ky.  441,  19  Ky.  Law  Rep.  666, 
41  «w  S.  W.  1015,  38  L.  R.  A.  809;  Story's  Equity  Juris- 
prudence, sec.  728.  The  appellant's  contract  is  in  writing. 
It  is  certain  in  its  terms,  and  upon  sufficient  consideration. 
There  is  no  difficulty  or  hardship  in  complying  with  it»  as  is 
shown  by  the  fact  that  it  was  complied  with  for  more  than 
fifteen  years.  It  would  be  impossible,  we  think,  to  estimate 
in  money  the  damages  for  nonperformance,  and  therefore  the 
covenant  to  renew  and  repair  comes  up  to  the  full  measure 
of  those  contracts  for  personal  service  which  the  chancellor 
will  specifically  enforce. 

For  these  reasons  the  judgment  is  reversed,  for  proceedings 
consistent  herewith. 


On  Ccv&nanU  Which  Swn  with  ths  LanS,  see  the  note  to  Oelsder  ▼• 
De  Oraaf ,  S2  Am.  St.  Bep.  664. 

Th0  Bight  to  Specific  Ferformance  of  a  eontnet  is  ffeneralhr  odd  t» 
ngt  in  tlM  sound  discretion  of  the  eoart:  Boldt  v.  "EaSj,  88  tad*  Appu. 
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434,  104  Am.  St.  Bep.  255;  Lowther  OO  Co.  ▼.  Miller-Sibley  Oil  Co., 
53  W.  Ta.  501,  97  Am.  St.  Bep.  1027,  and  eases  cited  in  the  cross- 
reference  note  thereto.  Tet  in  a  proper  case  it  is  as  much  a  matter 
of  course  for  a  court  of  equity  to  decree  the  specific  performance 
of  a  contract  aa  for  a  court  of  law  to  award  damages  for  its  breach: 
MarshaU  ▼.  Keoch,  227  HI.  35,  118  Am.  St.  Bep.  247. 


BROMLEY  ▼.  WASHINGTON  LEPB  INSXTBANGE  COM- 

PANT. 

[122  Ky.  402,  92  a  W.  17.] 

LIFE  nreUBAHOB-Xack  of  Imnirable  I&terwt— Where,  in  ac- 
cordance with  a  previous  arrangement  between  the  parties,  one  takes 
out  a  policy  of  insurance  on  his  life  payable  to  his  estate,  and  as- 
aigna  it  to  the  other,  who  has  no  insurable  interest,  but  who  pays 
the  insured  a  consideration  therefor  and  also  pays  all  premiums, 
the  policy  is  unenforceable  as  a  wagering  contract,    (p.  469.) 

UFB  INSUBAKCE— Ibcontestable  Clause. — A  policy  of  life 
insurance  which  is  opposed  to  public  policy  is  not  rendered  enforceable 
by  an  incontestable  clause,     (p.  470.) 

WITKE88 — ^Traoaactloiu  irtXh  I>6cede&t. — The  assignee  of  a 
life  insurance  policy,  who  is  made  a  defendant  by  the  administrator 
suing  on  the  policy,  is  competent  to  testify,  in  behalf  of  the  insur- 
ance company,  as  to  transactiona  with  the  decedent,     (p.  470.) 

J.  J.  Orr,  T.  S.  Orr,  V.  H.  Abbott  and  W.  S.  Pryor,  for 
the  appellant. 

Thomas  W.  Bnllitt  and  John  S.  Onant,  for  the  appellee. 

^^  HOBSON,  C.  J.  In  December,  1900,  George  Bromley 
made  an  arrangement  with  Otis  Bates  by  which  he  was  to 
have  his  life  insured  for  one  thousand  dollars,  and  Bates  was 
to  pay  the  premiums  and  pay  him  fifty  dollars  for  the  pol- 
icy, which  was  to  be  assigned  to  Bates  by  Broml^.  He  made 
the  application  for  the  policy  in  Washington  Life  Insurance 
Company,  which  issued  the  policy  on  January  29,  1901,  the 
policy  being  payable  to  his  estate.  Bromley  and  Bates  then 
came  to  the  office  of  the  local  agent  Bates  was  fixing  to  pay 
the  premium  and  Broml^  asked  him  if  he  would  not  take 
another  one  thousand  dollars  on  the  same  terms.  He  agreed 
to  pay  the  premiums  and  pay  him  twenty-five  dollars  for  an- 
other policy  of  like  amount.  Broml^  then  applied  for  an- 
other policy  and  the  application  was  sent  on,  the  agent  retain- 
ing the  policy  which  had  come  and  Bates  giving  the  agent 
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a  check  for  one  hundred  and  twenty-seven  dollars  and  sixty- 
four  cents,  the  premium  on  the  two  policies.  On  Februaiy 
18,  1901,  Bates  gave  Bromley  a  check  for  seventy-five  dollars 
for  the  two  policies  as  promised.  The  policies  were  assigned 
by  Bromley  to  Bates.  The  assignmept  on  the  policies  is  dated 
March  25,  1901.  The  policies  were  never  delivered  to 
Bromley,  but  remained  in  the  hands  of  the  insurance  agent 
until  ^^^  the  assignment  was  put  on  them  and  he  then  deliv- 
ered them  to  Bates.  When  the  subsequent  premiums  fell  due 
on  the  policies  they  were  paid  by  Bates;  after  this  Bromley 
died  and  this  suit  was  brought  by  his  administrator  to  recover 
on  the  policies.  Bates  was-  made  a  defendant  and  by  his  an- 
swer set  up  that  the  policies  belonged  to  him.  The  insurance 
company  pleaded  the  facts  above  stated,  insisting  that  the 
policies  were  a  wagering  contract  and  void.  On  final  hearing, 
the  court  dismissed  the  petition  of  the  administrator  and  he 
appeals. 

The  proof  shows  clearly  that  Bates  had  no  insurable  inter- 
est in  the  life  of  Bromley,  and  while  the  assignment  on  the 
policies  is  dated  March  25,  1901,  the  proof  is  clear  that  the 
policies  were  taken  out  by  Bromley  for  the  purpose  of  assig^n- 
ing  them  to  Bates,  under  the  arrangement  that  Bates  was  to 
pay  him  seventy-five  dollars  for  them  and  pay  the  premiums. 
In  other  words,  the  arrangement  was  simply  that  Bromley  was 
'  )  get  seventy-five  dollars  for  haviiig  his  life  insured  for  Bates' 
benefit,  Bates  to  pay  the  premiums  on  the  policies.    It  is  eon- 
ceded  that  if  the  policies  under  this  arrangement  had  been 
made  payable  to  Bates  they  would  have  been  void,  as  he  had 
no  insurable  interest  in  the  life  of  Bromley.    But  it  is  insisted 
that  as  they  were  made  payable  to  Bromley's  estate  and  were 
assigned  by  him  to  Bates,  only  the  assignment  is  void,  and 
that  his  administrator  may  recover  of  the  insurance  company. 
There  would  be  force  in  this,  if  the  policies  had  been  deliv- 
ered to  Bromley  and  the  assignment  to  Bates  had  been  a  sub- 
sequent and  independent  transaction.    But  the  proof  leaves 
no  doubt  that  Bromley  did  not  contemplate  insuring  his  life 
for  the  benefit  of  his  estate  at  any  time.    He  contemplated 
"^^  simply  getting  seventy-five  dollars  out  of  the  arrangement 
The  policies  were  never  intended  to  be  delivered  to  Broml^. 
Bates  was  to  pay  the  premiums  and  get  the  policies.    The  poli- 
cies did  not  become  effective  until  the  first  premium  was  paid. 
Bates  paid  the  premium  upon  the  idea  that  the  policies  were 
to  be  assigned  to  him,  and  for  this  reason  they  were  left  in 


Jan.  1906.]    Bbomuey  v.  Wasuinqton  Life  Ins.  Co.        469 

the  hands  of  the  insurance  agent  until  the  assignment  was 
made,  the  delay  in  closing  up  the  matter  being  due  to  the 
fact  tiiat  the  parties  had  to  wait  for  the  second  policy  to  come. 
To  hold  such  an  arrangement  good  would  be  to  shut  our  eyes 
to  the  truth  and  to  enforce  a  mere  form.  The  law  does  not 
allow  one  who  has  no  insurable  interest  in  the  life  of  another 
to  insure  it  for  his  benefit,  for  the  reason  that  it  is  a  mere 
wager  and  holds  out  a  temptation  to  fraud,  the  insurer  having 
no  interest  in  the  life  of  the  assured  and  having  a  direct  inter- 
est in  his  death :  Basye  v.  Adams,  81  Ey.  368,  5  Ey.  Law  Rep. 
91 ;  Wamock  v.  Davis,  104  U.  S.  775,  26  L.  ed.  924 ;  Eeystone 
M.  B.  Assn.  v.  Norris,  115  Pa.  446,  2  Am.  St.  Rep.  572,  8  AtL 
638 ;  Steinback  v.  Diepenbrock,  158  N.  T.  24,  70  Am.  St.  Rep. 
424,  52  N.  E.  662,  44  L.  R.  A.  417.  In  the  latter  case  the  court 
said:  ''The  insured,  instead  of  taking  out  a  policy  payable  to 
a  person  having  no  insurable  interest  in  his  life,  can  take  it 
out  to  himself,  and  at  once  assign  it  to  such  person.  But  such 
an  attempt  would  not  prove  successful,  for  a  policy  issued  and 
assigned  under  such  circumstances  would  be  none  the  less  a 
wagering  policy  because  of  the  form  of  it.  The  intention  of 
the  parties  procuring  the  policy  would  determine  its  character, 
which  the  court  would  unhesitatingly  declare  in  accordance 
with  the  facts,  reading  the  ^^^  policy  and  the  assignment  to- 
gether, as  forming  part  of  one  transaction."  The  cases  of 
Prudential  Life  Ins.  Co.  v.  Cummins'  Admr.,  19  Ky.  Law 
Rep.  1770,  44  S.  W.  431 ,  New  York  Life  Ins.  Co.  v.  Brown 's 
Admr.,  23  Ky.  Law  Rep.  2070,  66  S.  W.  613,  and  Griffin's 
Admr.  v.  Equitable  Assur.  Soc.,  119  Ky.  856,  27  Ey.  Law  Rep. 
313,  84  S.  W.  1164,  may  be  distinguished  from  this  case.  In 
the  first  case,  there  was  no  assignment  of  the  policy  to  the 
person  who  paid  the  premiums,  and  the  court  simply  held  that 
the  fact  that  a  stranger  paid  the  premiums  did  not  invalidate 
the  policy.  In  the  second  case,  the  assignee  testified  that  he 
had  no  interest  in  the  policy  until  it  was  assigned  to  him  sub- 
sequent to  the  delivery.  In  the  last  case  the  insurance  com- 
pany had  paid  the  money  to  the  persons  to  whom  the  policies 
were  payable  and  after  this  was  sued  by  the  administrator  of 
the  assured.  The  court  in  deciding  that  the  insurance  com- 
pany was  not  liable  used  this  language:  *'The  transaction  as 
to  each  policy  was  clearly  a  speculation  upon  the  hazard  of 
human  life,  and  consequently  a  gambling  scheme,  pure  and 
simple,  which  rendered  the  policies  void,  because  against  pub- 
lie  policy;  and,  if  void,  no  cause  of  action  against  appellee 
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exists  in  favor  of  Oriffin's  administrator  for  the  recovery  of 
the  proceeds." 

It  is  also  insisted  for  the  plaintiff  that  as  the  policies  con* 
tain  a  clause  to  the  effect  that  they  are  incontestible  after  one 
year,  the  company  cannot  rely  upon  this  defense.  But  the 
incontestable  clause  is  no  less  a  part  of  the  contract  than  any 
other  provision  of  it.  If  the  contract  is  against  public  policy, 
the  court  will  not  lend  its  aid  to  its  enforcement.  The  defense 
need  not  be  pleaded.  If  at  any  time  it  ^^  appears  in  the 
process  of  the  action  that  the  contract  sued  upon  is  one  which 
the  law  forbids,  the  court  will  refuse  relief.  The  parties  to 
an  illegal  contract  cannot  by  stipulating  that  it  shall  be  in- 
contestable, tie  the  hands  of  the  court  and  compel  it  to  enforce 
contracts  which  are  illegal  and  void.  If  this  were  allowed, 
then  the  law  might  be  evaded  in  all  cases  and  the  aid  of  the 
court  might  be  secured  in  aid  of  its  infraction.  In  Hall  v. 
Coppell,  7  Wall.  542, 19  L.  ed.  244,  the  United  States  supreme 
court  said:  ''The  defense  is  allowed,  not  for  the  sake  of  the 
defendant,  but  of  the  law  itself.  The  principle  is  indispensa- 
ble to  the  purity  of  its  administration.  It  will  not  enforce 
what  it  has  forbidden  and  denounced.  The  maxim,  'Ex  dolo 
malo  non  oritur  actio,'  is  limited  by  no  such  qualification.  The 
proposition  to  the  contrary  strikes  us  as  hardly  worthy  of  seri- 
ous refutation.  Whenever  the  illegality  appears,  whether  the 
evidence  comes  from  one  side  or  the  other,  the  disclosure  is 
fatal  to  the  case.  No  consent  of  the  defendant  can  neutralize 
its  effect.  A  stipulation  in  the  most  solemn  form  to  waive  the 
objection  would  be  tainted  with  the  vice  of  the  original  con- 
tract, and  void  for  the  same  reasons.  Wherever  the  contam- 
ination reaches,  it  destroys.  The  principle  to  be  extracted 
from  all  the  eases  is,  that  the  law  will  not  lend  its  support  to 
a  claim  founded  upon  its  violation." 

Lastly,  it  is  insisted  that  Bates  is  not  a  competent  witness. 
He  cannot  testify  for  himself  as  to  any  transaction  had  with 
the  decedent,  but  he  may  testify  for  tiie  insurance  company. 
The  administrator  by  making  Bates  a  defendant  to  the  action 
cannot  deprive  the  insurance  company  of  the  benefit  of  his 
'•^  testimony.  As  between  the  insurance  company  and  the 
administrator,  Bates  does  not  testify  for  himself:  Dovey  v. 
Lam,  117  Ky.  19,  25  Ky.  Law  Rep.  1157,  77  S.  W.  383. 

Judgment  affirmed. 
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A  Life  Insurance  Policy  procured  under  an  agreement  between  tho 
insured  and  a  person  having  no  insurable  interest  in  his  life,  that  such 
person  shall  pay  the  premiums  and  receive  the  proceeds  of  the  policy, 
IS  held  void  as  a  wagering  contract  in  Hinton  v.  Mutual  Beserve 
etc.  Assn.,  135  N.  G.  314,  102  Am.  8t.  Bep.  545;  Metropolitan  Life 
Ins.  Co.  V.  Elisouy  72  Kan.  199,  115  Am.  St.  Bep.  189.  Compare,  how- 
ever, Harrison  v.  Northwestern  etc.  Ins.  Co.,  78  Vt.  473,  112  Am.  St. 
Bep.  932.  The  assignment  of  life  insurance  policies  is  the  subject 
of  a  note  to  Chamberlain  v.  Butler,  87  Am.  St.  Bep.  484.  For  au- 
thorities holding  that  such  assignments  may  be  made  to  persons  hav- 
ing no  insurable  interest  in  the  life  of  the  insured,  see  Harrison 
V.  Northwestern  etc.  Ins.  Co.,  78  Vt.  473,  112  Am.  St.  Bep.  932; 
Mechanics'  Nat.  Bank  v.  Comins,  72  N.  H.  12,  101  Am.  St.  Bep.  650. 

Incontestable  Clauses  in  Life  Insurance  Policies  are  valid  and  given 
a  liberal  interpretation  in  favor  of  the  insured:  Boyal  Circle  t. 
Achterrath,  204  HI.  549,  ^  Am.  St.  Bep.  224.  As  to  the  effect 
of  such  clauses,  see  the  recent  cases  of  Beagan  v.  Union  Mut.  Life 
Ins.  Co.,  189  Mass.  555,  AOfL  Am.  St.  Bep.  659;  Pacific  Mut.  Life 
Ins.  Co.  V.  Galbraith,  115  Tenn.  471,  rL2^Am.  St.  Bep.  862,  and  eases 
cited  in  the  cross-reference  note  thereCoT' 


MUTUAL  LIFE  INSURANCE  COMPANY  ▼.  TWTMAN. 

[122  Ky.  513,  92  S.  W.  335.] 

LIFE  INSUBAKCE — ^Pledge  or  Assignment  of  Policy. — A  stat- 
ute providing  that  where  the  beneficiaries  in  a  policy  of  life  insur- 
ance are  the  wife  and  children  of  the  insured,  the  insurance  shall 
be  paid  to  them  tret  from  his  debts,  does  not  prevent  him  from  as- 
signing the  policy,  or  pledging  it  with  the  company  as  security  for 
a  loan,  without  their  consent,     (p.  476.) 

UFE  INSX7BANCE — ^Assignment  as  Collateral — ^Enforcement 
of  Pledge. — ^Where  an  insured  assigns  his  paid-up  policy  to  the  com- 
pany as  security  for  a  loan,  it  cannot,  on  his  default  in  paying  the 
debt,  forfeit,  cancel  or  sell  the  policy,  but  it  must  resort  to  equity 
to  enforce  its  rights,  basing  them  on  the  surrender  value  of  the  policy. 
If  the  court  finds  that  the  surrender  value  exceeds  the  debt,  the  in- 
sured is  entitled  to  receive  such  excess  in  money,  or  in  paid-up 
insurance,  as  he  elects,     (p.  479.) 

Falconer  &  Falconer,  Long  &  Price  and  Eohn,  Baird  & 
Spindle,  for  the  appellant. 

C.  J.  Bronston,  for  the  appellees. 

51*  SETTLE,  J.  In  view  of  the  importance  of  the  ques- 
tions involved  in  this  case  and  the  uncertainty  of  the  court 
as  to  the  correctness  of  some  of  the  conclusions  expressed  in 
its  opinion  of  October  12,  1905  (see  Mutual  Life  Ins.  Co.  v. 
Twyman  etc.,  28  Ky.  Law  Rep.  167,  89  S.  W.  178),  a  rehearing 


472  American  Statb  Reports,  Vol.  121.     [Kentucky, 

was  granted  upon  the  court's  own  motion,  the  opinion  with- 
drawn and  an  oral  argument  allowed.  Since  the  resubmission 
of  *^*  the  case  it  has  been  duly  considered  by  the  full  bench, 
with  the  result  set  forth  in  this  opinion. 

The  following  brief  statement  of  the  facts  will  be  necessary 
to  give  an  understanding  of  the  questions  presented  for  de- 
cision. On  March  U,  1884,  the  appellant  insurance  company 
issued  and  delivered  to  the  appellee,  James  G.  Twyman,  a 
policy  of  $2,000  upon  his  life,  payable  at  his  death  to  his  wife 
and  two  sons,  all  of  whom  are  stiU  living.  The  policy  was 
what  is  called  "A  fifteen  payment  life" — ^that  is,  after  the 
payment  of  fifteen  annual  premiums  it  became  a  paid-up  pol- 
icy. The  insured  paid  on  this  policy  fifteen  annual  premiums 
of  $90.66,  each,  the  aggregate  of  which  amounted  to  $1,359.90, 
Five  months  after  the  payment  of  the  fifteenth  and  last  pre- 
mium, appellee,  James  C.  Twyman,  borrowed  of  appellant 
$700,  and  for  this  amount  executed  his  promissory  note,  of  date, 
July  8,  1898,  bearing  seven  per  cent  interest  from  date,  and 
payable  one  year  after  date.  To  secure  the  payment  of  the 
note  he,  without  the  consent  of  the  beneficiaries,  assigned  and 
delivered  to  appellant  the  policy.  No  indorsement  was  made 
on  the  policy,  but  on  the  face  of  the  note  this  statement  ap- 
pears: ''As  collateral  security  for  the  payment  of  this  note,  I 
hereby  assign,  transfer,  and  deliver  to  the  said  company,  policy 
No.  8800  for  $2,000,  which  is  to  be  returned  to  me  upon  the 
payment  of  this  note  and  interest  at  maturity.  The  said  pol- 
icy is  hereby  assigned  and  surrendered  to  said  company  for 
cancellation  in  satisfaction  of  this  note,  and  in  settlement  of 
the  cash  surrender  value  of  said  policy. "  Appellee,  James  C. 
Twyman,  made  the  following  payments  of  interest  on  the  note : 
$24.50,  January  11,  1899 ;  $24.50,  July  8,  1899 ;  $24.50,  Janu- 
ary  11,  1900 ;  $24.50,  January  1,  1901 ;  but  failed  to  make  any 
further  payment  ^^'^  of  interest,  or  to  pay  the  principal  of  the 
note,  whereupon  appellant,  on  May  12,  1902,  undertook,  with- 
out the  consent  of  the  insured  or  the  beneficiaries,  to  cancel  the 
policy  on  the  life  of  the  former,  by  calculating  its  cash  sur- 
render value  as  of  that  date,  in  doing  which  it  professed  to 
compute  interest  at  six  per  cent  on  the  amount  of  the«loan 
from  the  date  of  the  note  to  May  12,  1902,  and  applied  the 
sums  paid  on  the  note  as  interest,  as  of  the  dates  of  their 
payment  respectively,  which  left,  as  claimed  by  appellant, 
after  satisfying  the  note,  a  balance  of  the  cash  surrender 
value  of  the  policy  amounting  to  $5.47,  and  this  sum  appel- 
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lant  tendered  appellee,  James  C.  Twyman,  in  money,  which 
he  refused  to  accept  Having  failed  to  obtain  the  latter 's 
acceptance  of  the  sum  thus  tendered  him,  appellant  instituted 
this  action  in  equity  against  him,  his  wife  and  children,  to 
have  the  policy  canceled  and  compel  appellees  to  accept  the 
$5.47,  alleged  to  be  due  them  in  settlement  of  its  cash  sur- 
render value,  less  the  amount  appropriated  in  satisfaction  of 
the  note.  Appellees  filed  a  demurrer  to  the  petition,  which 
the  lower  court  sustained,  and  appellant  refusing  to  plead 
further,  judgment  was  entered  dismissing  its  action,  and  from 
that  judgment  it  has  appealed. 

The  demurrer  was  based  upon  two  grounds :  1.  That  such 
a  pledge  and  assignment  of  the  policy  as  was  attempted  by 
appellee  was  forbidden  by  appellant's  charter;  2.  That  in 
any  event  it  could  not,  without  the  consent  of  the  beneficiaries, 
legally  be  assigned  or  pledged  for  a  loan  to  the  insured,  or 
forfeited  or  canceled  by  appellant  because  of  the  failure  of 
the  insured  to  repay  such  loan.  The  charter  of  appellant 
(amendment  enacted  in  March,  1878)  provides:  **Any  pol- 
icy of  insurance  heretofore  ^^^  issued,  or  that  may  here- 
after be  issued  by  said  company,  for  the  use,  benefit,  or  ad- 
vantage of  the  wife,  widow,  children,  father,  or  mother  of 
any  person  whose  life  may  be  insured  by  said  company,  shall 
not  be  held  or  made  liable  for  any  debts,  contracts  or  en- 
gagements of  the  person  whose  life  is  or  may  be  insured, 
and  all  such  insurance  in  the  event  of  the  decease  of  the 
person  whose  life  is  or  may  be  insured,  shall  be  paid  to  the 
person  or  persons  named  in  the  policy  as  beneficiaries  there- 
in, or  to  their  assigns  or  legal  representatives,  to  be  held  by 
him,  her  or  them,  free  and  discharged  of  and  from  all  ex- 
isting debts,  contracts  and  engagements  whatsoever  of  the 
said  deceased  person."  We  are  now  satisfied  that  we  were 
in  error  in  holding  in  the  former  opinion  that  the  foregoing 
provision  of  appellant's  charter  presented  a  legal  barrier  to 
the  assignment  to  it  by  the  insured  of  the  policy  in  question, 
and  also  in  holding  that  the  charter  provision,  supra,  nulli- 
fied that  clause  of  the  policy  which  says:  **This  policy  is  is- 
sued and  accepted  upon  the  express  condition  that  the  in- 
sured, James  C.  Tywman,  with  the  consent  of  the  company, 
may  at  any  time  assign  it,  or  before  assignment  change  the 
beneficiary  therein,  or  make  any  other  change."  We  find 
that  the  section  supra  of  appellant's  charter  is  in  meaning 
and  effect  the  same  as  sections  654  and  655  of  the  Kentucky 
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Statutes  of  1903,  and  the  latter  but  substantial  re-enactments 
of  sections  30,  31,  and  32  of  the  general  insurance  law  con- 
tained in  the  act  of  March  12,  1870:  1  Pub.  Acts  1869-70, 
pp.  71,  72,  c.  645 ;  Gen.  Stats.  1888,  Appendix,  pp.  40,  41. 

The  object  of  the  several  sections  of  the  statutes,  and  also 
of  the  provision  of  appellant's  charter  **•  quoted  above,  is 
to  exempt  policies  on  the  life  of  the  husband  or  father  that 
are  made  payable  to  the  wife  or  children  from  the  debts  of 
the  insured,  or  where  the  policy  is  made  payable  to  any  per- 
son having  an  insurable  interest  in  the  life  of  the  insured, 
to  exempt  it  from  the  payment  of  the  latter 's  debts.  But 
as  we  shall  presently  see  from  repeated  decisions  of  this  courts 
such  statutes  or  charter  provisions  do  not  interfere  with  the 
right  of  the  insured  to  change  the  beneficiary,  or  assign  the 
policy,  if  the  right  to  do  so  is  expressed  or  reserved  in  the 
policy  itself.  In  other  words,  the  rule  that  a  policy  of  life 
insurance  vests  when  issued  in  the  person  named  in  it  as 
the  beneficiary,  and  that  because  of  such  vested  right  it  can- 
not be  transferred  by  the  insured  to  any  other  person,  does 
not,  it  would  seem,  apply  where  the  policy  contains  a  stip- 
idation  to  the  effect  tiiat  the  insured  may  change  the  bene- 
ficiary. In  such  a  case  the  right  vests  conditionally,  not 
absolutely.  In  Hopkins  v.  Hopkins,  92  Ey.  324, 13  Ky.  Law 
Eep.  707,  17  S.  W.  864,  we  find  this  doctrine  clearly  steted 
in  a  controversy  between  husband  and  wife  over  a  policy 
issued  to  the  former  by  the  same  insurance  company  appear- 
ing as  appellant  in  the  case  at  bar.  The  policy  insured  the 
life  of  the  husband,  was  made  payable  at  his  death  to  his 
wife,  if  living,  and  if  not,  to  their  children.  The  policy 
contained  a  clause,  with  reference  to  the  right  of  the  in- 
sured to  assign  it  or  change  the  beneficiaries,  word  for  word 
like  that  of  the  policy  in  this  case.  Hopkins  and  wife  sep- 
arated, and  the  action  grew  out  of  the  refusal  of  the  insur- 
ance company  to  permit  the  wife,  for  herself  and  child,  to 
pay  a  past  due  premium  on  the  policy,  and  to  assume  the 
payment  of  the  future  premiums,  which  she  claimed  the  right 
to  do,  on  the  "^^^  ground  that  she,  as  the  beneficiary  named 
in  the  policy,  acquired  upon  its  issual  a  vested  right  to  the 
policy  and  the  insurance  it  provided  for,  and  that  the  clause 
in  .the  policy  authorizing  a  change  of  beneficiary  was  in  con- 
flict both  with  the  charter  of  the  company  and  the  general 
law  of  the  state,  and  therefore  void.  In  disposing  of  this 
contention,  the  court  said:  ''The  general  rule  is  that  the 
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right  to  a  policy  of  insarance,  and  the  money  to  become  due 
under  it,  vest  inunediately  upon  its  issual  in  the  person 
named  in  it  as  the  beneficiary ;  and  that  this  interest,  being 
vested,  cannot  be  transferred  by  the  insured  to  any  other 
person:  Central  Nat.  Bank  v.  Hume,  128  U.  S.  195,  9  Sup. 
Ct.  Rep.  41,  32  L.  ed.  370.  The  vested  right  cannot  be  de- 
vested without  the  consent  of  the  person  invested  with  it. 
This  is  so  as  to  insurance  in  both  mutual  and  ordinary  life 
insurance  companies.  This  does  not  hold  true,  however, 
where  the  contract  of  insurance  provides  that  the  insured 
may  change  the  beneficiary.  In  such  a  case  it  vests  condi- 
tionally only.  The  right  of  the  one  named  in  the  policy  is 
then  subject  to  be  defeated  by  the  terms  of  the  very  con- 
tract naming  him  as  the  beneficiaiy.  It  is  a  condition  of 
the  contract,  and  his  right  is  therefore  subject  to  it."  After 
quoting  the  same  provision  of  appellant's  charter  that  we 
have  made  a  part  of  this  opinion,  and  also  quoting  the  sev- 
eral sections  of  the  General  Statutes  which  are  substantially 
the  same  as  sections  654,  655  of  the  Statutes  of  Kentucky,  of 
1903,  the  opinion  further  says:  "The  clause  in  the  policy 
relative  to  a  change  of  beneficiary  does  not,  in  our  opinion, 
conflict  with  these  provisions  of  the  company's  charter,  and 
the  general  law.  They  certainly  do  not  in  express  terms  for- 
bid such  a  condition  in  the  contract,  nor  can  the  prohibition 
be  ®®*  fairly  implied.  They  merely  mean  that  when  a  mar- 
ried woman  is  entitled  to  insurance,  or  the  proceeds  of  it,  it 
must  be  held  to  be  her  separate  estate,  and  not  liable  for  the 
debts  of  her  husband  or  those  of  the  person  through  whom 
it  was  obtained.  The  insurance  is  her  separate  estate  so  long 
as  it  remains  payable  to  her.  This,  however,  does  not  pre- 
vent the  insertion  of  a  condition  in  the  contract  by  which 
her  right  to  the  insurance  may  be  defeated." 

In  the  later  cases  of  Wirgman  v.  Miller,  98  Ky.  620,  17 
Ky.  Law  Rep.  1174,  33  S.  W.  937 ,  Baldwin  v.  Haydon,  24 
Ky.  Law  Rep.  900,  70  S.  W.  300 ,  Wrather  v.  Stacy,  26  Ky. 
Law  Rep.  683,  82  S.  W.  420 ,  the  rule  announced  in  Hopkins 
V.  Hopkins  etc.,  92  Ky.  324,  13  Ky.  Law  Rep.  707,  17  S.  W. 
864^,  was  approved  and  followed  by  the  court.  So,  by  the 
foregoing  authorities,  it  seems  to  be  well  settled  in  this  state 
that  where  it  is  provided  in  a  policy  of  insurance  that  the 
insured  may  change  the  beneficiary,  his  right  to  do  so  cannot 
be  questioned,  and  the  fact  that  such  right  is  conferred  by 
the  policy  prevents  it  from  vesting  absolutely  in  the  first 
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or  a  subsequent  beneficiary.  This  being  true,  the  several 
decisions  of  this  court  so  holding  constitute  a  rule  of  prop- 
erty which,  under  the  doctrine  of  stare  decisis,  should  be 
adhered  to  in  this  case.  It  therefore  follows  that  the  in- 
sured, James  C.  Twyman,  had  the  right,  without  the  consent 
of  his  wife  and  sons,  to  dispose  of  the  policy  in  question; 
that  is,  ''at  any  time  to  assign  it,  or  before  assignment 
change  the  beneficiaries  therein,  or  make  any  other  change,  "^ 
with  the  consent  of  the  insurance  company.  For,  though 
payable  to  the  wife  and  children  at  his  death,  the  reservation 
in  the  policy  of  this  right  to  him  prevented  it  from  becoming- 
a  policy  for  their  use  or  *^  benefit,  so  long  as  he  might 
continue  to  live  and  be  capable  of  exercising  such  right. 
The  right  of  the  wife  and  children  as  beneficiaries  was  there- 
fore contingent  and  subject  to  the  right  of  the  insured  to  dis- 
pose of  the  policy  bs  he  saw  fit:  Mente  v.  Townsend,  68  Ark. 
391,  59  S.  W.  41 ;  Marsh  v.  Supreme  Council  etc.,  149  Mass. 
512,  21  N.  E.  1070,  4  L.  K.  A.  382 ;  Sabin  v.  Phinney,  134  N. 
Y.  423,  30  Am.  St.  Eep.  681,  31  N.  E.  1087 ;  Swift  v.  Railway 
etc.  B.  Assn.,  96  HI.  309;  Splawn  v.  Chew,  60  Tex.  532  j 
Nally  V.  Nally,  74  Ga.  669,  58  Am.  Rep.  458;  Hopkins  v. 
Northwestern  Life  Assur.  Co.,  99  Fed.  199,  40  C.  C.  A.  1. 

From  what  has  already  been  said  it  is  hardly  necessary 
to  add  that  we  think  appellee  James  C.  Twyman  had  the  legal 
right  to  borrow  money  of  the  appellant  insurance  company^ 
and  to  assign  to  it  the  policy  he  held  upon  his  life  as  col- 
lateral security  for  the  payment  of  the  note  evidencing  the 
loan,  as  was  done  by  him,  but  we  are  of  opinion,  notwith- 
standing his  failure  to  pay  the  note  at  its  maturity,  appel- 
lant had  not  the  arbitrary  right  to  forfeit  or  cancel  the  policy 
at  its  own  option,  and  certainly  not  upon  such  an  inequitable 
basis  as  would  deprive  the  insured  of  any  part  of  the  cash 
surrender  value  of  the  policy  in  liquidating  his  debt,  if  it 
had  such  value  over  and  above  the  debt.  Such  forfeitures 
have  been  condemned  by  this  court.  In  New  York  Life  Ins. 
Co.  V.  Curry  &  Bro.,  115  Ky.  100,  24  Ky.  Law  Rep.  1930,  103 
Am.  St.  Rep.  297,  72  S.  W.  736,  61  L.  R.  A.  268,  the  authori- 
ties on  the  subject  were  reviewed  by  this  court.  The  facts 
of  that  case  were  that  one  George  Anderson,  who  was  the 
owner  of  a  paid-up  life  policy  of  insurance  upon  his  life  for 
$630,  in  the  New  York  Life  Insurance  Company,  payable  to 
his  estate,  borrowed  of  that  company  $130,  and  assigned  his 
^^^  policy  as  collateral  security  for  its  payment,  upon  the 
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condition  that  in  case  of  default  in  any  payment  of  interest 
on  the  loan,  the  company  might  declare  the  debt  due,  cancel 
the  policy,  and  apply  its  cash  surrender  value  to  the  payment 
of  the  insured's  note  and  interest  In  discussing  this  pro- 
vision of  the  contract  between  the  parties,  this  court  in  an  opin- 
ion by  Judge  O'Rear  said:  "That  is  pure  and  simple  a  provi- 
sion for  the  forfeiture  of  the  policy  upon  such  terms  as  the  « 
payee  of  the  note  may  require  and  at  its  option.  The  difference 
between  this  and  the  ordinary  unqualified  forfeiture  lies  alone 
in  the  extent  of  the  forfeiture.  It  operates  as  an  enforced 
conversion  without  further  notice  to  or  consent  of  the  bor- 
rower of  his  collateral,  if  he  promptly  fails  to  pay  interest 
on  the  debt.  The  contract  of  insurance  between  appellant 
and  Anderson  had  been  fully  executed  so  far  as  Anderson 
was  concerned.  He  had  paid  all  that  he  was  required  to  pay 
to  be  entitled  to  receive  from  appellant  the  full  sum  stipu- 
lated to  be  paid  ($630)  at  his  death.  The  $130  was  bor- 
rowed from  appellant  since  the  completion  of  the  contract. 
The  courts  have  uniformly  held  in  favor  of  the  insurer  that 
agreements  for  the  forfeiture  of  the  policy  when  premiums 
were  not  paid  when  due  are  valid,  and  their  enforcement  up- 
held. This  is  said  to  be  because  on  the  prompt  payment  of 
the  premium  depends  the  mutuality  of  the  contract  and  the 
ability  of  the  insurance  company  to  meet  its  obligations. 
But  both  the  reason  and  the  rule  are  restricted  to  the  matter 
of  premiums  alone.  Forfeitures  are  disfavored  in  law. 
When  th^  are  merely  penalties  for  the  nonpayment  of  bor- 
rowed money,  they  are  not  allowed.  They  lead  to,  and  them- 
selves are,  unconscionable  oppressions  of  the  ^^  unfortun- 
ate.'' After  quoting  with  approval  the  cases  of  St  Louis 
Mutual  Life  Ins.  Co.  v.  Grigsby,  10  Bush,  310,  Montgomery 
V.  Phoenix  M.  L.  Ins.  Co.,  14  Bush,  51,  Northwestern  M.  L.  Ins. 
Co.  V.  Fort's  Admr.,  82  Ky.  269,  6  Ky.  Law  Rep.  271,  Mutual 
Life  Ins.  Co.  v.  Jarboe,  102  Ky.  80,  80  Am.  St.  Rep.  343,  19 
Ky.  Law  Rep.  1501,  42  S.  W.  1097,  39  L.  R.  A.  504,  Man- 
hattan Life  Ins.  Co.  v.  Patterson,  109  Ky.  624,  95  Am.  St. 
Rep.  393,  22  Ky.  Law  Rep.  1282,  60  S.  W.  383,  53  L.  R.  A. 
378,  and  holding  that  they  are  in  line  with  the  case  supra, 
the  opinion  concludes  as  follows:  ''In  the  case  at  bar  there 
is  no  perceivable  reason  why  the  insurance  company  lending 
the  money  is,  or  can  be,  in  a  different  position  from  any  other 
lender  of  money  had  the  policy  been  assigned  to  the  latter  aa 
collateral,  and  a  default  in  payment  of  the  interest  had  oc- 
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curred.  If  it  loans  money  on  ita  policies  held  by  its  policy- 
holders, its  rights  as  lender  are  exactly  what  th^y  would  be 
if,  instead  of  the  policies,  the  borrower  pledged  stocks,  bonds, 
or  policies  in  other  companies,  or  gave  a  chattel  or  real  estate 
mortgage  to  secure  the  loan.  There  is  nothing  in  appellant's 
business  or  charter  rights,  so  far  as  we  are  advised,  which 
entitled  it  to  privileges  when  loaning  its  money  not  enjoyed 
generally  by  banks,  trust  companies  and  other  corporations 
or  individuals.  We  are  of  opinion  that  the  provision  in  the 
loan  agreement  for  a  surrender  or  forfeiture  of  the  policy 
upon  the  nonpayment  of  the  interest  upon  the  loan  is  void." 
Applying  this  principle  to  the  case  at  bar,  the  question 
naturally  presents  itself,  What  remedy  has  the  insurance 
company  in  a  case  like  thist  It  cannot  sell  the  policy  in 
satisfaction  of  the  debt,  or  by  suit  obtain  a  decree  for  its  sale, 
for  such  sales  of  insurance  *^  policies  are  forbidden  by  law. 
It  would  manifestly  be  unjust  to  require  it  to  remain  out  of 
the  use  of  the  money  due  it  from  the  borrower  until  the  death 
of  the  latter  with  the  view  of  then  deducting  it  from  the  pro- 
ceeds of  the  policy,  for  he  might  live  until  the  debt  would 
exceed  in  amount  the  proceeds  of  the  policy.  Originally,  the 
sole  purpose  of  life  insurance  was  to  afford  indenmity  or  pro- 
tection to  the  family  of  the  insured  against  poverty  and 
want  in  case  of  the  loss  by  death  of  his  services,  and  for  this 
object  alone  life  insurance  companies  were  primarily  created 
and  organized.  But  under  the  developing  processes  of  indus- 
trial life  and  commercial  expansion  the  object  of  life  insur- 
ance has  been  extended,  so  as  to  allow  those  who  hold  policies 
to  pledge  or  assign  them,  under  proper  restrictions,  as  secur- 
ity for  loans  to  be  employed  in  business  adventures  and  com- 
mercial pursuits.  Whether  such  extension  of  the  use  of  life 
insurance  is  a  departure  from  the  philanthropic  sentiment 
that  gave  it  birth  is  not  for  us  to  say ;  it  is  sufficient  to  know 
that  it  is  recognized  by  the  courts,  and  consequently  to  be  re- 
spected and  upheld  within  proper  and  legal  bounds.  Having 
this  in  mind,  and  at  the  same  time  the  advantage  possessed 
by  the  insurance  company  over  the  borrower  whose  policy 
is  pledged  to  it  as  security  for  a  loan,  it  should  be  the  care 
of  the  courts  in  settling  a  controversy  between  the  company 
and  the  borrower,  such  as  is  here  presented,  to  see  to  it  that 
the  insurance  company  shall  not  be  aided  in  enforcing  an 
unconscionable  bargain  exacted  of  the  borrower  by  reason  of 
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of  Ms  necessities.  It  should  be  put  upon  the  same  plane  with 
other  money  lenders  in  making  loans  to  its  policy-holders, 
and  the  borrower  compelled  to  pay  what  he  may  justly  owe 
it,  as  he  would  ^^^  to  any  other  creditor.  When  the  appel- 
lee James  C.  Twyman  failed  to  pay  the  note  due  appellant, 
and  accrued  interest,  according  to  the  terms  of  the  contract, 
the  latter  instead  of  treating  such  failure  as  a  forfeiture  of  the 
assigned  policy,  and  without  his  consent,  arbitrarily  fixing  its 
cash  surroider  value,  should,  like  any  other  creditor  holding  a 
debt  secured  by  lien,  have  resorted  to  a  court  of  equity  for 
the  enforcement  of  its  rights.  Though,  in  an  action  for  such 
a  purpose,  a  decree  for  the  sale  of  the  policy,  as  other  collateral 
or  mortgaged  property  may  be  sold,  would  not  be  allowed, 
for  the  sale  of  a  policy  of  insurance  in  that  way,  as  already 
said,  is  forbidden  by  law,  the  court  could  decree  its  cancella- 
tion upon  allowing  the  insured  its  full  cash  surrender  value, 
less  appellant's  debt. 

We  are  of  opinion  that  an  equitable  basis  for  ascertaining 
the  net  or  surrender  value  of  the  policy  in  controversy  is 
provided  by  section  653  of  the  Kentucky  Statutes  of  1903, 
and  if  upon  the  return  of  the  case  to  the  circuit  court  appel- 
lees by  answer  iosist  that  the  cash  surrender  value  of  the 
policy,  in  view  of  its  immediate  cancellation,  is  greater  than 
the  sum  at  which  it  was  fixed  by  appellant,  it  will  be  the 
duty  of  the  court  to  ascertain  such  value  as  provided  by  sec- 
tion 653  of  the  statutes  supra,  and  if  its  value  as  thus  ascer- 
tained shall  be  found  to  exceed  the  amount  of  the  note, 
principal  and  interest  due  appellant  from  the  insured,  the 
sum  left  after  deducting  the  amount  of  such  indebtedness, 
he  will  be  entitled  to  receive,  in  money,  or,  if  he  so  elects, 
in  paid-up  insurance  of  like  tenor  as  the  old  policy,  the 
amount  of  the  new  policy  to  bear  the  same  ratio  to  the 
amount  of  the  old  policy  as  the  sum  so  left  bears  to  the  total 
net  value  of  the  old  policy.  If,  however,  the  insured  ^^  does 
not  elect  to  take  the  paid-up  insurance,  but  accepts  in  money 
what,  if  anything,  is  found  to  be  due  him,  the  court  should 
decree  the  cancellation  of  the  policy.  If  in  adjusting  the 
rights  of  the  parties  as  above  directed,  it  shall  be  found  that 
the  value  of  the  policy  is  not  greater  than  the  debt  of  the 
insured,  the  policy  should  still  be  canceled. 

For  the  reasons  indicated,  the  judgment  is  reversed  and 
cause  remanded,  with  directions  to  the  lower  court  to  over- 
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role  the  demurrer  to  the  petition,  and  for  further  proceed- 
ings consistent  with  the  opiDioo. 

Paynter,  J.,  dissents. 

Gantrill,  J.,  not  sitting. 

OV  PETITION  FOB  BBHEABma. 

O'KGAR,  J.  The  opinion  of  the  wort  directs  the  ascer- 
tainment of  the  cash  surrender  value  of  the  policy  as  of  tho 
date  when  the  loan  from  appellant  became  enforceable.  The 
plan  of  getting  at  the  amount  of  this  cash  surrender  ralue  ia 
adopted  from  the  one  provided  by  the  legislature  in  estimat- 
ing the  value  of  the  reserve  of  life  insurance  policies.  The 
reserve  is  the  net  sum  which  has  been  contributed  by  the 
policy-holder,  out  of  the  employment  of  which  by  the  insurer 
the  policy  would  be  finally  paid  off.  By  section  653  of  the 
Kentucky  Statutes  a  method  is  provided  for  ascertaining  the 
minimum  value  of  reserves  of  life  policiee.  By  section  659 
of  the  Kentucky  Statutes,  it  is  provided  how  such  reserves 
are  to  be  valued  as  single  premiums  in  purchasing  paid-up 
insurance.  By  reference  to  these  two  sections  the  method 
which  the  court  adopts  for  finding  the  cash  surrender  value  of 
the  policy  is  ***  found.  Of  course  if  there  are  "dividends," 
80  called,  in  which  the  policy  was  also  entitled  to  participate 
in  addition  to  the  "reserve,"  that  fact  would  have  to  be  con- 
sidered also  in  arriving  at  what  would  be  a  fair  cash  surren- 
der value  of  the  policy. 


wion  of  aBBignmeiita  of  life  insurance  policies  as  collateral  aeeurit^, 
i  the  note  to  Chamberlain  v.  Batler,  ST  Am.  Bt.  Bep.  SIO. 
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DAVIS  V.  CHESAPEAKE  AND  OHIO  RAILWAY  COM- 
PANY. 

[122  Kj.  528,  92  a  W.  339.] 

an  Pftssengan. — ^An  Ezpren  M«8Mnger,  ear- 


ried  by  a  railroad  company  in  a  car  for  the  transportation  of  express 
matter  under  a  contract  with  the  express  company,  is  a  passenger 
for  hire.    (pp.  482,  483.) 

OABBIEB— Contract  Beleadng  Liability  to  Express  Messenger. 
A  contract  entered  into  in  Virginia  rzhereby  an  express  messenger 
at  the  time  of  his  employment  releases  the  express  company  and  the 
railway  company  from  all  claims  for  injuries  he  may  receive,  through 
negligence  or  otherwise,  which  contract  is  intended  to  operate  in 
Virginia,  Kentucky  and  other  states,  is  void  under  the  provisions 
of  the  Kentucky  constitution  that  no  common  carrier  shall  contract 
for  relief  from  its  common-law  liability,  and  does  not  affect  his 
right  to  recover  for  injuries  sustained  in  that  state,    (p.  488.) 

Davis  &  Matthew!^,  Scott  &  Dinkle  and  D.  C.  T.  Davis,  for 
the  appellee. 

Worthington  &  Cochran,  for  the  appellee. 

«»  PAYNTEE,  J.  The  appellant,  Davis,  was  employed 
by  the  Adams  Express  Company  as  a  messenger.  Under  a 
contract  which  the  Adams  Express  Company  had  with  the 
appellee,  his  duties  required  him  to  go  upon  appellee's  trains 
to  look  after  packages  and  property  which  it  was  transport- 
ing under  its  contract  with  the  express  company.  While  on 
one  of  appellee's  trains  in  the  discharge  of  his  duties  he  was 
injured  by  the  alleged  negligence  and  carelessness  of  appellee. 
The  principal  defense  relied  on  is  a  contract  of  release  which 
the  Adams  Express  Company  required  the  appellant  to  exe- 
cute upon  entering  its  service.  The  preamble  of  the  contract 
recites  that  he  had  applied  to  the  express  company  for  em- 
ployment as  a  servant  at  a  fixed  compensation ;  that  his  duties 
were  to  take  charge  of  goods  which  the  express  company  trans- 
ported upon  cars  and  other  conveyances  of  railroad  compan- 
ies; that  the  railroad  companies  required  of  the  express  com- 
pany, as  a  condition  of  their  permitting  passengers  to  travel 
upon  their  trains  in  the  performance  of  duties,  that  they 
should  be  indemnified  and  released  from  aU  liability  for  and 
in  respect  of  any  damage  or  injury  which  might  be  sustained 
by  him  in  the  course  of  his  employment,  whether  the  same  be 
occasioned  by  the  negligence  of  the  railroad  company  or 
otherwise.  The  contract  of  release  contains  the  following 
stipulations:  "Now,  therefore,  in  consideration  of  such  em- 
Am.  St.  Bep.,  VoL  121—31 
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plo3nnent  to  be  given  by  the  said  express  company,  and  the 
compensation  to  be  paid  therefor,  and  in  consideration  of 
one  dollar,  lawful  money  of  the  United  States  of  America, 
paid  by  the  Adams  Express  ^^^^  Company  to  the  undersigned, 
the  receipt  whereof  is  hereby  acknowledged,  the  undersigned 
for  himself,  his  heirs,  executors,  administrators,  and  assigns, 
hereby  fully  consents  to  and  ratifies  each  and  every  bond  or 
other  instrument  or  contract  of  indemnity  against  such  lia- 
bility, and  each  and  every  release  of  said  liability  or  other 
similar  contracts  executed  and  to  be  executed  by  the  said 
express  company  to  any  railroad  or  other  carrier,  and  the 
undersigned  agrees  to  assume  all  risks  of  death  or  accident, 
or  damage  to  him,  or  to  his  or  any  of  his  property,  and  does 
hereby  release  and  discharge  said  Adams  Express  Company 
and  any  connecting  carrier,  railroad  company,  express  com- 
pany, or  other  company  or  person  or  connecting  carrier  in 
whose  car  or  other  conveyances  he  may  travel  in  the  perform- 
ance of  his  duties  as  aforesaid,  from  any  and  all  claims,  lia- 
bilities and  demands  of  every  kind,  nature  and  description, 
for  or  on  account  of  his  death  or  any  injury  or  damage  to  his 
person  or  property  of  any  kind  or  nature  sustained  by  the 
undersigned,  whether  caused  by  the  negligence  of  the  said 
Adams  Express  Company,  or  any  of  the  said  railroad  com- 
panies or  other  carriers  or  otherwise."  The  contract  was 
executed  in  Virginia,  and  the  injury  of  which  he  complains 
was  received  in  Kentucky.  The  court  below  held  that  the 
contract  was  enforceable,  hence  appellant's  right  to  recover 
was  denied. 

For  the  appellant  it  is  urged  that  the  contract  is  against 
public  policy  and  is  declared  invalid  both  by  the  code  in  Vir- 
ginia and  also  by  section  196  of  the  constitution  of  Kentucky, 
for  each  denies  the  right  of  a  common  carrier  to  contract  for 
relief  from  common-law  liability.  For  the  appellee  it  is  in- 
sisted that  the  rule  of  public  policy  which  renders  invalid 
^^^^  stipulations  by  common  carriers  restricting  their  liabil- 
ity for  loss  occasioned  by  their  negligence  does  not  apply 
when  they  engage  to  do  some  thing  which  it  is  not  under 
obligation  as  a  common  carrier  to  do,  and  that  when  it  enten 
into  a  contract  as  a  private  carrier  for  hire,  it  may  exempt 
itself,  by  contract,  from  liability  for  its  negligence,  or  that  of 
its  servants  or  agents.  While  there  is  some  conflict  in  the 
authorities  on  the  question,  we  are  of  the  opinion  that  the 
courts  which  hold  that  an  express  messenger  though  carried 
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in  a  special  car,  under  a  contract  with  the  express  company 
for  transportation  of  express  matter,  announce  the  correct 
doctrine  in  holding  that  they  are  passengers  for  hire.  The 
sum  which  the  express  company  pays  the  railroad  company 
for  conducting  its  express  business,  on  its  cars,  over  its  line 
of  railway  is  necessarily,  in  part,  for  the  transportation  of  the 
express  messenger.  The  express  messenger  is  not  a  trespasser, 
because  he  is  being  transported  by  the  railroad  company  un- 
der a  contract  and  for  the  same  reason  he  is  not  a  licensee. 
He  is  an  employ^  of  the  express  company  and  not  of  the  rail- 
road company.  If  he  is  not  a  trespasser  or  a  licensee  or  an 
employ^  of  the  railroad  company,  he  must  necessarily  be  a 
passenger.  While  the  railroad  company  could  not  be  com- 
pelled to  enter  into  a  contract  by  which  it  would  receive 
into  the  express  car  the  messenger  of  the  express  company 
and  thus  transport  him,  stiU  when  he  does  agree  to,  and  does 
receive  him  on  that  car  for  transportation,  though  his  busi- 
ness is  to  look  after  express  matter,  he  is  being  transported 
for  compensation ;  hence,  as  a  passenger  for  hire :  Fordyce  v. 
Jackson,  56  Ark.  594,  20  S.  W.  528,  597 ;  Blair  v.  Erie  R.  B. 
Co.,  66  N.  T.  313,  «««  23  Am.  Rep.  55 ;  Brewer  v.  New  York 
etc.  R.  R.  Co.,  124  N.  T.  59,  21  Am.  St.  Rep.  647,  26  N.  E. 
324,  11  L.  R.  A.  483 ;  Kenney  v.  New  York  etc.  R.  R.  Co.,  125 
N.  Y.  422,  26  N.  E.  626 ;  Pennsylvania  Co.  v.  Woodworth,  26 
Ohio  St.  585;  Kentucky  C.  R.  R.  Co.  v.  Thomas'  Admr.,  79 
Ky.  160,  42  Am.  Rep.  208,  2  Ky.  Law  Rep.  114 ;  Jones  v.  St. 
Louis  Ry.  Co.,  125  Mo.  666,  46  Am.  St.  Rep.  514,  28  S.  W. 
883,  26  L.  R.  A.  718 ;  Yeomans  v.  Contra  Costa  S.  Navigation 
Co.,  44  Cal.  71 ;  Cleveland  etc.  R.  R.  Co.  v.  Ketcham,  133  Ind. 
346,  36  Am.  St.  Rep.  550,  33  N.  E.  116,  19  L.  R.  A.  339; 
Chamberlain  v.  Milwaukee  R.  R.  Co.,  11  Wis.  238 ;  Gulf  etc.  R. 
R.  Co.  V.  Wilson,  79  Tex.  371,  23  Am.  St.  Rep.  345,  15  S.  W. 
280,  11  L.  R.  A.  486. 

It  is  said  in  Hutchison  on  Carriers,  section  564:  "It  seems 
that  if  the  person  who  is  injured  by  the  negligence  of  the 
employes  of  the  carrier  is  lawfully  upon  its  conveyance,  un- 
der a  contract  which  does  not  make  him  an  employe  or 
servant  of  the  company,  he  will  be  entitled  to  the  same  care 
and  diligence  for  his  safety  as  one  who  is  strictly  a  pas- 
senger. Thus  where  one  was  upon  a  train  as  an  express  mes- 
senger, carrying  express  freight,  under  contract  with  the 
company,  by  which  he  was  entitled  to  be  carried,  without  a 
distinct  price  for  his  passage^  and  was  injured  by  the  negli- 
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gence  of  the  company's  agents  in  the  management  of  the 
train,  or  in  patting  obstructions  in  its  way,  it  was  held  that 
such  messenger  was  entitled  to  the  same  care  and  circum- 
spection on  the  part  of  the  company  and  its  agents  in  his 
carriage  as  if  he  had  been  traveling  upon  the  train  as  a 
passenger,  who  had  paid  a  distinct  price  for  his  transporta- 
tion." In  3  Thompson  on  Negligence,  section  2651,  it  is 
said:  *'In  respect  of  the  measure  of  duty  which  the  carrier 
owes  him  and  his  right  of  recovery  for  an  injury  happening 
through  ""^  the  negligence  of  the  carrier's  servants,  an  ex- 
press messenger  stands  on  the  same  footing  as  a  United  States 
postal  clerk.  He  is  on  the  carrier's  vehicle  lawfuUy,  and 
for  a  consideration  paid  by  the  company,  and  his  legal  rights 
are  therefore  those  of  a  passenger  for  hire.''  In  section 
1578,  volume  4  of  Elliott  on  Railroads,  it  is  said:  ''The  courts 
have  held  the  relation  of  carrier  and  passenger  to  exist  in 
cases  of  mail  agents,  or  postal  clerks,  and  a  similar  rule  is 
declared  as  to  express  messengers." 

In  the  case  of  Kentucky  Central  B.  B.  Co.  v.  Thomas' 
Admr.,  79  Ky.  160,  42  Am.  Hep.  208,  2  Ky.  Law  Eep.  114, 
the  party  killed  by  the  railroad  accident  was  an  express  mes- 
senger and  the  court  in  speaking  of  the  relation  he  sustained 
to  the  railroad  company  said:  ''That  the  intestate  was  a  pas- 
senger and  entitled  to  the  privileges  and  subject  to  the  duties 
incident  to  that  relation,  is  not  disputed."  In  the  case  of 
Louisville  &  Nashville  B.  B.  Co.  v.  Kingman,  18  Ky.  Law 
Bep.  82,  35  S.  W.  264,  this  court  held  that  a  postal  clerk 
carried  by  a  railroad  company,  under  its  contract  with  the 
government,  is  to  be  treated  as  a  passenger,  as  regards  the 
liability  of  the  company  for  injuries  received  by  him  while 
being  thus  carried. 

Having  concluded  that  an  express  messenger  is  a  pas- 
senger for  hire,  the  question  remains:  What  effect  has  the 
contract  in  question  upon  his  claim  for  damages  resulting 
from  the  alleged  negligence  of  the  appellee  T  Section  1296 
of  the  Virginia  code  of  1887  reads  as  follows:  "No  agreement 
made  by  a  common  carrier  for  exemption  from  liability,  for 
injury  or  loss,  occasioned  by  his  own  neglect  or  misconduct 
shall  be  valid."  Section  196  of  the  constitution  of  Kentucky 
reads  as  follows:  "No  *^*®  common  carrier  shall  be  permitted 
to  contract  for  relief  from  its  common-law  liability."  Thns 
we  have  a  declaration  from  the  state  of  Virginia,  through 
its  legislature,  and  the  state  of  Kentucky,  through  its  organic 
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law,  as  to  their  public  policy  with  reference  to  the  right  of 
a  eommon  carrier  to  contract  for  relief  from  its  acts  of  neg- 
ligencei.  Under  the  Virginia  code,  a  common  carrier  cannot 
contract  for  exemption  from  liability  for  injury  or  loss  occa- 
sioned by  its  own  negligence  or  misconduct.  Neither  under 
the  Virginia  code  nor  the  constitution  of  this  state  is  the  con- 
tract in  question  enforceable,  if  it  is  an  effort  upon  the  part 
of  appellee  to  be  relieved  thereby  of  liability,  to  a  passenger 
for  hire,  who  is  alleged  to  have  been  injured  by  its  negli- 
gence, or  that  of  its  agents  or  servants.  Before  the  enact- 
ment of  the  Virginia  code  and  the  adoption  of  the  constitu- 
tional provision  of  this  state,  such  a  contract  would  not  have 
been  valid  at  common  law  in  either  state.  From  the  nature 
of  the  business  of  the  Adams  Express  Company  and  the  du- 
ties to  be  performed  by  its  messengers,  and  the  fact  that  the 
appellee  conducted  an  interstate  business,  shows  that  the 
parties  attempted  to  relieve  themselves  from  liability  for  neg- 
ligent acts  whether  they  occurred  in  Virginia  or  Kentucky. 
So  the  parties  to  the  contract  contemplated  that  it  should 
operate  both  in  Virginia  and  Kentucky,  and  in  any  other 
state  through  which  the  carrier  ran  and  express  matter  was 
carried.  The  alleged  negligent  act  was  committed  in  Ken- 
tucky, therefore  the  cause  of  action  arose  in  this  state,  and 
the  appellee  is  relying  upon  a  contract  that  was  to  operate 
in  Virginia  as  well  as  Kentucky,  for  relief  against  its  alleged 
negligent  act  In  the  case  of  Cleveland  C.  C.  &  St.  L.  By. 
Co.  V.  Druien,  118  Ky.  237,  26  «»  Ky.  Law  Bep.  108,  80 
S.  W.  778,  66  L.  B.  A.  275,  the  court  had  under  considera- 
tion the  question  as  to  the  effect  of  a  contract  made  in  an- 
other state  and  to  be  performed,  in  part,  in  this  state,  and 
which,  if  made  in  this  state,  would  have  been  against  pub- 
lie  policy,  and  the  court  said:  ''But  as  to  that  part  of  the 
contract  that  is  to  be  performed  in  Kentucky,  it  will  be  read 
in  the  light  of  the  laws  and  constitution  of  this  state,  and 
be  construed  and  applied  accordingly.  It  will  be  conclu- 
sively  presumed  that  the  parties  so  intended,  and  that,  there- 
fore, the  provision  limiting  the  carrier's  common-law  liabil- 
ity was  not  intended  to  apply  to  that  part  of  the  shipment 
that  was  to  be  performed  here,  for  the  court  will  not  pre- 
same  that  the  parties  intended  either  a  vain  or  illegal  thing. 
That  contracts  to  be  performed  partly  in  two  states  will  be 
eonstraed  according  to  the  laws  of  each  of  the  states  relating 
to  tha  portions  to  be  performed  there  respectively  is  sustained 
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in  Bishop  on  Contracts,  section  1394.  If  shipper  and  car- 
rier, by  entering  into  the  contract  beyond  this  state,  would 
incorporate  binding  provisions  in  it,  limiting  the  duties  and 
liabilities  of  carriers  in  this  state,  notwithstanding  the  pro- 
hibition of  the  constitution,  it  would  be  to  put  the  bargains 
of  individuals  above  the  organic  laws,  and  to  substitute  them 
to  that  public  policy  exercised  by  the  state  for  the  best  wel- 
fare of  the  whole  people  of  an  organized  society.  This  they 
ought  not^  and  will  not,  be  permitted  to  do."  Our  conclu- 
sion is  that  the  contract  is  not  only  against  the  public  pol- 
icy of  Virginia,  but  also  of  Kentucky.  If  it  were  valid  un- 
der the  Virginia  code,  it  would  not  be  valid  here,  because  the 
cause  of  action  arose  in  this  state,  and  the  contract  was  in- 
tended to  relieve  the  appellee  from  its  negligent  act  in  Ken- 
tucky. 

^^^^  We  will  consider  briefly  the  claim  of  appellee,  that  in 
contracting  to  haul  the  messenger  and  goods  of  the  express 
company,  it  was  not  contracting  as  a  common  carrier,  but 
as  a  private  carrier.  This  position  is  sustained  by  the  case 
of  Baltimore  &  0.  B.  B.  Co.  v.  Voight,  176  U.  S.  498,  20  Sup. 
Ct.  Bep.  385,  44  L.  ed.  560,  and  the  opinions  of  courts  in 
some  other  jurisdictions.  It  may  be  true  (but  the  question 
is  not  before  us)  that  an  express  company  could  not  compel 
railroad  companies  to  provide  an  express-car  for  the  trans- 
portation of  its  messengers  and  packages,  but  having  made 
the  contract  and  proceeds  to  execute  it  by  transporting  the 
messenger  and  its  packages  does  not  deprive  it  of  its  char- 
acter as  a  common  carrier.  It  carries  the  messenger  and 
packages  for  hire.  The  railroad  company  is  a  common  car- 
rier by  virtue  of  the  business  it  conducts,  and  not  by  virtue 
of  the  responsibilities  which  may  be  placed  upon  it  by  law, 
or  its  contracts.  The  mere  fact  that  it  makes  some  special 
arrangement  with  some  person  or  company  for  the  trans- 
portation of  persons,  or  property,  over  its  line,  in  a  particu- 
lar way  or  under  certain  conditions,  does  not  deprive  it  of 
its  character  as  a  common  carrier,  or  convert  it  into  a  bailee 
for  hire.  The  case  of  Greenwich  Ins.  Co.  v.  Louisville  & 
Nashville  B.  B.  Co.,  112  Ky.  598,  99  Am.  St  Bep.  313,  23 
Ky.  Law  Bep.  2014,  66  S.  W.  411,  67  S.  W.  16,  56  L.  B.  A. 
477,  is  not  in  conflict  with  the  conclusion  we  have  reached. 
There,  the  contract  under  consideration  was  not  for  the  trans- 
portation of  passengers  or  goods,  but  was  a  contract  by  the 
railroad  company  giving  its  permission  to  the  erection  of 
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a  building  npon  its  right  of  way,  ai>on  certain  conditions, 
hence,  the  court  held  the  contract  was  not  made  with  refer- 
ence to  its  business  as  a  common  '^^  carrier.  In  the  case  of 
New  York  C.  E.  B.  Co.  v.  Lockwood,  17  Wall.  359,  21  L. 
ed.  627,  the  question  arose  as  to  the  liability  of  the  railroad 
company  to  a  drover,  who  under  a  special  arrangement  rode 
upon  a  freight  train  to  look  after  stock  which  was  being 
carried  thereon.  The  contract  with  the  drover  provided  that 
the  carrier  was  not  to  be  liable  to  him  for  injuries  resulting 
from  its  negligence,  and  the  court  said:  ''It  is  argued  that 
a  common  carrier,  by  entering  into  a  special  contract  with 
a  party  for  carrying  his  goods  or  person  on  modified  terms, 
drops  his  character,  and  becomes  an  ordinary  bailee  for  hire, 
and  therefore  may  make  any  contract  he  pleases;  that  is,  he 
may  make  any  contract  whatever,  because  he  is  an  ordinary 
bailee,  and  he  is  an  ordinary  bailee  because  he  has  made  the 
contract.  We  are  unable  to  see  the  soundness  of  this  rea- 
soning. It  seems  to  us  more  accurate  to  say  that  common 
carriers  are  such  by  virtue  of  their  occupation,  not  by  virtue 
of  thie  responsibilities  under  which  they  rest.  Those  responsi* 
bilities  may  vary  in  different  countries,  and  at  different  times, 
without  changing  the  character  of  the  employment  The  com- 
mon law  subjects  the  common  carrier  to  insurance  of  the  goods 
carried,  except  as  against  the  act  of  (rod,  or  public  enemies. 
The  civil  law  excepts  also  losses  by  means  of  any  superior 
force,  and  any  inevitable  accidents.  Tet  the  employment  is 
the  same  in  both  cases.  And  if  by  special  agreement  the 
carrier  is  exempted  from  still  other  responsibilities,  it  does 
not  follow  that  his  employment  is  changed,  but  only  that  his 
responsibilities  are  changed.  The  theory  occasionally  an- 
nounced that  a  special  contract  as  to  the  terms  and  responsi- 
bilities of  carriers  changes  the  nature  of  the  employment  is 
calculated  to  mislead.  The  responsibilities  of  a  *^*  common 
carrier  may  be  reduced  to  those  of  an  ordinary  bailee  for 
hire,  while  the  nature  of  his  business  renders  him  a  common 
carrier  still.  Is  there  any  good  sense  in  holding  that  a  rail- 
road company,  whose  only  business  is  to  carry  passengers 
and  goods,  and  which  was  created  and  established  for  that 
purpose  alone,  is  changed  to  a  private  carrier  for  hire  by 
a  mere  contract  with  a  customer,  whereby  the  latter  assumes 
risks  of  inevitable  accidents  in  the  carriage  of  his  goods? 
Suppose  that  the  contract  relates  to  single  crate  of  glass  or 
crockeiy,  while  at  the  same  time  the  carrier  receives  from 
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the  same  person  twenty  other  parcels,  respecting  which  no 
such  contract  is  made,  is  the  company  a  public  carrier  as 
to  the  twenty  parcels,  and  a  private  carrier  as  to  the  one?  On 
this  point  there  are  several  authorities  which  support  our 
view,  some  of  which  are  noted  in  the  margin.  A  common  car- 
rier may,  undoubtedly,  become  a  private  carrier,  or  a  bailee 
for  hire,  when,  as  a  matter  of  accommodation,  or  special  en- 
gagement, he  undertakes  to  carry  something  which  it  is  not 
his  business  to  carry.  For  example,  if  a  carrier  of  produce,, 
running  a  truck  boat  between  New  York  City  and  Norfolk, 
should  be  requested  to  carry  a  keg  of  specie,  or  a  load  of 
expensive  furniture,  which  he  could  justly  refuse  to  take, 
such  agreement  might  be  made  in  reference  to  his  taking  and 
carrying  the  same  as  the  parties  chose  to  make,  not  involv- 
ing any  stipulation  contrary  to  law  or  public  policy.  But 
when  a  carrier  has  a  regular  established  business  for  carry- 
ing all  of  certain  articles,  and  especially  if  that  carrier  be  a 
corporation  created  for  the  purpose  of  the  carrying  trade,, 
and  the  carriage  of  the  articles  is  embraced  within  the  scope 
of  its  chartered  powers,  it  is  a  common  carrier  and  a  special 
contract  about  '^^  its  responsibilities  does  not  devest  it  of 
the  character." 

The  drover  in  this  case  could  have  compelled  the  railroad 
company  to  have  accepted  his  fare  and  transported  him  on 
its  passenger  trains  as  a  passenger,  and  the  mere  fact  that 
it  agreed  to  do  so  on  a  freight  train  did  not  deprive  him  of 
his  relation  to  the  railroad  as  a  passenger.  The  express  mes- 
senger could  have  compelled  the  railroad  company  to  have 
accepted  fare  and  transported  him  upon  a  passenger  train. 
The  mere  fact  that  it  did  so  in  the  express-car  did  not  de- 
prive him  of  his  relation  to  the  railroad  company  as  a  pas- 
senger entitled  to  all  the  relief  which  the  law  guaranteed  hinu 
In  the  case  of  Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Voight,  17& 
U.  S.  498,  20  Sup.  Ct  Rep.  385,  44  L.  ed.  560,  the  supreme 
court  endeavored  to  distinguish  that  case  from  New  York  C. 
R.  R.  Co.  V.  Lockwood,  17  Wall.  359,  21  L.  ed.  627.  In  our 
opinion  the  reasoning  in  the  Lockwood  case  applies  with  great 
force  to  the  case  under  consideration.  Several  of  the  supreme 
courts  of  the  states  have  taken  the  view  of  the  law  that  we 
have  herein  expressed.  In  our  opinion,  the  contract  under 
consideration  is  against  public  policy,  and  not  enforceable. 

The  judgment  is  reversed  for  proceedings  consistent  with 
this  opinion. 
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The  Belatian  of  Express  Companies  and  Their  BmploySs  to  other  car 
riers  in  discussed  in  the  note  to  Pittsburgh  etc.  B7.  Co.  v.  Mahonej, 
62  Am.  8t.  Bep.  513.  The  question  whether  express  messengers  are 
passengers  is  considered  in  the  note  to  Illinois  Cent.  B.  B.  Co.  v. 
O'Keele,  61  Am.  St.  Bep.  98.  It  has  been  decided  in  Wisconsin  that 
an  express  messenger  is  not  a  passenger  of  the  railway  company, 
and  that  it  may  by  contract  relieve  itself  from  liability  for  negligence 
toward  him  while  riding  on  its  trains:  Peterson  v.  Chicago  etc.  By. 
Co.y  119  Wis.  197,  100  Am.  8t.  Bep.  879,  and  see  the  cases  cited  in 
the  cross-reference  note  thereto;  and  in  Illinois  it  has  been  held  that 
a  contract  of  employment  as  porter  for  a  sleeping-ear  company  which 
releases  the  railroad  company  from  liability  for  injuries  to  him  is 
not  against  public  policy:  Chicago  etc  By.  ▼•  Hamler,  215  HL  625, 
106  Am.  St.  Bep.  187. 


CRICE  V.  ILLINOIS  LIFE  INSURANCE  COMPANY. 

[122  Ky.  572,  92  S.  W.  560.] 

UFE  IK8UBAK0II— Bight  to  Pledge  Policy. — One  who  takes 
ont  a  policy  of  insurance  on  his  life  in  which  his  wife  is  named  as 
beneficiary,  and  which  provides  for  an  assignment  or  change  of  bene- 
ficiaries with  the  consent  of  the  company,  may,  without  her  consent^ 
assign  it  to  the  company  as  collateral  security  i!or  a  loan,  and,  when 
the  debt  is  due,  surrender  the  policy  at  its  .iash  value  to  the  com- 
pany in  payment,     (p.  492.) 

John  W.  Bay,  for  the  appellant 

Bobbins  &  Thomas  and  Long  &  Bice,  for  the  appellee. 

5T3  SETTLE,  J.  On  the  sixth  day  of  February,  1900,  the 
Mutual  Life  Insurance  Company  of  Kentucky,  in  considera- 
tion *''*  of  fifty-four  dollars  and  seventy-eight  cents  then 
paid  it,  by  Frederick  G.  Crice,  and  his  undertaking  to  there- 
after annually  pay  it,  on  the  same  date,  a  like  sum,  issued 
and  delivered  to  him  a  policy  of  insurance  on  his  life,  num- 
bered 32,000,  whereby  it  agreed  to  pay  at  his  death,  to  his 
wife,  the  appellant,  Elizabeth  Crice,  the  sum  of  two  thou- 
sand dollars.  By  a  written  contract  of  date  August  1,  1902, 
the  Mutual  Life  Insurance  Company  of  Kentucky,  for  a  valu- 
able consideration,  and  with  the  approval  of  its  policy-holders, 
sold  and  assigned  its  assets,  premium  lists,  and  property  of 
every  kind  to  the  appellee,  Illinois  Life  Insurance  Company, 
and  the  latter  company  thereby  became  subrogated  to  its 
rights,  assumed  its  liabilities  to  the  holdeis  of  its  policies, 
and  issued  to  each  of  them  a  certificate  to  that  effect.  The 
Mutual  Life  Insurance  Company  of  Kentucky  then  quit  busi* 
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ness,  and  the  premimns  that  were  thereafter  paid  on  the  pol* 
icies  it  had  issued  were  received  from  the  policy-holders  by 
the  Illinois  Life  Insurance  Company.  The  policy  of  two  thou- 
sand dollars  on  the  life  of  Frederick  O.  Grice  was  of  the 
number  upon  which  the  latter  company,  under  its  contract 
with  the  Mutual  Life  Insurance  Company  of  Kentucky,  be- 
came liable.  On  August  7,  1904,  Frederick  G.  Crice  died 
in  Ballard  county,  and  shortly  thereafter  his  widow,  the  ap- 
pellant, Elizabeth  Crice,  instituted  this  action  against  appel- 
lee in  the  Ballard  circuit  court  to  recover  of  it  two  thousand 
dollars,  the  amount  of  insurance  specified  in  the  policy  re- 
ferred to;  it  being  alleged  in  the  petition  that  the  policy, 
though  in  appellee's  possession  at  the  time  of  her  husband's 
death,  was  then  in  full  force,  that  appellee  by  virtue  of  its 
contract  with  the  Mutual  Life  Insurance  Company  of  Ken- 
tucky assumed  its  payment,  and  is  liable  therefor,  and  that 
'^'^^  appellant,  as  the  beneficiary  named  in  the  policy,  is  en- 
titled to  its  proceeds.  The  answer  of  appellee  admits  the 
contract  with  the  Mutual  Life  Insurance  Company,  and  its 
undertaking  to  carry  out  the  contracts  of  that  company  with 
its  policy-holders,  including  Frederick  G.  Crice,  and  also  ad- 
mits its  possession  of  the  policy  in  controversy,  but  denies 
any  liability  thereon,  or  that  it  was  in  force  at  the  time  of 
his  death.  It  is  averred  in  the  answer  that,  after  the  pay- 
ment by  Frederick  G.  Crice  of  four  annual  premiiuns  upon 
the  policy  in  question,  he  borrowed  of  appellee  one  hundred 
and  five  dollars,  for  which  he  at  the  time  executed  to  it  his 
promissory  note  of  date  May  14,  1903,  due  one  year  there- 
after, and  to  secure  its  payment  assigned  and  delivered  to 
appellee  the  policy  in  controversy,  as  permitted  by  a  clause 
in  the  policy  containing  this  provision:  **This  policy  is  issued 
and  accepted  upon  the  express  condition  that  the  said  Fred- 
erick G.  Crice  may,  with  the  consent  of  the  company,  at  any 
time  assign  it,  or  before  assignment,  change  the  beneficiaries 
therein,  or  make  any  other  change."  The  answer  contains, 
in  substance,  the  further  averments- that,  after  thus  execut- 
ing to  appellee  his  note  for  the  one  hundred  and  five  dollars 
borrowed  of  it,  and  assigning  his  policy  of  insurance  as  col- 
lateral security  for  its  payment,  Frederick  G.  Crice  failed 
to  pay  the  annual  premiums  on  the  policy  which  became  due 
February  6,  1904,  and  by  reason  thereof  the  policy  by  its 
terms  lapsed  and  became  void,  except  as  to  its  cash  value, 
whioh  at  the  time  of  the  default  in  the  payment  of  the  pro- 
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miums  was  one  hundred  and  eighteen  dollars,  and  that  on 
April  25,  1904,  Frederick  G.  Crice  notified  appellee  that  he 
had  determined,  instead  of  reviving  the  policy,  to  accept  its 
cash  or  surrender  value,  of  one  hundred  and  eighteen  dollars, 
and  ^^®  appellee  at  his  request  settled  with  him  upon  that 
basis,  andy  after  deducting  the  note  of  one  hundred  and  five 
dollars  he  owed  appellee,  there  was  left  due  him  of  the  cash 
surrender  value  of  the  policy  thirteen  dollars,  and  this  amount 
appellee  then  paid  him,  upon  receiving  which  the  insured 
executed  to  appellee  a  formal  receipt  and  full  release,  and 
surrendered  to  it  the  policy  in  question,  which  was  then  and 
there  canceled.  Appellant  demurred  to  the  answer  and  to 
each  i>aragraph  thereof.  The  demurrers  were  overruled  by 
the  lower  court  Appellant  refusing  to  plead  further,  and 
having  elected  to  stand  upon  the  demurrer,  judgment  was 
entered  dismissing  the  action  at  her  costs,  and  she  has  ap- 
pealed. 

It  is  insisted  for  appellant  that  the  lower  court  erred  in 
overruling  the  demurrer,  and  this  contention  is  bottomed  upon 
the  theory  that  she,  as  the  beneficiary  named  in  the  policy, 
upon  its  issual,  took  a  vested  interest  therein,  of  which  she 
could  not  be  deprived  by  the  act  of  the  insured  in  assigning 
it  as  collateral  security  for  a  loan  made  him  by  the  company, 
or  by  later  surrendering  it  for  its  cash  value  for  cancella- 
tion, as  neither  the  assignment  nor  surrender  of  the  policy 
was  with  her  consent.  It  is  also  argued,  in  her  behalf,  that 
her  interest  in  the  policy  and  right  to  its  proceeds  is  protected 
by  section  654  of  the  Kentucky  Statutes  of  1903,  which  de- 
clares, in  substance,  that  a  policy  of  insurance  on  the  life 
of  any  person  expressed  to  be  for  the  benefit  of,  or  didy  as- 
signed, transferred,  or  made  payable  to,  any  married  woman, 
or  to  any  person  in  trust  for  her,  or  for  her  benefit,  by  whom- 
soever such  transfer  may  be  made,  shall  inure  to  her  sepa- 
rate use  and  benefit  and  that  of  her  children,  independently 
of  her  husband  or  his  creditors,  '^'^'^  or  any  other  person  trans- 
ferring the  same,  or  his  creditors. 

We  are  unable  to  sustain  these  contentions  of  counsel.  In 
discussing  the  question  under  consideration  this  court,  in  Hop- 
kins V.  Hopkins'  Admr.,  92  Ky.  324,  13  Ky.  Law  Rep.  707, 
17  S.  W.  864,  said:  *'The  general  rule  is  that  the  right  to  a 
policy  of  insurance,  and  the  money  to  become  due  under  it, 
vests  immediately  upon  its  issual  in  the  person  named  in  it 
as  the  beneficiary,  and  that  this  interest,  being  vested,  can* 
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not  be  transferred  by  the  insured  to  any  other  person :  Cen- 
tral Nat.  Bank  v.  Hume,  128  U.  S.  195,  9  Sup.  Ct  Rep.  41, 
32  L.  ed.  370.  The  vested  right  cannot  be  devested  without 
the  consent  of  the  person  invested  with  it.  This  is  so  as  to 
insurance  in  both  mutual  and  ordinary  life  insurance  com- 
panies. This  does  not  hold  true,  however,  where  the  con- 
tract of  insurance  provides  that  the  insured  may  change  the 
beneficiary.  In  such  case  it  vests  conditionally  only.  The 
right  of  tiie  one  named  in  the  policy  is  then  subject  to  be  de- 
feated by  the  terms  of  the  very  contract  naming  him  as  the 
beneficiaiy.  It  is  a  condition  of  the  contract,  and  his  right 
is  therefore  subject  to  if  In  considering  the  statute  upon 
which  counsel  for  appellant  relies,  the  court  in  the  opinion, 
supra,  also  declared:  ''The  clause  in  the  policy  relative  to 
change  of  beneficiary  does  not,  in  our  opinion,  conflict  with 
the  provisions  of  the  company's  charter  and  the  general  law. 
They  certainly  do  not  in  express  terms  forbid  such  a  condition 
in  the  contract,  nor  can  the  prohibition  be  fairly  implied. 
They  merely  mean  that,  when  a  married  woman  is  entitled  to 
insurance,  or  the  proceeds  of  it,  it  must  be  held  to  be  her 
separate  estate,  and  not  liable  for  ^'^^  the  debts  of  the  hus- 
band, of  those  of  the  person  through  whom  it  was  obtained. 
The  insurance  is  her  separate  estate  so  long  as  it  remains  pay- 
able  to  her.  This,  however,  does  not  prevent  the  insertion  of 
a  condition  in  the  cviitraet  by  which  her  right  to  the  insurance 
may  be  defeated."  In  Wirgman  v.  Miller,  98  Ky.  620,  17 
Ky.  Law  Rep.  1174,  33  S.  W.  937,  and  Wrather  v.  Stacy,  26 
Ky.  Law  Rep.  683,  82  S.  W.  420,  the  view  of  the  law  expressed 
in  Hopkins  v.  Hopkins'  Admr.  was  adhered  to,  and  in  the 
very  recent  case  of  Mutual  Life  Ins.  Co.  of  Kentucky  v.  Twy- 
man,  122  Ky.  513,  28  Ky.  Law  Rep.  1153,  ante,  p.  471,  92  S. 
W.  335,  the  court,  after  a  careful  consideration  of  the  ques- 
lion  here  presented  and  an  elaborate  review  of  the  authorities, 
withdrew  the  first  opinion,  which  may  be  found  in  28  Ky.  Law 
Rep.  167,  89  S.  W.  178,  and  came  to  the  conclusion  that  it 
would  be  unwise  to  depart  from  the  doctrine  annuonced  in 
the  cases  supra. 

In  the  case  at  bar  the  policy  in  express  terms  conferred 
upon  the  insured  the  right,  with  the  consent  of  the  com- 
pany, at  any  time,  ''to  assign  it,  or,  before  assignment,  change 
the  beneficiary  therein,  or  make  any  other  change,"  and  this 
right  is  not  in  any  way  made  to  depend  upon  the  consent  of 
the  beneficiaiy  named  in  the  policy.    It  is  alleged  in  the  an-- 
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«wer,  and  admitted  by  the  demurrer,  that  the  insured  did  in 
fact  assign  the  policy  to  appellee  as  collateral  security,  for 
the  payment  of  his  note,  executed  for  money  borrowed  of  it. 
He  clearly  had  the  right  to  make  use  of  the  policy,  though 
without  the  knowledge  or  consent  of  appellant,  whose  interest 
in  it  as  the  named  beneficiary  was  subject  to  his  superior 
right  to  so  use  it. 

W9  i^  ig  likewise  alleged  in  the  answer,  and  admitted  by 
the  demurrer,  that,  after  assigning  the  policy  to  secure  the 
payment  of  his  note  to  appellee,  the  insured  voluntarily  sur- 
rendered it  for  cancellation,  by  means  of  which  he  paid  his 
note  to  appellee  and  received  the  full  cash  surrender  value  of 
the  policy,  which  exceeded  the  amount  of  the  note  by  thir- 
teen dollars.  He  clearly  had  the  right  to  so  dispose  of  the 
policy  without  the  consent  of  appellant.  This  settlement  is 
not  attacked  by  appellant,  and  no  claim  is  made  by  her  that 
it  was  procured  by  fraud  on  the  part  of  appellee,  or  its  agents, 
nor  is  it  claimed  by  her  that  the  amount  allowed  the  insured 
as  the  cash  surrender  value  was  inadequate. 

Our  examination  of  the  record  affords  us  no  ground  for  dis- 
turbing the  judgment  complained  of. 

Wherefore  it  is  affirmed. 


The  Principal  Case  affirms  the  previoiu  deeision  of  the  Kentnelcy 
«ourt  in  Mutual  Life  Ins.  Co.  v.  Twyman,  122  Ky.  513,  ante,  p.  471, 
and  Bce  the  authorities  cited  in  the  croBS-reference  note  thereto. 


SANDERS  V.  HERNDON. 

[122  Ky.  760,  93  8.  W.  14.] 

8XTBETYSHIP — ^Enforcement  of  Oontrlbntion. — ^A  surety  who 
lias  paid  a  judgment  against  himself  and  his  cosureties  may  have 
-exeeution  thereon  in  his  favor  against  one  of  them  who,  as  to  him, 
is  a  principal  under  the  statutes,     (p.  496.) 

BUBETYSHIP — Oontrlbution-^Jolnt  Bzecati<m. — A  statute  re- 
<iuiring  that  an  execution  on  a  joint  judgment  shall  be  joint  does 
not  prevent  a  surety  who  has  paid  a  judgment  from  having  it  as- 
signed, and  having  exeeution  upon  it  against  the  principal  for  the 
whole  of  it,  or  against  any  of  the  cosureties  for  their  sharers  of  it. 
(p.  496.) 

GARNISHMENT. — ^The  Compensation  Due  an  Administrator 
may  be  reached  by  garnishment  for  his  individual  debt,  but  service 
of  the  attachment  upon  the  clerk,  as  permitted  in  attaching  a  fund 
in  court,  does  not  create  any  lien  on  funds  of  the  estate  in  the  hands 
«f  the  administrator,     (p.  501.) 
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J.  W.  Alcorn  and  Lewis  L.  Walker,  for  the  appellants. 

G.  B.  Swinebroad,  J.  M.  Bothwell,  B.  H.  Tomlinson  and  M. 
C.  Saufley,  for  the  appellees. 

'^^  0  'BEAB,  J.  Appellants,  together  with  G.  M.  Patter- 
son, J.  B.  Conn,  E.  G.  Ward,  J.  J.  Barton,  J.  B.  Kinnaird^ 
William  H.  Kinnaird,  and  William  Hemdon,  were  jointly 
bound  as  sureties  for  the  Lancaster  Oil  Company  upon  a  note' 
for  five  thousand  dollars,  executed  to  the  National  Bank  of 
Lancaster,  Kentucky.  The  bank  sued  all  the  makers  of  the 
note  and  recovered  judgment  against  them.  Appellants  paid 
off  the  judgment  and  took  an  assignment  of  it  to  themselves. 
Thereafter  appellants  caused  an  execution  to  be  issued  upon 
the  judgment  in  behalf  of  the  bank,  indorsed  for  their  bene- 
fit, against  all  of  the  obligors  in  the  note  excepting  themselves 
and  William  H.  Kinnaird,  for  the  sum  of  five  thousand  dol- 
lars. This  execution  was  placed  in  the  hands  of  the  sheriff 
of  Garrard  county,  and  returned  ''No  property  found. '^ 
Whereupon  appellants  filed  a  ''^  petition  in  equity  against 
appellee  William  Hemdon  and  the  National  Bank  of  Lancas- 
ter as  a  garnishee  defendant,  and  against  William  Herndon, 
administrator  of  M.  W.  Johnson,  deceased,  proceeded  against 
also  as  a  garnishee  defendant,  attaching  whatever  might  be 
owing  to  William  Hemdon  by  the  garnishees  to  the  extent 
necessary  to  satisfy  Hemdon 's  liabilities  on  account  of  the 
discharge  of  the  debt  made  by  him.  The  bank  answered  that 
it  owed  the  defendant  Hemdon  five  hundred  and  two  dollars 
and  eighty-one  cents,  and  that  Hemdon,  as  administrator  of 
M.  W.  Johnson,  had  on  deposit  in  the  bank  as  administrator 
aforesaid  the  sum  of  twelve  thousand  seven  hundred  and  fifty 
dollars  and  thirteen  cents.  It  is  charged  in  the  petition  that 
Hemdon,  who  is  sued  by  appellants  as  principal  debtor,  was 
then  the  administrator  of  the  estate  of  M.  W.  Johnson,  de- 
ceased; that  there  had  passed  through  his  hands  as  such  ad- 
ministrator about  thirty-live  thousand  dollars  of  assets,  col- 
lected and  disbursed ;  that  he  had  not  been  paid  anything  for 
his  services,  but  that  his  claim  for  compensation  was  then 
pending  and  undetermined  in  a  suit  in  the  Garrard  circuit 
court  to  settle  the  estate  of  Johnson.  Attachment  was  served 
upon  the  clerk  of  the  court,  properly  indorsed,  so  as  to  create 
a  lien  upon  the  fund  in  the  hands  of  the  administrator  omng 
to  himself  from  the  estate  of  his  intestate,  if  such  fund  should 
be  deemed  a  fund  in  court,  and  to  subject  it  to  the  payment 
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of  the  plaintiff's  debt  sued  on.  A  demurrer  was  sustained 
to  the  petition,  and  it  ivas  dismissed. 

Two  questions  are  argued  in  briefs  as  being  presented  by 
this  ruling  of  the  court:  One,  whether  the  execution  upon 
which  the  return  of  no  property  was  made,  and  which  was 
the  basis  of  this  equitable  action,  instituted  under  section  439 
of  the  Civil  Code  of  Practice,  ''**  was  void ;  it  being  asserted 
by  appellees,  and  evidently  held  by  the  circuit  court,  that  it 
was  void.  The  second  is  whether  a  defendant  may  be  made 
garnishee,  when  summoned  as  such  in  a  different  capacity, 
in  a  personal  action  against  him  for  debt.  The  petition  in 
this  case  alleges  that  appellant  signed  the  note  sued  upon  at 
the  instance  of  appellee  William  Hemdon,  as  his  surety ;  that 
he  undertook  to  indemnify  them  wholly  against  loss  on  ac- 
count of  their  Suretyship.  The  petition  shows  that  the  prin- 
cipal in  the  debt  was  the  oil  company,  and  that  the  other  ob- 
ligors were  sureties  to  the  bank,  but  that  as  between  appel- 
lants and  appellee  Hemdon,  Hemdon  was  principal  to  ap- 
pellants. By  section  4665  of  the  Kentucky  Statutes  of  1903, 
if  a  surety  pays  the  whole  or  any  part  of  a  debt  or  liability 
for  which  he  is  bound  as  such,  he  may  recover  the  amount, 
with  interest  from  time  of  payment,  from  the  principal,  by 
an  action  at  law.  He  may  also  sue  a  cosurety,  separately  or 
as  a  joint  defendant  with  the  principal,  in  such  proceeding, 
and  in  like  manner  recover  judgment  against  him,  separately 
or  jointly,  at  the  same  time,  for  his  proper  part  of  the  debt 
or  liability  so  paid,  as  if  the  sureties  were  the  sole  obligors. 
Section  4666  of  Kentucky  Statutes  of  1903  applies  to  sureties 
who  have  paid  a  judgment  rendered  upon  a  debt  to  which 
they  were  parties.  It  allows  such  judgment  to  be  assigned 
for  the  benefit  of  the  surety  or  sureties  so  paying  it,  and  it 
gives  to  them  control  of  the  judgment  for  their  benefit  against 
Qie  other  defendants,  so  far  as  to  obtain  satisfaction  from 
the  principal  for  the  whole  amount  so  paid  by  the  sureties 
with  interest,  or  from  any  cosurety  his  proper  part  of  such 
payment  according  to  the  principles  stated  in  section  4665. 
These  sections  '^^^  of  the  statute  were  not  intended  to  restrict, 
but  to  enlarge,  the  equitable  doctrine  of  substitution  and  the 
common-law  doctrine  of  contribution :  Kellar  v.  Williams,  10 
Bush,  216. 

It  is  settled  that  sureties  may  be  bound  as  among  themselves 
in  different  measures  of  liability :  Daniel  v.  Ballard,  2  Dana, 
296.    All  are  bound,  of  course^  for  the  whole  debt  to  the  ob- 
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ligee,  yet  as  between  principal  and  sureties  the  principal  alone 
is  bound  for  the  whole  of  it  (Generally  as  among  sureties 
they  are  equally  bound,  excepting  that,  if  some  are  insolvent 
or  nonresidents,  those  who  are  solvent  are  equally  bound, 
without  respect  to  those  who  are  insolvent  or  beyond  the 
court's  jurisdiction.  The  sureties  may  nevertheless  contract 
among  themselves  for  a  different  proportion  of  liability,  which 
will  be  respected  and  enforced  by  the  courts.  The  statutes 
above  cited  were  aimed  to  provide  a  speedy  and  simple  method 
of  enforcing  such  liability  as  among  the  sureties.  If  one 
surety  pays  more  than  his  just  part  of  the  liability,  the  others 
who  were  bound  to  the  obligee,  and  whose  obligation  to  the  ob- 
ligee was  thereby  extinguished,  ought  to  make  whole  the 
one  who  had  discharged  their  liability,  and  this  ace<Mrding 
to  the  terms  of  the  contract  as  between  themselves.  The  stat- 
ute, which  gives  to  a  surety  who  paid  off  a  judgment  the 
right  to  have  the  judgment  assigned  to  him  and  to  control  sub- 
sequent issues  of  the  execution  upon  it,  is  an  enlargement 
upon  the  common-law  remedy — is  a  summary  action.  It  is 
more  or  less  open  to  initial  abuse ;  that  is^  a  surety  may  claim 
that  another  who  merely  appears  as  a  joint  debtor  is  in  fact 
his  ^^  principal,  and  liable  to  him  for  the  whole  of  the  debt, 
may  cause  an  execution  to  be  issued  and  to  be  indorsed  in 
favor  of  the  surety  who  has  paid  the  judgment,  and  direct  it 
to  be  made  entirely  out  of  the  property  of  the  other  obligor, 
whom  he  may  designate  as  principal.  For  it  is  a  matter  of 
common  experience  that  such  obligations  generally  do  not 
show  who  are  principals  and  who  are  sureties.  Consequently, 
judgments  rendered  upon  them  would  also  fail  to  show  the 
character  of  the  obligors.  Notwithstanding  all  this,  the  per- 
son proceeded  against  by  the  surety  paying  off  the  judgment 
is  not  without  remedy.  He  may  have  such  execution  quashed 
by  the  court  out  of  which  it  is  issued,  if  it  is  issued  wrongfully, 
or  if  more  is  being  attempted  to  be  collected  upon  it  than  is 
justly  owing  by  the  complainant.  But  when  he  stands  by 
and  allows  the  execution  to  issue  against  him  for  the  whole 
amount,  he  will  not  be  heard  to  say  that  the  execution  is  void. 
It  is  not.  It  is  expressly  allowed  by  the  statute.  The  remedy 
of  such  complainant  is  by  direct  attack  upon  it,  or  by  any 
equitable  defense  made  in  the  proceeding  based  upon  a  return 
of  **no  property  found*'  under  the  execution. 

The  execution  is  said  to  be  void  for  another  reason.    Sub- 
section 2  of  section  1652  of  the  Kentucky  Statutes  of  1903 
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(title  ''Executions"),  requires  that  an  execution  on  a  joint 
judgment  against  several  must  be  joint.  This  section  rdates 
to  an  execution  issued  upon  a  judgment  rendered  in  favor  of 
the  person  in  whose  name  the  execution  is  issued.  It  would 
be  in  conflict  with  section  4666  otherwise;  for  that  section  ex- 
pressly allows  a  surety  who  had  paid  a  judgment  to  have  it 
assigned,  and  have  an  execution  issued  upon  it  against  the 
principal  for  the  whole  of  it,  or  against  any  of  the  "^^  co- 
sureties for  their  share  of  it.  From  the  nature  of  the  case, 
such  an  execution  could  not  be  joint.  Section  4666  must  be 
constraed  as  an  exception  to  the  requirements  of  subsection  2 
of  section  1652. 

The  other  question  raised  in  the  argument  is  made  more 
difficult  by  the  conflict  of  authorities  elsewhere  and  the  ab- 
sence of  precedent  in  this  state.  The  estate  of  M.  W.  John- 
son, an  intestate,  had  been  committed  by  a  court  of  competent 
jurisdiction  to  the  defendant  Hemdon  for  administration. 
There  came  to  his  hands  personal  assets  to  be  administered,  for 
which  the  estate  owed  him  a  reasonable  money  consideration, 
within  the  statutory  maximum  of  seventeen  hundred  and  fifty 
dollars  or  less,  as  might  be  determined  by  the  court 
wherein  his  final  settlement  should  be  made.  This  compensa^ 
tion  was  due  him  in  money  for  services  rendered  to  the  estate, 
and  was  wholly  unpaid.  It  was  not  exempt  per  se  from  lia- 
bility for  his  debts.  On  the  contrary,  it  ought  to  be  liable 
therefor  precisely  as  any  other  chose  in  action  which  may 
have  belonged  to  him.  He  is,  by  the  admission  of  the  de- 
murrer,  not  only  in  default  to  his  creditor,  but  entitled  to 
receive  a  considerable  sum  from  Johnson's  estate,  owing  to 
him  personally  and  then  due,  which,  could  the  court 's  process 
lay  hold  upon  it,  ought,  in  law  as  in  morals,  to  be  applied  to 
the  payment  of  his  debt.  The  defense  is  an  issue  of  law  pre- 
sented, which  is  that  the  law's  process  is  ineffectual  to  reach 
this  debt  or  fund.  The  reasoning  is  that,  as  the  defendant 
owes  himself  the  debt,  the  presumption  is  that  it  has  been  dis- 
charged; or  if  that  presumption  be  not  indulged,  that  the 
judgment  to  be  rendered  against  him  as  garnishee  would  be 
for  so  much  money,  which  would  be  fully  covered  by  the  judg- 
ment against  him  as  debtor.  If  the  object  of  the  '^^  law 
was  to  aid  the  debtor  in  avoiding  the  payment  of  his  debts, 
the  reasoning  would  seem  to  answer  the  purpose.  On  the 
contrary,  though,  the  statutes  and  practice  in  attachments  and 
^[amishee  process  is  to  aid  the  creditor  in  collecting  debts 
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from  nnwiUing  debtors.  The  court's  office  is  to  carry  out 
this  purpose  in  construing  statutes  when  their  terms  will  ad- 
mit it. 

Our  code  allows  that  every  person  who  is  indebted  to  the 
defendant,  sued  in  an  action  to  recover  money,  or  who  holds 
property  for  him,  may  be  summoned  as  garnishee,  and  be 
compelled  to  disclose  the  amount  owing  to,  or  the  property 
held  for,  the  defendant,  which  upon  such  disclosure  may  be 
subjected  in  that  action  toward  the  satisfaction  of  the  debt 
sued  on:  Civ.  Code  Prac,  sec.  225.  On  grounds  of  public 
policy,  sfilaries  of  officials  serving  the  public  are  not  liable  to 
attachment:  Webb  v.  McCauley,  4  Bush,  8;  Allen  v.  RusselU 
78  Ky.  105;  Bridgeford  v.  Keenehan,  8  Ky.  Law  Rep.  268; 
Dickinson  v.  Johnson,  110  Ky.  236,  22  Ky.  Law  Bep.  1686^ 
96  Am.  St.  Rep.  434,  54  L.  R.  A.  566,  61  S.  W.  267.  Pensions 
granted  by  the  federal  government  to  disabled  soldiers  or 
their  dependents  are  likewise  not  liable,  because  the  federal 
government  may  not  be  sued  or  summoned  as  garnishee,  but 
not  because  the  money  is  exempt  from  debt  after  it  reaches 
the  pensioner's  hands:  U.  S.  Rev.  Stats.  (U.  S.  Comp.  Stats. 
1901,  p.  3279),  sec.  4747 ;  Moxley  v.  Andrews,  5  Ky.  Law  Rep. 
425 ;  Robion  v.  Walker,  82  Ky.  60,  5  Ky.  Law  Rep.  799,  56 
Am.  Rep.  878;  Herreld  v.  SkiUan's  Assignee,  6  Ky.  Law  Rep. 
666 ;  Carter  &  Co.  v.  Strange,  7  Ky.  Law  Rep.  302 ;  Sims  v. 
Walsham,  9  Ky.  Law  Rep.  912,  7  S.  W.  557;  Suter  v. 
"^^  Stamper,  6  Ky.  Law  Rep.  745;  Johnson  v.  Elkins,  90 
Ky.  163,  11  Ky.  Law  Rep.  967,  13  S.  W.  448,  8  L.  R.  A.  552^ 
Eckert  v.  McKee,  72  Ky.  355 ;  Hudspeth  v.  Harrison,  6  Ky. 
Law  Rep.  304 ;  Ashler  v.  Terry,  6  Ky.  Law  Rep.  745.  But 
administrators  and  other  personal  representatives  are  not  pub- 
lic officials  serving  the  public.  The  public  welfare  is  not  in-- 
volved  in  their  ability  to  maintain  themselves  upon  their  sal- 
aries or  allowances  whilst  engaged  in  the  duties  of  their  posi- 
tions; no  more  so  than  trustees  of  private  trusts,  or  agenta 
and  servants  of  private  corporations.  It  is  not  true,  strictly, 
that  an  administrator  of  a  decedent's  estate  is,  in  law,  the 
same  person  as  the  individual.  The  estate  of  the  decedent 
which  he  is  administering  does  not  belong  to  him,  although  its. 
legal  title  is  invested  in  him  for  certain  purposes.  At  common 
law  it  was  once  held  that  one  who  became  administrator  or 
executor  of  a  decedent  thereby  extinguished  any  debt  owing' 
him  by  such  decedent,  for  it  was  thought  impossible  for  a  man 
to  be  debtor  to  himself.    That  unjust  requirement  has  lon^^ 
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fiiiiee  been  abandoned.  In  its  stead  it  is  recognized  that  a 
personal  representative  as  such  may  be  indebted  to  himself 
as  an  individual.  It  is  an  every-daj  occurrence  in  practical 
application  that  decedents'  estates  are  indebted  to  their  per- 
sonal representatives,  and  the  indebtedness  enforced  by  the 
law's  process.  No  good  reason  is  presented  why,  if  the  law 
can  do  this  much  for  the  creditor  administrator  against  the 
estate  which  he  has  in  custody,  it  may  not  do  as  much  for 
his  creditor  through  the  application  of  garnishee  process. 
The  decedent's  estate  is  deemed  a  separate  entity,  and  is  liable 
only  for  the  obligations  of  the  decedent,  or  such  as  are  im- 
posed upon  it  by  statute.  '^^  A  judgment  against  the  estate 
is  to  be  satisfied  alone  out  of  its  assets,  without  regard  to  the 
solvency  of  the  personal  representative.  The  latter  is  the 
law's  custodian  of  the  decedent's  estate,  to  disburse  it  accord- 
ing to  its  liabilities  only.  He  gives  bond  to  the  commonwealth 
for  the  benefit  of  all  persons  concerned  for  the  proper'  appli- 
cation by  him  of  the  assets.  He  has  not  the  right  to  mingle  it 
with  his  own,  or  to  become  its  debtor  by  personally  appropria- 
ting it.  His  liability  to  the  estate  for  its  assets  received  is  not 
a  liability  from  himself  to  himself.  A  fortiori,  the  liability 
of  the  estate  to  its  personal  representative  is  uot  a  debt  owing 
by  one  to  himself.  If  he  is  sued  upon  his  personal  obligation, 
his  answer  cannot  concern  the  trust  estate  in  his  custody,  nor 
would  a  judgment  rendered  thereon  against  him  bind  in  any 
way  the  assets  of  the  decedent's  estate  in  his  hands  for  admin- 
istration. On  the  other  hand,  if  he  is  sued  as  personal  repre- 
sentative upon  an  obligation  of  the  estate,  the  judgment 
against  him  would  concern  the  estate  alone — ^would  have  to 
be  satisfied  out  of  its  assets.  Whether  he  could  sue  himself 
is  not  the  question,  but  it  is  whether  there  is  money  owing  to 
him  not  exempt  by  law  from  seizure  for  his  debts.  If  sum- 
moned as  administrator  as  garnishee  in  a  suit  against  him  for 
debt  by  his  personal  creditor,  he  ought  to  answer  truthfully 
as  administrator  what  sum  he  owes.  His  admission  of  liabil- 
ity obviously  would  not  be  conclusive  against  the  estate.  No 
more  would  his  assertion  of  a  claim  against  the  estate  for 
debt,  or  for  an  allowance  for  his  services.  In  each  instance 
the  court  would  hear  proof,  and  from  it  fix  the  amount  due. 
The  judgment  would  exonerate  the  estate  to  that  extent  from 
further  liability  on  account  '^'^  of  such  services.  The  admin- 
istrator should  be  adjudged  to  pay  it  out  of  unadministered 
assets  in  his  hands  as  such  administrator,  pro  rata  with  debts 
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of  equal  dignity.  Should  he  fail  to  do  it  because  he  had 
previously  appropriated  the  assets  of  the  estate  to  his  own 
use  or  squandered  them,  his  bond  would  be  liable ;  for,  until 
the  value  of  his  services  is  ascertained  by  a  competent  tribunal, 
and  ordered  paid,  he  had  not  the  right  to  pay  for  them.  In 
such  transaction  he  could  not  represent  both  the  estate  and 
himself.  In  that  the  court  making  the  settlement  must  needs 
represent  the  estate  in  requiring  proof  of  the  nature  and 
value  of  the  services  to  be  allowed  and  paid  for. 

There  are  but  two  cases  which  we  have  found  bearing  on 
this  question.  One  is  Shepherd  v.  Bridenstine,  80  Iowa,  225, 
45  N.  W.  746.  The  supreme  court  of  Iowa  thus  stated  and 
answered  the  question:  ** Where  the  indebtedness  is  uncondi- 
tional, and  not  dependent  on  any  contingency,  and  is  due,  it 
has  always  been  the  practice  in  this  state  to  render  an  un- 
conditional judgment  against  the  garnishee.  Suppose  that 
in  this  case  judgment  should  be  rendered  against  the  defend- 
ant in  her  representative  capacity,  and  she  should  refuse  to 
pay  it,  what  remedy  would  the  plaintiff  have,  other  than  an- 
other execution  against  the  defendant  T  It  is  claimed  that 
the  sureties  on  the  defendant's  bond  would  be  liable ;  but  sure- 
ties on  such  bonds  are  liable  only  for  maladministration,  or 
for  failure  to  perform  orders  in  probate.  The  case  is  an 
anomaly.  AU  the  statutes  in  this  state,  and  all  the  law  upon 
the  subject,  contemplate  that  there  are  three  persons  to  every 
garnishment  proceeding."  The  court  concluded:  "We  are 
clearly  of  opinion  ''^  that  plaintiff  is  not  entitled  to  maintain 
an  action  which,  if  successful,  would  result  in  a  personal  judg- 
ment against  the  defendant  of  no  more  binding  force  than 
the  one  he  already  has." 

Our  practice  appears  to  be  not  altogether  similar  to  that  in 
Iowa.  Here  the  garnishee  personally  appears  and  answers 
what  he  owes  the  defendant :  Civ.  Code.  Prac,  sec.  24.  He  is 
not  made  a  party  to  the  suit  at  all  (except  as  stated  below)  if 
he  makes  such  answer:  Wilder  v.  Shea^  13  Bush,  128;  Smith 
V.  Gower,  3  Met.  171.  A  personal  judgment  cannot  be  ren- 
dered against  a  garnishee  upon  the  mere  assertion  of  liability 
to  the  defendant  debtor:  Bowen  v.  Bmmerson,  4  Bush,  345; 
Griswold  V.  Popham,  1  Duvall,  170;  Joyce  v.  O 'Toole,  6  Bush, 
31.  Should  the  garnishee  fail  to  answer,  or  fail  to  make  true 
and  satisfactory  answer,  he  may  then  be  made  a  party  de- 
fendant; a  cause  of  action  being  stated  against  him  by  the 
plaintiff  on  behalf  of  the  debtor  defendant :  Civ.  Code  Prae., 
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sec.  229,  and  cases  just  cited.  If  the  garnishee  does  answer, 
and  it  is  satisfactory  to  the  plaintiff,  the  court  may  order  the 
sum  owing  to  be  paid  into  court,  or  may  hear  proof,  and  from 
it  determine  the  sum  owing  and  order  it  so  paid  in,  or  fix  the 
terms  on  which  it  may  be  held:  Civ.  Code  Prac,  sec.  225; 
Cayanaugh  v.  Pried,  3  Ky.  Law  Eep.  253 ;  Smith  v.  Gower,  3 
Met  171.  Or,  in  an  action  in  equity  brought  pursuant  to 
section  439  of  the  Civil  Code  of  Practice,  on  a  return  of  nulla 
bona,  for  discovery  of  assets,  debtors  of  the  principal  debtor 
may  be  made  defendants,  a  cause  of  action  in  the  latter 's 
behalf  against  them  being  stated  in  the  petition. 

In  the  case  at  bar,  a  cause  of  action  in  favor  of  defendant 
Hemdon  against  the  estate  of  M.  W.  Johnson  '^^  was  stated. 
No  presumption  of  satisfaction  should  be  indulged  in  this  case 
from  the  mere  identity  of  the  debtor  and  personal  representa- 
tive's  being  the  same;  for  there  was  not  only  no  right  in  the 
personal  representative  to  do  so,  but  it  is  admitted  by  the 
demurrer  that  it  had  not  been  done  by  an  actual  appropria- 
tion or  otherwise.  Our  conclusion  is  sustained  by  the  supreme 
court  of  Alabama  in  Dudley  v.  Falkner,  49  Ala.  148.  Funds 
of  an  estate  in  the  hands  of  an  administrator  are  not  funds 
in  court,  although  there  is  a  suit  pending  in  the. court  to 
.<>ettle  the  estate.  The  service  of  the  attachment  upon  the 
.erk,  as  permitted  in  attaching  a  fund  in  court,  did  not, 
therefore,  create  any  lien  in  this  case. 

But  for  the  reasons  indicated  the  judgment  is  reversed 
and  cause  remanded,  with  directions  to  overrule  the  demurrer 
to  the  petition  and  for  proceedings  consistent  herewith. 


An  Adminiiirator  i$  not  Bubject  to  Garnishment  in  respect  to  funds 
in  his  hands  belonging  to  an  heir  or  legatee,  in  advance  of  the  decree 
of  distribution:  Orlopp  v.  Schueller,  72  Ohio  St.  41,  106  Am.  St. 
Bep.  853,  and  see  the  cases  cited  in  the  cross-reference  note  thereto. 
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WESTERN  UNION  TELEGRAPH  COMPANY  v.  LACBR. 

[122  Ky.  839,  93  8.  W.  34.] 

TELEaBAPH  COMPANY— UablUtF  for  Mental  8iifferfa«.— 
Where  the  delivery  of  a  telegram  convejing  iiiformation  of  the  ex- 
pected death  of  a  brother  of  the  addressee  is  negligently  delayed 
nntil  after  the  death  occnrSi  the  telegraph  company  is  liable  in  dam- 
ages for  the  mental  suffering  its  negligence  occasions  the  addressee, 
(p.  503.) 

TELEaBAPH  OOMPANT— Ck»nlUct  of  Lam.— Where  &  tele- 
gram is  sent  from  a  town  in  Indiana  to  a  city  in  Kentucky,  and  in 
course  of  the  transmission  in  Indiana  the  name  of  the  addressee  is  al- 
tered so  that  the  delivery  of  the  message  in  Kentucky  is  delayed, 
the  breach  of  contract  occurs  in  Kentucky,  and  the  aetion  by  the 
addressee  for  damages  is  governed  by  the  law  of  that  state,  (p. 
505.) 

Richards  &  Roland,  for  the  appellant 

Chesley  &  Searcy,  for  the  appellee. 

®^  O'REAR,  J.  A  telegram  was  sent  from  Booneville, 
Indiana,  to  appellee,  then  at  Louisville,  Kentucky,  on  August 
19,  1904,  as  follows:  "Jake  Lacer,  Enterprise  Hotel,  Louis- 
ville, Ky.  Napoleon  failing,  can't  live,  doctor  says.  L. 
Lacer."  The  Napoleon  referred  to  was  appellee's  brother. 
He  was  then  very  ill  at  Booneville,  Indiana,  and  died  on 
August  21,  1904.  If  the  telegram  had  been  delivered 
promptly,  appellee,  who  was  at  the  Enterprise  Hotel  in  Louis- 
ville, could  have  reached  his  brother's  bedside  before  his  death. 
But  the  telegram  was  not  delivered  till  August  25,  1904,  six 
days  after  it  was  sent,  and  four  days  after  the  death  of  ap- 
pellee's  brother  referred  to  therein.  It  is  admitted  that  ap- 
pellant had  not  a  direct  line  of  wire  from  Booneville,  Indi- 
ana, to  Louisville,  Kentucky.  The  message  had  to  be  sent  to 
Evansville,  Indiana,  where  it  was  transferred  from  one  of 
appellant's  lines  to  another,  and  thence  forwarded  to  Louis- 
ville. In  taking  it  off  the  Booneville  line  and  transferring  to 
the  Louisville  line  some  of  appellant's  agents  misread  the 
name  Lacer,  and  sent  it  as  Koer,  so  that,  when  it  was  deliv- 
ered to  the  Enterprise  Hotel  at  Louisville,  there  being  no  one 
there  by  the  name  of  Jake  Koer,  it  was  returned  to  appel- 
lant's receiving  office  **^  in  Louisville,  where  it  was  found 
by  appellee  at  the  date  last  mentioned  above.  Appellee 
brought  this  suit  in  the  Jefferson  circuit  court  to  recover 
damages  for  his  mental  suffering  occasioned  by  appellant's 
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breach  of  its  contract  in  failing  to  deliver  the  message  ezpe- 
ditiouslj,  as  it  had  agreed  to  do. 

The  action  is  maintainable  nnder  the  laws  of  this  state 
(Chapman  v.  Western  Union  Tel.  Co.,  90  Ky.  265,  12  Ky. 
Law  Rep.  265,  13  S.  W.  880 ;  Western  Union  TeL  Co.  v.  Van 
Cleave,  107  Ky.  464,  22  Ky.  Law  Rep.  53,  92  Am.  St.  Rep. 
366,  54  S.  W.  827,  unless,  as  appellant  contends  it  is,  the  cause 
of  action  accrued  in  Indiana,  where  such  damages  are  not 
recoverable,  which  brings  us  to  an  analysis  of  the  cause  of 
action  sued  on.  Appellant  is  engaged  in  a  service  of  the  public 
for  hire.  Its  business  is  that  of  a  common  carrier  of  mes- 
sages. It  contracted  with  the  sender  of  the  dispatch  in  this 
case,  for  the  benefit  of  appellee,  that  it  would  promptly  and 
expeditiously  deliver  the  exact  message  received  by  it  to  the 
person  at  the  place  addressed.  The  relation  is  one  growing 
out  of  contract.  The  breach  by  appellant  gives  the  sendee 
of  this  message  the  right  to  recover  damages  within  the  legal 
contemplation  of  the  parties  when  it  was  entered  into,  which, 
since  the  Chapman  case,  supra,  must  be  deemed  to  have  in- 
cluded mental  anguish  occasioned  by  a  failure  to  deliver  it. 
Appellant  seeks  to  avoid  the  breach  of  the  contract  by  alleg- 
ing, so  as  to  avoid  the  effect  of  the  Kentucky  rule  on  this 
subject,  that  the  breach  occurred  by  reason  of  its  negligence 
wholly  in  the  state  of  Indiana,  where  the  contract  was  made. 
The  cases  of  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Druien,  118 
Ky.  237,  26  Ky.  Law  Rep.  103,  80  S.  W.  778,  66  »**  L.  R.  A. 
275,  and  Adams  Express  Co.  v.  Walker,  119  Ky.  121,  26  Ky. 
Law  Rep.  1025,  83  S.  W.  106,  67  L.  R.  A.  412,  are  particu- 
lariy  relied  on  as  supporting  its  position  in  this  contention. 
Each  of  these  cases  arose  out  of  a  contract  to  ship  property 
from  another  state  into  the  state  of  Kentucky  by  a  common 
carrier  operating  in  both  the  states.  In  each  case  it  was  held 
that  the  breach  of  such  a  contract  made  in  another  state  would 
give  to  the  shipper  or  consignee  a  right  of  action  therefor  in 
the  state  where  the  breach  occurred,  which  would  be  gov- 
erned by  the  laws  of  such  latter  state.  From  this  it  is  argued 
that,  as  it  is  admitted  that  the  negligent  act  of  appellant  in 
this  case,  by  which  the  dispatch  was  altered  in  the  name  of 
the  addressee  and  sender,  occurred  wholly  in  Indiana,  the 
cause  of  action  therefor  arose  then  in  that  state,  and  the 
rights  of  the  parties  growing  out  of  the  contract  must  be  con- 
trolled by  the  laws  of  that  state.  This  contention  is,  we  think, 
a  misconception  of  the  nature  of  the  action  in  this  case.    It  is 
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for  the  breach  of  a  contract,  caosed,  it  is  trae,  by  a  tortious 
act  of  appellant.  A  contract  made  in  one  state,  to  be  per- 
formed partly  where  made  and  partly  in  another  state,  shoold 
be  construed,  in  fixing  a  liability  for  its  breach,  according  to 
the  laws  of  the  jurisdiction  where  the  breach  occurred ,-  for  it 
must  be  conclusively  presumed  that  the  parties  entered  into 
it  with  such  intent,  purposing  that  in  its  execution,  as  well 
as  in  its  construction,  the  laws  of  each  state  where  it  was 
being  performed  were  to  be  read  into  it.  This  is  the  precise 
point  decided  in  the  Druien  case  (118  Ky.  237,  26  Ey.  Law 
Rep.  103,  80  S.  W.  778,  66  L.  B.  A.  275). 

But,  argues  appellant,  the  performance  in  this  case  was 
in  course  of  execution  in  Indiana,  where  the  contract  was 
made,  when  it  was  breached;  i.  e.,  when  **•  appellant  negli- 
gently altered  the  address  so  as  to  cause  it  to  miscarry.  The 
thing  contracted  for  in  this  case  was,  not  to  carry  property, 
but  to  do  a  service.  The  service  which  was  contracted  for  was 
to  expeditiously  deliver  the  correct  message  to  the  addressee 
at  the  point  addressed:  See  extended  opinion  in  Howard  ▼. 
Western  Union  Tel.  Co.,  119  Ky.  625,  27  Ky.  Law  Rep.  §58, 
84  S.  W.  764,  86  S.  W.  982.  Transcribing  it  into  the  char- 
acters of  the  Morse  code,  or  otherwise,  temporarily  rendering 
it  unintelligible  to  ordinary  persons  including  appellee,  would 
not  affect  the  contract  or  any  rights  of  the  parties,  so  long 
as  it  was  finally  and  in  due  time  correctly  communicated  to 
the  person  intended.  The  message  consisted  of  intelligence 
to  be  transmitted  partly  by  means  of  electrically  conducted 
sounds  and  partly  by  messenger,  so  that  it  would  quickly 
reach  the  person  designated  by  the  contract.  Appellant  un- 
dertook to  do  this.  It  was  a  single  undertaking,  the  per- 
formance of  which  was  to  take  place  in  Kentucky.  The  de- 
livery of  the  message,  the  communication  of  the  intelligence 
to  the  person  named,  was  the  thing  to  be  done.  The  contract 
in  suit  is  not  different  in  this  feature  of  its  nature  than  if  A 
undertook  to  go  in  person  from  Booneville,  Indiana,  to  Louis^ 
ville,  Kentucky,  and  there  find  B  at  a  named  point,  and  com- 
municate to  him  a  message  for  the  sender.  Whether  A  en 
route  forgot  the  message,  or  misremembered  the  name  of  the 
person  to  whom  it  was  to  be  delivered,  would  not  be  material 
as  affecting  his  liability  in  the  undertaking.  If  he  in  fact 
found  the  person  and  told  him  the  true  message,  the  contract 
would  be  satisfied.  But  his  failure  to  deliver  would  be  a 
breach  of  his  undertaking,  which  could  not  occur  till  he  failed 
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to  deliver  at  the  place  ^*  and  within  the  time  contracted  for. 
That  appellant,  a  corporation,  sends  its  messages  by  electric 
current,  instead  of  personal  messengers,  does  not  alter  the 
nature  of  the  service,  so  far  as  its  being  an  undertaking  to 
do  a  single  thing.  The  element  of  expedition  is  the  principal 
material  difference  between  the  service  undertaken  in  this 
case  and  the  one  imagined  in  the  illustration.  In  our  opinion 
it  is  materially  different  from  the  nature  of  a  contract  to 
carry  a  chattel  and  deliver  it.  As  was  said  in  the  Druien 
case  (118  Ky.  237,  26  Ky.  Law  Rep.  103,  80  S.  W.  778,  66  L. 
R.  A.  275),  that  contract  (to  carry  a  lot  of  horses)  ''was  not 
only  to  deliver.  It  was  also  to  safely  carry.  It  was  broken 
....  when  the  horses  were  killed.  A  cause  of  action  upon 
the  contract  instantly  arose.  A  suit  could  have  been  main- 
tained  there  that  moment  for  its  breach."  Obviously,  if  a 
carrier  undertook  to  carry  a  lot  of  horses  from  a  point  in  Illi- 
nois and  deliver  them  to  a  point  in  Kentucky,  if  the  horses 
were  killed  by  the  carrier  in  Illinois,  it  could  never  do  any- 
thing more  toward  executing  its  undertaking.  The  thing  it 
was  to  carry  and  deliver  no  longer  had  an  existence.  The 
chattel  consigned  to  the  carrier's  safekeeping  had  been  de- 
stroyed by  it.  Hence  the  consignee  could  then  say  that  the 
undertaking  was  that  moment  broken.  But  in  the  case  at  bar 
the  thing  to  be  transmitted  was  formless,  impalpable,  a  mes- 
sage of  words  conveying  intelligence,  a  mental  picture  of  a 
fact,  to  be  reproduced  by  words  uttered.  It  could  not  be 
hurt,  much  less  destroyed,  in  its  transmission.  Nothing  but 
the  failure  to  deliver  in  due  time  could  affect  its  value  to  the 
sendee.  There  cannot  be  a  segregation  of  liability  on  the  un- 
dertaking. It  is  whole,  single,  and  susceptible  of  becoming 
fixed  only  in  the  final  act  contemplated.  A  telegraphic  mes- 
sage is  not  property  ***  which  can  be  destroyed,  though  un- 
doubtedly it  is  susceptible  of  such  interest  akin  to  a  property 
right,  that  the  sender  and  sendee  would  be  entitled  to  be 
protected  in  its  privacy.  We  are  of  opinion  that  appellant's 
liability  on  the  contract  in  suit  is  to  be  measured  by  the  laws 
of  this  state,  where  the  breach  of  contract  occurred.  Such 
was  the  ruling  of  the  circuit  court 
Judgment  affirmed. 


Damages  Against  Telegraph  Companie$  for  mental  mffering  oeoa- 
■ioned  by  their  negligent  delay  in  transmitting  or  delivering  mes- 
sages are,  according  to  the  better  rule,  recoverable:  Shepard  v.  West- 
em  Union  TeL  Co.,  143  N.  C.  244,  118  Am.  St  Bep.  796;  not«  t» 
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Kagy  T.  Western  XTnion  Tel.  Co.,  117  Am.  Bep.  801.  In  some  ttatet, 
however,  a  contrary  doctrine  prevails,  and  therefore  the  question 
often  arises  as  to  what  law  governs  in  the  case  of  an  interstate 
telegram.  For  recent  authorities  on  this  point,  see  Johnson  r.  West* 
cm  Union  Tel.  Co.,  144  N.  G.  410,  119  Am.  St.  Bep.  961;  Western 
Union  Tel.  Co.  v.  Waller,  96  Tex.  589,  97  Am.  St.  Bep.  936;  Gray 
▼•  Telegraph  Co.,  108  Tenn.  S9,  91  Am.  St.  Bep.  706,  and  nota. 


CASES 

IN  THB 


SUPREME  COURT 


OF 

LOUISIANA. 


STATE  V.  WIMBY. 

[119  La.  139,  43  South.  984.] 

JT7B0S&— Qnalificatioiui — ^Besidence. — Mere  temporary  absence 
of  a  person  from  the  parish  of  his  residence,  without  intention  of 
changing  citizenship  or  abandoning  his  residence,  will  not  destroy 
his  qualifications  to  serve  as  a  juror  in  such  parish,     (p.  509.) 

CBIMINAL  Law— Misconduct  of  Bystander. — ^Manifestations 
of  grief  or  sympathetic  expressions  in  court,  by  spectators  related  to 
the  accused  or  the  deceased  in  a  criminal  trial  do  not  furnish  good 
ground  for  a  mistrial  and  the  discharge  pf  the  jury,  especiatiy  when 
the  offending  person  is  rebuked  and  the  jury  instructed  to  disregard 
the  incident,  and  not  to  permit  it  to  influence  them  in  any  manner, 
(p.  510.) 

W.  Overton  and  Plauchfi  ft  Wall,  for  the  appellant. 

W.  Guion,  attorney  general,  L.  Guion  and  L.  H.  Moss,  for 
the  state. 

**•  LAND,  J.  The  defendant  was  indicted  for  murder, 
tried  and  found  guilty  without  capital  punishment.  She  ap- 
peals from  a  sentence  of  imprisonment  for  life  in  the  peni- 
tentiary. 

Defendant  relies  for  reversal  of  the  verdict  and  sentence 
on  two  bills  of  exception. 

1.  Defendant  moved  to  quash  the  indictment  on  the  ground 
that  Hawkins  Carrol,  one  of  the  grand  jury  that  found  the 
indictment,  was  incompetent  to  serve  as  a  grand  juror,  be- 
cause he  had  not  been  a  bona  fide  resident  of  the  parish  of 
Calcasieu  for  one  year  next  preceding  his  said  service  as  re- 
quired by  Act  135  of  1898,  page  216,  section  1. 

Hawkins  Carrol  was  bom  and  reared  in  *^  the  parish  of 
Calcasieu.    He  was  there  married  and  had  his  fixed  abod€. 

(507) 
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He  was  a  teacher  in  the  public  high  school  for  several  years. 
In  September,  1905,  he  accepted  the  position  of  professor  of 
geology  and  biology  in  the  State  Industrial  Institute  of  Rus- 
ton,  Louisiana,  and  there  remained  with  his  wife  and  chiU 
dren  until  May,  1906,  when  he  returned  to  Calcasieu  parish. 
He  went  to  Huston  to  teach  in  the  Industrial  School  for  a 
season,  but  with  no  intention  of  there  establishing  a  perma- 
nent residence.  He  paid  his  poU  taxes  in  the  parish  of  Cal- 
casieu, and  since  his  return  has  voted  at  two  elections  held 
therein.  He  has  never  had  any  intention  to  abandon  his 
permanent  and  bona  fide  residence  in  the  parish  of  Calcasieu. 
He  had  been  in  said  parish  about  eight  months  just  preced- 
ing his  service  as  a  grand  juror. 

Section  1  of  Act  135  of  1898  provides  that  the  qualifica- 
tions of  a  juror  to  serve  in  any  of  the  courts  of  this  state 
shall  be  as  follows:  ''To  be  a  citizen  of  the  United  States 
and  of  this  state,  a  bona  fide  male  resident  of  the  parish  in 
and  for  which  the  court  is  holden  for  one  year  next  preced- 
ing such  service,"  etc. 

These  requirements  were  copied  literally  from  section  1  of 
Act  No.  54,  page  52,  of  1880. 

In  State  v.  Alexander,  35  La.  Ann.  1100,  decided  in  1883^ 
this  court  held  that :  ''Mere  temporary  absence  from  the  state^ 
during  the  year  prior  to  the  service  of  a  juror,  if  without 
the  intention  of  changing  citizenship  or  abandoning  resi- 
dence, will  not  destroy  the  qualifications  of  the  juror." 

In  that  case  the  statement  of  facts  is  as  follows:  "It  ap- 
pears that  the  grand  juror  objected  to  had  for  more  than  a 
year  sojourned  in  the  state  of  Texas  upon  business  of  a  tem- 
porary nature,  but,  as  he  declares,  with  no  intention  of  chang- 
ing his  citizenship  or  abandoning  his  residence  in  Bienville 
parish.  Upon  concluding  the  business,  he  returned  to  his 
home,  where  he  had  been  for  about  eight  months  prior  to  his 
summons  as  a  grand  juror." 

The  court  declared  that  such  temporary  absence,  under  the 
circumstances  and  with  "*  the  intention  disclosed,  had  no 
effect  upon  the  juror's  citizenship,  domicile,  or  upon  his  resi- 
dence, in  the  sense  in  which  that  term  is  used  in  Act  No.  54, 
page  52  of  1880. 

"It  is  said  that  there  is  no  technical  definition  as  to  what 
constitutes  a  'residence,'  but  it  is  chiefly  a  question  of  intent": 
24  Cyc.  200.  The  term  "residence"  implies  permanency  or 
for  an  indefinite  period:  24  Cyc,  note  12, 
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In  defining  the  political  rights  of  the  citizen  the  term  "bona 
:fide  resident"  is  used  in  our  state  constitutions.  The  same 
term  is  used  in  the  acts  prescribing  the  qualification  of  jurors. 
There  is  little  or  no  distinction  between  the  ** residence"  of 
the  voter  or  juror  and  his  ** domicile."  If  the  juror  or  voter 
has  as  a  matter  of  fact  lived  in  different  parishes  or  precincts, 
his  true  resid^ice  must  be  determined  by  his  intention  as  in 
other  cases.  Where  there  is  any  doubt,  the  place  of  registra- 
tion or  payment  of  poll  tax  is  conclusive  as  indicating  the 
true  intent.  In  the  case  at  bar  both  of  these  indices  are 
present.  We  concur  in  the  conclusion  of  the  district  judge 
that  it  was  never  the  intention  of  the  lawmaker  to  require  the 
actual  physical  presence  of  the  juror  in  the  parish  during 
€very  month  of  the  year  immediately  preceding  his  service. 

2.  During  the  progress  of  the  trial,  upon  the  production 
before  the  jury  of  blood-stained  garments  purporting  to  have 
belonged  to  the  deceased,  a  lady,  dressed  in  black,  sitting 
among  the  spectators,  made  an  outcry,  in  the  nature  of  a 
moan,  and  started  to  leave  the  courtrpom.  On  reaching  the 
door,  she  cried  in  an  audible  voice,  "Poor  Will!"  Where- 
upon counsel  for  the  defendant  moved  the  court  to  enter  a 
mistrial  and  to  discharge  the  jury.  The  motion  was  over- 
ruled by  the  court.  It  appears  from  the  per  curiam  that 
the  lady  was  a  stranger  to  the  judge  and  probably  to  the 
jury,  and  that  the  information  that  she  was  the  mother  of 
the  accused  was  brought  out  by  the  action  of  the  counsel  for 
the  defendant.  The  judge  directed  ***  the  sheriff  to  see 
that  the  lady  did  not  re-enter  the  courtroom  during  the  prog- 
ress of  the  trial,  and  instructed  the  jury  to  disregard  the  in- 
cident and  not  to  permit  it  to  influence  them  in  any  manner. 

It  is  evident  that  neither  the  court  nor  the  prosecution  was 
responsible  for  the  unfortunate  occurrence.  The  judge  says 
that  the  evidence  fully  sustained  the  verdict  returned  by  the 
jury,  and  that  the  accused  did  not  suffer  any  injury  from  the 
action  of  the  lady.  It  appears  from  the  record  that  the  de- 
fendant admitted  the  killing  and  relied  on  the  plea  of  self- 
defense. 

In  State  v.  Renaud,  50  La.  Ann.  662,  23  South.  894,  the 
father  of  the  deceased  was  sitting  in  the  audience.  The  dis- 
trict attorney  in  the  course  of  his  address  to  the  jury  re- 
marked: "What  will  you  do  with  the  accused!"  The  father 
exclaimed:  "Put  a  rope  around  his  neck."  The  judge  at 
once  took  the  necessary  steps  to  prevent  the  repetition  of  any 
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such  remarks  in  fhe  court.  The  verdict  was  ^iltj  of  mur- 
der as  charged^  and  the  accused  was  sentenced  to  be  hanged. 
The  court  refused  to  set  aside  the  verdict,  holding  that  the 
incident  could  not  be  viewed  as  having  unduly  influenced  the 
verdict. 

In  State  v.  Robinson,  52  La.  Ann.  551,  27  South.  129,  a 
brother  of  the  deceased  interrupted  and  contradicted  the  ac- 
cused while  testifying  in  his  own  behalf.  The  judge  im- 
prisoned the  disturber  for  contempt.  This  court  declined  to 
interfere,  saying  that  the  opinion  of  a  district  judge  that  the 
incident  did  not  affect  the  verdict  was  a  finding  on  a  matter 
which  he  was  peculiarly  competent  to  determine. 

In  State  v.  Spillers,  105  La.  163,  29  South.  480,  a  murder 
case,  the  district  attorney  in  closing  his  address  appealed  to 
the  jury  to  bring  in  a  verdict  of  guilty,  whereupon  the 
****  crowd  in  the  courtroom  burst  into  applause,  which  the 
judge  immediately  suppressed,  and  sent  the  sheriff  in  the 
audience  to  apprehend  the  wrongdoers,  at  the  same  time  in- 
structing the  jury  to 'disregard  the  applause,  and  to  be  gov- 
erned by  their  opinion  alone.  The  defendant  was  found 
guilty  as  charged,  and  was  sentenced  to  death.  This  court 
refused  to  interfere,  it  not  being  evident  that  the  jury  was  in- 
fluenced by  the  incident. 

It  is  a  general  rule  that  "remarks  of  bystanders  unfavor- 
able to  the  accused,  to  or  in  the  presence  of  the  jury,  and 
overheard  by  them,  although  reprehensible,  are  not  ground 
for  a  new  trial,  unless  it  shall  actually  appear  that  a  verdict 
of  conviction  was  produced  thereby":  12  Cyc.  730. 

A  fortiori,  the  same  rule  applies  to  remarks  made  in  open 
court,  where  the  judge  has  the  opportunity  to  counteract 
their  possible  prejudicial  effects  on  the  jury  by  rebuking 
the  disturber  and  instructing  the  jury  to  disregard  them. 

In  the  case  at  bar  the  emotion  displayed  by  a  mother  at 
the  sight  of  the  bloody  garments  once  worn  by  her  son  was 
involuntary,  and  can  hardly  be  called  misconduct  in  the  or> 
dinary  sense  of  the  term.  Manifestations  of  grief  by  specta- 
tors related  to  the  accused  or  the  deceased  have  never  been 
considered  as  furnishing  good  ground  for  the  discharge  of 
juries. 

We  see  no  errors  in  the  proceedings,  and  it  is  therefore 
ordered  that  the  judgment  appealed  from  be  affirmed 
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IMPBOPEB    DEMOK8TRATIOKS    OS    RBMAKKH    BT    8PE0TA- 
T0B8  AS  aBOXJiro  FOB  MISTBIAIa  OB  MBW  TBIAIi. 

L  ApplaoM^  Laughter  or  Hisses,  511. 
n.  Improper  Bemarks,  614. 
HL  Bisplay  of  Emotloii,  615. 

L    Applause,  Lani^ter  or  Hisses. 

The  mlseondQCt  of  a  spectator  or  bystander  in  open  court,  during 
the  progress  of  a  criminal  trial,  in  applauding  the  remarks  or  argu- 
ment of  the  prosecuting  attomej,  or  the  statements  of  witnesses  for 
the  prosecution,  furnishes  no  ground  for  a  new  trial,  or  for  a  re> 
versal  of  the  judgment,  where  the  trial  judge,  has  taken  the  proper 
steps  to  immediately  suppress  such  applause  and  to  prevent  a  repeti- 
tion thereof,  by  rebuking  or  punishing  the  persons  making  the 
demonstration,  and  it  does  not  appear  that  the  jury  were  influenced 
therebj  to  the  prejudice  of  the  accused:  Arnold  y.«  Commonwealth, 
21  Ky.  Law  Bep.  1566,  55  8.  W.  894;  Green  v.  Commonwealth,  26 
Ky.  Law  Bep.  1221,  83  8.  W.  638;  Woolfolk  v.  State,  81  Oa.  551, 
8  8.  B.  724;  State  v.  Gartrell,  171  Mo.  489,  71  8.  W.  1045;  Debney 
y.  State,  45  Neb.  856,  64  N.  W.  446,  34  L.  B.  A.  851;  State  v. 
Larkin,  11  Ney.  314;  State  y.  Brown,  28  Or.  147,  41  Pac.  1042; 
Weathersby  y.  State,  29  Tex.  App.  278,  15  8.  W.  823;  Parker  y. 
State,  33  Tex.  Cr.  Bep.  Ill,  21  8.  W.  604,  25  8.  W.  967;  Doyle  y. 
Commonwealth,  100  Va.  808,  40  8.  £.  925;  Bowles  y.  Commonwealth, 
103  Ya.  816,  48  8.  £.  527.  There  can  be  no  reversal  because  of  im- 
proper applause  of  certain  statements  of  the  prosecuting  attorney 
in  argument,  where  the  trial  court  suspended  such  argument,  caused 
the  sheriff  to  make  search  for  the  persons  guilty  of  the  demonstration, 
and  threatened  punishment  in  case  of  its  repetition;  there  being  no 
request  to  set  aside  the  swearing  of  the  jury  and  to  impanel  a  new 
one:  Arnold  y.  Commonwealth,  21  Ky.  Law  Bep.  1566,  55  8.  W.  894. 
If,  at  the  close  of  the  argument  of  the  prosecuting  attorney  in  a 
criminal  case,  some  of  the  spectators  showed  their  approval  by  stamp- 
ing, and  the  court  thereupon  ordered  the  sheriff  to  arrest  every  per- 
son guilty  of  such  conduct,  and,  upon  the  sheriff  reporting  that  he 
was  unable  to  locate  the  guilty  persons,  the  court  at  once  sternly 
rebuked  such  conduct,  the  facts  do  not  show  any  dereliction  of 
duty  on  the  part  of  the  court  or  of  the  sheriff,  and  are  not  ground 
for  reversal,  especially  when  no  previous  disorder  had  occurred: 
State  y.  Gartrell,  171  Mo.  489,  71  8.  W.  1045.  In  Debney  v.  State, 
45  Neb.  856,  64  N.  W.  446,  34  L.  B.  A.  851,  it  appeared  that  when 
the  prosecuting  attorney  furnished  his  closing  address  to  the  jury 
some  of  the  bystanders,  without  the  knowledge  or  connivance  of  any- 
one connected  with  the  prosecution,  applauded,  which  was  quickly 
suppressed  by  the  trial  judge,  who  administered  a  rebuke  to  the 
persons  applauding,  and  it  was  decided  that  the  record  failed  to 
disclose  that  the  accused  was  prejudiced  by  the  demonstration.  If, 
on    a    murder    trial,    the     audience    applauds    the    remarks    of    the 
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proseenting  attorney  in  dosing  his  argament,  the  faet  that  the  jjaj 
were  not  in  the  charge  warned  against  being  influenced  by  euch  ap- 
plause is  not  ground  for  reversal,  when  it  appears  that  the  court 
promptly  checked  the  applause  and  that  the  defendant  requested 
no  warning:  State  ▼.  Brown,  28  Or.  147,  41  Pae.  1042.  In  Cart- 
wright  ▼.  State,  16  Tex.  App.  473,  49  Am.  Bep.  826,  in  a  murder 
trial,  at  the  end  of  the  opening  address  of  the  prosecuting  attorney, 
the  audience  applaudedi  and  the  prosecuting  attorney  Ia  hia  closing 
address  alluded  to,  and  approved  this,  and  the  court  did  not  check  or 
reprimand  the  audience  or  the  counsel,  nor  caution  the  jury,  such 
conduct  was  claimed  to  be  prejudicial  and  reversible  error.  The 
court  on  appeal  refused  to  pass  upon  the  question,  but  said  that 
^'It  is  unnecessary  for  as  to  determine  whether  or  not  we  would  suffer 
this  conviction  to  stand  if  this  bill  of  exception  presented  the  only 
ground  for  reversal.  It  is  enough  for  us  to  say  now  that  we  think 
the  court  should  have  taken  prompt  and  decisive  action  on  the  oc- 
casion, and  should  have  endeavored  by  its  condemnation  of  the  pro- 
ceeding, and  its  admonitions  to  the  jury  to  prevent  any  prejudice 
to  the  defendant  by  such  reprehensible  conduct,  and  in  this  effort 
on  the  part  of  the  court  counsel  for  the  state  should  have  united." 
If  the  trial  court  promptly  rebukes  applause  called  forth  in  a  crim- 
inal case  by  a  witness  for  the  state,  and  by  remarks  of  the  prosecut- 
ing attorney,  and  threatens  to  clear  the  courtroom,  and  places  officers 
in  the  rear  of  the  room  to  prevent  a  recurrence  of  such  demonstra- 
tions, a  judgment  of  conviction  will  not  be  reversed  by  reason  there- 
of: Doyle  y.  Commonwealth,  100  Ya.  808,  40  S.  E.  925.  If  applause 
which  is  not  hostile  to  the  accused  is  made  on  a  trial  for  murder,  at 
certain  humorous  statements  made  by  the  prosecuting  attorney  in 
argument  to  the  jury,  but  is  instantly  stopped  by  the  court  and  its 
officers,  it  is  not  prejudicial  to  the  accused,  though  highly  improper: 
Oreen  y.  Commonwealth,  26  Ky.  Law  Bep.  1221,  83  S.  W.  638.  And 
when  applause  is  made  by  a  few  in  the  audience  on  the  return  and 
after  the  reading  of  the  verdict,  but  is  instantly  stopped  by  the  court, 
it  is  not  prejudicial  to  the  accused  even  though  of  a  hostile  character: 
Oreen  v.  Commonwealth,  26  Ky.  Law  Bep.  1221,  83  S.  W*.  638. 

If,  during  argument  of  counsel  for  the  state  in  a  criminal  case,  some 
of  the  spectators  make  demonstrations  of  approval,  which  are  not  dis- 
tinctly heard  by  the  presiding  judge,  and  of  which  he  did  not  know 
the  import,  and  his  attention  was  not  called  thereto  by  counsel  or 
otherwise  until  after  the  jury  had  retired,  his  failure  to  reprimand  the 
disorderly  persons,  or  to  take  any  official  action  touching  the  matter, 
is  no  cause  for  a  new  trial:  Burns  v.  State,  89  Ga.  529,  15  8.  E.  748. 

Applause  by  a  number  of  those  present  at  a  criminal  trial,  at  once 
checked  by  the  presiding  judge,  and  especially  when  he  particularly 
directs  the  jury  not  to  give  it  any  attention,  and  decide  the  case  ac- 
cording to  their  judgment,  offers  no  ground  to  set  aside  the  verdict: 
State  T.  Spillers,  105  La.  163,  29  South.  480. 
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In  State  ▼.  Dnsenberry,  112  Mo.  277,  20  8.  W.  461,  it  appeared  that 
during  the  closing  argument  in  a  criminal  case  the  state's  attorney 
was  applauded,  and  the  court  ordered  an  officer  to  arrest  the  offend- 
ing parties,  and  the  attorney  speaking  denounced  the  applause  as 
infamous,  and  the  court  also  instructed  the  jury  that  they  were  not 
to  allow  prejudice  to  influence  them,  but  were  to  arrive  at  their  ver- 
dict solely  by  a  consideration  of  the  testimony  before  them,  and  it 
was  decided  on  appeal  that  everything  possible  had  been  done  by  court 
and  counsel  to  neutralise  the  effects  of  the  remarks  and  applause  of 
the  bystanders,  and  that,  under  the  circumstances,  the  demonstrations 
were  not  ground  for  reversal. 

However,  if  during  the  argument  of  a  prosecuting  attorney  to  the 
jury  his  remarks  are  applauded  by  persons  in  the  audience,  it  la  the 
duty  of  the  trial  court  to  grant  the  defendant  a  new  trial,  if  it  ap- 
pears clearly  probable  that  the  jury  were  influenced  against  him  by 
such  action:  HamUton  v.  State,  36  Tex.  Gr.  Bep.  372,  37  S.  W.  431. 
In  this  case  the  court  said:  ''It  is  also  urged  that  the  bystanders  ap' 
plauded  the  argument  of  the  district  attorney,  and  that  they  were  not 
fined  or  reprimanded  by  the  court.  The  court  explains  that  when  the 
applause  occurred,  he  commanded  silence,  which  was  obeyed,  and  he 
ordered  the  sheriff  to  arrest  any  persons  so  offending  and  to  prevent 
a  repetition;  that  such  applause  was  principally  in  the  gallery  of  thp 
courtroom,  and  could  not  for  the  moment  be  controlled  by  the  court 
or  the  sheriff,  nor  could  it  be  ascertained  afterward  who  the  offend- 
ing parties  were.  Such  conduct  in  the  trial  of  a  case  is  certainly  very 
reprehensible,  and  is  calculated  to  greatly  prejudice  the  rights  of  a 
defendant  on  trial  with  the  jury,  and  when  such  conduct  occurs,  it 
should  be  the  duty  of  the  court  to  use  every  means  in  his  power  to 
ascertain  the  guilty  parties,  and  to  visit  upon  them  the  severest  pun- 
ishment that  the  law  authorizes,  and  even  then,  it  is  doubtful  whether 
such  action  will  withdraw  from  the  jury  the  effect  that  may  be  pro- 
duced upon  them  by  the  plaudits  of  a  mob  approving  the  sentimentd 
announced  by  the  prosecution.  When  such  conduct  does  occur  the 
judge  should  scan  the  record  very  carefully,  and,  if  it  is  probable  that 
the  jury  were  influenced  thereby,  a  new  trial  should  be  granted." 
If  a  criminal  trial  is  conducted  in  the  midst  of  an  excited  crowd 
which  exhibit  their  feelings  on  severe  strictures  on  defendant  and 
his  witnesses  by  counsel  for  the  state  by  loud  applause,  and  such  con- 
duct is  repeated  several  times  without  hindrance  by  the  court,  until 
defendant's  counsel  takes  an  exception  and  afterward  the  crowd  in- 
dulges in  boisterous  applause  at  the  close  of  the  argument  by  the 
state's  counsel,  such  conduct  on  the  part  of  the  court  and  of  the 
crowd  is  prejudicial  to  the  defendant,  and  he  is  entitled  to  a  new 
trial;  Manning  v.  State,  37  Tex.  Cr.  Bep.  180,  39  S.  W.  118.  If  in  a 
murder  trial  while  defendant's  counsel  is  addressing  the  jury  a  large 
number  of  the  spectators,  simultaneously,  and  as  if  by  agreement 
leave  the  courtroom,  and  soon  thereafter  a  fire  alarm  is  sounded  near- 
by which  causes  a  number  of  other  persons  to  leave,  and  the  trial 
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judge  in  hit  statement  of  the  ease  finds  that  such  demonatrations  were 
for  the  purpose  of  breaking  the  force  of  the  argument,  but  does  not 
find  that  the  jurj  were  influenced  thereby,  the  action  of  the  trial 
judge  is  error,  as  the  defendant  is  entitled  to  a  new  trial  under  raca 
circumstances:  State  ▼.  Wilcox,  131  N.  C.  707,  42  8.  E.  536. 

Misconduct  of  the  attendants  on  a  trial  for  homicide  consisting 
of  demonstrations  bj  hissing  and  other  indications  of  disapproral  of 
the  objections  and  argument  of  defendant's  counsel  are  not  ground 
for  a  new  trial,  if  such  demonstration  does  not  indicate  that  the  jury 
were  in  any  way  subjected  to  popular  pressure,  or  undue  influence: 
State  T.  Thomas  (Iowa),  109  N.  W.  900. 

In  a  prosecution  for  homicide  the  fact  that  a  ripple  of  laughter 
went  through  the  audience  at  the  time  of  the  discomfiture  of  defend- 
ant's counsel  by  a  witness,  while  reprehensible  and  calling  for  a 
reprimand  from  the  trial  court,  does  not  require  a  reversal  of  the 
conviction:  Lax  y.  State,  46  Tex.  Gr.  Bep.  628,  79  S.  W.  578. 

H.    Improper  Remarks. 

Improper  remarks  made  by  attendants  upon  a  criminal  trial  in  the 
presence  of  the  court  and  jury  are  not  generally  ground  for  a  new 
trial,  especially  when  the  offender  is  at  once  rebuked  and  punished, 
or  removed  from  the  courtroom.  It  is  only  in  cases  where  such  con- 
duct is  dearly  prejudicial  to  the  defendant  that  a  new  trial  may  be 
granted  for  such  cause:  Stevens  v.  State,  93  Ga.  307,  20  8.  E.  331; 
State  V.  Benaud,  50  La.  Ann.  662,  23  South.  894;  State  v.  Bobinson, 
52  La.  Ann.  541,  27  South.  129;  Brake  v.  State,  4  Baxt.  361;  Turner 
V.  State,  89  Tenn.  547, 15  S.  W.  838.  Thus  after  a  grossly  improper  re- 
mark by  a  bystander  has  been  made  on  the  arraignment  of  a  prisoner, 
and  in  the  hearing  of  persons  summoned  as  jurors,  and  defendant 
allows  the  case  to  proceed  without  objection,  withott  moving  to  post- 
pone the  trial,  or  in  any  way  invoking  the  ruling  of  the  court,  such 
improper  remark  does  not  furnish  cause  for  a  new  trial;  espeeiany 
where  the  presiding  judge  promptly  rebukes  the  offender,  and  has  him 
removed  from  the  courtroom.  Nor  do  improper  remarks  made  by  an- 
other bystander,  but  not  heard  by  the  court,  no  attention  being  ealled 
thereto  until  after  the  trial,  require  that  a  new  trial  should  be  granted; 
Stevens  v.  State,  93  Qa.  307,  20  S.  E.  331.  And  a  single  declaration 
uttered  during  the  progress  of  the  trial  by  the  father  of  the  deceased, 
apparently  hostile  to  the  accused,  which  is  at  once  repressed  by  the 
trial  court,  cannot  be  viewed  as  having  unduly  influenced  the  verdict 
of  the  jury  against  the  accused:  State  v.  Benaud,  50  La.  Ann.  662, 
23  South.  894.  Or  an  interruption  by  a  brother  of  the  deceased,  of 
the  testimony  being  given  by  the  accused,  by  an  exclamation  denying 
the  truth  of  a  fact  stated  by  the  witness^-  does  not  justify  a  reversal 
of  the  verdict,  when  the  disturber  was  called  to  the  bar,  rebuked  and 
punished,  and  the  jury  instructed  to  disregard  the  remark,  it  not  ap- 
pearing that  they  were  influenced  thereby:  State  t.  Bobinson,  52 
La.  Ann.  541,  27  South.  129.  The  verdict  of  a  jury  is  not  so  tainted 
as  to  entitle  the  defendant  to  a  new  trial^  because  bystanders,  after 
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the  eondusioii  of  the  testimony,  lemaxk  in  language  audible  to  both 
eonrt  and  jury  that  the  defendant  ought  to  undergo  certain  degrees  of 
pnniahment  and  ought  to  hang,  it  not  appearing  that  such  remarks 
were  encouraged  and  approved  by  the  jury,  or  that  they  influenced 
their  verdict:  Brake  ▼.  State,  4  Baxt.  361.  In  this  case  the  court 
s&id:  "That  such  remarks  could  have  been  made  in  the  hearing  of 
the  court  without  stem  rebuke  and  instant  punishment  we  cannot  be- 
lieve.  And  it  would  be  a  precedent  of  very  questionablis  propriety 
to  hold  that  remarks  made  in  open  court,  in  its  presence,  and  in  tho 
presence  of  the  jury  for  which  they  are  in  no  wise  responsible,  shall 
be  imputed  to  them  as  misconduct  which  vitiates  their  verdict." 

A  remark  made  to  one  of  the  jurors  ''that  he  looked  warm"  is 
a  matter  of  no  moment,  when  the  jnry  has  not  been  permitted  to 
separate  and  are  being  accompanied  by  two  deputy  sheriffs  to  the  jnry- 
room:  State  v.  Goodson,  116  La.  388,  40  South.  771. 

If  during  the  argument  of  state's  counsel  in  a  capital  case  specta- 
tors make  remarks  of  approval  which  are  not  heard  by  the  presiding 
judge,  and  of  which  he  did  not  know  the  import,  his  attention  not 
having  been  called  to  them  by  counsel  or  otherwise  until  after  the 
jury  had  retired,  his  failure  to  reprimand  the  disorderly  persons,  or 
to  take  any  official  action  in  the  matter,  is  no  cause  for  a  new  trial: 
Bums  V.  State,  89  6a.  527,  15  S.  E.  748. 

It  is  not  ground  for  a  new  trial  that  before  the  jury  was  impaneled, 
but  in  their  presence,  a  bystander  remarked  in  open  court  that  the 
defendant's  wife  said  she  would  not  come,  because  she  would  only 
help  to  keep  her  husband  in  jail.  Nor  would  it  have  been  ground 
for  a  new  trial,  if  it  had  occurred  during  the  trial,  since  the  remark 
was  not  admitted  in  evidence,  and  since  the  presumption  is  that  jurors 
are  of  sufficient  intelligence  to  know  that  their  verdicts  must  be  base  I 
solely  on  Evidence  adduced  at  the  trial,  and  the  law  as  laid  down  by 
the  court:  State  t.  Jackson,  112  N.  C.  851,  17  S.  E.  149.  An  improper 
remark  imputed  by  a  bystander  to  a  juror  as  having  been  made  by 
him  to  his  fellow-jurors  while  serving  on  the  trial  of  a  previous  case 
IS  not  cause  either  for  declaring  a  mistrial,  or  for  granting  a  new  trial: 
McTyier  v.  State,  91  Ga.  254,  18  S.  E.  140. 

If ,  in  a  murder  trial,  a  juror  inquires  of  a  bystander,  who  has  not 
beea  swom^  if  the  statements  of  a  certain  witoess  are  true,  and  he 
replies  that  they  are,  and  such  atatement  is  not  stricken  out,  it  is  such 
error  as  requires  a  new  trial:  Dempsey  v.  State,  47  111.  323. 

UL    Display  of  Emottons. 

As  was  decided  in  the  principal  case,  manifestations  of  grief  by 
spectators  related  to  the  accused  or  the  deceased,  or  by  others,  have 
never  been  considered,  so  far  as  we  are  able  to  find,  as  furnishing 
gronnd  for  the  discharge  of  the  jury,  or  after  conviction,  for  a  new 
trial.  Thus,  in  a  prosecution  for  homicide  and  after  conviction,  the 
accused  cannot  complain,  as  ground  for  a  new  trial,  of  the  weeping 
of  the  deceased's  widow  while  she  was  in  court  during  the  argument 
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of  the  ease:  State  ▼.  Barrington,  198  Mo.  23,  95  S.  W.  235.  And  in 
a  profleeution  for  homicide,  it  ia  not  error  for  the  court  to  permit 
the  decedent's  widow  to  sob  in  the  courtroom  during  the  taking  of 
testimony,  and  while  weeping,  to  make  an  unanticipated  outbreak  de- 
nouncing the  defendant,  if  she  was  quickly  required  thereafter  to 
withdraw  from  the  courtroom:  Stevens  ▼.  Commonwealth,  30  Ky.  Law 
Bep.  290,  98  S.  W.  284.  In  a  murder  trial  the  fact  that  the  decedent's 
mother  shed  tears,  sobbed,  etc.,  while  testifying  is  not  ground  for 
the  reversal  of  a  conviction  when  the  court  could  not  control  her 
conduct:  Vaughn  ▼.  State  (Tex.  Cr.  Bep.),  101  8.  W.  445. 

The  mere  fact  that  while  the  statement  was  being  made  for  the 
accused  in  a  criminal  case  a  woman  in  the  gallery  in  the  back  part 
of  the  courtroom  burst  out  sobbing  and  crying  loudly,  but  was  im- 
mediately removed  by  order  of  court,  and  that  the  court  thereupon 
refused  to  declare  a  mistrial,  is  no  ground  for  a  reversal  of  the  ver- 
dict of  conviction  and  the  judgment  and  the  awarding  of  a  new  trial, 
it  not  appearing  who  the  woman  was,  or  how  the  defendant  was  in- 
jured by  the  occurrence:  Clements  y.  State^  128  Ga.  547^  51  8.  £.  595. 


IN  BE  SCHWARTZ. 

[119  La.  290,  44  South.  20.] 

CONSTITUnOKAL  LAW— Title  of  Statute— Presenration  of 
Nongame  Birds. — ^The  title  of  an  act  entitled  **Yot  the  protection  of 
birds  other  than  game  birds  and  their  nests,  eggs,  and  to  provide  a 
penalty,"  sufficiently  states  the  object  of  the  statute,  and  is  broad 
enough  to  cover  a  provision  that  no  person  within  the  state  shall 
kill,  catch,  or  have  m  his  possession,  living  or  dead,  any  resident  or 
migratory  wild  bird  other  than  a  ^ame  bird,  or  purchase,  offer,  or 
expose  for  sale  any  such  bird  after  it  has  been  killed  or  caught,  and 
that  no  part  of  the  plumage,  skin  or  body  of  any  bird  protected  by 
the  statute  shall  be  sold  or  had  in  possession  for  sale,  and  this  ir- 
respective of  whether  such  bird  was  captured  or  killed  within  or 
without  the  state,     (p.  519.) 

CONSTITUTIONAL  LAW— Title  of  Btatate— Presenration  of 
Kongame  Birds. — If  the  title  to  a  statute  reads  that  it  is  ''for  the 
protection  of  birds  other  than  game  birds,  and  to  provide  a  penalty," 
and  the  statute  makes  it  a  crime  for  anyone  within  the  state  to  kill, 
catch  or  have  in  his  possession,  living  or  dead,  any  resident  or  migra- 
tory wild  bird  other  than  a  game  bird,  or  to  purchase,  offer,  or  expose 
for  sale  any  such  wild  nongame  bird,  or  any  part  thereof,  after  it 
has  been  killed  or  caught,  such  title  of  the  act  is  notice  to  those  who 
deal  in  feathers  that  the  commerce  that  is  death  to  nongame  birds 
must  cease,  and  such  statute  is  not  directed  against  any  particular 
industry,     (p.  519.) 

INTERSTATE   COMMEBOE— Police   Power— Preservation   of 

Nongame  Birds. — In  the  exercise  of  its  police  power  the  state  may 
make  it  an  offense  to  have  nongame  birds  in  possession  for  transporta- 
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tion  beyond  the  state,  and  a  statute  creating  this  as  an  offense  does 
not  yiolate  the  interstate  law  relating  to  commerce,     (p.  520.) 

OONBTrrunOKAL  I«AW— Protection  of  Nongame  Birds.— A 
statnte  which  prevents  the  useless  destruction  of  nongame  birds  and 
prohibits  their  sale  under  a  penalty  is  not  unconstitutional  either  as 
a  restraint  of  liberty  of  trade,  or  as  authorizing  seizures  without  due 
process  of  law.     (p.  621.) 

The  statnte  inyolved  in  the  principal  caae  reads  as  fol- 
lows: ''Title:  For  the  protection  of  birds  other  than  game 
birds,  and  their  nests,  eggs,  and  to  provide  a  penalty.'' 

"Sec.  3.  Be  it  further  enacted,  etc.,  that  no  person,  with- 
in the  state  of  Louisiana,  shall  kill,  catch,  or  have  in  his  or 
their  possession,  living  or  dead,  any  resident  or  migratory 
wild  bird  other  than  a  game  bird,  or  purchase,  offer  or  ex- 
pose for  sale  any  such  wild  nongame  bird  after  it  has  been 
killed  or  caught,  except  as  permitted  by  this  act. 

"Sec.  4.  Be  it  further  enacted,  etc.,  that  no  part  of  the 
plumage,  skin,  or  body  of  any  bird  protected  by  this  act 
shall  be  sold  or  had  in  possession  for  sale,  and  this  irrespec- 
tive of  whether  said  bird  was  captured  or  killed  within  or 
without  the  state'':  Act  No.  48,  p.  106,  Laws  of  Louisiana 
1904, 

C.  Rosen  and  McCloskey  ft  Benedict,  for  the  relator. 

J.  P.  Parker,  district  attorney,  and  W.  W.  Westerfield, 
assistant  district  attorney,  for  the  state. 

Stafford,  Lambert  &  Robinson,  for  the  respondent,  Audu- 
bon Society  of  Louisiana. 

»*  BREAUX,  C.  J.  The  defendant,  owner  of  a  large 
store  on  Canal  street,  in  New  Orleans,  prosecuted  for  violat- 
ing Act  No.  48,  page  106,  of  1904,  by  offering  for  sale  seventy- 
five  feathers  of  the  aigrette,  found  guilty  by  the  first  city 
criminal  court,  and  sentenced  to  pay  a  fine  of  fifty  dollars 
or  imprisonment,  appealed  to  the  criminal  district  court. 

After  hearing  before  the  criminal  district  court  on  appeal, 
that  court  afSrmed  the  judgment^  except  with  a  slight  modi- 
fication of  the  penalty. 

On  application  to  tUs  court  for  certiorari  and  prohibition 
to  be  addressed  to  the  criminal  district  courts  a  writ  nisi  i&h 
sued  in  accordance  with  relator's  petition. 

The  return  made  in  answer  to  the  writ  showed  that  the 
game  warden  of  the  parish  of  Orleans,  in  November,  1905, 
charged  defendant  by  affidavit  before  the  judge  of  the  finrt 
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city  criminal  court  with  having  violated  the  act,  cited  supra, 
in  having  "in  his  possession  and  by  offering  for  sale  colored 
plumes,  part  of  the  body  of  the  aigrette.'' 

There  was  a  trial  on  this  affidavit  before  the  court  of  the 
first  instance,  and  on  appeal  before  the  criminal  district  court 
it  resulted  as  before  mentioned. 

We  take  up  the  different  points  in  the  order  that  they  are 
presented  to  us  for  decision  by  defendant. 


OBJISOT  NOT  EXPBBSSED  IN  TTTLB. 

The  first  objection  of  defendant  is  that  the  title  of  the 
act,  cited  supra,  under  which  the  prosecution  was  insti- 
tuted, fails  to  set  forth  the  object  of  the  statute.  The  argu- 
ment in  support  of  the  above  proposition  is  that  it  is  an  at- 
tempt to  regulate  a  business  which  is  not  within  the  police 
power,  and  that  the  title  of  the  act  gives  no  intimation  of 
the  purpose  of  the  statute  in  that  respect. 

In  order  to  determine  whether  or  not  the  title  sufficiently 
indicates  the  object,  it  serves  a  purpose  to  dwell  for  a  moment 
upon  the  object  the  legislature  had  in  view  in  adopting  the 
statute.  It  was  to  prevent  the  destruction  of  the  heron.  One 
of  the  species  of  this  bird  is  classed  by  active  ornithologists 
as  the  Louisiana  heron,  and  by  that  name  it  is  known  every- 
where and  admired  for  its  beauty. 

The  aigrette  is  another  of  the  different  species  of  herons. 
Its  attachment  for  particular  places  during  seasons  is  well 
known.  It  is  a  migrant  four  or  five  months  of  the  year.  It 
leaves  the  shores  of  the  Gulf  of  Mexico  early  in  the  winter, 
and  goes  farther  south,  where  the  temperature  is  milder,  and 
perhaps  attracted  by  the  promise  of  food  of  which  it  is  very 
fond.  It  returns  early  in  the  spring,  and  remains  until  the 
following  winter. 

The  aigrette  is  elegant.  Many  feel  for  it,  and  think  it 
should  be  permitted  to  live  the  allotted  time ;  that  it  is  cruel 
to  shoot  them  down  in  great  numbers,  as  is  sometimes  done. 
The  cluster  of  plumes  on  its  head  and  shoulders  is  also  known 
by  the  name  of  '* aigrette."  The  bird  is  aigrette,  and  the 
cluster  of  plumes  also  is  known  by  that  name.  These  plumes 
are  worn  by  ladies  as  part  of  their  head-dress.  They  some- 
times decorate  the  helmet  of  the  soldier.  To  procure  one  of 
these  clusters  of  feathers  it  is  sometimes  necessary  to  kill 
as  many  as  twenty  birds,  ^*  and  even  over  that  number. 
They  breed  on  the  Gulf  coast,  and  were  fast  disappearing. 
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It  is  not  difficxdt  to  kill  them  in  breeding  time.  It  must  have 
occurred  to  the  legislature  that  something  should  be  done  for 
their  protection.  The  title,  bearing  in  mind  the  object  in 
view,  clearly  indicates  the  object.  The  aigrette  cannot  be 
procured  without  killing  the  bird.  The  title  shows  the  ob- 
ject. The  title  is  as  complete  as  it  was  in  State  v.  Ackerman, 
51  La.  Ann.  1209,  26  South.  84,  and  in  Morgan's  La.  etc. 
R.  B.  Co.  V.  Barton,  51  La.  Ann.  1338,  26  South.  271,  in 
w^hich  the  court  held  that  jurisprudence  does  not  favor  the 
annulling  of  acts  on  the  ground  that  every  detail  of  a  law  is 
not  expressly  indicated  by  the  title.  It  is  sufficient  if  it  de- 
notes the  object,  and  if  the  title  affords  a  complete  clue  to 
the  law:  Succession  of  Lanzetti,  9  La.  Ann.  329. 

C  "ntinuing  with  the  subject  of  the  insufficiency  of  the  title, 
the  learned  counsel  argue  that  the  text  goes  further  than  the 
object  indicated  by  the  title;  that  the  statute  interferes  use- 
lessly with  an  important  branch  of  the  millinery  business, 
without  an  intimation  of  that  object  in  the  title;  that  it  is 
against  public  policy. 

Taking  up,  in  passing,  the  last  portion  of  the  propositions 
^rst  for  decision,  we  have  to  state  that  the  inutility  or  im- 
policy of  the  statute  presents  no  question  upon  which  we  feel 
authorized  to  act.  The  legislature  must  have  deemed  that 
it  would  serve  a  useful  object,  and  that  there  was  good  pol- 
icy in  preventing  the  destruction  of  nongame  birds.  They 
are  deemed  useful.  They  destroy  insects  and  reptiles,  and 
thereby  assist  in  preparing  the  ground  for  human  habitation. 
To  stimulate  a  love  for  them  must  have  been  one  of  the  pur- 
poses. It  is  often  thought  that  their  protection  has  a  human- 
izing and  elevating  influence.  The  title  was  not  only  an  in- 
timation, but  a  notice,  to  those  who  deal  in  feathers,  that  the 
commerce  that  was  death  to  nongame  birds  must  cease. 

*•*  The  decisions  cited  by  learned  counsel  for  defendant 
have  no  pertinence,  viz. :  State  v.  Ferguson,  104  La.  249,  81 
Am.  St.  Rep.  123,  28  South.  917 ;  State  v.  Walker,  105  La. 
492,  29  South.  973. 

The  acts  attacked  by  defendants  in  said  cases  were  an  in- 
terference with  trade  and  against  the  freedom  of  commerce, 
which  the  laws  seek  to  guard  against.  In  our  case  (different 
from  the  just  cited  case),  in  our  opinion,  it  is  not  an  inter- 
ference with  trade  or  against  the  freedom  of  commerce.  Here 
the   object  was  to  protect  living  things  imder  the  police 
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power — a  distinct  object  clearly  within  that  power,  which 
the  word  "protection"  in  the  title  embraces. 

The  statute  is  not  directed  against  any  particular  industry. 

The  sections  of  the  act  interpreted  are  shown  in  the  state- 
ment of  facts  at  page  517. 

INTERSTATE  LAW  BBGABDIN6  GOMMEROE. 

The  interstate  commerce  clause,  as  interpreted  by  defend- 
ant, affords  him  scant  support  in  his  defense. 

That  law  has  not  been  violated  by  adopting  the  statute 
in  question.  In  the  first  place,  the  feathers  were  offered  for 
sale  at  defendant's  store.  They  were  not  in  original  pack* 
ages.  The  interstate  law  is  a  protection  to  merchandise  fall- 
ing within  its  text,  while  it  is  an  unbroken  package.  More- 
over, in  the  exercise  of  its  police  power,  the  state  may  make 
it  an  offense  to  have  birds  in  possession  for  transportation 
beyond  the  state  if  needful  for  their  protection.  The  statute 
creating  this  as  an  offense,  it  has  been  held,  does  not  vio- 
late the  interstate  law:  (Jeer  v.  Connecticut,  161  U.  S.  519^ 
16  Sup.  Ct.  Rep.  600,  40  L.  ed.  793. 

The  difference  between  our  case  and  the  cited  case  is  not 
very  great. 

If  it  were  i>ossible  to  evade  the  law  by  taking  the  aigrettes 
to  New  York  and  reshipping  *^  them  back  here,  the  stat- 
ute, intended  for  the  protection  of  home  birds,  would  be  & 
dead  letter. 

Another  well-considered  decision  is  pertinent,  viz. :  People 
V.  Hesterberg,  184  N.  Y.  126,  76  N.  B.  1032,  3  L.  R.  A.,  N.  S., 
165. 

In  that  case  the  court  said:  ''The  preservation  of  such  game 
is  the  valid  exercise  of  the  police  power  of  the  state.'' 

GAME  LAWS. 

To  the  argument  that  the  act  deprives  persons  of  their 
liberty  or  authorizes  seizures  without  due  process  of  law,  and 
that  in  consequence  it  is  violative  of  section  8  of  article  1 
of  the  constitution  of  the  United  States,  it  is  sufficient  an- 
swer to  state  that  the  trend  of  the  decisions  does  not  sustain 
the  contention  of  the  defendant. 

Game  laws  have  been  enacted  in  nearly  all  of  the  states, 
and  have  been  sustained  by  the  courts  as  measures  to  pre* 
vent  the  useless  destruction  of  birds.  They  are  not  in  re> 
gtraint  of  liberty  of  trade.    Securing  evidence  against  those 
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who  violate  the  law  is  not  seizure  and  confiscation  of  prop- 
erty. It  does  not  interfere  with  private  property.  "  Thi«e 
birds  belong  to  the  pnblic,  and  the  public  may,  through  the 
law-making  power,  protect  them  and  prohibit  their  sale. 

The  present  law  is  in  accord  with  game  laws  adopted  to 
prevent  the  useless  destruction  of  birds.  True,  it  is  drastic, 
and  goes  further  than  most  game  laws.  Tet  it  is  not  pointed 
out  in  what  respect  it  violates  the  organic  law. 

THE  FINB  WAS  IMPOSED  FOB  BACH  Bmo  KIXILSD. 

In  another  respect  defendant's  contention  is  that  the  act 
violates  the  constitution  of  the  United  States  by  imposing  ex- 
eessive  fines. 

The  case  of  Garvey  v.  Whitaker,  48  La.  Ann.  527, 19  South. 
457,  35  L.  B.  A.  561,  in  which  the  recorder  erroneously  as- 
sessed the  penalty  ^•^  of  twenty-five  dollars  or  imprisonment 
for  each  plant  destroyed,  aggregating  eighteen  hundred  dol- 
lars or  six  years'  imprisonment  for  one  night's  vandalism,  is 
cited  as  authority.    The  case  here  is  different. 

The  penalty  of  Act  No.  48,  page  105,  of  1904,  specifies  that 
a  fine  shall  be  imposed  for  each  bird  killed.  In  the  cited 
case  the  sentence  of  the  recorder  divided  a  penalty  which  is 
not  divisible  and  imposed  separate  fines. 

It  was  alleged  that  the  feathers  in  question  were  bought 
before  Act  No.  48,  page*  105,  of  1904,  was  adopted. 

We  are  relieved  from  the  necessity  of  passing  upon  this 
point,  for  learned  counsel  concede  that,  while  the  evidence 
clearly  showed  that  the  defendant  had  imported  these  feathers 
for  hats  from  foreign  countries  long  prior  to  the  passage  of 
the  act  of  1904,  still  that  they  will  assume  on  this  applica- 
tion that  the  court  will  not  inquire  into  the  guilt  or  inno- 
cence of  the  defendant^  and  that,  therefore,  they  will  con- 
fine their  arguments  to  the  constitutional  objections  raised  to 
the  pleadings. 

It  i»  therefore  ordered,  adjudged,  and  decreed  that  the  rule 
nisi  is  recalled,  and  applicant's  demand  is  rejected,  and  his 
petition  dismissed,  at  his  costs.  ' 


The  Wild  Game  in  a  State  belongs  to  the  people  thereof  in  their  sov- 
ereign capacity,  who  may  regulate  or  absolutely  prohibit  its  taking  and 
sale:  State  v.  NUes,  78  Vt.  266,  112  Am.  St.  Bep.  917  and  cases  cited 
in  the  cross-reference  note  thereto;  State  T.  Weberj  205  Mo.  36,  120 
Am.  St.  Bep.  715. 
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PRERET  V.  TAYLOR. 

[119  La.  307,  44  Sonth.  26.] 

MABSIED  WOMEN— Bight  to  Contract>  Boo  and  be  Sued  aa 
Feme  Bole — OonlUct  of  Laws. — ^A  married  woman  haying  the  right 
under  the  law  of  her  domicile  to  enter  into  a  contract  as  a  feme  sole 
and  to  sne  and  be  sned.  without  her  husband  being  joined  as  a  party, 
her  status,  as  to  contracting  and  suing  and  beinff  sued,  accompanies 
her  to  another  state,  especially  when  no  community  rights  or  obliga- 
tions are  inTolved.     (p.  525.) 

MARBTBD  WOMEN,  Aetloofl  Again8t--^oinder  of  Husband— 
Conflict  of  Laws. — Laws  enacted  by  certain  states  for  the  protection 
of  married  women  by  requiring  the  authorization  of  tiieir  husbands 
to  their  contracts  and  to  be  joined  with  them  in  suits  thereon  are 
personal  statutes,  and  if  in  the  state  where  the  parties  have  their 
domicile  such  protective  laws  are  not  deemed  necessary,  it  is  not  the 
duty  of  other  states  in  which  such  parties  may  chance  to  temporarily 
sojourn  to  safeguard  their  rights  or  reetrict  their  actions  in  a  manner 
or  to  an  extent  other  and  different  from  what  la  provided  in  the  state 
of  their  domicile,     (pp.  525,  526.) 

MABBIED  WOMEN—Snlta  Agalnst-^olnder  of  Husband— 
Conflict  of  ZiawB. — ^If  a  married  woman  having  the  right  under  the 
law  of  her  domicile  to  contract,  sue  and  be  sued  as  a  feme  sole  is 
sued  upon  a  contract  made  by  her  personally  and  alone  in  another 
state,  and  she  applies  for  and  obtains  authority  to  file  an  answer  in 
such  suit,  she  thereby  joins  issue  with  the  plaintiff  on  his  demand 
upon  filing  her  answer,  and  has  full  power  to  present  all  her  defenses. 
The  authority  to  file  such  answer  carries  with  it,  as  a  legal  conse- 
quence, the  right  to  make  good,  if  she  can,  independently  of  her 
husband,  all  the  allegations  of  such  answer,     (p.  526.) 

L.  Saxon  and  H.  Q.  Stewart,  for  the  appellant. 

Hall  &  Monroe  and  Dinkelspiel,  Hart  &  Davey,  for  the  ap« 
pellees. 

»<»  NICHOLLS,  J.  On  the  14th  of  September,  1905,  the 
plaintiff  leased  to  Mrs.  Alice  A.  Taylor,  the  defendant  here- 
in, the  two  residences,  known  as  *'1519  and  1525  Joseph 
street,''  in  the  city  of  New  Orleans,  for  the  term  of  three 
years,  commencing  on  the  1st  of  October,  1905,  and  ending 
on  the  30th  of  October,  1908,  for  and  in  consideration  of  a 
monthly  rental  of  one  hundred  and  fifty  dollars,  payable 
monthly.  In  the  act  of  lease  it  was  declared  that  the  lessee 
had  executed  and  delivered  to  plaintiff  notes  in  representa- 
tion of  the  different  installments  of  rent;  but  in  point  of  fact 
such  notes  were  not  delivered  nor  executed.  One  of  the 
stipulations  of  this  lease  was  that,  on  failure  of  the  lessee 
to  pay  the  rent  punctually  at  maturity,  the  rent  for  the 
whole  unexpired  term  of  the  lease  should,  without  putting 
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the  lessee  in  default,  become  at  once  due  and  exigible,  and 
in  case  it  became  necessary  to  put  the  claim  in  the  hands  of 
an  attorney  for  collection,  the  lessee  should  pay,  as  counsel 
fees,  an  additional  sum  of  ten  per  cent  on  the  sum  so  due 
and  exigible,  and,  should  the  lessee  in  any  manner  violate 
any  of  the  conditions  of  the  lease,  the  lessor  reserved  to  him 
the  right  of  immediately  canceling  the  lease  without  putting 
the  lessee  in  default;  the  lessee  expressly  waiving  the  legal 
notice  to  vacate  the  premises.  The  lessee  agreed  to  make  no 
sublease,  in  whole  or  part,  without  the  consent  of  the  lessor. 

On  the  28th  of  March,  1906,  the  plaintiff  instituted  the 
present  suit  against  defendant,  asking  judgment  against  her 
for  the  sum  of  four  thousand  seven  hundred  and  fifty  doU 
lars,  with  interest  from  judicial  demand,  and  recognition  of 
his  lessor's  privilege  upon  all  the  property  and  furniture  in 
the  leased  premises.  In  his  petition  plaintiff  alleged  that 
defendant  had  defaulted  in  paying  part  of  one  of  the  rent 
installments,  and  under  the  stipulation  stated  the  rent  for 
the  whole  unexpired  term  of  the  lease  had  become  due  and 
exigible. 

**^  A  writ  of  provisional  seizure  was  ordered  to  issue,  and 
did  issue,  as  prayed  for,  under  which  the  sheriff  seized  the 
property  and  furniture  in  the  leased  premises. 

On  the  28th  of  March  the  defendant,  under  authority  of 
the  court  so  to  do,  filed  a  motion  to  dissolve  the  writ  of  pro- 
visional seizure  on  the  grounds  (1)  that  the  lease  declared  on 
was  illegal  and  of  no  effect,  for  the  reason  that  she  was  a 
married  woman,  and  was  so  at  the  time  of  the  signing  of 
the  lease,  and  she  was  not  authorized  by  her  husband  to  con- 
tract for  or  sign  the  lease;  (2)  that  she  was  sued  as  a  widow 
on  said  lease,  when  in  truth  and  in  fact  she  was  a  married 
woman,  not  separated  from  bed  and  board,  nor  divorced  from 
her  husband,  and  she  could  not  stand  in  judgment  in  the 
suit,  as  the  debt  sued  on  was  a  community  debt. 

A  sister  of  the  defendant,  a  Mrs.  Waikins,  making  affi- 
davit that  the  furniture  seized  belonged  to  her,  the  sheriff 
compelled  the  plaintiff  to  furnish  an  indemnity  bond.  The 
husband  of  Mrs.  Watkins  intervened,  claiming  ownership  of 
the  furniture,  and  asked  for  an  injunction  against  the  sale. 
The  court  heard  evidence  on  the  intervention  and  the  rule  to 
dissolve,  and  dismissed  both. 

The  defendant,  then,  with  and  under  the  anthorily  of  the 
4Sourt,  filed  an  answer. 
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In  this  answer  she  denied  that  she  was  a  widow,  as  claimed 
to  be  in  the  petition,  and  averred  that  she  was  a  married 
woman,  and  was  such  at  the  date  of  the  siting  of  the  lease^ 
and  that  she  had  always  been  known  as  a  married  woman; 
that  she  had  never  been  judicially  separated  from  her  hus- 
band, who  was  then  living  in  the  city  of  St.  Louis,  Missouri, 
and  that,  in  no  event,  could  she  be  held  liable  for  the  debts 
of  her  husband,  as  was  being  attempted,  the  debt  sued  on 
being  a  debt  of  the  community  existing  between  herself  and 
her  husband,  for  which  he  alone  was  liable;  that,  even  in 
the  event  she  could  be  held  liable  for  the  debt,  she  had  not 
been  '^^  properly  brought  into  court,  as  plaintiff's  petition 
did  not  show  that  she  was  joined  with  her  husband  to  aid 
and  assist  her,  or  in  the  absence  of  her  husband,  by  the  court, 
as  the  practice  and  the  procedure  of  the  Code  of  Practice 
provided  in  such  cases.  She  denied  that  she  was  indebted 
unto  the  plaintiff  whatever,  under  the  lease  as  sued  on.  As- 
suming the  position  of  plaintiff  in  reconvention,  she  prayed 
for  a  judgment  for  five  hundred  dollars  for  counsel  fees, 
that  her  right  to  demand  further  damages  be  reserved,  and 
that  the  writ  of  provisional  seizure  be  set  aside.  The  district 
court  rendered  judgment  in  favor  of  the  plaintiff  against  the 
defendant  for  eleven  hundred  and  fifty  dollars,  with  inter- 
est thereon,  for  one  hundred  and  fifteen  dollars  attorney's 
fees,  with  recognition  and  maintenance  of  plaintiff's  land- 
lord's lien  and  privilege  on  the  property  leased.  Defendant 
has  obtained  and  perfected  a  devolutive  appeal  from  the  judg- 
ment. 

On  the  trial  of  the  case  an  issue  was  raised  as  to  whether 
or  not  the  course  of  the  plaintiff  was  due,  as  he  claimed  it 
was,  to  representations  made  by  the  defendant,  prior  to  and 
at  the  time  of  the  signing  of  the  lease,  that  she  was  a  widow, 
by  reason  of  which  fact  she  was  estopped  from  asserting  or 
claiming  that  she  was  not  such.  A  good  deal  of  testimony 
was  taken  on  that  point,  which  was  evidently  decided  by  the 
trial  judge  adversely  to  the  defendant.  The  evidence  estab- 
lished as  a  fact  that  she  was  a  married  woman  prior  to  and 
at  the  time  of  the  signing  of  the  lease;  that  her  husband 
was  then,  and  is  stiU,  living  at  St.  Louis;  that  he  gave  her 
no  authority  to  make  the  lease  or  to  stand  in  judgment  in  the 
present  suit;  that,  though  she  and  her  husband  were  living 
apart,  they  had  never  been  judicially  separated  or  divorced ; 
that  her  legal  domicile  was  in  the  state  of  Missouri;  that  her 
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husband  had  never  lived  in  Louisiana,  nor  consented  to  his 
wife's  coming  to  live  in  Louisiana;  that  there  is  presently 
***  pending  in  Missouri  a  suit  brought  against  her  by  her 
husband  for  a  divorce  for  desertion  and  ill-treatment. 

On  the  trial  plaintiff  offered  in  evidence  section  4335  of 
the  Revised  Statutes  of  Missouri  of  1899  [Ann.  Stats.  1906, 
p.  2378],  which  is  as  follows: 

"Sec.  4335.  Wife  deemed  feme  sole  for  what  purposes. — 
A  married  woman  shall  be  decreed  a  feme  sole  so  far  as  to 
enable  her  to  carry  on  and  transact  business  on  her  own  ac- 
count, to  contract  and  be  contracted  with,  to  sue  and  be  sued, 
and  to  enforce  and  have  enforced  against  her  property  such 
judgments  as  may  be  rendered  against  her,  and  may  sue  or 
be  sued  at  law,  or  in  equity,  with  or  without  her  husband 
being  joined  as  a  party :  provided  a  married  woman  may  in- 
voke all  exemption  and  homestead  laws  now  in  force  for  the 
protection  of  personal  and  real  property  owned  by  the  head 
of  a  family  except  in  cases  where  the  husband  has  claimed 
such  exemption  and  homestead  rights  for  the  protection  of 
his  own  property":  Rev.  Stats.  1889,  sec.  6864. 

It  will  be  noticed  that  in  none  of  the  pleadings  filed  by 
her  does  she  assert  or  pretend  that  the  property  provisionally 
seized  belongs  to  herself.  It  will  be  also  noticed  that  the  trial 
judge  authorized  her  to  file  an  answer  in  this  case  and  that 
she  has  acted  under  such  authority. 

The  defendant  is  temporarily  within  the  state,  without  the 
consent  or  authority  of  her  husband,  and  there  is  nothing 
before  us  tending  to  show  that  she  acquired  any  property 
here.  There  is  certainly  none  involved  in  the  present  litiga- 
tion. The  issue  as  to  the  ownership  of  the  property  seized 
is  one  entirely  between  the  plaintiff  and  Watkins  and  his 
wife.  Defendant  has  only  been  brought  into  court  (as  dis- 
closed by  the  evidence)  touching  her  personal  liability  for 
a  debt  contracted  by  herself.  Having  the  right  under  tho 
law  of  her  domicile  to  enter  into  contracts  as  if  a  feme 
sole,  her  capacity  to  do  so  accompanies  her  wherever  she 
may  go,  and  her  liability  on  such  contracts  is  not  extin- 
guished by  the  fact  that  she  may  have  exercised  her  legal 
right  as  this  defendant  ^^^  did  into  another  state.  Laws 
enacted  by  certain  states  for  the  protection  of  married 
women,  by  requiring  the  authorization  of  their  husbands  to 
their  contracts,  are  personal  statutes,  and  if,  in  the  state 
where  the  parties  have  their  domicile,  such  protective  laws 
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are  not  deemed  necessary,  but  really  more  narrow  and  re- 
strictive than  they  should  be,  it  is  not  the  duty  of  the  states 
in  which  those  parties  may  chance  to  temporarily  sojourn  to 
safe^ard  their  rights  or  restrict  their  actions  in  a  manner 
or  to  an  extent  other  and  different  from  what  is  provided 
for  in  the  state  of  their  domicile. 

We  think  these  remarks  apply  equally  to  protective  stat- 
utes  requiring  women  to  be  authorized  by  their  husbands  to 
stand  in  judgment  in  suits  or  to  have  their  husbands  joined 
with  them  in  such  suits.  In  the  case  at  bar  defendant  her- 
self sought  and  obtained  the  authority  of  the  trial  judge 
to  file  her  answer.  When  she  availed  herself  of  the  authoriza- 
tion and  went  into  court,  as  she  undoubtedly  had  the  right 
to  do,  she  joined  issue  with  the  plaintiff  upon  his  demand^ 
and  from  that  time  forward,  if  not  before,  she  had  full  power 
to  present  all  of  her  defenses.  The  authority  to  file  the  an- 
swer carried  with  it,  as  a  legal  consequence,  the  right  to  make 
good,  if  she  could,  all  the  allegations  of  that  answer. 

We  find  no  error  in  the  judgment  appealed  from,  and  it  is 
hereby  affirmed. 


On  Conflict  of  Laws  as  affecting  the  rights  and  obligations  of  married 
women,  see  the  note  to  Locke  v.  McPherson,  85  Am.  St.  Bep.  552. 


TRAVIS  V.  KANSAS  CITY,  SHREVEPOBT  AND  GULP 

RAILROAD  COMPANY. 

[119  La.  489,  44  Soath.  274.] 

BAIIiBOADS — ^Liability  of  Lessor  for  Injury  to  Employ6  of 
Lessee. — ^In  the  absence  of  charter  or  statutory  authority  to  lease  ita 
road,  a  railroad  company  is  not  liable  to  an  employ^  of  the  lessee 
company  for  a  breach  of  duty  arising  under  the  contract  of  employ- 
ment, as,  for  instance,  the  duty  of  providing  a  safe  place  to  work  in. 
(p.  527.) 

BAILBOADS — Master  and  Servant — Safe  Place  to  Work  In. — 
The  duty  of  the  master  to  furnish^  the^  servant  a  safe  place  to  work 
in  is  nothing  more  than  one  of  the  implied  obligations  ox  the  contract, 
and  is  not  a  duty  arising  from  the  general  relation  which  a  railroad 
company  occupies  toward  the  public,  or  toward  the  servant  as  one  of 
the  public,     (p.  528.)  '^ 

MASTEB  AND  SEBVANT— Safe  Place  to  V^ork  in. — ^The  ques- 
tion of  what  light  shall  be  furnished  to  an  employ^  to  work  by  on 
the  premises  of  the  employer  is  one  strictly  between  the  employ^  a» 
such  and  the  employer  as  such,  independent  of  any  duty  which  the 
employer  may  owe  to  the  public,    (p.  528.) 
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Alexander  &  Wilkinson,  for  the  appellant 
Hall  &  Jack,  for  the  appellee. 

^^  PROVOSTY,  J.  Plaintiflf's  husband  was  a  brakeman 
on  one  of  the  yard,  or  switching,  locomotives  of  the  defend- 
ant company.  The  defendant  company's  railroad  was  be- 
ing operated  by  another  railroad  company  under  some  agree- 
ment between  the  two  companies,  and  ^®^  the  contract  of 
plaintiff's  husband  was  with  the  operating  company.  He 
was  crushed  to  death  in  a  collision  between  the  locomotive 
he  was  working  on  and  a  lot  of  dead  cars  that  stood  in  the 
darkness  on  the  yard  of  the  defendant  company.  Plaintiff 
sues  for  his  death,  alleging  that  it  occurred  through  the  neg- 
ligence of  the  defendant  company  in  having  failed  while 
constructing  the  road  to  make  provision  for  lighting  the  yard, 
and  through  the  negligence  of  both  companies  in  not  having 
lighted  said  yard. 

Plaintiff  invokes  the  doctrine  of  Muntz  v.  Algiers  R.  Co., 
Ill  La.  423,  100  Am.  St.  Rep.  495,  35  South.  624,  64  L.  R. 
A.  222,  and  Hamilton  v.  Louisiana  &  N.  W.  R.  R.  Co.,  117 
La.  243,  41  South.  560,  6  L.  R.  A.,  N.  S.,  787,  to  the  effect 
that,  in  the  absence  of  charter  or  statutory  permission  to 
lease  its  road,  a  railroad  company  is  held  answerable  for  the 
breach  on  the  part  of  its  lessee  of  any  of  those  duties  im- 
posed upon  the  lessor  company  by  its  charter  or  by  law  in 
favor  of  the  public;  that  is  to  say,  of  carrying  freight  and 
passengers  safely  and  of  operating  with  due  care  to  the  safety 
of  the  public  generally. 

In  considering  the  liability  of  the  lessor  company,  how- 
ever, the  courts  have  made  a  distinction  between  an  employ^ 
and  the  public  generally,  holding  that  the  employ^  cannot 
recover  for  the  breach  of  a  duty  arising  under  the  contract 
of  employment,  as,  for  instance,  the  duty  of  providing  a  safe 
place  to  work  in:  East  Line  &  Red  River  R.  Co.  v.  Culber- 
son, 72  Tex.  375,  13  Am.  St.  Rep.  805,  10  S.  W.  706,  3  L. 
R.  A.  567 ;  Baltimore  &  0.  Ry.  Co.  v.  Paul,  143  Ind.  23,  40 
N.  E.  519,  28  L.  R.  A.  216;  Caruthers  v.  Kansas  City  etc. 
Ry.  Co.,  59  Kan.  629,  54  Pac.  673,  44  L.  R.  A.  737 ;  Axline 
v.  Toledo  etc.  R.  Co.  (C.  C),  138  Fed.  169;  Beltz  v.  Balti- 
more &  0.  R.  Co.  (C.  C),  137  Fed.  1016;  Williard  v.  Spar- 
tanburg  etc.  R.  Co.  (C.  C),  124  Fed.  796;  Hukill  v.  Mays- 
ville  etc.  R.  Co.  (C.  C),  72  Fed.  745;  Curtis  v.  Cleveland 
etc.  E.  Co.  (C.  C),  140  Fed.  777;  ^^  Yeates  v.  lUinois  C. 
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R.  R.  Co.  (C.  C),  137  Fed  943;  Hanna  v.  Chattanooga  &  N. 
Ry.  Co.,  88  Tenn.  310,  12  S.  W.  718,  6  L.  R.  A.  727. 

The  duty  of  the  master  to  furnish  the  servant  a  safe  place 
to  work  in  is  nothing  more  than  one  of  the  implied  obliga- 
tions of  the  contract:  Bailey  on  Master's  Liability  for  Injury 
to  Servants,  p.  1.  It  is  not  a  duty  arising  from  the  general 
relation  which  the  railroad  occupies  toward  the  public  or  to- 
ward the  servant  as  one  of  the  public. 

The  learned  counsel  for  plaintiff  argues  that  this  duty  to 
light  the  yard  was  a  duty  owing  to  the  public  by  the  lessor 
company,  and  not  one  merely  arising  out  of  the  contract. 
We  take  a  different  view.  "We  think  that  the  question  of 
what  light  shall  be  furnished  to  the  employe  to  work  by  on 
the  premises  of  the  employer  is  one  strictly  between  the  em- 
ploye as  such  and  the  employer  as  such. 

The  exception  of  no  cause  of  action  should  have  been  sus- 
tained. 

Judgment  set  aside,  and  suit  dismissed. 


The  Liability  of  a  Lessor  Bailwa/y  Corporation  for  the  acts  and  iieg- 
ligeDce  of  the  lessee  company  is  discussed  in  the  notes  to  Lee  ▼. 
Southern  R.  B.  Co.,  68  Am.  St.  Rep.  147;  Ohio  etc.  R.  R.  Co.  v.  Dun- 
bar, 71  Am.  Dec.  295.  In  Ackerman  v.  Cincinnati  etc.  B.  R.  Co.,  143 
Mich.  58,  114  Am.  St.  Rep.  640,  it  is  held  that  the  lessor  railroad  com- 
pany was  relieved  from  responsibility  for  the  acts  of  the  lessee  in  the 
repair  and  maintenance  of  the  road.  But  in  Mantz  y.  Algiers  ete. 
Ry.  Co.,  Ill  La.  *423,  100  Am.  St.  Rep.  495,  a  street  railroad  cor- 
poration was  held  liable  for  the  negligent  operation  of  the  road  by 
another  company  to  which  it  had  leased  it.  And  in  Harden  v.  North 
('arolina  R.  R.  Co.,  129  N.  C.  354,  85  Am.  St.  Rep.  747,  it  was  held 
that  a  railroad  company,  under  a  charter  authority  to  "farm  out  the 
right  of  transportation,''  cannot  relieve  itself  from  liability  for  any 
acts  or  torts  committed  by  its  lessee. 
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SUCCESSION  OF  GABISSO. 

[119  La.  704,  44  Sonth.  438.] 

DIVOBOE— Adnltery — ^Identiflcati<m  of  Accomplice. — ^If  a  peti- 
tion for  divoree  charges  adultery  between  the  defendant  and  a  named 
aecompliee  as  the  sole  ground  therefor,  and  the  judgment  of  final 
divoree  recites  that  it  wis  rendered  after  due  proof ,  although  the  evi- 
dence is  not  preserved,  the  identification  of  the  accomplice  is  suffi- 
cient for  the  purposes  of  a  statute  prohibiting  and  declaring  null 
marriage  between  a  person  divorced  for  adultery  and  his  or  her  ac- 
complice therein,     (p.  533.) 

MABBIAOB  AND  DIVOBOB— Pxobibitad  Maniages.— Under  a 
statute  prohibiting  and  declaring  null  marriages  between  persons  who 
are  divorced  for  adultery  and  their  accomplices  therein,  a  marriage 
between  one  who  has  been  divorced  for  adultery  and  the  accomplice 
therein  with  knowledge  of  tiba  marriage  is  absolutely  void  and  with* 
oat  civil  effects,    (p.  534.) 

OONSTITUnONAL  LAW— Prohibited  Manciages.— A  constitu- 
tional proviaion  prohibiting  marriages  between  certain  persons  is  self- 
acting,  if  there  is  no  other  provision  in  the  constitution  limiting  ita 
operation,     (p.  535.) 

MABBIAQB— Valldity--Ooiiilict  of  Laws.— If  a  citizen  and 
resident  of  one  state,  whose  status  is  governed  by  its  laws,  goes  into 
another  state  and  there  contracts  a  marriage,  which,  from  considera- 
tions of  morality  and  public  policy,  he  is  prohibited  from  contracting 
at  home,  such  marriage  is  void  in  the  state  of  his  domicile,  (pp.  535, 
536.) 

MABBTAQB— Validity— Limitations.— The  plea  of  prescription 
cannot  avail  to  sustain  or  protect  an  absolutely  void  marriage  con- 
tracted in  contravention  of  public  policy  and  good  morals  and  not 
susceptible  of  ratification,     (p.  536.) 

DESCJENT  AKD  DISTBIBimOK— -E8toi>pel  Against  Heln.— 
Brothers  and  sisters,  by  renouncing  the  succession  of  a  deceased 
brother  in  favor  of  their  mother,  do  not  thereby  estop  themselves  from 
contesting  the  right  of  the  children  of  such  brother  to  share  in  the 
mother 'a  estate,     (p.  536.) 

Hall  &  Monroe,  for  the  appellants. 

E.  H.  McCaleb,  for  the  appellees. 

^«^  MONROE,  J.  Mrs.  Catherine  Gabisso,  widow  of  Jo- 
seph Frigerio,  Jr.,  died  in  this  ''®®  city  March  12,  1906,  leav- 
ing six  children,  to  wit,  Angele,  divorced  wife  of  Quiseppe 
Vagge,  Therese,  Louis,  Alphonse,  John,  and  James,  and  leav- 
ing a  will  whereby  she  bequeathed  the  disposable  portion  of 
her  estate  to  her  two  daughters  and  appointed  them  her  ex- 
ecutrices.  After  letters  testamentary  had  been  issued,  and 
an  inventory  taken,  Mrs.  Louise  Cuevas  presented  to  the 
court  a  petition  alleging  that  she  is  the  widow  of  Joseph 
LouLs  Frigerio,  predecea.sed  son  of  Mrs.  Catherine  Frigerio 
and  father  of  two  minor  children  of  whom  petitioner  is  the 
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mother  and  guardian,  and  praying  that  the  minors  be  recog- 
nized as  forced  heirs  of  their  grandmother  and  sent  into  pos- 
session of  an  i^idivided  one-seventh  interest  in  her  estate. 
To  this  petition  the  above-named  children  and  heirs  of  Mrs: 
Catherine  Prigerio  answer,  admitting  that  their  brother, 
Joseph  Louis,  died  in  1896,  but  denying  that  the  minors  rep- 
resented by  plaintiff  are  forced  heirs  of  Mrs.  Catherine  Fri- 
gerio,  or  that  they  are  entitled  to  any  part  of  the  property 
left  by  her,  or  that  Mrs.  Louise  Cuevas  was  ever  lawfully 
married  to  their  brother.  Further  answering,  they  allege 
that  on  May  15,  1892,  the  date  upon  which  such  marriage  is 
said  to  have  been  celebrated,  Louise  Cuevas  and  Joseph  Louis 
Frigerio  were  residents  of  Bay  St.  Louis,  Mississippi;  that 
Louise  Cuevas  was  a  person  having  one-eighth,  or  more,  of 
negro  blood,  whilst  Joseph  Louis  Frigerio  was  a  white  man; 
that  marriage  between  such  persons  was  prohibited  by  the 
law  of  Mississippi;  and  that,  if  the  two  mentioned  entered 
into  a  marriage,  the  same  waa  null  and  void.  They  further 
allege  that  on  September  30,  1882,  Joseph  Louis  Frigerio  was 
married,  in  Switzerland,  to  Emma  Rochat,  and  thereafter 
established  a  matrimonial  domicile  in  New  Orleans,  but  that 
he  also  lived,  both  in  this  city  and  at  Bay  St.  Louis,  in  open 
adulterous  concubinage  with  Louise  Cuevas ;  that  in  Septem- 
ber, 1891,  his  wife  brought  suit  for  '^^  divorce,  assigning 
said  adultery  and  concubinage  as  her  cause  of  action,  and 
obtained  judgment  therein,  in  December  following,  that,  un- 
der the  Civil  Code,  article  161,  said  Joseph  Louis  Frigerio 
could  not  thereafter  legally  have  married  his  accomplice  in 
such  wrongdoing,  and  that  such  marriage  can  have  produced 
no  civil  results,  as  the  same  was  contracted  with  knowledge 
of  the  facts  and  in  bad  faith.  To  the  attack  upon  her  mar- 
riage, plaintiff  pleads  the  prescription  of  five  and  ten  years. 
She  also  pleads  estoppel,  resulting,  as  she  alleges,  from  the 
fact  that  defendants  renounced  the  succession  of  their  brother, 
Joseph  Louis  Frigerio. 

The  facts  of  the  case  are  as  follows:  In  1882,  Joseph  Louis 
Frigerio  married  Emma  Rochat  and  brought  her  to  live  in 
New  Orleans,  as  alleged  in  the  answer.  In  1888,  being  then 
employed  as  a  clerk  and  watchmaker  in  his  mother's  store, 
he  made  an  acquaintance  with  Louise  Cuevas,  which  ripened 
into  an  illicit  connection,  and  resulted  in  his  bringing  her 
(from  Bay  St.  Louis,  where  she  lived)  to  this  city  and  here 
living  with  her  in  concubinage,  and  in  his  wife's  bringini^ 
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suit  against  him  for,  and  obtaining  judgment  of,  final  di- 
Yorce,  on  the  ground  that  he  was  committing  adultery  and 
living  in  concubinage  \>rith  said  Louise  Cuevas.  In  the  suit 
thus  brought,  defendant  was  cited,  personally,  but  permitted 
judgment  by  default  to  be  confirmed  against  him,  in  Decem- 
ber, 1891 ;  the  fact  being  that  he  was  then  living  with  Louise 
Cuevas,  who  knew  that  he  was  a  white,  married  man,  and 
that  she  was  an  octoroon.  On  May  15,  1892,  Frigerio  and 
Louise  Cuevas  were  married  at  Bay  St.  Louis,  and,  whilst 
they  may  have  spent  some  little  time  there,  they  afterward, 
as  before,  mainly  resided  in  New  Orleans.  Article  263  of  the 
constitution  of  the  state  of  Mississippi  (in  force  at  the  date 
of  the  marriage  in  question)  reads,  in  part:  ''^  **The  mar- 
riage of  a  white  person  with  a  negro,  or  mulatto,  or  a  person 
having  one-eighth,  or  more,  of  negro  blood,  shall  be  unlawful 
and  void." 

And  the  statute  law,  thereafter  enacted  to  conform  to  the 
constitution,  imposes  a  penalty  for  such  marriages  beyond 
that  of  nullity:  Ann.  Code  Miss.,  1892,  sec.  2859.  In  1896, 
Joseph  Louis  Frigerio  died,  in  New  Orleans,  and,  defendants 
having  renounced  his  succession,  his  mother  (who  was  advised 
that  his  marriage  was  void)  was  put  in  possession  of  his 
estate,  as  his  sole  heir,  though  it  does  not  appear  that  he  left 
anything  of  value;  the  purpose  in  opening  his  succession 
having  been,  in  all  probability,  to  clear  the  title  of  certain 
real  estate  which  had  belonged  to  the  community  formerly 
existing  between  his  parents. 

The  alleged  marriage  relied  on  by  plaintiff  was,  as  we  have 
seen,  prohibited,  on  pain  of  nullity,  and  denounced  an  offense, 
where  made.  For  another  reason,  it  was  placed  in  the  same 
category  by  the  law  of  the  man's  domicile,  since  article  161 
of  the  Civil  Code  of  this  state  reads:  "In  case  of  divorce,  on 
account  of  adultery,  the  guilty  party  can  never  contract  mat- 
rimony with  his,  or  her,  accomplice  in  adultery,  under  pen- 
alty of  being  considered  and  prosecuted  as  guilty  of  bigamy, 
and  under  penalty  of  the  nullity  of  the  marriage.'' 

Plaintiff's  counsel  opens  his  argument  by  saying:  ''It  be- 
ing conclusively  established  that  Joseph  Louis  Frigerio,  de- 
ceased, was  always  domiciled  in  New  Orleans,  and  Louise 
Cuevas  was,  up  to  the  time  of  her  marriage,  domiciled  in  Bay 
St.  Louis,  Miss.,  it  therefore  follows  that  his  capacity  to  con- 
tract marriage,  and  the  validity  of  the  marriage  itself,  are 
governed  exclusively  by  the  laws  of  his  domicile.'* 
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He  then  contends  that  the  article  of  the  Civil  Code  cited 
has  no  application  because  plaintiff,  as  he  alleges,  is  not  suffi- 
ciently identified  as  the  accomplice  in  adulteiy  of  Joseph 
Louis  Frigerio;  her  name  not  being  ^^  mentioned  in  the 
judgment  of  divorce  obtained  against  him,  or  in  any  reasons 
for  judgment,  or  in  any  testimony  given  in  support  thereof, 
so  far  as  shown  by  the  record ;  and  this  view  was  adopted  by 
the  judge  a  quo,  who  seems  to  have  been  of  the  opinion  that 
the  article  finds  its  application  only  in  cases  where  the  judg- 
ment of  divorce  mentions  the  name  of  the  accomplice.  This 
theory,  however,  finds  no  support  in  the  language  of  the  law, 
and  the  idea  that  it  is  supported  by  interpretations  placed 
by  French  jurists  on  article  298  of  the  Code  Napoleon  appears 
to  us  to  be  based  upon  a  misapprehension.  The  article  of 
the  French  code  reads:  ''Art.  298,  Dans  le  cas  de  divorce 
admis  en  justice  pour  cause  d'adultdre,  I'Spoux  coupable  ne 
pourra  jamais  se  marier  avec  son  complice.  La  femme  adul- 
t^re  sera  condamn6e  par  le  meme  jugement  et  sur  la  requisi- 
tion du  ministire  public,  k  la  reclusion  dans  une  maison  de 
correction  pour  un  temps  d6termin6,  qui  ne  pourra  Stre 
moindre  de  trois  mois,  ni  exc6der  deux  ann^es." 

It  will  be  seen  that,  where  the  accomplice  is  a  woman,  this 
law  requires  that,  upon  the  demand  of  the  minister,  she  shall 
be  condemned  by  the  same  judgment  that  awards  the  divorce, 
and  that,  upon  the  other  hand,  unlike  our  law,  it  does  not  de- 
nounce as  null  marriages  contracted  in  violation  of  its  prohi- 
bition. The  French  jurists,  therefore,  in  the  main,  concur 
in  the  view  that  it  is  merely  prohibitive,  or,  as  we  would  say, 
directory;  but  they  also  concur  that,  construed  in  that  way, 
it  finds  its  application  in  any  case  where,  from  all  the  facts 
and  circumstances,  and  without  a  specific  judicial  finding  to 
that  effect,  a  particular  person  is  identified  as  the  accomplice ; 
the  idea  being  expressed  by  one  of  the  commentators  as  fol- 
lows: **Dans  toutes  les  hypothtees  qui  viennent  d'etre  exam- 
inees, la  quality  de  complice  resultera  done,  soit  d'une  pi^ce 
de  la  procedure,  soit  d'une  mention  contenue  dans  le  juge- 
ment. Or  I'article  298,  n'exigeant  que  la  quality  de  complice 
soit  etablie  d'une  mani^re  particuli^re,  il  suffit^  comme  I'a  de- 
cide la  eour  de  Paris,  que  de  1 'ensemble  des  faits  et  circon- 
stance  de  1 'affaire,  et  sans  qu'il  soit  besoin  d'une  constatation 
judiciare,  le  nom  du  complice  apparaisse  d'une  '^^^  fagon 
certaine  et  incontestable":  Hue,  Tome  2,  c.  Ill,  art.  298; 
Effets  du  Divorce;   Code  Civil.    See,  also,  Demante-Code 
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Civil,  Tome  1,  p.  528,  No.  367;  Baudry-Lacontinerie,  vol. 
3,  p.  164,  No.  259 ;  Dalloz-Code  Civil,  Tome  1,  art  298, 
p.  559 ;  Laurent,  vol.  2,  No.  484. 

Counsel  for  plaintiff,  referring  to  Mrs.  Emma  Frigerio's 
petition  for  divorce,  says:  '* There  are  two  charges  in  the  peti- 
tion :  'That  her  husband  is  guilty  of  adultery,  and  is  now  living 
in  open  concubinage  with  one  Louise  Cuevas,  at  No.  153  St. 
Anthony  street,  in  New  Orleans.'  Adultery  with  whom  we 
know  not,  for  the  name  is  not  disclosed,  and  concubinage  with 
Louise  Cuevas,  are  both  charged  in  the  averment.  We  are 
left  in  ignorance  as  to  which  charge,  if  either,  or  both,  was 
proven  or  not." 

In  the  petition  for  divorce,  as  copied  in  the  transcript,  we 
find  no  comma  after  the  word  ** adultery";  the  charge  read- 
ing: ''That  her  said  husband  is  guilty  of  adultery  and  is  now 
living  in  open  concubinage  with  one  Louise  Cuevas,"  etc. — 
which,  as  we  understand  the  language,  means  to  say  that  the 
petitioner's  husband  is  now  guilty  of  adultery  with  one  Louise 
Cuevas  and  is  now  living  in  open  concubinage  with  one  Louise 
Cuevas,  and  we  should  be  disposed  to  adopt  that  interpreta- 
tion, even  if  there  were  a  comma  where  the  learned  counsel 
has,  inadvertently,  placed  it,  since  there  are  few  lawyers,  we 
imagine,  who  do  not  know  that  proof  would  be  inadmissible 
in  support  of  a  bare  allegation  of  adultery,  without  specifica- 
tion of  person,  time,  or  place:  Compton  v.  Compton,  9  La. 
Ann.  499.  The  name  of  the  accomplice  is  therefore  declared 
on  the  face  of  the  petition.  There  was,  and  is,  no  law  requir- 
ing the  testimony  to  be  reduced  to  writing  or  otherwise  pre- 
served in  the  record ;  and  it  would  have  been  entirely  outside 
of  the  law,  and  unheard  of,  for  the  judge  to  have  mentioned 
the  name  of  the  accomplice,  who  was  not  before  him,  in  the 
judgment,  the  whole  of  which,  save  the  merely  formal  parts, 
reads  as  follows:  '^^^  "On  motion  of  Ker  &  Duvignead,  of 
counsel  for  plaintiff,  and  on  producing  due  proof  in  support 
of  plaintiff's  demand,  the  law  and  the  evidence  being  in  her 
favor:  It  is  ordered,  adjudged  and  decreed  that  the  judgment 
by  default,  herein  entered  on  November  13,  1891,  be  now  con- 
firmed and  made  fiinal,  and,  accordingly,  that  there  be  judg- 
ment in  favor  of  plaintiff,  Emma  Rochat,  wife  of  J.  Louis 
Frigerio,  against  said  J.  Louis  Frigerio,  her  husband,  decree- 
ing a  divorce  a  vinculo  matrimonii,  forever  dissolving  the 
bonds  of  matrimony  heretofore  existing  between  them,  and 
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costs  of  suit. '  *  Rendered  December  14,  and  sigxied  December 
19,  1891. 

Apart  from  the  presumption  to  that  effect,  the  recital, 
signed  by  the  judge,  that  due  proof  was  administered,  is  as 
good  evidence  of  that  fact  as  could  well  be  furnished,  and, 
as  no  proof  could  have  been  administered,  under  the  plead- 
ings, and  none  other  was  needed,  to  have  authorized  the  judg- 
ment rendered,  save  proof  of  the  adultery  and  concubinage  al- 
leged, the  identification  of  the  plaintiff  herein  as  the  accom- 
plice is  necessarily  complete. 

Beyond  this,  and  if  any  corroborative  evidence  were  needed 
to  support  what  appears  to  us  to  be  a  plain  proposition,  it 
has  been  abundantly  shown,  in  the  instant  case,  that  in  Sep- 
tember, 1891,  when  the  divorce  suit  was  begun,  J.  Louis  Fri- 
gerio  was,  as  a  matter  of  fact,  living  in  concubinage  with  plain* 
tiff  on  St.  Anthony  street,  in  this  city,  and  that  on  the  17th 
of  that  month  he  registered  the  death  of  an  infant,  two  days 
old,  to  which  he  gave  an  assumed  name,  but  which  was  the 
issue  of  that  relation.  By  virtue,  therefore,  of  the  explicit 
declaration  of  the  law  to  that  effect,  his  subsequent  marriage 
with  plaintiff  was  absolutely  void,  and,  having  been  made  in 
bad  faith,  by  both  of  the  contracting  parties,  is  without  civil 
effects :  Succession  of  Taylor,  39  La.  Ann.  823,  2  South.  581 ; 
Succession  of  Minvielle,  15  La.  Ann.  342. 

In  the  Hernandez  case  (46  La.  Ann.  962,  15  South.  461, 
24  L.  R.  A.  831),  upon  which  the  learned  judge  a  quo  seems  to 
have  relied,  the  syllabus  reads,  in  part,  as  follows:  **The  prohi- 
bition of  article  161  of  the  Civil  Code  ....  is  directed  against 
marriage  between  '^^^  the  guilty  spouse  and  the  particular 
person,  or  persons,  who  are  designated  in  the  petition  for  di- 
vorce, or  described  in  the  evidence  in  support  of  it,  and  upon 
which  petition  and  evidence  the  decree  of  divorce  is  founded." 

And  this  syllabus  is  sustained  by  the  text  of  the  opinion ;  it 
being  there  found  by  the  court  that  the  action  for  divorce, 
then  under  consideration,  was  not  founded  on  any  charge  of 
adultery  in  which  the  second  wife  of  the  divorcee  was  alleged 
or  shown  to  have  been  a  participant,  and  the  fact  being  that 
it  was  not  shown  that  her  name  had  been  mentioned  in  the 
divorce  suit,  either  in  the  pleadings,  the  evidence,  or  the 
judgment:  Succession  of  Hernandez,  46  La.  Ann.  962,  15 
South.  461,  24  L.  R.  A.  831. 

In  view  of  the  statement  which  the  learned  counsel  makes 
in  the  opening  of  his  argument,  and  which  we  have  heretofore 
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quoted,  there  would  seem  to  be  nothing  more  to  be  said  upon 
the  subject  of  the  validity  of  the  marriage  in  question.  Fur- 
ther along  in  the  counsel's  brief,  however,  we  find  the  follow- 
ing, to  wit:  ** Defendants  encounter  another  insuperable  ob- 
stacle to  the  pretended  invalidity  of  the  marriage The 

disability  to  remarry,  after  divorce,  attaches  only  by  way  of 
penalty,  within  the  state,  and  a  valid  marriage  may  be  con- 
tracted in  another  state  which  will  be  recognized  in  the  former 
state  where  the  divorce  was  granted." 

And,  upon  the  basis  of  the  proposition  thus  stated,  it  is 
argued  that  plaintiff's  marriage  at  Bay  St.  Louis  was  valid, 
because  the  statute  law  of  Mississippi,  then  in  force,  prohib- 
ited marriages  only  between  white  persons  and  persons  having 
one-fourth  negro  blood,  and  it  is  said  that  the  provisions  of 
the  constitution,  bringing  persons  having  one-eighth  negro 
blood  within  the  prohibition,  had  not  become  operative.  "We 
do  not,  however,  so  understand  the  situation.  It  is  undis- 
puted that  the  constitution  had  been  adopted  and  was  in  force, 
so  far  as  it  was  self-acting,  and  article  263,  as  we  have  seen, 
reads:  '^^^  *'The  marriage  of  a  white  person  with  ....  a 
person  who  shall  have  one-eighth,  or  more,  of  negro  blood 
shall  be  unlawful  and  void." 

It  seems  clear  that  no  then  existing  statute  fixing  the  per- 
missible limit  of  negro  blood  at  one-fourth,  could  be  invoked 
as  controlling  the  language  thus  used  in  the  constitution,  save 
by  virtue  of  some  other  provision  of  the  constitution  itself, 
and  no  such  other  provision  has  been  called  to  our  attention, 
which  can  avail  the  plaintiff.  To  the  contrary,  article  274, 
which  has  been  offered  in  evidence,  provides  that,  with  cer- 
tain exceptions,  the  laws  repugnant  to  the  constitution  should 
continue  in  force  only  until  April  1, 1892,  and  plaintiff's  mar- 
riage was  not  celebrated  until  May  15,  1892.  Apart  from 
that,  the  proposition  that,  when  a  citizen  and  resident  of 
Louisiana,  whose  status  is  governed  by  its  laws,  goes  into  an 
adjoining  state  and  there  contracts  a  marriage,  which,  from 
considerations  of  morality  and  public  policy,  he  is  prohibited 
from  contracting  at  home,  the  law  of  his  domicile  can  be  in- 
voked to  give  effect  to  such  marriage  and  its  consequences, 
is  untenable.  The  court  has  said:  **We  understand  the  rule 
to  be  well  settled  that  marriages,  valid  by  the  law  of  the  coun- 
try where  they  are  entered  into,  are  valid  in  any  other  country 
to  which  the  parties  may  remove,  unless  there  exists,  from  rea- 
sons of  public  policy,  in  the  country  to  which  they  remove, 
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some  impediment  by  the  laws  of  that  country,  or  that  sach 
marriages  are  in  derogation  of  good  morals.  In  such  excep- 
tional cases,  comity  could  not  be  invoked  to  recognize  their 
validity":  Succession  of  Caballero  v.  Executor,  24  La.  Ann. 
575;  Saul  V.  His  Creditors,  5  Mart.  (N.  S.)  569,  16  Am.  Dec. 
212;  Dupre  v.  Bonard's  Exr.,  10  La,  Ann.  411;  Babin  v. 
Le  Blanc,  12  La.  Ann.  367 ;  Succession  of  Taylor,  39  La.  Ann. 
823,  2  South.  581. 

And  in  other  jurisdictions  it  is  held  that:  ''The  rule  that 
a  marriage  valid  where  celebrated  is  valid  everywhere  is  sub- 
ject to  the  exception  that  foreign  marriages,  though  valid 
where  celebrated,  will  not  be  recognized  as  valid  if  they  are : 
First,  polygamous;  second,  incestuous;  or,  third,  in  other  re- 
spects obnoxius  to  the  laws  and  the  public  policy  of  the  coun- 
try where  such  marriages  are  assailed":  19  Am. 4  Eng.  Ency. 
of  Law,  pp.  1211,  1212. 

''Another  exception  to  the  rule — ^that  the  lex  ^*  loci  gov- 
erns the  validity  of  marriages — is  that  marriages  in  evasion  of 
the  laws  of  the  domicile  will  not  be  recognized  as  valid":  19 
Am.  &  Eng.  Ency.  of  Law,  p.  1213. 

The  marriage  here  relied  on,  being  an  absolute  nullity  in 
contravention  of  public  policy  and  good  morals,  was  not  sus- 
ceptible of  ratification,  acquired  no  validity  by  the  lapse  of 
time,  remains  open  to  attack,  and  cannot  serve  as  the  basis 
of  an  action;  in  short,  in  legal  contemplation,  it  has  never 
existed.  The  plea  of  prescription  cannot  therefore  avail  to 
sustain  or  protect  it :  Y aughan  v.  Christine,  3  La.  Ann.  328 ; 
Succession  of  Minvielle,  15  La.  Ann.  342.  As  the  defendants 
are  not  now  claiming  an3rthing  that  they  surrendered,  in  re- 
nouncing their  brother's  succession  in  favor  of  their  mother, 
it  does  not  appear  to  us  that  they  are  affected  by  any  estoppel. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment appealed  from  be  annulled,  avoided  and  reversed,  and 
tb.at  plaintiff's  demand  be  rejected,  and  this  suit  dismissed, 
at  her  costs  in  both  courts. 


On  What  Marriages  are  Void,  see  the  note  to  State  t.  LoweU,  79  Am. 
St.  Bep.  361.  Ab  a  rule,  a  marriage  that  is  valid  at  the  place  where 
celebrated  is  valid  everywhere,  unless  it  coDtravenes  the  law  as  gen- 
erally recognized  by  Christian  nations,  or  is  declared  invalid  by  the 
local  law-making  power:  Penegar  ▼.  State,  87  Tenn.  244,  10  Am.  St. 
Bep.  648;  Commonwealth  v.  Graham,  157  Mass.  73,  34  Am.  St.  Bep. 
255;  Estate  of  Wilbar,  8  Wash.  35,  40  Am.  St  Bep.  886;  State  v. 
Shattaek,  69  Yt.  403,  60  Am.  St  Bep.  936. 
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ROGERS  V.  SOUTHERN  FIBER  COMPANY. 

[119  La.  714,  44  South.  442.] 

COBPOBATIOKS — ^Liability  for  Acts  of  Agent. — A  corporation, 
like  an  ordinary  person,  is  responsible  only  for  those  acts  of  its  agent 
which  have  been  done  in  its  name,  and  it  is  not  liable  for  those  which 
have  been  done  in  the  agent's  own  individual  name.     (p.  539.) 

COBPOBATIONS— Liability  for  Act  of  Agent — ^Issne  of  Coun- 
terfeit Stock. — If  the  president  and  local  agent  of  a  corporation,  in  a 
transaction  for  his  individual  account,  delivers  counterfeit  instead  of 
genuine  stock  of  his  corporation,  it  cannot  be  held  liable  therefor, 
(p.  539.) 

PLEADINGkS. — ^Eyidenca  Beceived  Without  Objection  does  not 
have  the  effect  of  enlarging  the  pleadings,  when  such  evidence  is 
admissible  under  them.     (p.  541.) 

00BP0RATI0N8 — ^Power  of  Agent— Issue  of  Counterfeit  Stock. 
If  the  president  and  local  agent  of  a  foreign  corporation  acts  in  its 
name  in  a  fraudulent  transaction,  and  delivers  counterfeit  instead 
of  the  genuine  stock  of  the  corporation,  and  receives  the  money  there- 
for, the  corporation  is  not  liable,  when  it  did  not  profit  by  the  trans- 
action, and  such  agent  did  not  have  authority  to  receive  or  accept 
money  for  the  corporation,  and  never  had  charge  or  control  of,  or 
access  to,  the  funds  of  the  corporation,  or  to  its  stock-books,  or  blank 
stock  certificates  or  to  its  seal.     (pp.  542,  543.) 

CORPORATIONS— Liability  for  Act  of  Agent— Issue  of  Coun- 
terfeit Stock. — ^If  the  president  and  local  agent  of  a  foreign  corpora- 
tion acts  in  its  name  in  a  fraudulent  transaction  in  issuing  counter- 
feit instead  of  the  genuine  stock  of  the  corporation,  and  receives  the 
money  therefor,  the  corporation  is  not  liable  when  such  agent  did 
not  have  authority  to  issue  the  genuine  stock  of  the  company,  and 
was  not  held  out  by  it  to  the  public  as  having  any  such  authority, 
und  was  not  in  the  habit  of  receiving  subscriptions  for  stock,  or  of 
dealing  in  any  way  with  the  certificates  of  stock  of  the  company,  or 
of  receiving  money  in  its  name,  or  for  its  account,     (pp.  544,  545.) 

CORPORATIONS — Act  of  Officer— tissue  of  Counterfeit  Stock. 
Before  a  corporation  can  be  made  liable  in  any  way  for  the  act  of  its 
oflScer  in  issuing  counterfeit  stock,  the  officer  must  be  shown  to  have 
had  authority  to  issue  genuine  stock,     (p.  545.) 

CORPORATIONS — ^Implied  Power  Of  President — tissue  of  Coun- 
terfeit Stock. — ^The  president  of  a  corporation  has  not,  simply  by  virtue 
of  his  office,  the  implied  power  of  binding  his  corporation  by  a  fraud- 
ulent and  counterfeit  issue  of  its  stock,  or  by  receiving  money  in  its 
name  to  be  invested  in  its  stock,     (p.  545.) 

P.  A.  Lelong,  Jr.,  A.  W.  Cooper  and  Hall  &  Monroe,  for 
the  appellants. 

E.  H.  McCaleb,  for  the  appellee. 

"»  PROVOSTY,  J.  The  plaintiff  aUeges  that  he  pur- 
chased  for  three  thousand  five  hundred  dollars,  from  one 
Lawrence,  thirty-five  shares  of  stock  of  the  Southern  Fiber 
Company,  ''*•  a  corporation  organized  under  the  laws  of 
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Maine;  that  said  company  claims  that  said  stock  is  counter- 
feit ;  and  that  said  company  is  liable  in  solido  with  said  Law- 
rence for  the  said  amount  paid  by  petitioner  for  the  said 
counterfeit  stock  for  the  following  reasons : 

''First.  That  said  Southern  Fiber  Company  held  out  and 
represented  said  Abbott  W.  Lawrence  as  its  president,  agent, 
and  representative,  placed  in  his  hands  certificates  of  stock 
and  the  seal  of  the  said  corporation,  and  thus  enabled  him  to 
defraud  plaintiff  out  of  the  sum  of  three  thousand  five  hun- 
dred dollars,  the  price  paid  for  said  stock,  evidenced  by  said 
forged  certificate.  That  said  Southern  Fiber  Company  is 
liable  for  the  fraud  of  its  president  and  for  his  acts  and 
doings;  they  having  placed  it  in  his  power  to  cheat  and  de- 
fraud plaintiff,  and  are  therefore  liable  in  solido  with  him 
for  said  amount. 

''Second.  That  said  Southern  Fiber  Company,  by  its  acts 
and  doings,  aided,  abetted,  and  assisted  the  said  Abbott  W. 
Lawrence  in  defrauding  plaintiff  out  of  said  amount  of  three 
thousand  five  huiKlred  dollars  paid  to  him  for  said  stock,  now 
appearing  to  be  fraudulent  and  fictitious. 

"Third.  That,  although  aware  of  the  fraudulent  acts  and 
doings  of  said  Abbott  W.  Lawrence,  the  said  Southern  Fiber 
(company  retained  him  in  its  employ  as  president,  concealed 
and  covered  up  his  frauds,  thereby  holding  him  out  to  the 
public  as  honest  and  trustworthy,  and  enabling  him  to  cheat 
and  defraud  plaintiff  by  selling  and  delivering  to  him  the 
said  forged  certificate  of  stock,  which  plaintiff  alleges  to  be 
forged  and  fictitious." 

Plaintiff  annexed  and  made  part  of  the  petition  the  follow- 
ing exhibit : 

"New  Orleans,  May  1,  1905. 

"Received  from  Rufus  W.  Rogers  thirty-five  hundred  dol- 
lars, in  full  payment  for  thirty-five  shares  of  Southern  Fiber 
Company  stock,  certificates  to  be  delivered. 

"  (Signed)  SOUTHERN  FIBER  COMPANY, 

"A.  W.  LAWRENCE,  Pres." 

Allying  that  Lawrence  had  absconded,  plaintiff  asked  for 
im  attachment,  and  asked  for  garnishment  process  against  one 
Tennant  Lee.  The  latter  denied  owing  Lawrence  anything, 
or  having  in  his  possession  any  property  of  hi&  Plaintiff 
traversed  the  answers. 
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The  company  filed  an  exception  of  no  cause  of  action.  This 
exception  was  referred  to  the  merits.  With  reserve  of  this 
exception,  the  company  answered  to  the  merits,  denying 
'"''  both  generally  and  specially  the  allegations  of  the  peti- 
tion. 

There  was  judgment  condemning  Lawrence  and  the  com- 
pany in  solido  to  pay  the  three  thousand  five  hundred  dollars, 
and  condemning  the  garnishee  to  pay  three  thousand  dollars ; 
and  these  parties  have  appealed. 

The  sum  of  the  complaint  against  the  defendant  company, 
as  contained  in  the  petition,  is  that,  although  said  company 
knew,  from  the  fraudulent  conduct  of  Lawrence  in  the  past, 
that  he  was  an  untrustworthy  person,  yet  it  continued  him  as 
its  agent  and  president,  and  confided  to  him  certificates  of 
its  stock  and  seal,  thereby  holding  him  out  to  the  world  as  a 
trustworthy  person,  and  aiding,  abetting,  and  assisting  him  in 
his  fraud. 

These  facts,  if  taken  for  true,  would  not,  in  our  opinion, 
make  the  defendant  company  liable.  The  proposition  is  a  plain 
one  that  a  corporation,  like  an  ordinary  person,  is  only  re- 
sponsible for  those  acts  of  its  agent  which  have  been  done  in 
its  name,  not  for  those  which  have  been  done  in  the  agent's 
own  individual  name.  The  latter  acts  are  the  agent's  own, 
and,  no  matter  what  their  nature  may  be,  whether  sales  of 
corporation  stock,  or  of  livestock,  or  horse  trades,  he  alone  is 
responsible  for  them. 

There  is  no  allegation  in  the  petition  that  the  selling  of 
certificates  of  stock,  or  the  issuing  of  certificates  of  stock,  or 
the  receiving  of  money  for  subscriptions  of  stock,  came  within 
the  scope  of  the  functions  of  Lawrence  as  agent  and  president 
of  the  defendant  company ;  but,  even  if  the  petition  had  con- 
tained such  an  allegation,  still  it  would  not  have  shown  a  cause 
of  action,  so  long  as  it  continued  to  allege  that  Lawrence  was 
acting  for  himself  and  in  his  own  individual  interest  in  the 
transaction. 

**It  is  an  old  doctrine,  from  which  there  has  never  been  any 
departure,  that  an  agent  cannot  bind  his  principal  even  in 
matters  touching  his  agency,  where  he  is  known  to  be  acting 

for  himself,  or  to  have  an  adverse  interest:  Authorities 

The  plaintiff  in  such  a  case  assumes  the  ''**  risk  of  the  agent's 
disloyalty  to  his  trust,  and  has  no  occasion  for  surprise  when 
he  discovers  that  the  agent  has  served  himself  more  faith- 


540  American  State  Repobts,  Vol.  121.     [Louisiana^ 

fully  than  his  principal:  Manhattan  Life  Ins.  Co.  v.  Forty- 
second  St.  &  G.  St.  F.  Co.,  139  N.  T.  146,  34  N.  E.  776. 

'*When  purchaser  from  corporate  officer  bound  to  investi- 
gate his  authority.  One  who  accepts  newly  issued  certificates 
of  stock  from  an  officer  of  a  corporation,  who  has  authority 
from  the  corporation  to  sign,  seal,  and  issue  for  the  corpora- 
tion certificates  of  its  stock,  as  collateral  security  for  a  per- 
sonal loan  made  to  the  officer,  is  bound  to  inquire  whether 
the  officer  has  authority  to  issue  the  certificates  for  the  pur- 
pose intended;  and,  if  he  does  not  make  such  inquiry,  and  the 
officer  in  fact  issues  them  in  fraud  of  the  rights  of  the  cor- 
poration, he  takes  them  subject  to  those  rights":  2  Thompson 
on  Corporations,  sec.  2606. 

''An  agent  cannot  properly  act  for  his  principal  when  their 
interests  are  adverse;  and  any  person  dealing  with  an  agent 
in  a  matter  affecting  his  principal,  and  knowing  that  the  in- 
terests of  the  agent  are  adverse  to  those  of  his  principal,  ought 
to  be  held  to  the  duty  of  ascertaining  that  the  acts  of  the 
agent  are  authorized  by  the  principal":  Farrington  v.  South 
Boston  R.  Co.,  150  Mass.  406,  15  Am.  St.  Rep.  222,  23  N.  E. 
109,  5  L.  R.  A.  849. 

*'One  purchasing  stock,  even  from  an  officer  of  a  corpora- 
tion having  power  to  issue  certificates  of  stock,  is  put  upon  in- 
quiry as  to  his  authority  to  bind  the  corporation,  if  the  officer 
is  dealing  for  himself  personally  or  has  an  interest  adverse  to 
his  principal.  If  the  purchaser  fails  to  make  such  inquiry,  he 
deals  with  the  officer  at  his  peril,  is  not  an  innocent  purchaser^ 
and  assumes  the  risk  of  the  agent's  disloyalty  to  his  trust": 
3  Clark  &  Marshall  on  Corporations,  sec.  711b ;  2  Thompson  on 
Corporations,  sees.  2600,  2606 ;  Manhattan  Life  Ins.  Co.  v.  For- 
ty-second St.  etc.  R.  R.  Co.,  139  N.Y.146,34  N.E.776;  Far- 
rington V.  South  Boston  R.  Co.,  150  Mass.  406,  15  Am.  St. 
Rep.  222,  23  N.  E.  109,  5  L.  R.  A.  849 ;  Moores  v.  Citizens'  Nat, 
Bank,  111  U.  S.  156,  4  Sup.  Ct.  Rep.  345,  28  L.  ed.  385; 
Wright's  Appeal,  99  Pa.  425. 

The  lower  court  should  have  sustained  the  exception  of  no 
cause  of  action,  and  dismissed  the  suit  of  plaintiff. 

The  learned  counsel  for  plaintiff  argues  the  case  as  if  the 
transaction  in  question,  instead  of  having  been  with  Lawrence 
individually,  as  is  distinctly  alleged  in  the  petition,  had  been 
with  the  defendant  company  through  Lawrence  acting  as  its 
president.  He  contends  that  the  evidence  shows  that  the 
transaction  was  with  the  company,  and  that  this  evidence  has 
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liad  the  effect  of  enlarging  '^^^  or  changing  the  pleadings ;  it 
having  been  admitted  without  objection. 

The  learned  counsel  loses  sight  of  the  fact  that  the  defend- 
ant company  did  not  file  an  answer  to  the  merits  until  forced 
to  do  so  by  the  court,  and  even  then  it  did  so  only  with  full 
reserve  of  the  exception  of  no  cause  of  action.  ''Actus  curiae 
neminem  gravabit."  Therefore,  the  case  must  first  be  dealt 
with  on  this  exception  of  no  cause  of  action ;  that  is  to  say, 
without  consideration  of  the  evidence  in  question  which  came 
into  the  case  only  on  the  trial  on  the  merits. 

Had  the  lower  court  sustained  the  exception  and  dismissed 
the  suit,  it  would  have  saved  itself  and  this  court  a  good  deal 
of  unnecessary  trouble;  and  perhaps  the  more  sensible — cer- 
tainly the  more  logical — course  for  this  court  now  to  pursue 
would  be  simply  to  sustain  said  exception  and  dismiss  the 
suit  and  say  nothing  further.  But  the  case  having  been  fully 
tried  and  argued,  it  will  be  more  satisfactory  to  the  parties 
if  the  whole  of  it  is  passed  on.  But  the  court  will  again  take 
occasion  to  exhort  trial  courts  to  try  exceptions  of  no  cause  of 
action  before,  not  after,  the  merits. 

In  dealing  with  the  merits,  the  first  question  which  arises  is 
whether  the  pleadings  have  been  changed  by  evidence  ad- 
mitted without  objection.  "We  think  not.  For  two  reasons: 
First,  that  a  litigant  who  has  interposed  an  exception  of  no 
cause  of  action,  and  only  consented  to  file  an  answer  when 
forced  to  do  so  by  the  court,  and  even  then  only  with  full 
reserve  of  the  exception,  as  did  the  defendant  company,  can- 
not be  presumed  to  have  consented  to  such  a  change  in  the 
petition  as  would  make  it  show  a  cause  of  action.  Second, 
that  an  enlargement  of  the  pleadings  by  the  reception  of  evi- 
dence without  objection  takes  place  only  when  the  evidence 
was  not  admissible  under  the  pleadings  (McAdam  ''^^^  v. 
Soria,  31  La.  Ann.  862 ;  Choppin  v.  Dauphin,  112  La.  103,  36 
South  287),  and  that  the  evidence  to  w^hich  the  learned  coun- 
sel refers  as  having  been  admitted  without  objection  was  thus 
admissible;  it  consisting  of  the  documents  executed  in  con- 
nection with  the  transaction  upon  which  the  suit  was  founded, 
and  of  the  testimony  of  plaintiff  touching  the  same  transac- 
tion, all  of  which  had  necessarily  to  be  admitted  on  the  trial 
of  the  case  on  the  merits. 

Conceding,  however,  argumenti  gratia,  that  the  pleadings 
were  changed,  and  that  the  allegation  of  the  petition  is  that 
the  plaintiff  intended  to  deal  with  the  company,  and  not  with 
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Lawrence  individually,  and  thought  he  was  doing  so,  how  doea 
the  ease  stand? 

The  plaintiff  testified  in  chief,  as  follows:  ''Lawrence  came 
to  me  and  said  that  he  had  thirty-five  shares  of  stock  he  would 
like  to  sell  of  the  company;  he  would  like  to  get  some  one 
in  who  would  take  the  whole  block  of  thirty-five  shares,  and 
he  asked  me  if  I  would  take  them."  But,  on  cross-examina- 
tion, plaintiff  testified  that  he  understood  that  he  waa  deal- 
ing with  the  company. 

The  check  which  he  gave  was  in  favor  of  **A.  W.  Law- 
rence (Pres.  Southern  Fiber  Company)."  It  was  indorsed: 
** Southern  Fiber  Co.,  A.  W.  Lawrence,  Pres."  The  receipt 
given  for  it  has  already  been  transcribed  above.  It  was  in 
the  name  of  the  company. 

At  the  giving  of  this  check,  the  parties  executed  a  docu- 
ment by  which  Lawrence,  individually,  promised  to  pay 
plaintiff  three  thousand  five  hundred  dollars  in  six  months, 
with  five  per  cent  interest  from  date,  for  the  same  stock,  in 
case  plaintiff  wished  then  to  dispose  of  it,  and  this  contract, 
at  its  maturity,  was  renewed  for  one  year. 

Plaintiff  made  no  demand  for  the  delivery  of  the  stock, 
and  made  no  inquiry  whatever  until  some  eight  months  there- 
after, when  Lawrence  delivered  to  him  the  bogus  stock. 

The  defendant  company,  as  already  stated,  is  organized 
under  the  laws  of  Maine.  Its  '^^  domicile  was  in  Boston, 
Massachusetts.  It  did  business  in  New  Orleans,  where  it  had 
a  mill  and  an  office.  Lawrence  was  its  president.  His 
powers,  as  prescribed  by  the  by-laws  and  resolutions  of  the 
company,  were:  "First,  to  preside,  when  present,  at  all  meet- 
ings, either  of  the  board  or  of  the  corporation;  second,  to 
sign,  when  present,  all  certificates  of  stock ;  third,  to  perform 
other  duties  incident  to  his  office  prescribed  by  law,  by  the 
by-laws  or  by  special  resolution  of  the  board;  fourth,  to  be 
custodian  of  the  treasurer's  bond;  fifth,  to  lease  and  man- 
age the  office  of  the  company  in  New  Orleans,  and  to  keep 
accounts  and  reports  of  the  work  done  and  material  bought, 
and  to  send  them  to  the  treasurer  from  time  to  time,  as  he 
may  desire,  to  arrange  for  the  purchase  of  bagasse  at  a  cost 
not  over  three  dollars  per  ton  delivered  at  the  mill,  to  arrange 
for  the  transfer  of  the  land  purchased,  and  to  arrange  a 
contract  for  the  oil  supply  authorized." 

He  did  not  have,  and  never  exercised,  so  far  as  the  com- 
pany knew,  any  powers  except  as  here  prescribed;  he  never 
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had,  and,  so  far  as  the  company  knew,  never  exercised,  any 
authority  to  receive  or  accept  money  for  the  company,  or  to 
indorse  checks  in  its  behalf.  He  never  had  charge  or  con- 
trol of,  or  access  to,  the  funds  of  the  company,  or  to  its  stock 
book  or  blank  certificates  of  stock  or  to  its  seal.  All  of  these 
matters  were  confided  to  and  exercised  by  other  officers  at  the 
domicile  of  the  company  in  Boston.  The  company  knew  noth- 
ing of  the  untrustworthiness  of  Lawrence  until  after  the  trans- 
action with  plainti£F.  It  received  not  one  cent  of  plaintiff's 
money,  and  in  no  way  profited  by  it. 

Article  273  of  the  constitution  of  this  state  provides: 
"Every  railroad  or  other  corporation,  organized  or  doing 
business  in  this  state,  under  the  laws  or  authority  thereof, 
shall  have  and  maintain  a  public  office  or  place  in  this  state 
for  the  transaction  of  its  business,  where  transfers  of  stock 
shall  be  made,  and  where  shall  be  kept  for  public  inspection 
books  in  which  shall  be  recorded  the  amount  of  capital  stock 
subscribed,  the  names  of  owners  of  stock,  the  amounts  owned 
by  them  respectively,  the  amount  of  stock  paid,  by  whom,  the 
transfers  of  said  stock,  with  date  of  transfer,  the  amount  of 
its  assets  and  liabilities,  and  the  names  and  places  of  resi- 
dence of  its  officers." 

''"^  The  defendant  company  had  not  complied  with  this 
constitutional  requirement.  All  it  had  done  was  to  file  a 
copy  of  its  charter  with  the  Secretary  of  State,  and  keep  in 
its  New  Orleans  office  a  copy  of  its  charter  and  by-laws.  The 
duties  and  powers  of  its  officers  were  not  prescribed  in  the 
charter,  but  in  the  by-laws. 

The  counterfeit  stock  delivered  to  plaintiff  was  of  Law- 
rence's own  private  manufacture  and  was  in  his  name.  It 
was  not  on  one  of  the  blank  certificates  of  the  company,  and 
did  not  resemble  the  genuine  stock  of  the  company.  The  seal 
was  not  that  of  the  company,  and  the  signature  of  the  secre- 
tary and  treasurer  of  the  company  on  it  was  a  forgery. 

Prom  the  foregoing  facts  it  is  not  clear  beyond  question 
that  the  shares  of  stock  which  were  to  be  transferred  to  plain- 
tiff were  not  such  as  belonged  to  Lawrence  individually: 
Plaintiff's  statement  is  that  Lawrence  said  that  **he,"  i.  e., 
he,  Lawrence,  individually,  had  thirty-five  shares  oif  stock, 
which  **he,"  i.  e.,  he,  Lawrence,  individually,  would  like  to 
"sell."  This  would  clearly  indicate  that  the  transaction  was 
not  one  by  which  plaintiff  was  to  subscribe  to  the  stock  of 
the  defendant  company,  and  for  which  purpose  he  confided 
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funds  to  Lawrence  as  president  of  the  company;  but  that  it 
was  one  by  which  Lawrence  individually  was  to  sell  to  plain- 
tiff thirty-five  shares  of  stock — and  the  latter  version  is  cor- 
roborated by  the  document  which  Lawrence  executed  in  his 
individual  name  for  the  redemption  of  the  stock,  and  by  the 
fact  that  the  stock  which  was  delivered  and  which  plaintiff 
accepted  was  in  the  name  of  Lawrence. 

Nor  is  it  clear  that  the  laches  of  plaintiff  in  suffering  seven 
or  eight  months  to  elapse  without  demanding  the  delivery  of 
the  stock,  or  even  making  inquiry,  does  not  cut  him  off  from 
any  equity  he  might  have  had  to  hold  the  defendant  company 
responsible. 

7^  But,  waiving  the  latter  point,  and  assuming  that  plain- 
tiff understood  that  he  waa  dealing  with  defendant  company 
through  its  president,  and  not  with  Lawrence  individually, 
atill  the  defendant  company  is  not  liable.  The  learned  coun- 
sel for  plaintiff  would  seek  to  hold  the  defendant  company 
liable  on  those  principles  of  estoppel  by  which  a  corporation 
is  liable  where  its  officer,  having  authority  to  issue  genuine 
stock,  has  defrauded  an  innocent  subscriber  by  issuing  coun- 
terfeit stock,  and  where  a  corporation  allows  an  officer,  habitu- 
ally and  in  the  face  of  the  public,  to  perform  for  it  and  in 
its  name  certain  acts,  and  a  member  of  the  public  innocently 
parts  with  value  on  the  faith  of  the  officer  having  authority 
in  the  premises.  But  these  principles  are  inapplicable,  since, 
upon  the  foregoing  facts,  Lawrence  did  not  have  authority 
to  issue  the  genuine  stock  of  the  company,  and  was  not  held 
out  by  the  company  as  having  any  such  authority,  and  was 
not  in  the  habit  of  receiving  subscriptions  for  stock,  or  of 
dealing  in  any  way  with  the  certificates  of  stock  of  the  com- 
pany, or  of  receiving  money  in  its  name  or  for  its  account. 

The  law  thus  cited  by  the  learned  counsel  for  plaintiff  is 
as  follows: 

**The  fact  of  forgery  does  not  extinguish  his  right  when  it 
has  been  perpetrated  by  or  at  the  instance  of  an  officer  placed 
in  authority  by  the  corporation  and  intrusted  with  the  cus- 
tody of  its  stock  books  and  held  out  by  the  company  as  the 
source  of  information  on  the  subject":  Clark  on  Corpora- 
tions, p.  525 ;  26  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  tit.  **  Stock 
and  Stockholders,"  p.  875. 

''Extension  of  authority  by  holding  out:  As  in  the  case 
of  other  agents,  the  president  of  a  corporation  may  acquire 
larger  powers  than  those  ordinarily  belonging  to  him  by  be- 
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ing  held  out  to  the  public  as  possessing  them,  and  by  being 
suffered  by  the  directors  habitually  to  exercise  such  powers 
in  the  face  of  the  public":  10  Cyc,  p.  912. 

The  above-quoted  excerpt  from  Clark  on  Corporations  is 
not  as  explicit  as  might  be  ^^^  wished.  The  Am.  &  Eng. 
Ency.  loc.  cit.  is  more  explicit  It  begins:  ''Where  an  offi- 
cer of  a  corporation  having  authority  to  issue  valid  certifi- 
cates," etc. 

As  was  said  by  the  supreme  court  of  the  United  States  in 
Moores  v.  Citizens'  Nat.  Bank,  111  U.  S.  156,  4  Sup.  Ct.  Rep. 
345,  28  L.  ed.  388:  ''None  of  the  cases  cited  by  the  learned 
counsel  for  plaintiff  afSrm  a  broader  proposition  than  this: 
A  certificate  of  stock  in  a  corporation,  under  the  corporate 
seal,  and  signed  by  the  officers  authorized  to  issue  certificates, 
estops  the  corporation  to  deny  its  validity  as  against  one 
who  takes  it  for  value  with  no  knowledge  or  notice  of  any 
fact  tending  to  show  that  it  has  been  irregularly  issued." 

It  is  thus  made  clear  that,  before  the  corporation  can  be 
made  liable  in  any  way  for  the  act  of  its  officer  in  issuing 
counterfeit  stock,  the  officer  must  be  shown  to  have  had  au- 
thority to  issue  genuine  stock ;  and  the  above-quoted  excerpt 
from  Cyc.  is  explicit^  to  the  effect  that  the  corporation  is 
liable  for  the  act  of  its  unauthorized  officer  only  when  he  had 
been  suffered  to  exercise  such  powers  "habitually  in  the  face 
of  the  public."  In  the  instant  case,  not  only  is  it  not  shown 
that  Lawrence  was  suffered  habitually  to  issue  the  stock  of 
the  defendant  company,  or  to  receive  subscriptions  to  its 
stock,  or  to  receive  money  in  any  way  for  the  company,  but 
the  very  opposite  is  positively  and  clearly  established. 

The  utmost  that  plaintiff  can  say  against  the  defendant 
company  is  that  Lawrence  was  its  president;  but  a  corpora- 
tion is  not  liable  for  every  act  the  man  who  is  it&  president 
may  do.  The  law  regarding  the  implied  powers  of  the  presi- 
dent of  a  corporation  is  very  fully  and  satisfactorily  stated 
in  10  Cyc.  903  et  seq.,  and  what  is  there  said  shows  very 
clearly  that  the  president  of  a  corporation  has,  not,  simply 
virtute  officii,  the  implied  power  of  bonding  it  by  a  fraudu- 
lent issue  of  its  stock,  or  by  receiving  '^^'^  money  in  its  name 
to  be  invested  in  its  stock. 

The  learned  counsel  for  plaintiff  charges  the  defendant 
with  having  ignored  the  above-quoted  article  of  the  constitu- 
tion; but  what  if  defendant  didt    That  article  does  not  say 
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that  a  corporation  which  fails  to  do  the  things  there  pre- 
scribed shall  be  liable  for  the  fraudulent  acts  of  its  president. 

We  conclude  that  the  defendant  company  is  not  liable,  and 
we  pass  to  a  consideration  of  the  case  as  against  the  gar- 
nishee, Tennant  Lee. 

The  latter  was  an  occupant  of  the  ofiSce  of  the  defendant 
company  in  New  Orleans  with  Lawrence  up  to  the  time  of 
the  defalcation  of  Lawrence.  Exactly  in  what  capacity  does 
not  appear.  He  had  charge  of  the  ofiSce  from  and  after  the 
disappearance  of  Lawrence.  Lee  made  an  afiSdavit  against 
Lawrence  on  February  13th,  charging  him  with  the  forgery 
of  the  stock  held  by  plaintiff,  and  Lawrence  was  seen  no 
more  from  that  day.  On  that  day,  a  "Times-Democrat" 
reporter  interviewed  Lee ;  and,  as  the  result  of  the  interview, 
published  in  the  issue  of  the  paper  of  the  next  day  (14th) 
the  following  statement:  ''Mr.  Lee  said  that  three  thousand 
dollars  of  good  stock  belonging  to  Mr.  Lawrence  had  been 
found,  and  was  in  the  possession  of  the  company.  If  this 
and  any  other  property  belonging  to  Lawrence  that  might 
fall  into  the  company's  hands  could  be  legally  prorated  among 
the  purchasers  of  bogus  stock,  it  would  be  done." 

Plaintiff  and  his  then  attorney,  who  had  called  to  see  Mr. 
Lee,  overheard  a  part  of  this  interview  while  they  were 
waiting  in  an  adjoining  room.  Plaintiff's  then  attorney  says 
that  he  heard  Lee  say  to  the  reporter  that:  "Mr.  Lawrence 
had  three  thousand  dollars'  worth  of  stock  in  the  company 
and  that  he  was  going  to  prorate  it  among  the  creditors." 

Between  the  statement  of  the  reporter  and  that  of  the  at- 
torney the  following  discrepancies  are  to  be  noted : 

'^^  Reporter.  The  Attorney. 

1.  Gk)od  stock.  1.  Stock  in  the  company. 

2.  Had  been  found  and  was      2.  (Does  not  say  in   whose 

in  the  possession  of  the  possession     the     stock 

company.  was.) 

3.  If  this  or  any  other  prop-      3.  He    (Lee)    was   going  to 

erty  that  might  fall  in- ,  prorate    it    among    the 

to  the  company's  hands  creditors, 

could    be    legally    pro- 
rated, it  would  be  done. 

After  the  interview  with  the  reporter  was  oonduded,  plain- 
tiff and  the  attorney  had  a  conversation  with  Lee.  We  put 
side  by  side  plaintiff's  and  the  attorney's  statements  regard- 
ing  what  Lee  said  in  this  conversatioa. 
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Plaintiff.  The  Attorney. 
Mr.  Lee  said  he  had  gone  He  said  he  had  gone  to  his 
np  to  Mr.  Lawrence's  house  honse  and  had  three  thousand 
to  get  hold  of  three  thousand  dollars  stock  in  his  posses- 
dollars'  worth  of  stock  and  ^^^^  and  that  he  was  hold- 
that  he  was  holding  that  ^S  it  to  prorate  among  the 
for  the  company  to  prorate  creditors, 
among  the  people  who  had  Q-  ^^^  Mr.  Lee  tell  you 
been  swindled;  he  was  hold-  ^^**  ^^  ^*^  ^^^^^  thousand 
ing  it  for  the  company,  not  J?"?™  ?.«*^f  personally  in 

for  himself  for  the  company.      ^  ^^^^,   \  If'  ^^-     Q* 

X  ersonaiiy  7    ^x.  x  eB^  sir. 

The  two  statements  disagree  upon  the  very  material  point 
uf  whether  Lee  said  that  the  company  was  holding  the  stock, 
or  that  he  (Lee)  was  holding  it  personally. 

The  attorney  says  that  the  plaintiff  and  Rogers  left  the 
office  together,  and  that  when  they  got  to  the  street,  and  while 
plaintiff  was  talking  to  another  person,  Lee  told  witness  that 
"'Rogers  was  bound  to  get  something  out  of  that  stock." 

Lee's  statement  of  the  matter  is  as  follows:  **Well,  this 
was  it:  Mr.  Lawrence  came  in  and  told  me  he  had  this  stock 
in  his  possession  at  the  time,  and  that,  if  we  would  publish 
something  which  would  not  look  so  bad  in  the  paper,  he  would 
give  that  up  to  anyone  we  named,  in  case  there  was  any- 
body that  the  stock  was  due  to.  I  says:  'I  cannot.  I  must 
transmit  this' — and  I  did  so.  During  the  morning  this  thing 
came  out,  he  said:  'Have  you  heard  from  Boston?'  I  says: 
*I  have  not.'  He  told  me  to  come  up  there — this  was  a  day 
we  later  on  found  out  of  his  crookedness — and  I  did  so,  and 
Mr.  Lawrence  said  he  had  this  stock  in  his  possession.  I 
asked  the  district  attorney  to  seize  the  stock.  I  thought  the 
detectives  could  seize  that  stock.  I  supposed  that  could  be 
done.  I  am  no  lawyer.  And  that  is  ''^''  what  I  stated  at 
the  interview,  that  undoubtedly  that  stock  would  be  seized 
and  held  for  the  good  of  the  people.  I  would  be  the  last  man 
in  the  world  he  would  give  stock  to,  as  he  owed  me  money. 

•*Q.  As  I  understand,  then,  you  were  merely  repeating  what 
Mr.  Lawrence  told  youf    A.  Yes,  sir. 

**Q.  And  that  is  the  way  these  parties  wete  misled?  A. 
That  is  the  way  they  were  misled  about  it." 
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There  cannot  be  any  doubt  of  the  sincerity  of  all  these  state- 
ments, and  the  eonelosioh  is  ineTitable  that  Lee  was  misun- 
derstood. 

Judgment  set  aside,  and  suit  dii 


ON  BEHEARING. 

LAND,  J.  It  is  ordered  that  there  be  judgment  in  favor 
of  the  Southern  Fiber  Company,  one  of  the  defendants,  and 
Tennant  Lee,  garnishee,  herein,  dismissing  plaintiff's  suit  as 
to  them,  with  costs  in  both  courts;  and  it  is  further  or- 
dered that,  as  thus  amended,  the  judgment  appealed  from 
be  affirmed  as  against  Abbott  W.  Lawrence;  and  with  these 
amendments  of  our  decree  herein  the  rehearing  applied  for  is 
refused. 


The  Bule  that  Corporations  are  bound  by  the  acts  of  tbeir  officers  who 
are  held  out  as  having  power  to  perform  such  acts  (St.  Clair  ▼.  But- 
ledge,  115  Wis.  583,  95  Wis.  964)  applies  only  to  those  who  deal  in 
good  faith  with  the  officers,  and  who  do  not  know,  or  are  not  bound 
to  know,  the  limitations  of  their  power:  Kocher  v.  Supreme  Council, 
65  N.  J.  L.  649,  86  Am.  St.  Rep.  687;  Wheeler  v.  Home  Sav.  etc. 
Bank,  188  111.  34,  80  Am.  St.  Rep.  161. 

If  Stock  in  a  Corporation  is  Fraudulently  Issued  hj  one  of  its  officers 
as  security  for  his  private  debt,  the  corporation  is  not  estopped  to 
deny  the  validity  of  the  stock  as  against  the  creditor  to  whom  it  is 
issued,  where  he  knew  that  the  surrender  and  transfer  of  the  former 
certificates  were  prerequisites  to  the  lawful  issue  of  a  new  one,  and 
took  no  steps  to  assure  himself  that  there  was  a  former  certificate  to 
be  surrendered  and  transferred:  Farrington  v.  South  Boston  B.  B. 
Co.,  120  Mass.  406,  15  Am.  St.  Bep.  222.  For  other  authorities  on 
the  liability  of  corporations  for  fraudulent  or  unauthorized  issues  of 
stock,  see  the  note  to  First  Ave.  Land  Co.  v.  Parker,  87  Am.  St.  Bep. 
853,  and  the  subsequent  ease  of  Havens  v.  Bank  of  Tarboro,  132  K. 
C.  214,  95  Am.  St.  Bep.  627. 


MATHIEU   V.   NORTH   AMERICAN   LAND   AND   TIM- 
BER COMPANY. 

[119  La.  896.  44  South.  721.] 

CONTRACTS  to  Furnish  Water. — ^If,  under  a  contract  to  fur- 
nish water  for  irrigation,  the  irrigation  company  may  itself  determine 
as  to  when  the  water  shall  be  furnished  and  in  what  quantities,  and 
it  is  also  stipulated  that  such  company  shall  not  be  liable  for  failure 
to  furnish  water,  when  such  failure  is  caused  by  a  deficiency  of  water 
at  its  source  of  supply,  accidents  to  machinery,  injuries  to  canal,  or 
other  failures  or  accidents  over  which  the  company  has  no  control, 
the  control  vested  in  it  is  accompanied  by  a  corresponding  measure 
of  liability,  and  is  exercised  at  its  peril,  and  an  allegation  that,  hav- 
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ing  eontrol  of  the  water,  taeh  eompany  failed  to  famiili  it  on  proper 
demand,  and  that  plaintiff  thereby  lost  his  ero|»,  diedoees  a  legal 
eanse  of  action  whieh,  if  anstained  bj  proof,  jnstifiee  a  recovery,  un- 
less the  company  can  by  proof  bring  itself  within  one  of  the  excep- 
tions named  in  the  contract  exempting  it  from  liability,  (pp.  550, 
551.) 

0ONTBA0T8  to  Fomidi  Water—- Kotioe.^If  a  contract  to 
famish  water  for  irrigation  stipulates  that  the  irrigation  company  shall 
be  entitled  to  written  notice  for  a  certain  time  before  water  will  be 
required  on  the  premises,  no  recovery  can  be  had  for  failure  to  furnish 
water,  in  the  absence  of  allegation  and  proof  that  the  required  notice 
was  given,  unless  there  is  an  acknowledgment  on  the  part  of  the  com- 
pany of  inability  to  comply  with  its  obligations  to  furnish  the  water, 
(p.  552.) 

McCoy  &  Moss,  for  the  appellant 
Pnjo,  MosB  &  Sugar,  for  appellee. 


MONROB,  J.  Plaintiff  alleges,  in  gabstance,  that  in 
the  spring  of  1906,  he  made  ^^^  a  verbal  contract  with  de- 
fendant whereby  the  latter  agreed  to  f  nmish  the  water  needed 
to  irrigate  his  rice  crop,  and  upon  the  faith  of  which  he 
planted  his  rice;  that  thereafter  the  contract  was  reduced  to 
writing,  at  a  time  (May  24th)  when  defendant  was  actually 
furnishing  water  for  a  portion  of  the  crop  and  when  the  whole 
crop  was  suffering  for  lack  of  water,  as  defendant  well  knew ; 
that  on  June  12th  he  put  defendant  in  default,  by  a  demand, 
made  in  the  presence  of  two  witnesses ;  and  that  he  thereafter 
made  repeated  demands  for  water,  with  which  defendant, 
through  its  agent,  acknowledged  its  inability  to  comply ;  that 
his  land  was  well  prepared,  planted  and  fertilized;  that  he 
would  have  made  a  crop,  consisting  of  rice  of  different  quali- 
ties and  value  (the  details  of  which  are  set  forth),  but  for 
the  failure  of  defendant  to  comply  with  its  conti'  ;  and  that, 
by  reason  of  such  failure,  he  has  sustained  a  loss  of  ten  thou- 
sand four  hundred  and  ninety-two  dollars  and  eighty-eight 
cents,  for  which  he  prays  judgment  The  written  contract, 
annexed  to  the  petition,  reads,  in  part,  as  follows: 

''Said  lessor  [the  company]  ....  agrees  ....  to  main- 
tain a  pumping  plant  and  irrigation  canals,  as  now  located,  in 
Calcasieu  parish,  ....  during  the  year  1906,  and  to  use  all 
reasonable  means  to  supply  ....  an  amount  of  water,  which, 
with  the  natural  rainfall,  will  be  sufficient  to  properly  irri- 
gate the  lands  described  in  this  contract;  but  it  ia  not  to  be 
held  liable  for  any  deficiency  in  the  supply  of  water  at  Eng- 
lish Bayou,  nor  for  any  loss  or  damage  arising  therefrom  that 
vmj  be  eansed  by  accidents  to  machinery,  injuries  to  canal. 
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or  other  failures  or  accidents  over  which  it  has  no  control, 
but  it  shall  only  be  bound  to  make  all  repairs  necessary  with 

reasonable  dispatch The  lessor  shall  be  entitled  to  a 

written  notice  of  not  less  than  ten  days  before  water  will  be 
required  on  the  premises,  such  notice  to  be  ^ven  to  C.  F. 
Spalding,  ....  and  shall  state,  as  nearly  as  may  be,  the 
number  of  acres  to  be  irrigated  at  that  time,  no  land  to  be 
irrigated  before  June  1,  1906,  nor  later  than  September  1, 
1906.  It  is  further  agreed  ....  that  the  said  lessor  is  not 
to  irrigate  every  part  of  the  within  described  land  at  once, 

but  to  proceed  with  the  flooding  as  rapidly  as  possible 

The  said  lessee  [plaintiff]  will  construct,  maintain,  carefully 
watch,  and  keep  in  the  best  repair  and  condition  such  levees, 
lead  ditches,  and  drains  as  are  necessary  for  ^^  the  safe  and 
economical  cultivation  of  rice  on  the  land  described  herein, 
and  will  levee  out  the  land  planted  in  rice  in  such  a  manner 
that  each  levee  will  back  water  against  the  next  levee,  but 
not  to  exceed  eight  inches  in  depth  in  any  part  of  the  field ; 
will  build  levees  sufficiently  strong  to  hold  water  on  the  crop 
without  waste  by  leakage  or  running  over  the  tops  of  the 
levees ,-  will  cause  a  careful  and  competent  levee  tender  to  pass 
over  each  and  every  levee  at  least  once  in  very  twenty-four 
hours,  during  flooding  season;  ....  that  in  case  said  lessee 
does  fail  to  maintain  any  or  all  levees  as  herein  stipulated, 
said  lessor  shall  have  the  option  to  procure  necessary  labor, 
teams,  and  machinery  to  perform  the  work  necessary  to  put 
the  levees  in  condition  described  above  and  charge  the  expense 

to  said  lessee,  which  charges  shall  not  exceed Said 

lessee  agrees  ....  not  to  allow  ....  water  to  be  wasted  or 

used  recklessly  or  unnecessarily It  is  also  agreed  .... 

that  ....  the  levees  are  to  be  so  located  by  said  lessee  that 
a  depth  of  not  over  eight  inches  of  water  shall  be  required; 
....  that  no  land  will  be  watered  that  is  not  planted  in  rice ; 
that  no  water  will  be  furnished  ....  when  the  land  to  be 
irrigated  has  water  within  three  inches  of  the  top  of  the  levee 
at  any  point;  and  the  said  lessor  has  the  right  to  withhold 
water  from  any  land  mentioned,  where,  in  the  lessor's  opinion, 
there  is  not  sufficient  stand  to  warrant  a  crop  or  the  levees 
are  not  sufficient  to  flood  or  hold  water  on  the  land  without 
leakage  or  waste.  The  manner  of  distributing  water  to  the 
land  of  said  lessee  is  to  rest  entirely  with  the  lessor  or  its 
agents,  who  are  to  determine  the  most  efficient  and  economical 
distribution  thereof;  and  it  is  well  understood  and  agreed  by 
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the  said  lessor  and  the  said  lessee  that  the  lessor  or  its  agents 
shall  have  absolute  and  entire  control  of  the  water  supply,  and 
are  to  be  the  sole  judges  as  to  when  and  how  much  of  the  same 

shall  be  furnished It  is  further  agreed  that  the  lessor 

will  not  furnish  water  to  irrigate  rice  planted  later  than 
June  1,  1906." 

Defendant  predicated  an  exception  of  **no  cause  of  action" 
on  the  proposition  that,  because  the  contract  stipulates  that 
''the  manner  of  distributing  water  .  •  .  .  is  to  rest  entirely 
with  the  lessor  or  its  agents,  who  are  to  determine  the  most 
efScient  and  economical  distribution  thereof,"  and  further 
stipulates  that  ''the  lessor  or  its  agents  shall  have  absolute 
and  entire  control  of  the  water  supply,  and  are  to  be  the  sole 
judges  as  to  when  and  how  much  of  the  same  shall  be  fur- 
nished," the  plaintiff  is  absolutely  debarred  "from  bringing 
any  action,  ®®®  under  said  contract,  for  an  alleged  insuffi- 
cient supply  of  water." 

We  do  not  so  understand  the  matter.  To  the  contrary,  ac- 
cording to  our  interpretation  of  the  contract,  the  control 
vested  in  the  lessor  is  accompanied  by  a  corresponding  meas- 
ure of  liability,  and  is  exercised  at  the  lessor's  peril.  Hence 
the  allegations  that  the  lessor,  having  control  of  the  water, 
failed  to  furnish  it,  on  proper  demand,  and  that  plaintiff 
thereby  lost  his  crop,  discloses  a  legal  cause  of  action,  which, 
if  sustained  by  proof,  would  entitle  plaintiff  to  recover,  unless 
defendant  could  show  that  such  failure  was  caused  by  "de- 
ficiency in  supply  of  water  at  English  Bayou,  ....  accidents* 
to  machinery,  injuries  to  canal,  or  other  failure  or  accidents 
over  which  it  has  no  control." 

By  way  of  answer,  defendant  denies  that  it  was  ever  put 
in  default,  in  accordance  with  the  contract  or  the  law,  or  that 
it  ever  acknowledged  its  inability  to  comply  with  plaintiff's 
alleged  demands  for  water.  Upon  the  other  hand,  it  alleges 
that,  if  there  was  any  insufficiency  in  the  water  supply,  it  was 
caused  by  unavoidable  accident  to  its  machinery  or  injuries 
to  its  canal.  Upon  the  trial,  the  court  made  the  following 
ruling: 

"By  the  Court:  The  court  rules  in  this  case  that  the  plain- 
tiff is  bound  by  his  pleadings  and  his  contract.  The  contract 
having  stipulated  that,  before  he  could  require  the  defendant 
company  to  furnish  water,  he  must  give  a  written  notice  to 
defendant  company,  at  least  ten  days  before  the  water  is 
wanted,  and  the  plaintiff's  petition  failing  to  allege  that  he 
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ever  made  such  a  demand,  in  writing,  the  court  holds  that 
he  cannot  now  show  a  putting  in  more  for  the  purpose  of 
recovering  damages,  but  will  be  x>ermitted  to  show,  as  allied 
in  his  petition,  that,  upon  subsequent  and  repeated  demands, 
as  alleged  in  his  petition,  the  defendant  acknowledged  its 
inability  to  furnish  water." 

Under  this  ruling,  the  parties  were  confined,  primarily,  to 
the  question  whether  defendant  acknowledged  its  inability  to 
supply  the  water  demanded,  and,  the  court  having  found  that 
such  acknowledgment  was  not  established  by  the  proof,  the 
trial  proceeded  ®^®  no  further,  and  the  suit  was  dismissed^ 
whereupon   plaintiff  appealed. 

We  find  no  error  in  the  ruling  complained  of.  The  con- 
tract plainly  entitled  defendant  to  the  notice,  in  writing,  as 
a  condition  precedent  to  its  subsequent  default  and  liability, 
and  it  is  not  alleged  or  pretended  that  such  notice  was  given. 
Defendant  could  not  therefore  have  been  put  in  default.'  Nor, 
do  we  find  that  there  was  any  such  acknowledgment  of  inabil- 
ity, on  defendant's  part,  to  comply  with  its  obligation  to  fur- 
nish water,  as  to  have  dispensed  with  the  notice;  the  testi- 
mony on  that  subject  being  inconclusive. 

The  judgment  appealed  from  is,  accordingly,  affirmed. 


A  Ditch  Company  Carrying  Wciw  for  general  purposes  of  irrigation 
cannot  arbitrarily  refuse  to  supplj  water  to  an  actual  and  bona  fide 
consumer  making  seasonable  application  and  offering  proper  compensa- 
tion: Combs  V.  Agricultural  Ditch  Co.»  17  Colo.  146,  31  Am.  St.  Bep. 
£75. 
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CONSOLIDATED  GAS  COMPANY  v.  MAYOR  AND  COM. 
MON  COUNCIL  OF  BALTIMORE  CITY. 

[105  Md.  43,  65  Atl.  628.] 

TAXATION — ^Valus  of  Property. — ^The  Supremo  Oonrt  cannot- 
on  appeal  review  or  revise  the  amount  of  valuation  placed  upon  prop-- 
erty  by  tax  officials,     (p.  555.) 

TAXATION — ^Easement  of  Gas  Company— Bonded  Indebted- 
nesB. — In  fixing  the  value  for  purposes  of  taxation  of  the  easement 
of  a  gas  company  in  the  streets  of  a  city,  it  is  error,  whether  the 
result  is  reached  directly  or  indirectly,  to  treat  the  bonded  indebted- 
ness of  the  company  as  an  asset,  when  the  statutes  provide  that  sucK 
indebtedness  is  to  be  valued  and  assessed  for  taxation  to  the  owners, 
thereof  in  the  county  where  they  reside,    (p.  560.) 

TAXATION — ^Metbodfl  of  Asflessor.-^Upon  Appeal  from  aiv 
assessment  made  by  the  appeal  tax  court,  the  members  of  that  court 
may  be  asked  what  were  their  methods  and  mental  processes  in  arriv- 
ing at  the  valuation,     (p.  561.) 

TAXATION — Thib  Inequality  of  an  Awessmant  which  will  in- 
validate it  must  be  predicated  as  of  the  valuation  of  property  ta 
which  a  common  standard  of  valuation  may  be  made.  Hence  an 
assessment  on  the  easement  of  a  gas  company  in  the  street  is  not 
rendered  "unequal"  by  the  fact  that  it  is  not  in  proportion  to  the- 
valuation  of  other  real  property,     (p.  562.) 

TAXATION — Expert  Testimony  as  to  Property  Values. — One 
who  has  been  a  student  of  taxation  for  many  years,  who  has  been> 
called  upon  to  value  the  easements  of  public  service  corporations  in, 
various  cities,  and  who  knows  the  character  and  extent  of  the  prop- 
erty and  operations  of  a  gas  company  and  what  have  been  its  earn- 
ings, is  qualified  to  testify  as  an  expert  as  to  the  value  of  the  ease- 
ment of  the  company  in  the  streets,  although  he  has  no  knowledge^ 
of  the  sales  of  real  estate  in  the  city.     (p.  563.) 

TAXATION — Expert  Testimony  of  Values. — ^To  Qualify'  a  Per-. 
son  to  testify  as  an  expert  concerning  the  value  of  the  easement  of  a. 
gas  company  in  the  streets,  it  is  not  neeessary  that  he  should  be  con-. 
veraant  with  real  estate  values  in  the  vicinity,     (p.  564.) 

TAXATION — Fixing  Value  of  Basement  of  Qaa  Company. — ^The^ 
appeal  tax  court   cannot  lawfully  assc£3  the  easement  of  a  gas  com-*- 

(553) 
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pany  in  the  streets  of  a  city  by  estimating  by  the  unit  rale  or  other- 
wise the  gross  value  of  all  the  property  and  assets  of  the  company 
and  then  eliminating  the  other  classes  of  property  and  treating  the 
residuum  as  the  assessed  value  of  the  easement,     (p.  568.) 

Edgar  H.  Gans  and  W.  C.  Chesnut,  for  the  appellant 

Edgar  A.  Poe,  Sylvan  H.  Lauchheimer  and  W.  C.  Bruce, 
for  the  appellees. 

'**  PEARCE,  J.  This  is  an  appeal  from  an  order  of  the 
Baltimore  City  court  adjudging  and  ordering  that  an  assess- 
ment of  $6,000,000  be  imposed  for  the  year  1906  on  the  mains 
and  pipes  of  the  Consolidated  Gas  Company  of  Baltimore 
City,  in  and  under  the  streets  and  highways  in  Baltimore 
City,  in  addition  to  the  assessments  of  $1,127,075  and  $158,000 
for  mains  and  service  pipes  respectively,  previously  imposed. 
In  the  year  1904  ^  an  assessment  of  $6,000,000,  in  addition 
to  the  then  existing  assessment  of  $4,026,997,  upon  the  tan- 
gible  property  of  the  company,  was  imposed  by  the  appeal 
tax  court  of  Baltimore  City  for  the  year  1905,  in  these  words : 
''Additional  assessment  on  mains,  pipes,  and  other  construc- 
tion, located  in,  on  or  over  public  highways  of  Baltimore  City, 
so  as  to  include  the  valuation  of  the  easement  enjoyed  by 
said  company  in  said  highways,  $6,000,000." 

The  validity  of  this  assessment  was  before  this  court  in  the 
case  of  the  Consolidated  Gas  Co.  v.  Mayor  and  City  Council 
of  Baltimore,  reported  in  101  Md.  542,  109  Am.  St.  Rep. 
584,  61  Atl.  532,  1  L.  R.  A.,  N.  S.,  263,  in  which  it  was  held 
that  "the  property  or  estate  which  the  gas  company  has  in 
the  highways  of  Baltimore  City  is  an  easement  which  may 
be  properly  assessed  to  the  company  as  real  estate,"  but  it 
was  further  held  in  that  case  that  the  assessment  was  irregu- 
lar and  invalid,  first,  because  it  appeared  from  the  record 
that  the  appeal  tax  court  had  charged  the  gas  company  with 
the  amount  of  its  bonded  indebtedness  in  ascertaining  the 
value  of  its  property  for  taxation,  which  under  the  Mary- 
land statutes  it  was  without  authority  to  do ;  and  second,  be- 
cause it  also  appeared  from  the  record  that  the  valuation 
had  been  imposed  by  an  arbitrary  and  capricious  method, 
instead  of  by  the  exercise  of  such  judgment  as  the  law  con- 
templates shall  be  exercised  by  an  assessor,  and  that  such 
valuation  could  not  be  regarded  as  an  assessment  at  all.  After 
this  decision  the  appeal  tax  court  abated  the  assessment  thus 
declared  to  be  invalid,  and  after  due  notice  to  the  gas  com- 
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pany  of  its  purpose  to  reassess  said  company  for  the  year 
1906  for  its  pipes,  mains  and  structures  located  in  the  streets 
and  highways  of  the  city,  made  an  abatement  of  $4,565.  upon 
3.58  miles  of  three-inch  mains,  abandoned  by  the  gas  com- 
pany since  1905,  and  entered  a  new  assessment  in  the  follow- 
ing words:  ''Additional  assessment  on  mains  and  other  struc- 
tures attached  to  and  located  in  or  under  the  roads,  ways,  and 
highways  in  Baltimore  City  (including  22.993  miles  of  new 
mains),  $6,000,000/'  From  this  action  of  the  appeal  tax 
court,  the  gas  company  appealed  to  the  Baltimore  City  court, 
which  "^^  action  was  affirmed  by  said  court  in  the  order  ap- 
pealed from  in  this  case. 

Twenty-six  exceptions  were  taken  to  the  rulings  upon  evi- 
dence, and  eleven  prayers  were  submitted  by  the  gas  com- 
pany, all  of  which  were  refused  except  the  seventh,  which 
was  granted.  The  counsel  of  the  city  declined  the  request 
of  the  company  that  they  should  formulate  and  submit  prayers 
outlining  their  standard  of  valuation  of  the  easement  in  ques- 
tion, whereupon  the  gas  company  moved  the  court  to  require 
the  submission  of  such  prayers,  which  the  court  overruled, 
and  the  twenty-seventh  exception  was  taken  to  the  overrul- 
ing of  this  motion  and  the  refusal  of  the  prayers  of  the 
gas  company. 

It  has  been  decided  in  Mayor  v.  Bonaparte,  93  Md.  156,  48 
Atl.  735,  that  this  court  cannot  be  required  or  allowed  to  sit 
as  a  board  of  review  to  revise  the  amount  of  the  valuation 
placed  by  tax  officials  upon  property  for  the  purposes  of  taxa- 
tion, and  this  was  repeated  in  Consolidated  Gas  Co.  v.  Mayor 
etc.,  101  Md.  541,  109  Am.  St.  Rep.  584,  61  Atl.  532,  1  L. 
R.  A.,  N.  S.,  263.  We  have  therefore  no  warrant  for  inter- 
ference in  this  case  upon  that  ground,  however  great  the  ap- 
parent magnitude  of  the  interests  involved. 

After  a  very  careful  reading  of  the  record  and  the  able 
briefs  of  counsel,  we  have  reached  the  conclusion  that  the 
order  of  court  affirming  the  action  of  the  appeal  tax  court 
and  imposing  an  assessment  of  $6,000,000  for  the  year  1906 
on  the  mains  and  service  pipes  of  the  Consolidated  Gas 
Company  of  Baltimore  City  attached  to  and  located  in,  on 
or  under  the  roads,  ways  and  highways  in  Baltimore  City, 
in  addition  to  the  assessments  previously  imposed  for  mains 
and  service  pipes  respectively  upon  said  company  for  the 
year  1906,  must  be  reversed  for  error  in  the  rejection  of  the 
fourth  and  eighth  prayers,  which  are  as  follows: 
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''4.  The  petitioner  prays  the  eonrt  to  role  as  matter  of 
law  that  the  opiniona  aa  to  the  value  of  the  mains  and  pipes 
of  the  gas  company,  including  tiie  easement  therein  in  the 
streets  of  Baltimore  City,  as  expressed  by  the  witnesses  Purdy 
and  Bemis,  are  inadmisnble,  and  must  be  disregarded  by  the 
court,  as  the  method  of  calculation  et  the  value  of  said  mains 
and  pipes  and  easement  by  said  witnesses,  is  substantially  the 
^  same  as  the  method  adopted  by  the  appeal  tax  court  in 
the  valuation  of  said  property  for  the  year  1905,  which  method 
has  been  declared  ill^ial  by  the  court  of  appeals." 

'^8.  The  petitioner  moves  the  court  to  strike  from  the  rec- 
ord all  expressions  of  opinion  made  by  the  witnesses  Purdy 
and  Bemis,  in  regard  to  the  valuation  of  the  mains  and  pipes 
of  the  gas  company,  including  the  easement  therewith  asso- 
ciated, on  the  ground : 

''1.  That  said  witnesses  not  having  any  knowledge  of  the 
value  of  real  estate  in  Baltimore  City  were  incompetent  to 
express  an  opinion  as  to  the  value  of  said  mains  and  pipes 
and  easement;  and 

**2.  Because  said  expressions  of  opinion  by  said  witneases 
were  based  on  a  method  of  computation  of  value  which  is  not 
warranted  by  Maryland  statutes  in  regard  to  taxation  of  the 
property  of  corporations." 

It  will  be  seen  later  on  that  the  error  in  the  rejection  of 
the  eighth  prayer  has  to  do  solely  with  the  second  ground 
therein  stated.  The  method  pursued  in  the  former  ease  was 
condemned  by  this  court,  because  under  existing  Maryland 
statutes  ''the  appeal  tax  court  was  without  authority  to  chai^ 
the  Consolidated  Gas  Company  with  its  own  outstanding  ob- 
ligations"  in  ascertaining  the  value  of  its  property  for  taxa- 
tion, as  it  had  done  to  the  amount  of  $10,050,000. 

For  the  purpose  of  comparison  of  the  methods  adopted  in 
the  two  cases  we  have  reproduced  them  here,  as  they  appear 
in  the  respective  records. 

Method  jn  First  Casb,  as  Testifded  to  by  Judoe  Lbseb. 

(See  Record  in  first  case,  page  23,  ete.) 

Capital  stock  (10,700  shares  at  $70) $  7,500,000 

Bonds  (7,000,000  at  $110) 7,700,000 

Certificates  of  indebtedness  ($1,500,000  at  $90) . . .     1,350,000 
Bonds  (4%  per  cent)  $1,1000 1,000,000 

Total  value  of  assets  of  Oas  Co $17,550,000 


Feb.  1907.]     Consolidated  Gas  Co.  v.  Mayor  Bra  657 

From  this  they  deducted  assessed  valuation  of  real 
estate  in  Baltimore  City  and  county  allowing 
liberally  for  margins 4,300,000 

Leaving  residuum $13,250,000 

^  Prom  this  they  deducted  their  valuation  of  the 

personal  property 1,250,000 

Leaving $12,000,000 

This  sum  they  considered  represented  the  com- 
pany's franchise  derived  from  the  state  and 
also  the  easement  in  the  streets.  They  there- 
fore divided  it  in  half,  making  an  assessment 
for  the  easement  of $6,000,000 

Method  in  Present  Case  as  TESTiFnsD  to  bt  Purdy  and 

Bemis. 

(See  Record,  pages  195,  196.) 

Miles  of  mains  and  pipes,  Baltimore  City 478,492 

Miles  of  mains  and  pipes,  Baltimore  County 49,201 

527,693 
9.33  per  cent  outside  Cily.    90.67  per 
cent  in  City. 
Stock  issued,  107,710  shares. 
Value  of  city  real  estate  exclusive  of  mains  and 

services  $  2,843,418 

Value  of  real  estate  outside  the  city 262,766 

Value  of  personal  estate 879,458 

Total  value  of  personal  property  and  real  estate 

exclusive  of  mains  and  service^ $  3,985,642 

Divided  Profits. 

Interest $    497,570 

Dividends 430,840 

$     928,410 

Total  value  of  company's  property  1905 $     928,410 

Capitalized  at  5  per  cent 18,568,200 

Beal  estate  and  personal  property  exclusive  of 

mains  and  services 8,985,642 

Total  mains,  services  and  easement.  •  •  • .  .$14,582,558 
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Deduct  9.33  per  cent  for  proportion  out- 
side city 1,360,552 

Value  mains,  services  and  easement  in  city $13,222,006 

Former  assessment  of  mains,  services. . .     1,285,035 

Increase    $11,936,971 

To  ascertain  the  assessed  value  after  the  assess- 
ment is  increased  and  a  tax  levied  on  new  as- 
sessed value,  the  present  value  must  be  dimin- 
ished by  such  an  amount  that  the  assessed 
value  will  coincide  with  market  value  when 
subject  to  the  increased  tax. 
When  the  divided  profits  are  capitalized  at  5  per 
cent  and  the  tax  rate  is  2.235  the  increase  in 
the  assessed  value  must  be  reduced  to  69.1  per 
cent  of  the  present  value. 

Increased  value  above  former  assessment 11,936,971 

69.1  per  cent  of  above  increase  in  the  true  increase 

of  assessment  8,248,446.9 

Former  assessed  value  of  mains  and  services 1,285,035 

True  assessed  value  of  mains,  services  and  ease- 
ment      9,533,481 

^  In  the  first  case  the  stock  and  certificates  of  indebted- 
ness were  reckoned  at  their  respective  market  values  and  the 
resulting  aggregate  was  $17,550,000  as  the  total  value  of  the 
assets  of  the  gas  company.  In  the  present  case,  Mr.  Purdy 
explained  in  his  testimony  in  detail  how  he  and  Mr.  Bemis 
arrived  at  their  valuation.  He  ascertained  first  from  the 
company's  report  to  the  state  tax  commissioner,  and  from  the 
agreed  statement  of  facte  filed  in  the  case,  the  interest  paid 
on  the  bonded  indebtedness,  and  the  dividends  paid  to  the 
stockholders,  for  the  year  1905,  which  he  designated  divided 
profits.  He  then  capitalized  that  aggregate  at  five  per  cent^ 
a  rate  he  testified  to  be  a  conservative  rate  for  the  cities  of  the 
eastern  seaboard,  and  thus  found  the  total  value  of  the  com- 
pany's property  to  be  $18,568,200.  From  that  he  deducted 
the  assessed  value  of  the  company's  real  estate  and  personal 
property,  exclusive  of  the  mains,  services  and  easement,  as 
also  9.33  per  cent  of  all  the  mains  and  services,  that  being 
the  proportion  of  mains  and  services  outside  of  the  city  lim- 
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its.  He  further  deducted  the  former  assessment  of  mains 
and  services,  and  thus  found  an  increased  value  of  $11,936,971 
by  reason  of  said  easement.  He  then  further  reduced 
this  amount  by  an  allowance  for  the  diminution  of  the  value 
of  the  total  property  by  reason  of  the  tax  upon  the  assess- 
ment, this  allowance  being  an  amount  equal  to  the  capitalized 
value  of  that  tax,  capitalized  at  five  per  cent,  the  rate  of  tax 
for  1905  being  2.235  in  the  hundred  dollars.  This  required 
the  reduction  of  the  increased  value  of  the  total  mains  and 
services  and  easement  to  69.1  per  cent  of  that  value,  making 
the  true  increase  $8,248,446,  and  adding  the  former  assessed 
value  of  mains,  and  services,  $1,285,035,  he  concludes  the  true 
value  of  mains  and  services  and  easements  to  be  $9,533,481. 

Without  at  all  analyzing  this  method,  its  result  is  so  strik- 
ingly close  to  that  reached  in  the  former  case,  as  respects 
the  total  value  of  the  company's  property  as  to  be  most  sig- 
nificant ■^  in  itself.  But  when  analyzed,  the  substantial 
identity  of  the  two  methods  at  once  becomes  apparent.  In 
the  present  case  the  bonds  and  stock  do  not  appear  eo  nomine^ 
but  the  interest  paid  on  these  same  bonds,  and  the  dividends 
paid  on  the  same  stock,  do  appear.  The  rate  of  dividend  for 
1905  was  four  per  cent,  and  the  rate  of  interest  paid  on  the 
total  bonded  indebtedness  was  about  4.95  per  cent.  Messrs. 
Purdy  and  Bemis  assumed  that  something  was  laid  aside  for 
emergencies  before  making  the  four  per  cent  dividend.  Their 
method  of  calculation  therefore  essentially  and  necessarily  in- 
volves the  value  of  these  bonds.  There  is  no  substantial  or 
actual  distinction  between  these  methods  as  respects  the  deal- 
ing with  the  bonded  indebtedness  of  the  company,  whether 
the  amount  of  the  bonded  indebtedness  is  ascertained  directlv 
from  the  statement  of  the  company  by  reference  to  the  corpus 
of  this  indebtedness  as  shown  in  that  statement,  or  whether  it 
is  reached  indirectly  by  a  capitalizing  process  based  upon  the 
interest  paid  on  the  same  corpus.  In  both,  the  bonded  in- 
debtedness of  the  company  is  treated  as  part  of  its  assets,  in 
contravention  of  the  Maryland  statutes  which  require  them 
to  be  "valued  and  assessed  for  state,  county  and  municipal 
taxation  to  the  owners  thereof  in  the  county  or  city  in  which 
such  owners  may  respectively  reside." 

Argument  could  not  strengthen  the  conclusion  which  we 
think  follows  from  a  careful  examination  of  the  details  of 
the  method  in  this  case.  It  may  not  be  amiss  to  observe  that 
if  the  capitalized  value  of  the  interest  paid  on  this  bonded 
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indebtedneaB  be  eliminated  from  the  method  puisued  by 
Messrs.  Pnrdy  and  Bemis,  the  result  will  be  found  to  be  strik- 
ingly close  to  that  obtained  by  Mr.  Gaufi^ey's  method. 

If  the  capitalized  value  of  this  bonded  indebtedness  be  thus 
eliminated,  the  total  value  of  the  company's  property  would 
be  reduced  by  $9,950,000  leaving  such  value  $8,618,200,  and 
if  from  this  the  same  deductions  be  made  as  in  their  method, 
viz.,  $6,631,229,  there  will  remain  only  $1,986,971.  Reduc- 
ing this  to  69.1%  of  that  ^^  amount,  to  allow  the  capital- 
ized amount  of  the  increased  tax  to  be  imposed,  we  should 
have  $1,372,997.  To  this  add,  as  they  did,  the  former  as- 
•sessed  value  of  mains  and  services,  $1,285,035,  and  we  have 
as  the  true  assessed  value  of  mains,  services  and  this  ease- 
ment, $2,658,032.  Mr.  Caughey,  in  his  method,  took  the  as- 
sessed value  of  mains  and  services  for  the  year  1904,  $1,131,- 
640;  plus  the  fuU  fee  value  of  the  land  occupied  by  the  mains 
and  services  as  estimated  by  comparison  with  the  value  of 
adjacent  lands,  $1,396,921 ;  making  a  total  of  $2,528,261,  and 
showing  a  difference  between  the  results  of  the  two  methods 
of  only  about,  in  round  numbers,  $130,000.  We  do  not  mean 
to  say,  however,  that  in  assessing  the  real  property  of  a  cor- 
poration subject  to  mortgage,  that  the  corporation  is  entitled 
to  any  credit  for  the  mortgage  debt,  nor  are  we  to  be  un- 
derstood as  approving  the  method  of  Mr.  Caughey,  and  it 
will  be  seen  hereafter  that  we  do  not  regard  it  as  the  cor- 
rect method,  but  the  closeness  of  the  results  of  the  two 
methods,  if  tiie  capitalized  value  of  the  interest  on  the  bonded 
indebtedness  of  the  company  be  eliminated  from  the  method 
of  Messrs.  Purdy  and  Bemis,  is  so  striking  as  to  be  worthy  of 
notice. 

The  error  in  their  method  was  in  treating  the  bonded  in- 
debtedness of  the  company  as  an  asset  for  the  purpose  of 
taxation,  which  we  have  said  they  practically  did.  That  error 
was  inseparably  connected  with  their  opinions  as  to  the  aggre- 
gate value  of  the  mains  and  pipes,  in  connection  with  the 
easement  in  question,  and  their  valuation,  thus  reached,  was 
an  indivisible  quantity,  and  therefore  these  prayers  should 
have  been  granted ;  but  we  are  not  to  be  understood  as  mean- 
ing that  their  opinions  would  have  been  inadmissible,  and 
should  ^^  have  been  disregarded,  if  the  result  of  their  method 
of  valuation  had  been  free  from  the  error  indicated. 

It  will  not  be  necessary  to  notice  in  detail  all  the  numerous 
exceptions  to  the  admission  or  exclusion  of  testimony,  nor  to 
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review  in  detail  all  the  rejected  prayers,  but  same  of  these 
must  be  considered.  It  would  appear  reasonable  to  hope  that 
no  further  appeal,  to  this  court  at  least,  will  be  required  in 
order  to  reach  a  satisfactory  assessment  of  this  easement,  but 
as,  in  event  of  another  appeal,  some  of  the  questions  raised  in 
this  case  might  be  raised  again,  we  will  consider  them  now. 

And  first,  as  to  whether  it  was  competent  to  inquire  from 
the  members  of  the  appeal  tax  court  themselves  what  were 
their  methods  and  mental  processes  in  reaching  the  assess- 
ment they  made  for  the  purpose  of  showing  either  that  it  was 
illegal  or  excessive. 

The  appellees  have  cited  in  their  brief  numerous,  respectable 
and  eminent  authorities  from  other  jurisdictions  to  sustain 
the  proposition  that  the  method  of  assessors  in  arriving  at 
their  conclusions  is  a  matter  absolutely  committed  to  their 
discretion,  and  that  the  members  of  such  a  tribunal  cannot  be 
put  upon  the  stand  to  testify  as  to  the  operation  of  their 
minds  in  doing  the  work  intrusted  to  them,  and  many  of 
those  authorities  are  collected  in  27  American  and  English 
Encyclopedia  of  Law,  second  edition,  page  689. 

After  careful  consideration  of  these  authorities,  however, 
and  with  due  respect  to  the  eminent  courts  by  which  they 
are  announced,  we  do  not  think  the  law  can  be  so  declared 
in  this  state. 

No  proceeding  more  closely  analogous  to  the  present  can 
be  found  than  that  employed  in  condemning  land  under  the 
principle  of  eminent  domain,  and  in  such  cases  ever  since  the 
<5afle  of  Tide  Water  Canal  Co.  v.  Archer,  9  Gill  &  J.  479,  the 
practice  in  Maryland  has  allowed  the  examination  of  jurors, 
who  signed  the  inquisition  as  witnesses,  on  return  of  such  in- 
•quisition  for  confirmation,  **upon  all  subjects  whatever  relat- 
ing to  the  controversy,  as  fully  as  any  other  persons  who 
might  be  sworn  as  witnesses  in  the  cause,  that  they  may  be 
examined  '^  as  to  the  grounds  and  motives  for  their  find- 
ing, in  order  to  ascertain  whether  in  coming  to  their  conclu- 
sions they  had  not  mistaken  facts  as  well  as  the  law."  That 
case  was  heard  only  in  the  circuit  court  for  Hartford  county, 
there  being  no  appeal  to  this  court  from  such  a  proceeding, 
but  the  opinion  there  delivered  was  deemed  worthy  of  full 
publication  in  9  Gill  &  J.,  and  the  case  has  been  at  last  twice 
cited  in  the  Maryland  Reports — in  10  Md.  87  and  in  44  Md. 
607 — and  has  ever  since  controlled  our  practice. 

▲m.  St.  Bep.,  Yoi  121—36 
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In  the  opinion  referred  to  the  court  considered  the  ques- 
tion at  length  (pages  487  to  493),  and  explained  very  clearly 
and  satisfactorily  the  difference  which  exists  between  a  body 
of  men  proceeding  under  a  law  of  that  kind,  and  a  common- 
law  jury  and  the  reasons  which  permit  and  require  the  ex- 
amination as  witnesses  of  members  of  a  jury  making  such  an 
inquisition,  while  it  forbids  the  examination  as  witnesses  of 
the  members  of  a  common-law  jury ;  but  it  is  unnecessary  to 
recite  those  reasons  here.  It  is  sufficient  to  say  that  they 
apply  in  their  full  force  to  the  case  we  are  now  considering. 
Moreover,  section  170  of  the  new  charter  of  Baltimore  City^ 
which  provides  for  an  appeal  to  the  Baltimore  City  court 
from  any  assessment  made  by  the  appeal  tax  court,  gives  the 
city  court  full  power  ''to  require  the  judges  of  the  appeal  tax 
court,  their  clerks,  surveyors  or  other  agents  or  servants  to 
attend,  and  may  examine  them  on  oath  or  affirmation/'  and 
it  is  a  reasonable  presumption  that  the  reasons  which  induced 
the  enactment  of  that  provision  were  substantially  those  which 
led  to  the  rule  declared  in  Tide  Water  Canal  Co.  v.  Archer, 
9  Gill  &  J.  479.  For  these  reasons  we  think  there  was  error 
in  the  first,  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth^ 
ninth,  tenth  and  thirteenth  exceptions,  which  constitute  one 
group  raising  the  question  we  have  just  considered.  The 
next  question  is  raised  by  the  eleventh,  twelfth,  fourteenth, 
fifteenth,  sixteenth,  seventeenth  and  eighteenth  exceptions,  in 
all  of  which  it  was  sought  to  show  the  assessment  was  un- 
equal, in  that  it  was  made  by  a  higher  proportion  of  valua- 
tion than  on  other  real  and  personal  property  on  the  same 
tax-roll  by  the  same  officials. 

'^  As  to  these  it  will  be  sufficient  to  say  that  the  inequal- 
ity must  be  predicated  as  of  the  valuation  of  property  to 
which  a  common  standard  of  valuation  may  be  applied,  and 
no  intelligent  or  fair  comparison  can  be  made  between  the 
value  of  ordinary  parcels  of  land  and  the  improvements  there- 
on, and  a  mere  easement  to  lay  mains  and  pipes  in  the  bed 
of  a  public  street  for  the  distribution  of  gas.  The  remain- 
ing eight  exceptions  relate  to  the  competency  and  qualifica- 
tions of  Messrs.  Purdy  and  Bemis  as  experts  in  this  case,  the 
objections  being  both  general  and  special. 

Mr.  Purdy  is  a  lawyer  and  secretary  of  the  New  York  Tax 
Beform  Association.  He  testified  that  he  had  been  a  student 
of  taxation  for  twenty  years;  that  he  had  made  a  compara- 
tive study  of  the  tax  laws  of  the  various  states  in  this  coun- 
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try,  and  of  the  principal  countries  of  Europe,  and  of  the  ap- 
plication of  the  principles  of  these  laws  to  the  assessment  of 
real  property  in  all  its  forms;  that  he  had  been  called  on  to 
value  the  easements  of  public  service  corporations  in  various 
cities;  that  he  knew  the  character  and  extent  of  the  opera- 
tions of  the  Consolidated  Gas  Company,  and  the  mileage  and 
size  of  its  mains  and  pipes,  and  that  he  had  ascertained  from 
the  statement  of  facts  filed  in  this  case,  and  from  the  report 
of  the  gas  company  to  the  state  tax  commissioner  what  were 
its  earnings  and  its  divided  profits  for  the  years  1904  and 
1905. 

Mr.  Bemis  is  president  of  the  Water  Works  of  Cleveland, 
Ohio.  He  has  devoted  ten  years  to  questions  of  assessment 
and  taxation ;  has  been  employed  for  five  years  by  the  city  of 
Cleveland  in  investigating  the  assessment  of  public  service 
corporations  embracing  gas,  electric  light,  and  street  railway 
companies,  and  has  been  called  on  to  value  the  easements  of 
gas  companies  in  Ohio  and  elsewhere;  and  he  states  he  had 
substantially  the  same  information  possessed  by  Mr.  Purdy 
of  the  property,  earnings  and  divided  profits  of  this  gas  com- 
pany for  the  years  1904  and  1905. 

From  this  statement  it  cannot  be  doubted  that  they  are  gen- 
erally qualified  as  experts  upon  the  subject  of  inquiry  in  thi& 
case.  ''An  expert  is  one  possessing,  in  regard  to  a  particular 
•*  subject  or  department  of  human  activity,  knowledge  not 
acquired  by  an  ordinary  person.  This  knowledge  may  be 
derived  from  experience  or  from  study  and  direct  mental  ap- 
plication**: 12  Am.  &  Eng.  Ency.  of  Law,  425.  *'It  is  not 
ground  for  excluding  the  evidence  that  the  witness  bases  his 
statements,  in  whole  or  in  part,  ux)on  his  reading**:  17  Cyc. 
39.  ''The  general  rule  seems  to  be  where  a  witness  exhibits 
such  a  degree  of  knowledge  gained  from  experience,  observa- 
tion, standard  books,  or  other  reliable  sources  as  to  make  it 
appear  that  his  opinion  is  of  some  value,  that  he  is  entitled 
to  testify,  it  being  left  to  the  trial  court  to  say  when  such 
knowledge  is  shown,  and  to  the  jury  to  say  what  the  opinion 
18  worth**:  5  Encyclopedia  of  Evidence,  533. 

This  court  has  said  in  Davis  v.  State,  38  Md.  15:  *'In  the 
trial  of  cases  it  often  happens  that  questions  arise  touching 
the  matter  of  inquiry  quite  out  of  the  observation  and  experi- 
ence  of  persons  in  general  but  within  the  observation  of  others, 
who  from  previous  study  or  pursuits,  or  experience  in  life, 
have  frequently  or  habitually  brought  that  class  of  questions 
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under  their  observation,  and  lience  it  is,  that  in  such  cases 
persons  who,  from  study  or  experience,  have  acquired  a  pe- 
culiar knowledge  in  regard  thereto,  are  permitted  to  testify 
not  only  as  to  facts,  but  also  to  give  their  opinion  based  upon 
facts  within  their  own  knowledge,  or  upon  facts  proved  by 
other  witnesses."  Authorities  to  the  same  effect  are  numer- 
ous, but  there  is  no  occasion  to  cite  them. 

It  appeared  that  neither  of  these  witnesses  had  ever  bought 
or  sold  land  in  the  city  of  Baltimore,  nor  had  any  personal 
knowledge  of  any  sales  of  real  estate  there,  and  it  was  then 
specially  objected  that  they  were  not  qualified  to  value  this 
easement  as  real  estate,  but  this  objection  was  overruled.  The 
value  of  this  easement,  however,  does  not  depend  upon  whether 
it  is  classed  as  real  or  personal  property.  Its  actual  value 
would  be  the  same  in  either  case,  and  we  could  not  hesitate  to 
sustain  their  qualification  in  this  respect,  even  if  the  question 
was  a  new  one.  But  it  is  not  a  new  question.  In  Sanitary 
District  v.  Pittsburgh  etc.  B.  B.  Co.,  216  111.  675,  75  N.  E. 
248,  there  was  a  proceeding  ••  to  condemn  land  for  a  freight 
terminal.  At  the  trial  the  petitioner  produced  witnesses  who 
were  experienced*  dealers  in  real  estate  in  Chicago,  who  tes- 
tified that  the  land  had  a  market  value  by  the  square  foot, 
and  gave  their  opinion  as  to  such  value.  The  witnesses  for 
the  defendant  did  not  know  the  market  value  by  the  square 
foot,  or  otherwise,  of  land  in  Chicago,  and  had  not  dealt  in 
real  estate  in  that  way,  but  they  knew  the  value  of  the  prop- 
erty as  a  freight  terminal  and  were  fully  qualified  to  give 
their  opinions  upon  that  subject.  The  court  said:  **It  is 
matter  of  common  knowledge  that  such  property  as  this  de- 
voted to  such  a  use  is  not  bought  and  sold  in  the  market,  or 
subject  to  sale  in  that  way;  and  that  such  property  has  no 
market  value  in  a  legal  sense.  The  property  being  devoted 
to  a  special  and  particular  use,  the  general  market  value  of 
other  property  was  not  a  criterion  for  ascertaining  compensa- 
tion  Evidence  was  admitted  of  the  extent  of  the  busi- 
ness done  at  the  terminal  station,  and  witnesses  for  defendant 
based  their  estimates  of  the  value  of  the  whole  property  upon 
the  business  handled  and  the  profits  of  such  business.  We 
think  there  was  no  error  in  admitting  the  evidence." 

So  in  Chicago  &  N.  W.  R.  W.  v.  Chicago  &  E.  R.  R.,  112 
111.  589,  the  court  said:  '*When  the  proof  tends  to  show  that 
the  property  has  no  market  value  by  reason  of  the  particu- 
lar use  to  which  it  is  being  applied,  it  is  error  to  instruct  the 
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jury  that  the  compensation  ahould  not  be  less  nor  more  than 
its  fair  market  value. '* 

Again,  in  Franklin  County  v.  Nashville  C.  &  St.  Louis  R. 
B.y  12  Lea,  521,  Judge  Cooper  said:  ''The  value  of  the  road- 
way cannot  be  determined  by  ascertaining  the  value  of  the 
land  included  in  the  roadway  assessed  at  the  market  value 
of  adjacent  lands,  and  adding  the  value  of  crossties,  rails 
and  spikes  ....  The  assessable  value  for  taxation  of  a 
railroad  track  can  only  be  determined  by  looking  to  the  ele- 
ments on  which  the  financial  condition  of  the  company  de- 
pends; its  traffic  as  evidenced  by  the  rolling  stock  and  gross 
earnings  in  connection  with  its  capital  stock.  *' 

^^  Other  cases  to  the  same  effect  are  given  in  the  elaborate 
brief  of  the  appellees,  among  which  we  may  especially  men- 
tion Oregon  v.  Jackson,  38  Or.  306,  and  Cochrane  v.  Com- 
monwealth, 175  Mass.  299,  78  Am.  St.  Rep.  491,  56  N.  E.  610, 
in  which  latter  case  the  court  said:  ''In  such  a  case,  to  con- 
fine the  owner  to  witnesses  who  show  themselves  qualified  to 
testify  by  their  knowledge  of  sales  of  similar  property  would 
be  to  deny  the  owner  the  right  to  prove  the  true  value  of  his 
property."  These  principles  indeed  are  fully  recognized  by 
this  court  in  Consolidated  Gas  Co.  v.  Mayor,  etc.,  101  Md.  541, 
109  Am.  St.  Rep.  584,  61  Atl.  532,  12  L.  R.  A.,  N.  S.,  263,  in 
which  it  was  said  to  be  a  "self-evident  proposition  that  the 
use  to  which  a  franchise  permits  an  easement  to  be  put  is  an 
essential  element  to  be  considered  in  placing  a  valuation  on 
that  easement  for  the  purposes  of  taxation";  and  that  state- 
ment is  further  supported  in  Simpson  v.  Hopkins,  82  Md. 
478,  33  Atl.  714,  where  it  was  said:  "The  true  test  of  a  taxa- 
ble value  is  the  producing  value  to  the  owner,"  and  nothing 
that  was  said  in  101  Md.  in  discussing  Simpson  v.  Hopkins, 
in  any  manner  impairs  or  qualifies  that  declaration. 

Without  this  easement  the  plant  of  this  company  would  be 
comparatively  of  little  value.  If  destroyed,  it  could  be  re- 
placed by  new  buildings  and  machinery  at  cost  of  construc- 
tion, and  if  additional  real  estate  were  required  for  operations 
upon  a  larger  scale  it  could  be  acquired  upon  the  basis  of 
value  of  adjacent  lands.  But  without  the  right  to  lay  mains 
and  pipes  in  the  streets,  and  to  flow  gas  through  them  for  dis- 
tribution to  customers  whose  houses  are  all  on  these  streets, 
and  can  only  be  conveniently  served  through  the  beds  of 
these  streets,  the  exclusive  right  to  carry  on  the  gas  business 
in  Baltimore  City  would  offer  far  less  attraction  to  manuf ac- 


566  American  State  Reports,  Vol.  121.     [Maryland, 

turers  of  gas.  The  taxable  value  of  this  easement  fixed  by 
any  rational  and  conservative  standard  would  stqiink  into 
insignificance  when  compared  with  the  cost  of  laying  mains 
and  pipes  under  the  dwellings,  business  houses  and  premises 
of  private  owners. 

In  illustration  of  the  peculiar  value  of  this  easement  to  the 
other  property  of  this  gas  company,  we  may  profitably  repro- 
duce a  passage  from  the  opinion  of  the  court  in  Winnipisoegee 
»»  etc.  Mfg.  Co.  V.  Qifford,  64  N.  H.  337,  10  Atl.  849, 
where  the  subject  under  consideration  was  the  value  of  a 
parcel  of  land  for  a  reservoir  for  waterworks:  **The  «itire 
value  of  a  parcel  of  land  may  consist  in  its  capacity  to  render 
other  lands  valuable,  as  if,  in  a  desert,  a  single  acre  were 
found  whereon  artesian  wells  could  be  sunk  producing  suffi- 
cient water  to  irrigate  and  make  fertile  the  whole  desert. 
The  acre  would  be  of  great  value,  because  by  means  of  it 
lands  otherwise  worthless  could  be  made  valuable.  It  could 
not  be  justly  appraised  without  considering  its  effect  upon 

them In  the  appraisal  of  a  water  power,  as  of  other 

property,  all  the  facts  and  circumstances  affecting  its  value 
are  competent  evidence.  The  assessors  may  consider  the  mag- 
nitude of  the  power,  the  uses  to  which  it  is  or  may  be  applied, 
and  the  place  where  it  is,  or  may  be  utilized ;  the  income  de- 
rived from  it  by  way  of  rents  or  from  its  use  by  the  owners, 
the  cost  of  equal  power  derived  from  other  sources  (that  is 
to  say,  its  comparative  economy) ;  in  short,  anything  which 
may  affect  the  judgment  of  a  person  desiring  to  purchase,  in 
determining  what  price  he  would  offer." 

See,  also,  on  the  same  subject,  Flax  Water  Pond  Co.  v. 
Lynn,  147  Mass.  31,  16  N.  E.  742.  It  is  doubtless  true  that, 
as  a  general  rule,  the  value  of  an  easement  will  not  exceed 
the  value  of  the  fee,  as  tested  by  the  value  of  adjacent  lands, 
because,  as  a  general  rule,  the  purchaser  of  the  fee  could  put 
the  property  to  the  same  use  as  if  he  had  bought  the  easement 
only.  But  if  the  fee  in  the  bed  of  the  streets  were  sold,  it 
would  still  be  subject  to  the  right  of  user  by  the  public,  and 
the  gas  company  could  not  destroy  or  interfere  with  this  right 
of  user  by  laying  mains  and  pipes  in  the  bed  of  the  street. 
In  such  a  case  as  in  others,  the  easement  may  be  of  greater 
value  than  the  fee  estimated  by  the  market  value  for  ordinary 
uses,  and  miLst  be  so  where  the  owner  of  the  easement  has  a 
franchise  to  use  it  for  a  gainful  purpose  to  which  another 
owner  could  not  put  the  fee.    Any  other  purchaser  of  the 
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superficial  area  occupied  by  these  mains  and  pipes  could  not 
make,  sell,  or  distribute  gas  in  Baltimore  City  while  the 
monopoly  of  the  gas  company  is  ^^  continued  to  it.  An  ex- 
ception to  the  ordinary  rule  in  this  respect  was  recognized 
in  Baltimore  City  v.  Latrobe,  101  Md.  632,  61  Atl.  203,  where 
the  court  speaking  through  Judge  Boyd  said:  **When  a  piece 
of  property  which  is  subject  to  an  ordinary  lease  for  a  short 
term  is  taken,  it  may  happen  that  although  the  owner  of  the 
fee  is  allowed  full  value  for  the  property,  the  tenant  must 
also  be*  paid  a  large  and  substantial  amount  in  addition  by 
reason  of  the  value  of  his  lease." 

Since  the  argument  of  this  case  we  have  been  referred  by 
the  counsel  of  the  gas  company  to  the  case  of  Taylor  v.  Mayor 
of  Baltimore,  45  Md.  576,  as  distinctly  deciding  that  in  no 
event  could  the  estimated  value  of  an  easement  exceed  the 
fee  simple  valuation  of  the  land  occupied,  but  we  cannot  so 
regard  that  decision.  That  was  a  proceeding  for  the  condem- 
nation of  the  use  and  occupation  of  a  parcel  of  land  in  Balti- 
more county  for  the  introduction  of  water  into  the  city,  and 
the  conduit  for  that  purpose  was  to  pass  through  said  lands 
at  a  distance  below  the  surface,  varying  from  eighty  to  one 
hundred  and  twenty  feet.  The  inquisition  provided  that  the 
conduit  which  was  twelve  feet  in  diameter  should  be  without 
any  opening  to  the  surface,  and  without  the  right  to  enter 
upon  or  disturb  the  surface  except  to  clear  away  timber 
on  the  surface  and  give  an  unobstructed  view  for  engineer- 
ing purposes  during  the  construction  of  the  conduit.  The 
land  owner  asked  the  court  to  rule  as  a  matter  of  law 
that  the  measure  of  damages  could  not  be  less  than  the  fair 
market  value  of  the  land  estimated  according  to  the  surface 
value.  This  was  refused  and  the  ruling  was  affirmed  on  ap- 
peal. 

There  is  a  wide  and  obvious  diflPerence  between  that  case 
and  the  present.  There,  after  construction  of  the  conduit,  the 
city  had  no  right  to  enter  upon  and  disturb  the  surface.  The 
lands  were  agricultural  land,  and  that  use  was  undisturbel  by 
the  construction  and  maintenance  of  the  conduit.  The  pros- 
pective value  for  building  purposes  was  unaffected  by  the  con- 
duit, and  under  these  circumstances  it  would  have  been  an  in- 
justice to  require  the  city  to  pay  the  market  value  estimated 
at  the  surface.  Here,  however,  the  gas  company  has  the  right 
^^  to  enter  upon  and  open  the  surface  as  well  for  the  con- 
stantly recurring  necessity  of  repairs,  as  for  the  purpose  of 
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reconstruction  or  enlargement  of  the  system,  a  right  of  which 
is  of  very  great  value  to  the  gas  company  and  which  is  exer- 
cised only  at  great  and  constant  inconvenience  to  the  city  and 
to  the  public.  That  case  cannot  be  regarded  as  deciding  more 
than  that  the  value  of  the  easement  there  in  question  might 
be  less  than  the  fee  simple  value  of  the  land  occupied,  esti- 
mated according  to  the  surface  value.  It  certainly  does  not 
decide  that  the  value  of  that  or  any  other  easement  cannot 
be  more  than  the  fee  value  of  the  land  occupied. 

(Conceding  for  the  purpose  of  the  argument  the  appellant's 
contention  that  it  was  within  the  power  of  the  court  to  require 
the  submission  of  prayers  by  the  city  solicitor,  the  granting 
or  refusing  of  the  appellant's  motion  to  that  effect  was  a  mat- 
ter within  the  discretion  of  the  court,  and  therefore  beyond 
our  control.  If  this  had  been  a  trial  before  a  jury,  the  court 
could,  and  doubtless  would,  if  it  had  deemed  it  necessary  for 
the  guidance  of  the  jury,  have  given  such  instructions  of  its 
own  as  it  thought  proper.  Tried  as  it  was  required  to  be 
under  section  170  of  the  city  charter  without  the  intervention 
of  a  jury,  there  was  no  necessity  for  such  instructions,  and 
the  appellants  will  be  presumed  to  have  received  the  same 
measure  of  protection  from  the  unexpressed  views  of  the  court 
as  from  any  rulings  upon  prayers  offered  by  the  city  solicitor, 
or  from  any  formulation  by  the  court  upon  its  own  motion 
of  the  views  it  entertained. 

What  we  have  said  disposes  of  all  the  material  questions 
raised  by  the  prayers,  and  we  do  not  think  it  necessary  to  no- 
tice them  further. 

We  have  thus  distinctly  held  that  the  appeal  tax  court 
cannot  lawfully  assess  the  easement  by  estimating,  by  the  unit 
rule  or  otherwise,  the  gross  value  of  all  the  property  and  assets 
of  every  kind  of  the  company,  and  then  eliminating  the  other 
classes  of  property,  and  treating  the  residuum  as  the  assessed 
value  of  the  easement,  but  this  does  not  determine  how  the 
easement  should  be  assessed. 

®*  Without  attempting  to  answer  that  question,  which  is 
not  distinctly  raised  in  this  case,  we  may  properly  say  that  in 
any  determination  which  may  be  made  by  the  appeal  tax  court 
it  will  be  essential  to  consider  the  nature  and  qualities  of  the 
thing  to  be  assessed.  This  easement  is  real  estate  consisting 
of  a  right  or  interest  in  certain  parcels  of  land  the  location 
and  dimension  of  which  are  not  only  capable  of  definite  ascer- 
tainment but  have  been  so  established  by  the  testimony  in  this 
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case.    We  have  said  that  because  the  servient  land  in  the 
present  case  consists  of  beds  of  streets  maintained  at  public 
expense,  penetrating  all  portions  of  the  city,  and  for  other 
reasons,  this  easement  possesses  a  special  character  and  utility 
which  may  well  be  held  to  give  it  a  value  greater  than  the  land 
affected  by  it  would  have  for  purposes  of  ordinary  use  and 
occupation.    The  market  value  of  the  servient  land  as  mere 
vacant  property,  as  determined  by  the  market  value  of  lands 
adjoining  the  streets,  is  not  the  only  nor,  in  our  opinion,  the 
chief  element  of  value  to  be  taken  into  consideration  in  assess- 
ing this  particular  easement  in  the  public  streets  of  the  city. 
Its  special  character  and  apparent  necessity  to  the  successful 
operation  of  the  appellants'  plant  makes  it  difficult  to  suggest 
a  strictly  comparative  standard  of  valuation,  and  perhaps  no 
such  standard  may  have  been  established,  but  some  light  may 
be  thrown  upon  the  subject  by  an  inquiry  into  the  terms  upon 
which  other  instrumentalities  of  a  somewhat  similar  nature 
are  permitted  to  be  located  and  maintained  under  the  beds  of 
the  streets.    It  is  a  matter  of  common  knowledge  that  in  the 
city  of  Baltimore,  as  in  other  municipalities,  easements    are 
granted  for  laying  and  maintaining  under  the  beds  of  the 
public  streets  private  drains  and  sewer  pipes,  and  conduits 
for  telephone,  telegraph  and  electric  light  and  power  service, 
and  for  the  distribution  of  steam  and  hot  and  cold  air  and 
for  other  purposes  for  such  easements,  charges  or  rentals  are 
paid  to  the  municipality.    The  testimony  in  the  present  case 
of  J.  W.  Freeman,  the  deputy  city  collector,  shows  the  charge 
per  lineal  foot  at  this  time  made  by  the  city  of  Baltimore 
for  the  right  to  construct  and  maintain  private  drains  and 
sewers  and  ^  vaults  under  the  bed  of  its  streets  and  alleys. 
Reference  to  the  above  easements  is  made  by  way  of  illustra- 
tion only.    The  productive  value  of  the  use  to  which  those 
easements  are  put  is  so  different  from  that  to  which  the  ease- 
ment under  consideration  is  put,  as  nee&ssary  to  suggest  the 
inherent  difference  in  their  valuation  for  the  purposes  of  taxa- 
tion.    Other  considerations  pertinent  to  the  nature,  qualities 
and  productive  value  of  this  easement  will  doubtless  suggest 
themselves  to  the  official  appraisers  who  have  given  time  and 
thought  to  the  duties  of  their  occupation,  and  will  aid  them  in 
arriving  at  a  just  and  fair  assessment  of  it.    As  was  said  in 
Brooklyn  v.  New  York,  199  U.  S.  48,  25  Sup.  Ct.  Rep.  713, 
50  L.  ed.  79:  ''All  that  can  be  required  is  that  the  assessing 


570  American  State  Bbspobts,  Vol.  121.     [Maryland, 


power  exercise  an  honest  judgment  based  upon  the  informa- 
tion it  possesses  or  can  acquire." 

The  order  sustaining  the  action  of  the  appeal  tax  court 
will  be  reversed  and  the  assessment  of  $6,000,000  is  hereby 
vacated. 

But  inasmuch  as  we  hold  said  assessment  to  be  merely  ir- 
regular and  not  wholly  void,  the  cause  will  be  remanded  to 
the  Baltimore  city  court  for  further  proceedings  in  conformity 
with  the  views  herein  expressed,  and  with  the  provisions  of 
section  170  of  the  charter  of  Baltimore  City. 

Order  reversed  with  costs  above  and  below,  and  cause  re- 
manded. 


The  Taxation  of  the  Franehiaes  and  JSaeemente  of  public  soiTiee  tot- 
porations  has  recently  been  before  the  courts  in  the  following  cases: 
Consolidated  Gas  Co.  ▼.  Baltimore,  101  Md.  541,  109  Am.  St.  Bep.  5S4; 
People  ▼.  State  Board  of  Tax  Commrs.,  174  N.  Y.  417,  105  Am.  St. 
Bep.  674;  Detroit  Citizens'  St.  By.  Co.  ▼.  Common  Council,  125  Mich. 
673,  84  Am.  St.  Bep.  589;  State  v.  Nevada  Cent.  B.  B.  Co.,  28  Nev. 
186,  113  Am.  St.  Bep.  834. 


JOHNSON  V.  JOHNSON. 

[105  Md.  81,  65  Atl.  918.] 

WILLS. — ^The  Standard  or  Test  of  Testamentary  Capacity  It  a 

matter  of  law  to  be  defined  by  the  court  for  the  guidance  of  the  jury 
in  reaching  a  decision  in  a  given  case;  whether  the  evidence  in  the 
case  measures  up  to  that  standard  is,  as  a  general  rule,  a  matter  of 
fact  to  be  decided  by  the  jury.     (p.  573.) 

WILLS — ^Insane  Delusion. — ^To  Avoid  a  Will  because  the  tes- 
tator entertained  a  delusion,  the  delusion  must  be  an  insane  delusion, 
and  the  will  must  be  the  product  thereof,     (p.  574.) 

WILLS. — ^An  Insane  Delusion  is  a  Belief  in  things  impossible, 
or,  though  possible,  so  improbable  under  the  surrounding  circum- 
stances that  no  man  of  sound  mind  could  give  them  credence,  (p. 
574.) 

WILLS — ^Insane  Delusion  as  to  Illegitimacy  of  Children. — 
Where  a  man  wills  his  entire  estate  to  his  children  of  a  former  mar- 
riage because  he  believes  that  his  present  wife  is  unfaithful  and 
his  children  by  her  illegitimate,  which  belief  has  no  evidence  to 
support  it,  the  will  may  be  avoided  as  the  product  of  an  insane  de- 
lusion,   (p.  575.) 

WILL  CONTEST — Competency  of  Widow  to  Testify. — ^In  the 
trial  of  a  caveat  to  a  will  filed  by  the  widow  of  the  testator  as  next 
friend  of  their  minor  children,  she  is  not  a  party  to  the  case  and  is 
a  competent  witness,     (p.  577.) 
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WnJiS— Xnsane  Delusion — ^Evldenca  of  Hostility. — ^To  prove 
that  a  will  was  the  product  of  an  insane  delusion  on  the  part  of  the 
testator  that  his  wife  was  unfaithful  and  tbeir  children  illegitimate, 
it  is  competent  to  show  that  he  had  instituted  divorce  proceedings, 
(p.  577.) 

Joshna  W.  Miles,  H.  L.  D.  Stanford  and  Toadvin  &  Bell, 
for  the  appellants. 

Gordon  Tnll,  Robert  Moss  and  EUegood,  Preeny  &  "Wailes, 
for  the  appellees. 

®*  BURKE,  J.  This  appeal  brings  up  for  review  certain 
rulinsrs  of  the  circuit  court  for  Wicomico  county  made  during 
the  trial  in  that  couFt  of  issues  involving  the  validity  of  the 
last  will  and  testament  of  Wilmour  M.  Johnson.  The  record 
presents  ten  exceptions  for  our  consideration — one  to  the  com- 
petency of  Mary  Johnson,  the  prochein  ami  of  the  infant 
caveators,  seven  to  the  admissibility  of  evidence,  and  two  to 
the  ruling  of  the  court  upon  the  prayers. 

It  appears  from  the  record  that  on  the  thirtieth  day  of 
September,  1905,  Leland  J.  Johnson  and  Oliver  G.  Johnson, 
infant  children  of  Wilmour  M.  Johnson,  by  their  mother  and 
next  friend,  filed  in  the  orphans'  court  for  Somerset  county  a 
caveat  to  a  paper  writing  which  purported  to  be  the  last  will 
of  their  father,  who  had  died  in  the  month  of  August,  1905, 
leaving  surviving  him  a  widow,  Mary  Johnson,  and  six  chil- 
dren, four  by  a  former  marriage,  and  the  two  infant  caveators, 
both  of  whom  are  of  tender  age.  The  alleged  will  was  dated 
the  6th  of  December,  1904,  and  was  admitted  to  probate  by 
the  orphans'  court  for  Somerset  county  on  the  eighth  day  of 
August,  1905.  By  it  the  whole  estate  of  the  testator  was  de- 
vised and  bequeathed  to  the  four  children  by  his  former  mar- 
riage. Upon  the  application  of  the  caveators,  the  orphans' 
court  sent  four  issues  to  the  circuit  court  for  Somerset 
*^  county  to  be  tried  by  a  jury.  The  first  issue  related  to 
the  signing  and  attestation  of  the  will;  the  second  to  the 
knowledge  and  understanding  by  the  testator  of  its  contents 
at  or  before  the  time  of  its  execution ;  the  third  to  his  testa- 
mentary capacity  at  the  time  of  making  the  will;  and  the 
fourth  whether  its  execution  was  procured  by  undue  influence 
exercised  over  him.  The  case  was  first  removed  to  the  cir- 
cuit court  for  Worcester  county  for  trial,  and  subsequently, 
upon  the  suprgestion  and  affidavit  of  the  defendants,  was  sent  to 
to  the  circuit  court  for  Wicomico  county,  to  which  court,  upon 
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trial  had,  the  jury  found  for  the  caveatees  on  the  first,  second 
and  fourth  issues,  and  upon  the  third  issue,  that  of  testa- 
mentary capacity,  they  found  their  verdict  for  the  caveators. 
From  the  rulings  of  the  court,  which  will  be  later  considered, 
the  caveators  have  prosecuted  this  appeal. 

At  the  conclusion  of  the  caveators'  case,  the  court,  at  the 
instance  of  the  defendants,  directed  a  verdict  in  their  favor 
upon  the  first,  second  and  fourth  issues.  The  defendants  at 
that  time  also  asked  the  court  to  withdraw  the  third  issue 
from  the  consideration  of  the  jury,  upon  the  ground  the- 
caveators  had  offered  no  evidence  legally  sufficient  to  show 
that  the  testator  at  the  time  of  the  execution  of  the  will  was 
not  of  sound  and  disposing  mind  and  capable  of  executing  & 
valid  deed  or  contract.  This  prayer  was  refused  by  the  court,, 
and  this  ruling  constitutes  the  appellant's  sixth  exception. 
After  the  rejection  of  the  prayer,  the  appellants  proceeded 
with  their  case,  and  examined  a  number  of  witnesses.  By  so 
doing  they  lost  the  benefit  of  this  exception :  Barabasz  v. 
Kabat,  91  Md.  53,  46  Atl.  337.  This  prayer  was  again  offered 
at  the  conclusion  of  the  whole  case,  and  was  again  refused  by 
the  court,  to  which  ruling  the  appellants  excepted,  and  this 
exception,  together  with  that  taken  to  the  granting  of  the 
caveators'  first  and  second  prayers,  presents  the  main  and 
important  questions  in  the  case,  which  are,  first:  Does  the 
record  disclose  evidence  legally  sufficient  to  have  taken  the 
case  to  the  jury  upon  the  issue  of  testamentary  capacity  f 
Was  there  misdirection  of  law  in  either  of  the  two  prayers 
granted  at  ®*  the  instance  of  the  caveators  t  In  the  consid- 
eration of  the  first  question  it  must  be  borne  in  mind  that 
this  court  has  no  power  to  review  the  finding  of  the  jury  upon 
matters  of  fact. 

The  caveatees  introduced  a  number  of  witnesses  who  testi- 
fied  to  the  capacity  of  the  testator  to  make  a  valid  will,  but 
the  jury  disregarded  this  evidence  and  we  have  no  power  to 
review  their  finding  upon  that  question.  If  upon  the  whole 
record  there  was  evidence  legally  sufficient  to  have  justified 
the  trial  court  in  submitting  the  case  to  the  jury  upon  the 
issue  of  mental  capacity,  we  have  no  power  to  disturb  the 
verdict  In  the  case  of  Hiss  v.  Weik,  78  Md.  439,  28  Atl.  400, 
where  the  court  had  under  consideration  a  prayer  which 
sought  to  withdraw  the  case  from  the  consideration  of  the 
jury  upon  the  ground  that  there  was  no  evidence  legally  suffi- 
cient to  show  that  the  will  in  that  case  was  procured  by  undue 
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influence,  Judge  McSherry  in  the  course  of  his  opinion  used 
this  language,  which  is  strictly  applicable  to  the  question  we 
are  now  considering:  ^'As  an  appellate  court  we  cannot  re- 
view the  finding  of  the  jury  upon  matters  of  fact,  nor  can 
we  pass  upon  the  comparative  weight  of  the  conflicting  evi- 
dence submitted  to  them.  If  no  error  of  law  has  been  com- 
mitted by  the  inferior  court  in  any  of  its  rulings,  the  verdict 
of  the  jury,  whether  right  or  wrong,  just  or  unjust,  and  even 
though  it  be  directly  against  and  in  the  very  teeth  and  face 
of  the  preponderance  of  the  evidence,  cannot  be  interfered 
with  here ;  and  there  is  no  power  lodged  elsewhere  to  set  aside 
the  verdict,  except  with  the  judge  before  whom  the  case  was 
tried  below." 

We  are,  therefore,  limited  to  the  inquiry  as  to  whether  there 
is  to  be  found  in  this  case  evidence  legally  sufficient  to  have 
warranted  the  court  in  submitting  to  the  jury  the  question 
of  the  testamentary  capacity  of  Wilmour  M.  Johnson  at  the 
time  of  making  of  the  will  in  controversy.  The  proof  of  men- 
tal unsoundness  of  the  testator  at  that  time  rested  upon  the 
caveators,  and  they  were  bound  to  establish  to  the  satisfaction 
of  the  jury  that  the  mind  of  the  testator  was  impaired  to  that 
degree  which  in  legal  contemplation  rendered  his  act  •*  in- 
valid. The  standard  or  test  of  testamentary  capacity  is  a 
matter  of  law,  and  is  to  be  determined  or  defined  by  the  court 
for  the  guidance  of  the  jury  in  reaching  a  decision  in  a  given 
case ;  whether  the  evidence  in  the  case  measures  up  to  that 
standard  is,  as  a  general  rule,  a  matter  of  fact  to  be  decided 
by  the  jury.  In  this  ease  no  question  is  made  as  to  the  gen- 
eral mental  soundness  of  "Wilmour  M.  Johnson.  On  the  con- 
traiy,  it  is  conceded  that  he  was  mentally  sound  upon  all 
subjects,  except  the  one  upon  which  the  validity  of  his  will 
was  assailed,  viz.,  an  insane  delusion  as  to  the  illegitimacy  of 
his  two  infant  children,  the  caveators  in  this  case. 

The  subject  of  delusion  has  been  under  consideration  in  a 
multitude  of  cases  both  in  this  country  and  in  England,  and 
it  has  been  uniformly  held  that  to  avoid  a  will  upon  that 
ground  the  delusion  must  be  an  insane  delusion,  and  that  the 
will  was  the  product  of  that  delusion.  If  Johnson  was  the 
victim  of  an  insane  delusion  at  the  time  he  made  his  will,  there 
can  be  no  doubt  that  the  will  ought  to  have  been  stricken 
down ;  because  it  is  clear  upon  all  the  facts  in  the  case  that  it 
was  the  immediate  product  of  that  delusion.  It  was  the  duty 
of  the  court  to  have  given  the  jury  a  legal  definition  of  an 
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insane  delusion,  and  to  have  instructed  them  as  to  the  cir- 
cumstances under  which  it  would  have  rendered  the  will  in- 
valid. This,  we  think,  was  properly  done  by  the  granting 
of  the  defendants'  ninth  prayer,  and  the  plaintiff's  first  and 
second  prayers.  By  the  ninth  prayer  of  the  defendants  the 
jury  were  instructed  that  if  they  believe  that  Wilmour  M. 
Johnson  had  opinions  with  respect  to  his  wife  and  her  conduct 
toward  him,  which  were  extravagant  and  eccentric,  or  even 
unfounded,  yet  if  the  jury  found  that  at  the  time  he  made 
his  will  he  possessed  the  degree  of  capacity  described  in  the 
defendants'  seventh  prayer,  and  that  the  provisions  of  his 
will  were  made  by  him  in  accordance  with  his  owa  judgment 
and  choice  as  to  the  disposition  of  his  property,  uncontrolled 
by  any  insane  delusions,  then  their  verdict  should  be  for  the 
defendants  on  the  third  issue ;  and  that  the  meaning  of  insane 
delusion,  in  its  legal  sense  is,  "a  belief  in  things  impossible^ 
or  a  belief  in  ®^  things  possible,  but  so  improbable  under  the 
surrounding  circumstances,  that  no  man  of  sound  mind  could 
give  them  credence."  By  the  first  prayer  of  the  caveators 
the  jury  were  told  that  if  Wilmour  M.  Johnson  labored  under 
an  insane  delusion  as  defined  in  defendants'  ninth  prayer  as 
to  the  character  and  fidelity  of  his  wife,  Mary  Johnson,  and 
the  paternity  of  the  said  Leland  J.  Johnson  and  Olive  C.  John- 
son, and  labored  under  the  insane  delusion  that  the  said 
caveators  were  not  his  children,  but  were  the  children  of  some 
one  or  more  other  persons,  and  that  he  executed  the  last  will 
and  testament  offered  in  evidence  under  the  influence  and 
control  of  such  delusion,  and  would  not  have  so  disposed  of 
his  property  to  the  prejudice  of  the  said  Leland  J.  Johnson 
and  Olive  C.  Johnson  if  his  mind  had  been  free  from  such 
delusions,  then  they  must  find  for  the  plaintiffs  on  the  third 
issue,  and  to  prove  whether  such  delusions  were  insane  and  of 
a  permanent  character,  it  is  competent  for  the  jury  to  take 
into  consideration  evidence  of  hostility,  if  any  there  was,  to 
his  wife  and  the  said  children;  and  by  the  caveators'  second 
prayer  they  were  instructed  that  if  Wilmour  M,  Johnson  la- 
bored under  an  insane  delusion  as  defined  in  defendants'  ninth 
prayer  which  affected  his  mind  in  the  disposition  of  his  prop- 
erty by  the  will  in  evidence,  and  that  but  for  the  influence  of 
said  delusion,  the  said  will  would  not  have  been  made  by  him, 
then  they  should  find  for  the  plaintiffs  upon  the  third  issue 
as  to  his  testamentary  capacity  at  the  time  of  executing  the 
will,  although  the  jury  should  believe  that  the  said  Johnson 
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conducted  his  ordinary  business  with  shrewdness  and  appar- 
ent discretion,  and  did  not  make  any  exhibition  of  insanity 
to  many  persons  who  were  brought  in  contact  with  him. 

These  prayers  announced  the  correct  principles  of  law  upon 
the  only  issue  left  for  the  decision  of  the  jury.  Assuming 
for  the  moment  that  Mrs.  Johnson  was  a  competent  witness, 
was  there  evidence  legally  sufficient  from  which  the  jury  might 
have  found  that  the  testator  lacked  testamentary  capacity 
within  the  meaning  of  those  prayers  t  The  testimony  on  the 
part  of  the  plaintiffs  showed  tixe  marriage  of  Mary  Johnson  to 
®^  the  testator  in  1898,  and  that  they  lived  together  about  two 
years ;  that  during  that  time  two  children,  the  infant  plaintiffs 
in  this  case,  were  bom  to  them ;  that  for  some  time  after  his 
marriage,  and  after  the  birth  of  the  first  child,  they  lived  hap- 
pily together;  that  he  was  proud  and  fond  of  his  wife  and 
child;  that  Mrs.  Johnson  was  a  faithful  and  chaste  wife,  but 
that  some  time  after  her  pregnancy  with  the  second  child  her 
husband's  manner  and  conduct  toward  her  changed;  he  be- 
came abusive  to  her ;  charged  her  with  unchastity ;  denied  the 
paternity  of  the  children;  treated  her  with  such  harshness 
that  she  was  oUiged  to  leave  him ;  that  he  instituted  divorce 
proceedings  against  her;  refused  to  be  convinced  of  his  wife's 
chastity  and  the  legitimacy  of  the  children ;  displayed  toward 
them  feelings  of  great  hostility  and  aversion,  and  finally  ex- 
cluded them  from  all  participation  in  his  estate,  solely  be- 
cause of  his  belief  in  his  wife's  unchastity  and  his  children's 
illegitimacy. 

If  the  plaintiff's  evidence  be  true,  there  was  absolutely  noth- 
ing in  the  conduct  of  his  wife  to  justify  or  warrant  such  a  be- 
lief on  his  part.  Such  a  state  of  facts  was  sufficient  to  have 
taken  the  case  to  the  juiy,  under  the  prayers  to  which  w^  have 
referred,  upon  the  question  of  insane  delusion.  In  Bell  v. 
Lee,  28  Grant  Ch.  50,  where  the  question  of  insane  delusion 
as  to  the  illegitimacy  of  a  child  was  under  consideration,  the 
court  approved  the  doctrine  stated  by  Sir  James  Hannen  in 
Braughton  v.  Knight,  3  Pro.  &  D. :  **It  is  unfortunately  not 
a  thing  unknown  to  parents,  and  in  justice  to  women  I  am 
bound  to  say  that  it  is  more  frequently  the  case  with  fathers 
than  mothers  that  they  take  unduly  harsh  views  of  the  char- 
acter of  their  children,  some  especially.  That  is  not  unknown. 
But  there  is  a  limit,  beyond  which  one  feels  that  it  ceases  to 
be  a  question  of  harsh,  unreasonable  judgment  and  character, 
and  that  the  repulsion  which  a  parent  exhibits  toward  one  or 
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more  of  his  children  must  proceed  from  some  mental  defect 
in  himself.  It  is  so  contrary  to  the  whole  current  of  human 
nature  that  a  man  should  not  only  form  a  harsh  judgment  of 
his  children,  but  that  he  should  put  that  into  •*  practice  so 
as  to  do  them  injury,  or  deprive  them  of  advantages  which 
most  men  desire  above  all  things  to  confer  upon  their  chil- 
dren. I  say  there  is  a  point  at  which  such  repulsion  and  aver- 
sion are  in  themselves  evidence  of  unsoundness  in  mind." 

The  court  in  BeU  v.  Lee,  28  Grant  Ch.  50,  held  that  a  fixed 
and  unalterable  conviction  on  the  part  of  the  testator  that  his 
child  was  illegitimate  was  evidence  of  an  insane  delusion,  when 
it  appeared  that  there  was  not  a  scintilla  of  evidence  to  sup- 
port such  a  belief. 

In  Middleditch  v.  Williams,  45  N.  J.  Eq.  734,  in  which  case 
the  doctrine  of  Bell  v.  Lee,  28  Orant  Ch.  50,  was  approved, 
the  court  said:  "If  one,  without  evidence  of  any  kind,  im- 
agines or  conceives  something  to  exist  which  does  not  in  fact 
exist,  and  which  no  reasonable  person  would  in  the  absence 
of  evidence  believe  to  exist,  then  it  is  manifest  that  the  only 
way  in  which  his  irrational  belief  can  be  accounted  for  is  that 
it  is  the  product  of  mental  disorder.  Delusions  of  this  kind 
can  be  accounted  for  upon  no  reasonable  theory,  except  that 
they  are  creations  of  some  derangement  of  the  mind  in  which 
they  originated.  * '  In  the  case  of  American  Seamen 's  Friendly 
Society  v.  Hopper,  33  N.  Y.  619,  Denio,  C.  J.,  in  the  course 
of  his  opinion,  said:  **If  a  person  persistently  believes 
supposed  facts  which  have  no  real  existence  except  in  his 
perverted  imagination,  and  against  all  evidence  and  probabil- 
ity and  conducts  himself,  however  logically,  upon  the  assump- 
tion of  their  existence,  he  is,  so  far  as  they  are  concerned, 
under  a  morbid  delusion ;  and  delusion  in  that  sense  is  insan- 
ity; such  a  person  is  essentially  mad  or  insane  on  those  sub- 
jects, although  on  other  subjects  he  may  reason,  act  and  speak 
like  a  sensible  man." 

In  Brown  v.  Ward,  53  Md.  376,  36  Am.  Rep.  422,  this  court 
said:  ** Hostility  and  aversion  to  those  who  are  bound  to  one 
by  the  ties  of  kindred  and  blood  are  admitted  as  proof  upon 
the  question  of  insanity,  not  alone  because  there  exists  such 
hostility,  but  because  it  is  altogether  without  cause  or  based 
upon  some  delusion.  The  aversion  of  one  person  to  another 
is  by  itself  no  proof  of  insanity;  but  coupled  with  the  fact 
that  it  is  without  cause,  or  is  founded  upon  some  delusion,  it 
may  be." 
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^  Ux)on  the  authority  of  these  cases — and  there  are  many 
others  to  the  same  effect — ^we  are  of  opinion  that,  assuming 
the  evidence  offered  by  the  plaintiff  to  be  true,  which  the 
court  must  be  bound  to  do  in  passing  upon  the  defendant's 
fifth  prayer,  which  sought  to  take  the  case  from  the  jury,  the 
question  of  the  testator's  capacity  to  execute  the  will  was 
properly  left  to  the  juiy. 

We  will  now  consider  the  exceptions  taken  to  rulings  upon 
questions  of  evidence,  and  what  we  have  said  upon  the  main 
issue  in  the  case  will  dispense  with  any  extended  discussion 
of  many  of  these  exceptions.  The  first  and  ninth  exceptions 
are  to  the  competency  of  Mrs.  Johnson  as  a  witness,  upon  the 
ground  that  she  is  a  party  to  the  cause,  and,  therefore,  is  an 
incompetent  witness  under  the  act  of  .1904,  chapter  661.  Mr. 
Poe  in  his  work  on  Practice,  fourth  edition,  in  commenting 
upon  this  act  says:  ^'Inasmuch  as  the  object  of  the  statute 
{acts  1904,  chapter  661)  is  to  remove  the  pre-existing  disquali- 
fications from  interest  in  the  subject  and  object  of  the  suit, 
and  to  enlarge  and  extend,  and  not  to  restrict,  the  competency 
of  persons  to  testify,  it  is  not  to  be  interpreted  in  such  a  way 
as  to  make  incompetent  persons  who  prior  to  its  passage  were 
competent  or  could  have  been  made  such."  Mrs.  Johnson  is 
not  a  party  to  the  case  within  the  meaning  of  the  evidence  act. 
This  is  definitely  settled  in  the  case  of  Trah.em  v.  Colburn,  63 
Md.  99. 

The  second,  third  and  fifth  exceptions  relate  to  the  evidence 
of  witnesses  who  were  called  to  prove  the  facts  to  which  we 
have  referred  as  constituting  evidence  of  insane  delusion. 
There  was,  therefore,  no  error  in  the  ruling  upon  those  excep- 
tions. The  court  was  right  in  its  ruling  upon  the  fourth  ex- 
ception. It  was  proper  to  show  the  institution  of  proceedings 
for  divorce  as  evidence  of  the  testator's  hostility  to  his  wife, 
and  there  is  nothing  in  the  record  to  show  that  the  provisions 
of  the  act  of  1890,  chapter  318  (Code  1904,  art.  35,  sec.  66), 
were  not  fully  complied  with :  Miller  v.  Matthews,  87  Md.  464, 
40  Atl.  176.  There  was  no  injury  done  the  appellants  by  the 
ruling  upon  the  seventh  exception,  as  the  testimony  sought  to 
be  ®^  introduced  had  been  substantially  put  before  the  jury 
in  the  previous  testimony  evidence  of  the  witness  Brown.  If 
it  be  assumed  that  the  testimony  proposed  to  be  offered  under 
the  eighth  exception  would  be  admissible  in  the  usual  cases  of 
<x>ntest  involving  testamentary  capacity,  in  this  case,  where 
Am.  St.  Rep.,  VoL  121—37 
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there  is  no  pretense  that  the  testator  was  in  the  slightest  de- 
gree influenced  by  the  fact  sought  to  be  proven,  but  where 
it  is  perfectly  clear  that  the  will  was  the  product  of  his  belief 
in  his  wife's  infidelity  and  in  the  illegitimacy  of  her  infant 
children,  the  production  of  such  testimony  would  be  not  only 
irrelevant,  but  would  be  calculated  to  mislead  the  jury.  Find* 
ing  no  error  of  law  in  any  of  the  rulings  appealed  from  they 
will  be  affirmed. 
Rulings  affirmed  and  cause  remanded. 


Insane  DeluHons  are  discussed  in  the  note  to  People  ▼.  Hubert,  6$ 
Am.  St.  Bep.  80.  An  insane  delusion  which  will  destroy  testamentary 
capacity  must  be  such  an  aberration  as  indicates  an  unsound  and 
deranged  condition  of  the  mental  faculties  as  distinguished  from  the 
mere  belief  in  the  existence  or  nonexistence  of  certain  supposed  facts 
or  phenomena  based  upon  some  sort  of  evidence:  Owen  ▼.  Gmmbaugh^ 
228  Dl.  380,  119  Am.  St.  Bep.  442;  and  it  must  also  be  relevant  to  the 
will,  the  occasion  of  ias  provisions  or  some  of  them:  Estate  of  Hem- 
ingway, 195  Pa.  291,  78  Am.  St.  Bep.  815. 

Aversion  to  Relatives  as  Afecting  Testamentary  Capacity  is  con- 
sidered in  the  recent  note  to  McDonald  ▼•  McDonald,  117  Am.  St. 
Bep.  582. 


IJOBDAN  V.  REYNOLDS. 

[105  Md.  288,  66  AtL  37.] 

ESTATE  BT  ENTIBETIES.— A  Judgment  AgmJoflt  a  Husband 
ia  not  a  lien  on  land  held  by  him  and  his  wife  as  tenants  by  the 
entireties,     (p.  580.) 

ESTATE  BY  EKTIBETIE8. — ^A  Husband  and  Wife  can  Coo- 
ymjf  elear  from  a  judgment  outstanding  against  him,  land  held  by 
them  as  tenants  by  entireties,     (p.  582.) 

W.  C.  Smith,  E.  A.  Strauflf  and  H.  M.  EmmonB,  for  the  ap- 
pellant 

A.  L.  Jackson,  for  the  appellees. 

»i  BRISCOE,  J.  It  is  admitted  that  the  only  question 
presented  on  the  record  ^^^  in  this  case  is  whether  a  husband 
and  wife,  holding  property  as  tenants  by  the  entireties,  can 
give  to  a  purchaser  of  the  property  a  good  and  merchantable 
title,  as  will  enable  them  to  enforce  specific  performance 
against  the  purchaser,  free  and  clear  of  an  outstanding  judg- 
ment against  the  husband.  In  other  words,  whether  the  hus- 
band's interest  in  case  of  tenancy  by  the  entirety  can  be  sub- 
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(ected  to  the  claims  of  his  creditors  during  the  life  of  the  wife, 
and  whether  the  right  of  execution  is  suspended  during  the 
life  of  the  wife  but  enforceable  on  her  death. 

The  facts  are  undisputed  and  the  question  arises  upon  a  bill 
in  equity  filed  by  the  husband  and  wife  against  the  purchaser, 
asking  for  the  specific  performance  of  a  contract  of  sale  dated 
16th  of  October,  1906,  for  the  purchase  of  certain  leasehold 
property,  situate  in  Baltimore  City,  held  by  the  husband  and 
wife  as  tenants  by  entireties. 

The  defendant  by  his  answer  admits  the  allegations  of  the 
bill  to  be  true,  but  denies  the  relief  asked  by  the  bill  upon  the 
ground  that  on  the  twenty-fourth  day  of  June,  1903,  a  certain 
August  Strauff  obtained  in  the  court  of  common  pleas  of  Bal- 
timore City  a  judgment  against  George  A.  Reynolds,  one  of 
the  plaintifEs  in  the  case,  for  the  sum  of  nine  hundred  and  fifty 
dollars,  and  this  judgment  is  still  unpaid  and  unsatisfied. 
That  the  judgment  is  a  lien  upon  the  property  described  in 
the  contract  of  sale  and  that  the  title  to  the  property,  in  con- 
sequence thereof,  is  not  good  and  marketable  as  the  contract 
of  sale  requirea  it  to  be  And  for  this  reason  he  refused  to 
pay  the  purchase  price  and  accept  a  deed. 

The  case  was  heard  on  bill,  answer  and  exhibits,  and  from  a 
decree  requiring  the  defendant  to  comply  with  the  contract 
of  sale  this  appeal  has  been  taken. 

The  character  of  an  estate  held  by  tenancy  by  entireties, 
similar  to  the  one  here  in  controversy,  has  been  settled  by 
numerous  decisions  of  this  court. 

In  McCubbin  v.  Stanford,  85  Md.  378,  60  Am.  St.  Rep.  329, 
37  Atl.  214,  where  land  was  owned  by  a  husband  and  wife  as 
tenants  by  entireties  and  was  mortgaged  by  the  husband  to 
secure  his  debts,  it  was  held,  upon  ^^^  foreclosure  proceed- 
ing, that  since  one  tenant  by  entireties  cannot  alien  the  prop- 
erty so  as  to  infringe  the  rights  of  the  other,  the  mortgage 
by  the  husband  could  not  affect  the  rights  of  his  wife,  and 
under  the  constitution,  article  3,  section  43,  declaring  the 
property  of  the  wife  shall  be  protected  from  the  debts  of  the 
husband,  the  purchaser  of  the  husband's  interest  is  not  entitled 
to  possession  of  the  property  as  against  the  wife,  because  her 
undivided  entirety  of  interest  in  it  would  thereby  be  de- 
stroyed, and  she  would  be  deprived  of  the  protection  given 
her  by  the  constitution. 

In  Clark  v,  Wooten,  63  Md.  113,  where  a  judgment  was  ob- 
tained by  husband  and  wife  against  a  railway  company,  it  was 
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held  that  the  judgment  could  not  be  attached  for  a  debt  due 
by  the  husband,  being  exempt  from  execution  in  virtue  of 
section  43  of  article  3  of  the  constitution,  which  provides  that 
the  property  of  the  wife  shall  be  protected  from  the  debts  of 
the  husband. 

And  in  Brewer  v.  Bowersox,  92  Md.  567,  48  AtL  1060,  it  is 
said  after  a  review  of  the  cases  upon  the  subject:  "It  is  not 
because  a  conveyance  or  gift  is  made  to  husband  and  wife  as 
joint  tenants  that  the  estate  by  the  entireties  arises,  but  it 
is  because  a  conveyance  or  gift  is  made  to  two  persons  who 
are  husband  and  wife;  and  since  in  the  contemplation  of  the 
common  law  they  are  but  one  person,  they  take  and  can  only 
take,  not  by  moieties,  but  the  entirety.  The  marital  relation, 
with  its  common-law  unity  of  two  persons  in  one,  gives  rise 
to  this  peculiar  estate  when  a  conveyance  or  gift  is  made  to 
them  without  restrictive  or  qualifying  words;  and  they  hold 
as  tenants  by  the  entirety,  not  because  they  are  declared  to  so 
hold,  but  because  they  are  husband  and  wife.  This  estate 
with  its  incidents  continues  in  Maryland  as  it  existed  at  the 
common  law.  It  differs  materially  from  all  other  tenancies. 
The  right  of  survivorship,  which  is  one  of  its  chief  incidents, 
cannot  be  destroyed  except  by  the  joint  act  of  the  two ;  and 
upon  the  death  of  either  the  other  succeeds  to  the  entire  prop- 
erty or  fund." 

Applying  the  principles  enunciated  in  these  cases,  we  can- 
not see  how  the  judgment  in  this  case  can  be  regarded  in  any 
^*  legal  sense  as  a  lien  upon  the  property  in  question  during 
the  life  of  the  wife. 

The  law  is  well  settled  in  this  state  that  judgments  create 
liens  only  because  the  land  is  made  liable  by  statute  to  be 
seized  and  sold  on  execution.  A  judgment  creditor  stands  in 
the  place  of  his  debtor,  and  he  can  only  take  the  property  of 
his  debtor  subject  to  the  charges  to  which  it  was  justly  liable 
in  the  hands  of  the  debtor  at  the  time  of  the  rendition  of  the 
judgment :  Valentine  v.  Seiss,  79  Md.  187,  28  Atl.  892 ;  Morton 
V.  Grafflin,  68  Md.  545,  13  Atl.  341,  15  Atl.  298;  Hartsock  v. 
Russell,  52  Md.  619. 

An  execution  is  a  lien  on  personal  property  only  because 
the  personal  property  can  be  sold  in  satisfaction  of  the  execu- 
tion: Eschbach  v.  Pitts,  6  Md.  71;  Hanson  v.  Barnes'  Lessee, 
3  Gill  &  J.  359,  22  Am.  Dec.  322 ;  Harris  v.  Alcock,  10  Gill  & 
J.  226,  32  Am.  Dec.  158. 
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It  seems  therefore  to  be  dear  both  upon  reason  and  au- 
thority that  the  judgment  in  this  case  is  not  a  lien  upon  the 
property  in  the  lifetime  of  the  wife.  There  is  nothing  that 
can  be  seized  and  sold  under  an  execution  upon  the  judgment. 
Property  held  by  this  tenure  cannot  be  sold  without  the 
joinder  of  the  wife  (McCubbin  v.  Stanford,  83  Md.  378,  60 
Am.  St.  Rep.  329,  37  Atl.  214),  and  the  judgment  creditor 
can  acquire  no  greater  rights  than  those  possessed  by  the  judg- 
ment debtor:  Valentine  v.  Seiss,  79  Md.  187,  28  Ati.  892; 
Clark  V.  Wooten,  63  Md.  113 ;  Marburg  v.  Cole,  49  Md.  402, 
33  Am.  Rep.  266 ;  Samarzevosky  v.  Baltimore  City  Pass.  Co., 
88  Md.  479,  42  Atl.  206. 

The  case  of  Corinth  v.  Emory,  63  Vt.  505,  is  directly  in 
point.  In  that  case  it  was  held  that  a  husband  has  no  inter- 
est in  either  the  fee  or  the  usufruct  of  real  estate  deeded  to 
himself  and  wife  jointly  which  can  be  taken  in  execution  for 
his  sole  debts.  In  Almond  v.  Bonnell,  76  111.  536,  it  was  held, 
where  land  is  held  by  husband  and  wife  as  tenants  by  the  en- 
tirety, as  at  the  common  law,  the  sale  of  the  same  on  execution 
against  the  husband,  followed  by  a  sheriff's  deed,  will  fail 
to  pass  any  title  whatever. 

The  case  of  Chandler  v.  Cheney,  37  Ind.  391,  is  an  express 
decision  on  this  point.  The  court  said  there  can  be  no  parti- 
tion between  tenants  by  the  entireties,  while  such  an  estate 
exists ;  no  interest  in  it  can  be  sold  on  execution  ^^^  for  the 
debts  of  the  husband  or  wife.  From  the  nature  of  the  estate 
and  the  legal  relation  of  the  parties,  there  must  be  unity  of 
estate,  unity  of  possession,  unity  of  control  and  unity  in  con- 
veying or  encumbering  it.  A  mortgage  upon  such  an  estate 
executed  by  the  husband  alone  is  void. 

There  is  a  class  of  cases  interpreting  the  statutes  and  legis- 
lation in  some  of  the  states  which  hold  that  the  husband  has 
a  right  to  mortgage  his  interest,  which  is  a  right  to  the  use  of 
an  undivided  half  of  the  estate  during  the  joint  lives  and 
to  the  fee  in  case  he  survived  his  wife,  and  by  the  foreclosure 
and  sale  the  plaintiff  acquired  this  interest  and  became  a 
tenant  in  common  with  the  wife,  subject  to  her  right  of  sur- 
vivorship. 

These  cases,  however,  are  in  direct  conflict  with  the  decisions 
of  our  own  state,  and  are  against  the  weight  of  authority  upon 
this  question. 

The  result  of  a  decision  according  to  Ihe  appellant's  con- 
tention would  practically  destroy  the  wife's  estate  and  torn 
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her  entirety  into  a  joint  tenancy  or  tenancy  in  common  with 
the  purchaser^  under  either  a  mortgage  sale  or  a  sale  under 
an  execution,  on  a  judgment. 

An  insuperable  objection  to  the  position  urged  by  the  ap- 
pellant here  is  the  provision  of  our  constitution  (section  43. 
article  3)  which  declares  that  the  property  of  the  wife  shall 
be  protected  from  the  debts  of  the  husband.  If  the  judgment 
creditor  possesses  a  lien  against  this  property,  he  could  collect 
the  debt  by  an  execution,  take  away  the  wife's  property  with- 
out her  consent,  and  thereby  destroy  the  nature  of  the  estate 
as  it  now  stands. 

To  hold  the  judgment  to  be  a  lien  at  all  against  this  prop- 
erty, and  the  right  of  execution  suspended  during  the  life  of 
the  wife,  and  to  be  enforced  on  the  death  of  the  wife,  would, 
we  think,  likewise  encumber  her  estate,  and  be  in  contraven- 
tion of  the  constitutional  provision  heretofore  mentioned,  pro- 
tecting the  wife's  property  from  the  husband's  debts. 

It  is  clear,  we  think,  if  the  judgment  here  is  declared  a  lien, 
but  suspended  during  the  life  of  the  wife  and  not  enforceable 
^^*  until  her  death,  if  the  husband  should  survive  the  wife, 
it  will  defeat  the  sale  here  made,  by  the  husband  and  wife  to 
the  purchaser,  and  thereby  make  the  wife's  property  liable  for 
the  debts  of  her  husband. 

In  Logan  v.  McGill,  8  Md.  461,  it  was  held,  in  the  state  of 
the  law  at  that  date,  that  the  act  of  1841,  chapter  161,  does 
not  destroy  the  tenancy  of  the  curtesy,  but  suspends  the  right 
of  execution  during  the  life  of  the  wife,  leaving  the  judgment 
lien  perfect  on  the  life  estate  of  the  husband,  to  be  enforced  on 
the  death  of  the  wife.  But  the  tenancy  by  the  curtesy  no 
longer  exists  in  this  state  by  reason  of  subsequent  legislation, 
and  a  statutory  life  estate  has  been  substituted  for  the  com- 
mon-law tenancy  by  the  curtesy :  Snyder  v.  Jones,  99  Md.  693, 
59  Atl.  118. 

We  have  been  referred  to  no  case  in  this  state,  and  none 
can  be  found,  where  it  has  been  held  that  a  judgment  such  as 
the  one  here  sought  to  be  enforced,  has  been  declared  to  be 
a  lien  upon  an  estate  possessing  the  qualities  and  character 
incident  to  an  estate  by  the  entireties. 

In  Vinton  v.  Beamer,  55  Mich.  559,  22  N.  W.  40,  it  is  said : 
"In  an  estate  by  the  entirety  the  husband  and  wife  take  the 
same  estate,  the  same  interest,  and  it  cannot  be  separated. 
The  right  of  the  one  is  the  right  of  the  other.  Neither  can 
by  a  separate  transfer  affect  the  rights  of  the  other  or  his 
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own.  What  would  defeat  the  interest  of  one  would  also  de- 
feat that  of  the  other." 

We  therefore  hold,  according  to  the  spirit  and  policy  of  our 
law,  thftt  the  judgment  creditor  has  no  lien  upon  the  property 
•conveyed  by  the  appellee  to  the  appellant  in  this  case. 

There  being  no  lien  under  the  judgment,  the  purchaser  will 
take  a  good  and  valid  title  by  the  joint  deed  of  husband  and 
wife. 

The  decree  requiring  the  specific  performance  of  the  con- 
tract of  sale  will  be  affirmed. 

Decree  affirmed,  with  costs. 


That  Land  Held  by  Husband  and  Wife  as  Tenants  by  Entireties  Is 
not  liable  to  be  sold  on  execution  to  satisfy  him  alone,  see  Mercer  ▼. 
Ooomler,  32  Ind.  App.  533,  102  Am.  St.  Bep.  252;  and  that  a  me- 
•ehanic's  lien  cannot  be  created  against  realty  held  by  husband  and 
wife  as  tenants  by  entireties,  under  a  building  contract  signed  by 
him  alone,  see  Bauer  y.  Long,  147  Mich.  351,  118  Am.  St  Bep.  552. 


MURPHY  V.  PENNBf  AN. 

[105  Md.  452,  66  Ati.  282.] 

BEOEIVKB — Suit  Against  Himself  In  Individual  Capacity.-^ 
It  is  not  a  practice  to  be  commended  for  a  person  in  his  representative 
capacity  to  sue  himself  in  his  individual  capacity,  as  where  the  re- 
ceiver of  a  corporation  sues  the  directors,  one  of  whom  is  himself. 
But  a  bill  is  not  demurrable  on  that  ground  alone,     (p.  586.) 

COBPOBATIOKS — ^Liability  of  Directors  for  Malfeasance. — 
The  directors  of  a  corporation  are  personally  liable  in  equity  for  the 
consequences  of  their  frauds  or  malfeasance,  or  for  such  gross  negli- 
gence as  amounts  to  a  breach  of  trust,  to  the  damage  of  the  corpora- 
tion or  its  stockholders,     (p.  586.) 

.  COBPOBATION8 — Suit  Against  Directors — ^Demurrer. — ^Where 
the  receiver  of  a  corporation  institutes  a  suit  against  the  directors 
to  hold  them  liable  for  losses  due  to  their  negligent  or  wrongful 
management  of  the  affairs  of  the  company,  a  demurrer  to  the  whole 
bill  will  not  be  sustained  if  there  is  sufiicient  in  the  entire  bill  to  re- 
quire the  defendants  to  answer,  although  it  may  contain  conflicting 
statements  and  be  defective  in  some  of  its  parts,     (p.  587.) 

OOBPOBATIONS— Bill  Against  Directors— When  not  Multi- 
farious.— A  bill  by  the  receiver  of  a  corporation  against  the  directors 
alleging  that  all  of  the  defendants  were  connected  with,  or  respon- 
sible for,  all  the  acts  complained  of  as  constituting  negligence  and 
misfeasance  in  their  management  of  corporate  affairs,  is  not  multi- 
farious as  joining  independent  matters  and  defendants  who  have  no 
joint  liability,     (p.  589.) 

BILL  IK  EQUITY— Combining  Legal  and  Equitable  Matters. — 
A.  Demurrer  to  a  bUl  on  the  ground  that  it  combines  matters  triable 
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bj  a  eonrt  of  eqnitj  witk  matten  triable  at  law  thoiild  ipeeifj  what 
ie  alleged  to  be  triable  onlj  at  law.    (p.  590.) 

OOBPOBATIOH8— Xhitgr  of  Directoni  to  Attend  MeetingB.^ 

While  directors  maj  be  held  liable  for  losses  oecarring  through  their 
habitnal  nonattendance  at  meetings  of  the  board,  still  they  ar#  not  re- 
quired to  attend  every  regular  meeting,  mueh  less  every  special  meet- 
ing,    (p.  592.) 

COBPOBATIOKB— Xhi^  of  DirectoiB  to  Attend  MeetlngB.— A 
director  is  not  liable  for  what  occurs  at  a  special  meeting  of  the 
board  at  which  he  was  not  present,  unless  there  is  evidence  beyond 
his  mere  absence  that  connects  him  with  the  illegal  acts.    (p.  592.) 

0OBPOBATIOK8— ProUblted  Iioaii»  What  la  not.— Where 
directors  of  a  corporation  take  from  an  officer  his  notes  with 
collateral  security  for  the  amount  of  his  defalcations,  this  does  not 
constitute  a  loan  to  an  officer  in  violation  of  a  charter  prohibition 
against  such  a  loan.    (p.  594.) 

0OBPOSATION8— Illegal  Loaiis  by  XMxectora.— A  Bill  by  tlia 
Becelver  of  a  corporation  against  the  directors  for  making  illegal 
loans  is  subject  to  demurrer  by  one  of  the  defendants  who  is  not 
liable  for  all  the  loans,  if  it  does  not  specify  those  for  which  he  is 
liable^     (pp.  594,  595.) 

OOBPOSATIONB— Liabili^  for  Illegal  lK>an8.— Where  the 
charter  of  a  corporation  declares  that  directors  who  consent  to  a  loan 
to  an  officer  or  employ6  are  liable  for  the  amount  so  loaned  with  the 
losses  and  expenses  resulting  therefrom,  the  "losses  and  erpenses'' 
can  be  recovered  in  equity,  although  not  "the  amount  so  loaned,"  in- 
dependent of  actual  losses  and  expenses,  as  that  would  be  a  mere 
penalty,     (p.  595.) 

OOBPOSATION8— Misappropriation  of  FandB.^An  AUegatioift 

in  a  Bill  that  each  and  all  of  the  directors  of  a  corporation,  with 
knowledge  that  an  employd  had  misappropriated  its  funds,  promoted 
him  to  a  position  of  greater  responsibility,  which  resulted  in  heavy 
losses  to  creditors  and  shareholders,  is  not  open  to  demurrer  by  a 
defendant  director,     (p.  595.) 

OOBPOBATION— -Negligence  of  Directors— lApse  of  Bond. — 

An  allegation  in  a  bill  that  each  and  all  the  directors  of  a  corpora- 
tion negligently  allowed  the  bond  of  its  treasurer  to  lapse  and  failed 
to  have  it  renewed,  whereby  loss  to  the  corporation  was  occasioned, 
requires  an  answer  and  is  not  open  to  demurrer,     (p.  596.) 

BANEBUPTOT — Jurisdiction  of  State  Oonrts. — ^A  Trust  and 
Banking  Company  does  not  come  within  the  corporations  named  in 
the  national  act  as  liable  to  involuntary  bankruptcy  proceedings, 
and  a  state  court  has  jurisdiction  to  appoint  a  receiver  for  sneh  a 
company  under  a  bill  idleging  insolvency,     (p.  597.) 

BANKBUPTCT — Jurisdiction  of  State  Conrt  to  Appoint  Be- 
ceiver. — The  national  bankruptcy  act  does  not  take  away  the  juris- 
diction of  the  state  courts  to  appoint  receivers  of  insolvent  corpora- 
tions, certainly  not  when  no  bankruptcy  proceedings  have  been 
instituted,     (p.  598.) 

jomr  TOBT-FEASOBS— Effect  of  Belease  of  One.— When 
some  of  the  directors  of  a  corporation  have  been  gnilty  of  mis- 
feasance, the  losses  from  which  can  be  accurately  ascertained,  and 
the  receiver  of  the  company  executes  a  release  under  seal  to  some  of 
them,  when  the  use  of  the  seal  is  unauthorized  by  the  court  and  the 
intention  is  not  to  discharge  the  other  directors^  the  latter  are  not 
released  from  liabiUty.    (p.  600.) 
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William  S.  Bryan,  Jr.,  James  A.  C.  Bond,  Francis  N.  Park 
and  W.  W.  Parker,  for  the  appellants. 

Thomas  Hughes  and  Clifton  D.  Benson,  for  the  appellees. 

« 

-*»*  BOYD,  J.  The  bill  of  complaint  was  filed  in  this  case 
in  the  name  of  George  Dobbin  Penniman  and  Campbell  Car- 
rington,  receivets  of  the  City  Trust  and  Banking  Company, 
against  seventeen  of  the  eighteen  directors  of  that  company, 
who  were  elected  at  the  annual  meeting  held  on  January  14, 
1903.  The  company  was  placed  in  the  hands  of  the  receivers 
on  June  6,  1903,  by  an  order  of  circuit  court  No.  2  of  Balti- 
more City,  on  a  bill  filed  by  John  A.  Sheridan  Company  et 
al.,  which,  amongst  other  things,  alleged  the  insolvency  of 
the  company,  which  the  ^swer  admitted.  The  bill  in  this 
case  alleges  that  the  defendants  were  all  of  the  directors  of 
the  company  from  the  election  on  January  14,  1903,  except- 
ing one  Frank  J.  Kohler,  who  left  the  state  in  the  early  part 
of  June,  1903,  and  whose  whereabouts  is  unknown  to  the 
complainants. 

Thomas  Hughes  and  Clifton  Doll  Benson,  attorneys,  were 
directed  by  the  court  to  institute  and  conduct,  in  the  name 
of  the  receivers,  the  legal  proceedings  necessary  for  the  en- 
forcement of  the  liability  of  the  directors  of  the  company  for 
certain  losses,  and  this  bill,  as  well  as  another  against  the 
directors  **•  elected  in  1902,  which  will  be  considered  in  a 
separate  opinion,  was  accordingly  filed  by  them.  Frank  J. 
Murphy,  one  of  the  defendants,  filed  two  pleas,  which  were 
overruled,  and  William  B.  Thomas,  another  defendant,  filed 
demurrers  to  the  bill  which  were  also  overruled.  Appeals 
taken  by  those  defendants  from  the  order  overruling  their 
pleas  and  demurrers,  respectively,  present  the  questions  for 
our  consideration.  We  will  first  consider  that  of  Mr.  Thomas. 
There  are  twelve  causes  for.  the  demurrers  assigned,  some  of 
which  can  be  considered  together. 

1.  It  will  be  well  to  first  consider  the  cause  assigned  which 
numbered  two.  It  is  that  Campbell  Carrington  is  both  a 
party  plaintiff  and  a  party  defendant,  and  that  his  position 
as  defendant  is  wholly  antagonistic,  inconsistent  and  irrecon- 
cilable with  his  position  as  plaintiff.  Mr.  Carrington  was 
one  of  the  directors  of  the  company  and  was  also  one  of  the 
receivers.  It  is  not  a  practice  to  be  commended  to  have  a 
person  in  his  representative  capacity  sue  himself  as  an  indi- 
vidual, especially  under  such  circumstances  as  this  bill 
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closes.  It  would  generally  be  better  for  a  receiver  so  situated 
to  resign,  or  in  case  he  declined  to  do  that^  for  the  court  to 
remove  him  and  appoint  another,  if  necessary.  For  even  if 
a  suit  be  brought  in  the  name  of  the  corporation,  the  receiver 
has  such  control  over  its  books,  papers,  effects,  etc.,  as  to 
make  it  very  undesirable  to  continue  in  that  control  when  a 
suit,  particiQarly  of  this  character,  is  being  carried  on  against 
him.  But  in  this  case  the  court  having  jurisdiction  of  the 
trust  authorized  and  directed  Messrs.  Hughes  and  Benson  to 
institute  and  conduct  the  proceedings  in  the  name  of  the  re- 
ceivers, and  hence  although  the  receivers  are  the  technical 
plaintiffs  of  record,  the  solicitors  in  reality  have  control  over 
the  case.  Any  interference  or  obstruction  placed  in  the  way 
of  the  solicitors  by  the  receivers,  of  either  of  them,  could  be 
reported  to  and  corrected  by  the  court  having  jurisdiction 
over  them,  and  hence  the  reason  for  the  rule  prohibiting, 
or  at  least  disapproving  of,  the  same  individual  being  on  both 
sides  of  the  record,  does  not  have  the  same  force  as  it  ordi- 
narily would.  ^^''^  Of  course,  we  do  not  mean  to  intimate 
that  either  of  these  receivers  have  acted,  or  would  act,  im- 
properly about  the  suit,  as  there  is  no  such  suggestion  in  the 
record,  but  we  are  speaking  of  what  might  happen  under  such 
conditions.  While  the  practice  of  a  person  appearing  on  both 
sides  of  the  record  was  condemned  in  Owens  v.  Crow,  62  Md. 
491,  it  was  referred  to  as  one  "which  has  to  some  extent  pre- 
vailed," and  neither  in  that  case  nor  in  those  of  Stein  v. 
Stein,  80  Md.  306,  30  Atl.  703,  and  Loney  v.  Loney,  86  Md. 
652,  38  Atl.  1071,  did  this  court  refuse  to  consider  the  ques- 
tions involved  by  reason  of  such  practice.  Of  course  such  a 
suit  at  law  would  present  another  question  (Grahame  v.  Har- 
ris, 5  Gill  &  J.  489),  but  in  a  court  of  equity,  "where  the  court 
can  determine  the  respective  rights  of  the  parties  without 
much  regard  to  whether  they  appear  as  plaintiffs  or  defend- 
ants'' (15  Ency.  of  PL  &  Pr.  482),  the  rule  is  not  of  such 
importance  as  to  require  the  court  in  all  cases  to  dismiss  a 
bill,  or  sustain  a  demurrer  to  it  because  such  practice  has 
been  followed.  The  other  defendants  cannot  be  injured,  and 
we  do  not  deem  this  a  sufficient  cause  for  the  demurrer  under 
the  circumstances  of  this  case. 

2.  The  first,  third  and  fourth  causes  assigned  are  to  the 
whole  bill,  and  may  be  considered  together.  They  allege 
that  the  bill  does  not  state  a  case  which  entitles  the  plaintiffs 
to  such  discovery  or  relief  as  is  sought  against  this  defendant; 
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that  it  is  vague,  indefinite,  ambiguous,  uncertain  and  argu- 
mentative, and  does  not  state  with  sufficient  certainty  any  fact 
which  would  give  the  plaintifiGs  cause  of  complaint  against 
him. 

There  is  no  longer  any  question  in  this  state  about  the 
Jurisdiction  of  equity  in  cases  of  this  character:  Emerson  v. 
Gaither,  103  Md.  564,  64  Ati.  26,  8  L.  R.  A.,  N.  S.,  738,  and 
<;ases  there  cited.  In  Booth  v.  Robinson,  55  Md.  419,  Alvey, 
J.,  in  delivering  the  opinion,  said  that  the  cases  ''all  concur 
in  holding. that,  in  equity,  the  directors  are  personally  liable 
for  the  consequences  of  their  frauds  or  malfeasance,  or  for 
some  such  gross  negligence  as  may  amount  to  a  breach  of 
trust,  to  the  damage  of  the  corporation  or  its  stockholders." 
That  principle  has  been  repeated  **®  in  Fisher  v.  Parr,  92 
Md.  245,  48  AtL  621,  and  Emerson  v.  Gaither,  103  Md.  564, 
€4  Atl.  26,  8  L.  R.  A.,  N.  S.,  738.  There  is  no  charge  of 
fraud  against  the  defendants  in  this  bill,  and  with  the  pos- 
sible exception  of  the  charge  of  making  loans  to  officers  and 
directors,  it  can  hardly  be  claimed  that  there  is  any  mal- 
feasance charged,  which  resulted  in  loss.  So  the  question 
really  is  whether  there  is  such  negligence  charged  against 
Thomas  as  makes  him  responsible,  if  proven.  The  bill  is  un- 
doubtedly very  skillfully  drawn,  although  it  is  difficult  to 
avoid  the  impression  when  reading  it  that  some  of  the  allega- 
tions have  been  made  in  a  way  that  may  make  them  suffi- 
cient on  demurrer,  but  will  be  very  difficult  to  prove.  The 
expression  running  through  the  bill  of  ''the  said  directors, 
and  each  and  all  of  them,"  was  evidently  used  to  meet  one 
of  the  questions  raised  in  Fisher  v.  Parr,  as  to  whether  all 
of  the  defendants  were  charged  with  the  acts  of  negligence, 
etc.,  relied  on,  but  the  use  of  it  in  some  connections  would 
seem  to  be  inappropriate,  and  to  make  some  of  the  allega- 
tions uncertain,  as  to  the  meaning  of  the  pleader.  For  ex- 
ample, in  paragraph  (7),  division  (a),  the  several  defend- 
ants are  left  in  great  uncertainty  as  to  whether  they  are 
charged  with  permitting  loose  conduct  of  the  affairs  of  the 
company  by  being  absent  from  meetings  of  the  board,  or  by 
being  present  and  taking  part  in  them.  Paragraph  (8)  is 
in  direct  conflict  with  that  statement  in  (7)  (a)  which  alleges 
"the  failure  of  each  and  all  of  said  directors  to  keep  in  touch 
with  its  management  by  attendance  upon  meetings  of  the 
board,"  so  far  as  W.  F.  Wheatly  is  concerned,  for  it  shows 
that  he  attended  every  meeting  during  the  year  1903,  and  it 
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also  shows  that  Messra.  Schnlzey  Pollock,  Beitz,  Blake  and 
Carrington  attended  six  out  of  the  eight  meetings — ^there  be- 
ing only  five  general  and  three  special  meetings  that  year. 
But  while  we  see  this  and  other  apparently  conflicting  state- 
mentSy  the  demurrers  we  are  now  considering  are  to  the  whole 
billy  andy  under  the  well-established  rules  of  equity  practice, 
cannot  be  sustained,  if  there  be  sufficient  in  the  whole  bill  to 
require  the  defendant  to  answer,  although  some  parts  of  it 
may  be  defective. 

If  we  are  to  be  governed  by  the  decision  of  Fisher  v.  Parr, 
92  Md.  245,  48  AtL  621,  ^^  which  we  must  be,  it  seems  dear 
that  the  grounds  of  demurrer  now  under  consideration,  be- 
ing to  the  whole  bill,  cannot  be  sustained.  The  bill  alleges 
that  the  said  directors,  and  each  and  all  of  them,  ''failed  to 
perform  each  and  every  of  their  official  duties  to  diligently 
and  carefully  administer  ULe  affairs  of  the  company  as  they 
were"  bound  to  do;  that  ''each  and  all  of  them  permitted 
the  assets  of  the  company  to  be  wasted  and  the  corporate 
property  lost  and  squandered  by  negligence  so  culpable  as  to 
amount  to  a  legal  breach  of  trust";  that  "their  acts  and 
omissions  were  not  mere  defaults  or  mistakes  of  judgment, 
but  were  inattentions  to  the  duties  of  their  trust  and  abuses 
of  their  authority";  that  "they  failed  to  do  what  men  of  or- 
dinary caution  and  prudence  ought  to  do  to  protect  the  in- 
terests of  the  corporations";  that  they  disregarded  without 
good  cause,  not  only  the  charter  and  by-laws  of  the  company 
and  general  laws  of  the  state,  which  prescribed  the  limits  of 
their  authority,  but  the  ordinary  rules  and  habits  of  business,, 
by  which  even  fairly  prudent  men  are  guided;  and  many 
other  similar  charges.  But  it  does  not  stop  there.  It  under- 
takes to  make  specific  the  charges  of  acts  of  negligence  which 
are  alleged  to  have  resulted  in  great  loss  to  the  company. 
It  specifies  amongst  other  things  the  failure  to  attend  meet- 
ings, failure  to  use  due  diligence  in  the  selection  of  subor- 
dinate officers  and  agents,  and  to  watch  and  scrutinize  the 
acts  and  doings  of  the  executive  officers,  agents  and  fellow 
directors,  abuses  of  authority  and  breach  of  their  contractual 
relations  with  the  company,  in  wasting  the  assets  and  in  mak- 
ing loans  to  officers  and  directors  of  the  company,  in  contra- 
vention of  its  charter  and  by-laws,  and  alleges  many  other 
acts  of  omission  and  commission.  It  goes  into  considerable 
detail,  and  as  most  of  the  charges  are  covered  by  Fisher  v. 
Parr,  92  Md.  245,  48  Atl.  621,  they  cannot  be  reached  by- 
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demurrers  to  the  wbole  bill.  We  are  therefore  of  opinion 
that  these  causes  are  not  sufficient  to  authorize  the  demurrer 
to  be  sustained. 

3.  The  fifth,  sixth  and  eighth  grounds  are  that  the  bill  com- 
bines and  unites  separate  and  distinct  demands  against  the 
defendant,  and  improperly  joins  wholly  independent  matters ; 
^^'^  that  it  joins  the  defendant  with  other  defendants  with 
whom  he  has  no  concern  and  no  joint  liability,  as  appears 
by  the  complainant's  own  showing.  These  present  the  ques- 
tion as  to  whether  the  bill  is  multifarious.  But  there  can  be 
no  doubt  that  the  bill  charges  the  defendant  with  responsibil- 
ity for  these  acts  alleged.  All  of  the  defendants,  according 
to  the  allegations,  were  directors  from  the  election  of  Janu- 
ary 14,  1903,  until  the  receivers  were  appointed.  The  case 
therefore  differs  materially  in  that  respect  from  Emerson  v. 
Gaither,  103  Md.  564,  64  Atl.  26,  8  L.  E.  A.,  N.  S.,  738.  In 
that  case  there  were  seventeen  defendants,  five  of  whom  were 
directors  from  January  1,  1898,  to  December  22,  1900,  when 
the  bank  closed,  while  the  others  served  for  diflPerent  periods 
of  that  time.  Some  of  the  loans  resulting  in  losses  were  not 
made  until  after  some  of  the  defendants  ceased  to  be  directors,' 
others  before  some  of  them  became  such,  and  there  were  thirty 
^separate  and  distinct  transactions  relied  on.  The  bill  failed 
to  show  that  some  of  the  defendants  were  in  any  way  con- 
nected with  or  responsible  for  many  of  those  transactions, 
or  that  others  had  anything  to  do  with  other  acts  alleged. 
That  bill  was  clearly  multifarious  as  to  the  defendants  whose 
demurrers  we  sustained,  but  we  overruled  that  of  Joshua 
Homer  on  the  distinct  ground  that  he  had  been  a  director 
throughout  the  period  involved  in  the  case,  from  January  1, 
1898,  to  the  failure  of  the  bank.  We  said:  **Mr.  Homer  and 
some  others  were  directors  from  the  organization  of  the  bank 
to  the  day  it  failed.  We  do  not  think  that  such  of  the  de- 
fendants can  complain  by  reason  of  there  being  so  many  dif- 
ferent causes  of  action  alleged  in  the  bill,  as  all  of  them  are 
more  or  less  connected  and  related  to  the  same  general  ques- 
tion, the  negligence  and  misconduct  of  the  directors  in  the 
discharge  of  their  duties  from  January  1,  1898,  to  December 
22,  1900,  when  the  bank  closed."  That  applies  to  all  of  these 
defendants  (excepting  in  so  far  as  hereinafter  stated),  and 
in  this  bill  it  was  distinctly  alleged  that  all  of  them  were 
connected  with  or  in  some  way  responsible  for  all  of  the  acts 
complained  of,  some  by  acts  of  conmiission  and  others  of 
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also  shows  that  MesBn.  Sohulze,  Pollock,  Beits,  Blake  and 
Carringtoii  attended  six  oat  of  the  eight  meetings — there  be- 
ing only  five  general  and  three  special  meetings  that  year. 
But  while  we  see  this  and  other  apparently  conflicting  state- 
ments, the  demurrers  we  are  now  considering  are  to  the  whole 
bill,  and,  onder  the  well-establisbed  rules  of  equity  practice, 
cannot  be  sustained,  if  there  be  sufficient  in  the  whole  bill  to 
require  the  defendant  to  answer,  although  some  parts  of  it 
may  be  defective. 

If  we  are  to  be  governed  by  the  decision  of  Fiah,er  v.  Parr, 
92  Md.  245,  48  Atl  621,  ^»  which  we  must  be,  it  seems  clear 
that  the  grounds  of  demurrer  now  under  consideration,  be- 
ing to  the  whole  bill,  cannot  be  sustained.  The  bill  alleges 
that  the  said  directors,  and  each  and  all  of  them,  "failed  to 
perform  each  and  every  of  their  official  duties  to  diligently 
and  carefully  administer  tfie  affairs  of  the  company  as  they 
were"  bound  to  do;  that  "each  and  all  of  them  permitted 
the  assets  of  the  company  to  be  wasted  and  the  corporate 
property  lost  and  squandered  by  negligence  so  culpable  as  to 
amount  to  a  legal  breach  of  trust";  that  "their  acts  and 
omissions  were  not  mere  defaults  or  mistakes  of  judgment, 
but  were  inattentions  to  the  duties  of  their  trust  and  abuses 
of  their  authority";  that  "they  failed  to  do  what  men  of  or- 
dinary caution   an''   ni^nAanna   nnaht    tn   A^  tn  nmtant  fka  ™_ 
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demurrers  to  the  whole  bill.  We  are  therefore  of  opinion 
that  these  causes  are  not  sufficient  to  authorize  the  demurrer 
to  be  sustained. 

3.  The  fifth,  sixth  and  eighth  grounds  ere  that  the  bill  com- 
bines and  unites  separate  and  distinct  demands  against  the 
defendant,  and  improperly  joins  wholly  independent  matters ; 
■*•*  that  it  joins  the  defendant  with  other  defendaata  with 
whom  he  has  no  concern  and  no  joint  liability,  as  appears 
by  the  complainant's  own  showing.     These  present  the  ques- 
tion as  to  whether  the  bill  is  multifarious.     But  there  can  be 
no  doubt  that  the  bill  charges  the  defendant  with  responsibil- 
ity for  these  acts  alleged.     All  of  the  defendants,  according 
to  the  allegations,  were  direetora  from  the  election  of  Janu- 
ary 14,  1903,  until  the  receivers  were  appointed.     The  case 
therefore  differs  materially  in  that  respect  from  Emerson  v. 
Gflither,  103  Md.  564,  64  Atl.  26,  8  L.  K.  A.,  N.  8.,  738.     In 
that  case  there  were  seventeen  defendants,  five  of  whom  were 
directors  from  January  1,  1898,  to  December  22,  1900,  when 
the  bant  closed,  while  the  others  served  for  different  periods 
of  that  time.     Some  of  the  loans  resulting  in  losses  were  not 
made  until  after  some  of  the  defendant*  ceased  to  be  directors,' 
others  before  some  of  them  became  such,  and  there  were  thirty 
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omission,  failure  to  discharge  the  duties  which  they  ^*  had 
assumed  as  directors.  We  therefore  are  of  the  opinion  that 
the  fifth,  sixth  and  eighth  causes  assigned  are  insufficient  to 
sustain  the  demurrer. 

4.  The  seventh  ground  alleges  that  the  bill  combines  mat* 
ters  triable  and  determinable  by  a  court  of  equity  with  those 
triable  and  determinable  at  law.  It  is  only  necessary  to  say 
that  if  that  be  a  ground  for  demurrer,  it  should  specify  what 
is  alleged  to  be  only  triable  and  determinable  at  law.  In 
short,  the  demurrer  should  have  been  aimed  at  those  mat- 
ters, and  not  at  the  whole  bill  because  it  contains  them,  al- 
though the  demurrer  admits  that  there  are  other  matters- 
within  the  jurisdiction  of  a  court  of  equity. 

5.  The  ninth  ground  is  that  in  the  eighteenth  and  nine- 
teenth paragraphs  certain  matters  are  alleged  which,  if  they 
give  complainants  cause  of  complaint,  are  matters  of  com- 
plaint against  the  other  defendants,  but  not  against  him,  nor 
of  relief  against  him,  and  the  tenth  ground  is  that  these  para- 
graphs allege  certain  matters  which,  if  they  give  any  cause  of 
complaint  against  the  defendant,  are  triable  and  determinable 
at  law  and  ought  not  to  be  inquired  of  by  this  court. 

The  eighteenth  paragraph  sets  out  section  7  of  the  char- 
ter of  the  company,  which  authorized  it  amongst  other  things,, 
to  deal  in  notes,  loans  and  bonds,  and  concludes:  "Provided, 
that  no  loan  shall  be  made  directly  or  indirectly  to  any  officer 
or  employ^  of  the  said  corporation ;  and  for  any  violation  of 
this  provision,  the  party  or  parties  consenting  thereto,  directly 
or  indirectly,  shall  be  liable  to  said  corporation  for  the  amount 
so  loaned  and  all  losses  or  expenses  that  may  result  there- 
from." The  nineteenth  paragraph  alleges  that  at  various 
and  frequent  times  divers  loans  were  made  through  the  ex- 
ecutive  committee  *'with  the  sanction  and  approval  of  its 
board  of  directors,  and  each  and  every  of  its  directors,  and 
in  direct  violation  of  its  charter  and  by-laws,  and  that  all 
the  aforesaid  directors  had  constructive,  if  not  actual,  notice 
of  the  said  loans,  and  are  in  consequence  chargeable  and  re- 
sponsible therefor.''  It  alleges  that  the  loans  were  never 
fully  paid,  but  still  continue  as  a  loss  to  the  company  to  the 
extent  of  $22,378.48.  It  then  sets  out  ^^  a  number  of  loana 
made  by  the  executive  conmiittee,  and  in  each  instance  those 
of  the  directors  present  when  the  loans  were  made  are  stated, 
and  it  is  alleged  that  they  were  ratified  and  approved  at  the 
next  succeeding  meeting  of  the  board  of  directors  and  the 
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members  of  the  board  present  are  named.  Kir.  Thomas  was 
not  alleged  to  have  been  present  at  the  board  meetings  ex* 
cepting  when  one  loan  of  $2,500  to  Pollock  was  ratified  and 
approved. 

Then  under  head  of  ''Loans  Made  by  the  Board  of  Direc- 
tors," it  is  alleged  that  on  February  1,  1903,  or  thereabouts, 
loans  were  made  to  Frank  J.  Kohler,  who  was  treasurer  of 
the  company,  amounting  to  $50,000,  at  a  special  meeting  of 
the  board,  and  those  present  are  named.  It  then  alleges  that 
they  were  ratified  and  approved  at  the  next  succeeding  regu- 
lar meeting  of  the  board  held  February  11th,  and  those  then 
present  are  named.  In  neither  instance  was  Mr.  Thomas 
present. 

Then  follows  a  list  of  "Loans  made  by  president  and  treas- 
urer," and  the  names  of  those  present  when  they  were  made, 
as  well  as  all  the  directors  present  at  subsequent  meetings  of 
the  board  when  they  were  ratified  and  approved.  Thomas 
was  present  when  two  of  those  were  ratified  and  approved. 
Six  loans  are  alleged  to  have  been  made  to  Cochran  and 
Stevens  amounting  to  $25,400,  which  were  indorsed  by  Frank 
J.  Kohler  as  security  and  ratified  and  approved  February 
11th,  when  Thomas  was  not  present.  Two  on  February  14th 
to  Baltimore  Building  and  Construction  Company  of  $2,550 
and  $5,000,  and  one  on  March  7th  of  $2,550,  which  were  in- 
dorsed by  Robert  H.  Pollock,  a  director,  and  Frank  Kohler, 
who  was  treasurer,  which  were  approved  on  March  11th  when 
Thomas  was  present  It  is  then  alleged  that  other  illegal 
and  improper  loans  and  investments  of  funds  were  made  in 
violation  of  the  charter  and  in  disregard  of  their  duty  as  di- 
rectors, the  particulars  of  which  the  complainants  have  not 
been  able  to  ascertain  with  such  certainty  as  to  warrant  them 
setting  them  forth  at  length,  but  they  allege  that  great  loss 
was  occasioned  by  reason  thereof. 

^^*  The  loans  thus  specified  in  paragraph  (19)  amount  to 
$127,400,  out  of  which  the  plaintiffs  only  claim  there  is  still 
due  $22,378.45 — less  than  eighteen  per  centum  of  the  whole. 
Inasmuch  as  the  bill  undertakes  to  give,  to  the  very  cent,  the 
amount  of  alleged  loss  on  these  loans,  it  is  difficult  to  under- 
stand why  it  did  not  specify  the  particular  loans  that  caused 
that  loss.  It  might  work  great  hardship  on  Mr.  Thomas,  as 
well  as  other  defendants,  to  withhold  from  them  the  knowl- 
edge that  the  plaintiffs  must  have,  if  they  correctly  state  the 
precise  sum  lost  and  thereby  require  them  to  defend  loans 
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amounting  to  $127,400  instead  of  only  those  by  whieh  the 
loss  is  alleged  to  have  been  incurred.  Such  practice  should 
not  be  permitted  by  a  court  of  equity  in  a  ease  where  the  liar 
bility  of  defendants  depends  not  upon  the  provisions  of  a 
statute  alone,  but,  so  far  as  Mr.  Thomas  is  concerned,  merely 
upon  his  alleged  negligence  in  not  attending  meetings  of  the 
board,  and  especially  when  the  bill  shows  on  its  face  that  the 
plaintiffs  rely  on  the  constructive  notice  of  the  loans  to  such  of 
the  defendants  as  did  not  have  actual  notice.  For  that  rea- 
son alone  we  would  feel  called  upon  to  hold  the  nineteenth 
paragraph  bad  on  demurrer,  but  that  is  by  no  means  the  only 
ground  for  so  holding  it 

The  alleged  loans  of  $50,000  to  Frank  J.  Kohler  on  Feb- 
ruary 1,  1903,  ''or  thereabouts,'''  were  made  at  a  special 
meeting  of  the  board,  at  which,  the  bill  shows,  Thomas  was 
not  present.  Conceding,  as  we  must,  under  the  decision  in 
Fisher  v.  Parr,  92  Md.  245,  48  Atl.  621,  and  other  authori- 
ties, that  directors  may  be  liable  for  losses  occurring  through 
their  habitual  nonattendance  of  meetings  of  the  board,  the 
principle  should  not  be  carried  to  the  extent  of  holding  a 
director  (especially  one  living  at  a  distance  from  where  the 
company's  business  is  conducted)  liable  for  what  occurred 
at  a  special  meeting,  at  which  he  was  not  present,  unless  there 
be  some  allegation  (and  proof  when  evidence  is  taken)  to  con- 
nect him  with  the  illegal  acts  beyond  his  mere  absence.  We 
are  not  willing  to  give  our  approval  of  any  doctrine  that 
would  require  directors  to  attend  every  regular  meeting  of 
the  board,  much  less  *^  every  special  meeting.  If  such  prin- 
ciple is  announced  as  the  law  of  this  state,  it  will  be  impos- 
sible in  many  cases  to  obtain  responsible  persons  as  directors. 
In  the  city  of  Baltimore  it  is  doubtless  true  that  financial 
institutioDS  have  often  had  the  benefit  of  the  advice  and  aid 
of  the  most  competent  men  in  the  city,  for  little  or  no  com- 
pensation, although  their  holdings  of  stock  were  small  as  com- 
pared with  other  stockholders,  but  such  men  would  hesitate 
to  continue  as  directors  in  such  institutions,  if  they  are  to  be 
held  responsible  for  such  losses  as  are  alleged  in  this  para- 
graph, on  the  theory  of  this  bill.  We  do  not  mean  to  inti- 
mate that  directors  should  be  free  from  liability  simply  be- 
cause they  were  not  present  at  a  meeting  of  the  board  when 
some  unlawful  or  improper  act  was  done,  which  resulted  in 
loss  to  the  company,  if  it  was  their  duty  to  be  there,  and  their 
absence  in  any  way  caused  the  loss,  nor  do  we  mean  to  say 
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that  there  may  not  be  cases  in  which  the  burden  would  be 
on  the  directors  to  allege  and  prove  su£Scient  excuse  for  non- 
attendance,  although  the  bill  does  not  specifically  allege  the 
contrary,  but  we  do  say  that  there  is  nothing  in  this  bill,  as 
to  these  loans,  which  shows  that  W.  B.  Thomas  was  .''consent- 
ing thereto,  directly  or  indirectly,"  to  use  the  language  of 
the  charter.  Certainly  his  absence  from  a  special  meeting, 
of  which  it  is  not  alleged  or  suggested  that  he  had  notice, 
which  the  by-laws  expressly  require,  was  not  sufficient,  and 
his  mere  absence  from  the  next  succeeding  regular  meeting 
(February  11th),  at  which  it  is  alleged  that  the  loans  were 
ratified  and  approved,  were  not  sufficient  to  show  his  consent, 
as  contemplated  by  the  charter.  As  the  bill  affirmatively 
shows  he  was  not  present  on  either  occasion,  there  must  be 
some  allegation  to  show  his  consent,  directly  or  indirectly, 
and  his  mere  absence  from  the  meeting,  if  it  be  assumed  he 
had  notice,  cannot  be  fairly  said  to  be  "consenting  thereto, 
directly  or  indirectly,*'  to  an  act  for  which  the  statute  im- 
poses a  penalty  on  parties  so  consenting. 

The  bill  does  not  disclose  the  effect  of  the  loans  being  sub- 
sequently ''ratified  and  approved"  at  a  regular  meeting.  It 
is  not  essy  to  see  how  that  could  have  caused  any  loss  to  the 
^^  company,  for  if  Kohler  got  $50,000  on  February  1st,  the 
subsequent  approval  or  disapproval  of  it  would  in  all  prob- 
ability have  been  of  little  consequence,  as  Kohler  already  had 
the  money,  but  assuming  that  it  did  in  some  way  cause  some 
loss,  we  are  of  the  opinion  that  Thomas'  absence  from  that 
meeting  does  not  make  him  liable,  under  that  provision  of 
the  charter,  as  it  cannot  be  properly  so  construed.  We  have 
not  thought  it  necessary  to  refer  to  the  fact  that  February 
11th  was  the  first  regular  meeting  after  the  organization  for 
1903.  It  would  be  extending  the  doctrine  of  requiring  the 
attendance  of  directors  very  far  to  hold  one  responsible  for 
such  a  statutory  liability  for  nonattendance  on  that  occasion. 

There  is  another  matter  suggested,  although  not  very  clearly 
shown  by  the  bill,  with  reference  to  this  $50,000,  which  would 
relieve  the  directors  of  any  responsibility  for  loss  on  account 
of  that  sum  if  the  facts  are  as  they  appear  in  the  bill  to  be. 
The  date  and  names  of  those  present  at  the  time  of  this  loan 
are  the  same  as  those  set  out  in  par;;j]:raph  (12),  where  it  is 
alleged  that  it  was  agreed  to  accept  notes  of  Kohler  for 
$78,000  with  certain  securities  as  collateral,  in  satisfaction 
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of  his  admitted  misappropriations  of  the  assets  of  the  com* 
pany,  and  that  the  receivers  realized  upon  those  securities  a 
sum  not  exceeding  $50,000,  there  being  a  large  balance  still 
due  and  owing  by  Kohler.  If  the  $50,000  of  loans  referred 
to  in  paragraph  (19)  be  part  of  those  mentioned  in  (12), 
as  they  seem  to  be  from  what  is  stated  in  the  bill,  surely  there 
can  be  no  principle  of  justice  or  equity  which  would  hold 
the  directors  who  made  that  settlement  responsible,  under 
the  provisions  of  the  charter  forbidding  loans  to  officers  or 
employes — ^much  less  any  of  them  who  were  not  present. 
They  could  not  properly  be  said  to  be  '4oans"  within  the 
meaning  of  that  section.  If,  as  the  bill  alleges,  Eohler  had 
misappropriated  $78,000  of  the  company's  assets,  can  it  be 
that  the  directors  could  not  take  his  notes,  with  collateral  se- 
curity, for  the  purpose,  not  of  making  loans  to  him,  but  of 
securing  the  company  t  If  they  had  the  opportunity  to  there- 
by secure  the  company,  and  had  neglected  to  do  so,  would 
not  this  bill  have  charged  them  with  such  ^®*  neglect  t  It 
certainly  could  have  justly  done  so,  unless  it  were  shown  to 
have  been  within  their  discretion,  to  determine  whether  or 
not  it  was  best  for  the  company.  This  may  be  illustrated  by 
the  law  applicable  to  national  banks.  They  cannot  make 
loans  on  real  estate,  but  it  is  very  generally,  if  not  universally, 
held  that  a  national  bank  may  take  a  mortgage  on  real  es- 
tate to  secure  a  loan  previously  made.  Of  course  a  corpora- 
tion would  not  be  permitted  to  evade  the  provisions  by  per- 
mitting officers  to  take  the  funds  of  the  company  and  then 
afterward  give  notes  to  secure  them,  but  this  bill  shows  that 
Kohler  appropriated  the  assets  of  the  company  without  any 
authority  from  it  or  any  of  its  officers.  It  alleges  that  he  ac- 
knowledged **the  defalcations"  and  offered  to  give,  and  it 
was  agreed  to  accept,  ''the  personal  notes  of  the  said  Eohler 
dated  February  3d  and  7th,  and  aggregating  $78,000,  with 
certain  securities  as  collateral  in  satisfaction  of  his  said  mis- 
appropriations.' '  If,  then,  the  loans  of  $50,000  referred  to 
in  paragraph  (19)  were  a  part  of  these  notes,  the  directors 
could  not  be  held  liable,  under  its  charter,  for  making  loans 
to  Kohler,  but  they  were  simply  doing  their  duty,  .in  en- 
deavoring to  secure  the  company  against  his  defalcations. 

So  without  determining  whether  the  alleged  loans  to  Coch- 
rane and  Stevens,  indorsed  by  Kohler,  and  those  to  the  Bal- 
timore Building  and  Construction  Company,  indorsed  by  Pol- 
lock and  Kohler,  referred  to  in  this  paragraph  could  be  held 
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to  be  loans  within  this  section  of  the  charter,  as  the  bill  gives 
very  little  information  about  them,  they  were  loans  of  at 
least  $50,000  out  of  the  $127,400,  for  which  the  defendant 
could  not  be  held,  yet  the  bill  does  not  show  on  which  of  the 
loans  the  losses  amounting  to  $22,378.45  were  incurred,  as  it 
should,  and  the  demurrer  to  the  nineteenth  paragraph  should 
have  been  sustained,  as  presented  by  the  nineteenth  ground 
stated  in  the  demurrer. 

We  think  the  tenth  ground  was  properly  overruled,  as  **the 
losses  and  expenses'*  incurred  could  be  recovered  in  equity, 
if  at  all,  although  not  ''the  amount  so  loaned,"  independent 
of  actual  losses  and  expenses,  as  that  would  be  a  mere  pen- 
alty: Fisher  v.  Parr,  92  Md.  245,  48  Atl.  621. 

^•''  6.  The  eleventh  ground  of  demurrer  alleges  that  para- 
graphs 11,  12,  13  and  14  do  not  give  the  complainants  any 
cause  of  complaint  against  the  defendant  or  of  relief  against 
him.  We  have  already  said  suflScient  about  the  $78,000  to 
indicate  our  views  on  those  alleged  loans,  but,  regardless  of 
any  responsibility  for  them,  the  bill  alleged  in  paragraph 
(12)  that  ''the  aforesaid  settlement  with  the  said  Kohler 
on  account  of  his  appropriations  of  the  funds  of  the  company 
made  by  and  with  the  connivance  and  through  the  procure- 
ment of  the  said  directors,  each  and  all  of  them,  of  the  said 
company  ....  was  only  a  colorable  and  simulated  repay- 
ment of  the  corporate  funds,  ....  and  taking  Kohler 's  notes 
was  only  a  shift  and  device  to  conceal  the  waste  of  the  said 
assets  by  an  officer  of  the  company,  made  possible  by  a  breach 
of  duty  of  its  aforesaid  directors  in  failing  to  use  due  dili- 
gence in  the  supervision  of  the  company's  affairs  and  the 
acts  of  its  officers  and  agents."  It  then  alleges  (13)  that 
the  defendants,  each  and  all  of  them,  with  the  knowledge  of 
the  manner  of  squandering  the  assets  of  the  company  by  said 
Eohler,  continued  him  in  actual  control  and  management  of 
the  affairs  of  the  company,  as  its  treasurer,  and  afterward, 
on  May  23,  1903,  he  was  promoted  to  the  position  then  cre- 
ated of  fourth  vice-president  and  assistant  to  the  president, 
which  was  a  position  of  greater  responsibility  than  that  which 
he  had  previously  occupied.  That  in  the  latter  position 
Kohler  continued  to  act.  "That  the  aforesaid  manner  of 
dealing  by  the  said  Kohler,  made  possible  and  acquiesced  in 
by  the  said  directors,  each  and  all  of  them,  was  one  of  the 
causes  of  ultimately  wrecking  the  said  company  and  causing 
great  loss  to  its  creditors  and  stockholders."    It  then  alleges 
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in  (14)  a  large  number  of  losses  through  Kohler,  subsequent 
to  the  settlement  with  him  for  his  previous  misappropriations, 
which  are  set  out  in  the  bill.  Whether  or  not  they,  or  any 
of  them,  are  in  fact  such  as  the  defendant  Thomas  is  re- 
sponsible for  can  only  be  determined  by  evidence,  but  the 
allegations  in  the  bill  are  sufficient  to  require  an  answer,  for, 
if  he  be  not  liable  for  any  of  the  $78,000,  the  bill  alleges  such 
knowledge  on  his  part  of  Kohler 's  conduct  *•*  to  require  an 
explanation  of  the  subsequent  alleged  losses.  This  ground 
of  demurrer  (11)  was  therefore  properly  overruled. 

7.  The  next  ground  (12)  is  that  the  bill  by  its  sixteenth 
and  seventeenth  paragraphs  seeks  to  hold  the  defendants 
liable  for  the  amount  of  Kohler 's  bond  for  $20,000,  on  which 
the  United  States  Fidelity  and  Guaranty  Company  was  se- 
curity, although  the  bill  shows  on  its  face  that  it  was  not  en- 
forceable by  the  company.  It  is  alleged  in  paragraph  (17) 
that  the  bond  expired  on  April  15,  1903,  and  that  the  direc- 
tors, each  and  all  of  them,  as  a  result  of  their  negligence,  in 
violation  of  their  trust,  in  breach  of  their  duty  and  with  want 
of  due  care  in  supervising  the  acts  of  their  officers  and  agents, 
failed  to  renew  the  bond  as  required  by  the  by-laws,  and  neg- 
ligently allowed  it  to  lapse  and  become  void.  Knowledge  on 
the  part  of  each  of  the  directors  of  the  many  and  large  mis- 
appropriations of  Kohler  is  alleged,  and  it  is  charged  that 
they  negligently  failed  to  make,  or  cause  to  be  made,  demand 
upon  the  bonding  company  **as  they  should,  and  as  they  had 
a  right  to  do  under  the  terms  of  the  said  bond,"  etc.  Whether 
or  not  in  point  of  fact  the  bond  was  discharged  of  all  obliga- 
tions it  was  liable  for,  by  the  settlement  in  February,  can 
only  be  determined  by  evidence,  but  the  bill  alleges  it  was 
still  liable  for  misappropriations  of  Kohler  and  that  the  de- 
fendants allowed  it  to  lapse.  There  is,  therefore,  sufficient  in 
this  paragraph  to  require  an  answer. 

Our  conclusions  on  the  demurrers  are  that  there  was  error 
in  not  sustaining  the  one  to  paragraph  (19),  for  reasons  we 
have  stated,  but  the  others  were  properly  overruled.  Whether 
or  not  the  allegations  of  the  bill,  or  any  of  them,  can  be  sus- 
tained can  only  be  determined  after  the  evidence  is  taken,  and 
the  case  will  require  extraordinary  care  to  see  that  no  injus- 
tice is  done,  as  there  are  so  many  defendants  and  so  many 
diflferent  transactions  involved,  but  the  charges  are  such  as 
to  require  the  defendants  to  answer  and  to  give  the  plain- 
tiffs an  opportunity  to  oflfer  testimony  in  support  of  theuL 
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8.  We  will  now  consider  the  pleas  of  Frank  J.  Murphy, 
The  ^^^  first  is  to  the  effect  that  inasmuch  as  the  receivera 
were  appointed  under  a  bill  alleging  insolvency  and  an  an- 
swer admitting  it  (under  sections  376  and  377  of  article  23 
of  Code)  9  and  the  national  bankrupt  act  was  in  force,  the 
court  was  without  jurisdiction  to  entertain  the  bill  and  ap- 
point receivers.  The  bankrupt  act  did  not,  in  our  opinion, 
in  any  way  interfere  with  the  action  of  the  court.  In  the 
first  place,  we  held  in  Old  Town  Bank  v.  McCormick,  96  Md- 
341,  94  Am.  St.  Rep.  577,  53  Atl.  934,  60  L.  R.  A.  577,  that 
the  state  insolvent  law  remained  operative  as  to  cases  or  dassas 
of  persons  which  are  not  provided  for  by  the  bankrupt  law, 
and  that  when  that  law  provides  that  a  certain  class  of  per- 
sons may  apply  voluntarily  for  its  benefit,  but  that  such  class 
should  not  be  adjudged  involuntary  bankrupts,  the  involun- 
tary feature  of  the  state  insolvent  law  as  to  them  remains 
in  force,  because  not  in  conflict  with  the  bankrupt  act.  By 
subdivision  B  of  section  4  of  the  bankrupt  law,  as  amended 
by  act  of  1903,  amongst  those  subject  to  involuntary  bank- 
ruptcy proceedings  is  '*any  corporation  engaged  principally 
in  manufacturing,  trading,  printing,  pubUshing,  mining  or 
mercantile  business*';  and  the  section  concludes:  ''Private 
bankers,  but  not  national  banks  or  banks  incorporated  under 
state  or  territorial  laws,  may  be  adjudged  involuntary  bank- 
rupts.'* The  amendment  of  1903  simply  added  the  word 
''mining"  to  the  act  of  1898.  Without  determining  whether 
this  company  would  be  deemed  a  "bank"  within  the  meanin^^ 
of  that  provision,  it  seems  clear  that  it  does  not  come  within 
either  of  the  corporations  named  as  liable  to  the  involuntary 
proceedings  in  bankruptcy.  This  act  is  not  as  broad  as  that 
of  1867  in  respect  to  corporations:  Grould  and  Blakemore  on 
Bankruptcy,  pp.  18-22;  5  Cyc.  283. 

Then,  in  Mowen  v.  Nitsch,  103  Md.  685,  62  Atl.  582,  we 
had  occasion  to  refer  to  the  act  of  1896,  chapter  349,  now 
section  377  of  article  23  of  the  code,  and  said  that  prior  to 
that  act  "a  corporation  was  not  in  any  respect  within  the 
scope  of  the  state  insolvent  laws,  nor  is  it  yet  amenable  to 
that  system;  but  since  the  adoption  of  the  act,  and  on  the 
terms  therein  prescribed,  all  corporations,  other  than  rail- 
road companies,  upon  appropriate  proceedings  against  them 
in  a  court  of  equity,  are  brought  within  the  operation  of 
^'^^  a  provision  of  that  system  (but  not  under  the  system 
itself),  in  so  far  forth  only  as  respects  the  preference  of  one 
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creditor  over  another  when  the  corporation  is  insolvent,"  and 
while  sectiona  376  and  377  of  article  23  do  refer  to  insolvent 
corporations,  and  the  proceedings  are  based  on  their  insol- 
vency, the  bankrupt  act,  and  decisions  concerning  it,  would 
have  to  be  given  great  latitude  to  prohibit  a  state  court  from 
appointing  receivers  of  a  corporation,  and  dissolving  it,  even 
if  it  was  one  included  by  that  act,  especially  when,  as  in  this 
case,  no  proceedings  in  bankruptcy  had  been  instituted  against 
the  corporation.  The  present  bankruptcy  act  never  contem- 
plated prohibiting  a  state  court  from  dissolving  one  of  its 
own  corporations  which  had  become  insolvent.  Section  376 
of  article  23  makes  no  provision  for  setting  aside  preferences, 
and  it  was  not  until  what  is  now  section  377  was  passed  that 
our  equity  courts  had  such  jurisdiction  as  is  therein  con- 
ferred on  them.  This  case  is  a  good  illustration  of  the  re- 
sults that  might  follow  the  construction  contended  for.  There 
were  no  proceedings  against  this  company,  within  the  time 
required  by  the  bankrupt  act,  and  if  the  state  court  had  no 
jurisdiction  to  appoint  receivers  and  take  charge  of  its  as- 
sets, the  little  that  was  left  on  June  6,  1903,  might  have  been 
wasted.  We  are  therefore  of  opinion  that  this  plea  was  prop- 
erly overruled,  because  the  national  bankrupt  act  had  no  ap- 
plication to  this  company,  and  if  it  had,  it  does  not  take 
away  the  jtirisdiction  of  the  state  courts  to  appoint  receivers 
to  take  charge  of,  collect  and  recover  the  assets  of  an  insol- 
vent corporation — certainly  not  when  there  has  been  no  pro- 
ceedings in  bankruptcy  against  the  corporation. 

9.  The  second  plea  presents  this  question:  Did  the  release 
under  seal  to  five  of  the  defendants  by  one  of  the  receivers, 
after  the  bill  was  filed  (the  receivers  being  authorized  by  order 
of  court  to  enter  into  settlement  and  compromise  as  set  forth 
in  a  petition  filed  with  the  court),  have  the  effect  of  dis- 
charging the  other  defendants  ?  As  Mr.  Carrington,  the  other 
receiver,  was  also  a  defendant  and  was  one  of  the  five  to  be 
released,  the  petition  was  filed  by  Mr.  Penniman.  It  in  sub- 
stance stated  that  he  and  his  counsel  were  of  the  opinion  that 
^''^  the  proposed  settlement  of  $3,000  would  be  beneficial  to 
the  estate,  by  reason  of  the  financial  condition  of  those  five 
defendants ;  that  it  was  to  be  made  on  the  distinct  understand- 
ing that  the  other  defendants  were  not  to  be  discharged,  but 
the  plaintiffs  w^ould  prosecute  the  suits  to  a  decree,  as  if  the 
settlement  had  not  been  made ;  that  all  claims  against  the  five 
by  the  receivers,  or  by  the  other  defendants  for  contribution, 


April,  1907.]  Mubphy  v.  Pbnniman.  599 

should  be  extingaished  by  payment  of  said  sum,  and  if  it 
be  held  that  the  other  directors  have  the  right  of  contribution 
against  them,  then  to  the  extent  of  such  right  the  settlement 
should  operate  to  release  the  other  directors  from  the  liability 
imposed  on  them  by  decree,  and  in  like  manner  extinguish 
the  liability  of  the  five  settled  with.  It  concludes:  "It  being 
further  understood  that  this  agreement  is  to  be  treated  as  if 
made  subsequent  to  such  order  or  decree  and  such  adjust- 
ment of  liability  as  among  the  directors  themselves,  although 
the  money  called  for  by  the  present  settlement  is  to  be  paid 
at  once." 

If  the  release  relied  on  be  a  technical,  valid  release,  the 
effect  of  it  would  seem  to  be  well  settled  in  this  state.  In 
Qunther  v.  Lee,  43  Md.  60,  24  Am.  Rep.  504,  it  was  said  by 
Alvey,  J.,  that:  ''All  the  cases,  both  English  and  American, 
maintain  the  doctrine  that  satisfaction  from  one  joint  tort- 
feasor, whether  received  before  or  after  recovery,  extinguishes 
the  rights  as  against  the  others And  as  a  considera- 
tion is  always  implied  in  a  release  under  seal,  though  not  ex- 
pressed on  its  face,  the  release  by  deed  of  one  joint  tres- 
passer will  discharge  all ;  and  this  has  been  the  law  from  very 
early  times."  Then  in  that  case  it  was  further  decided  that: 
''The  proviso  in  the  release,  by  which  the  right  to  recover  for 
the  same  injury  against  the  other  two  defendants  was  at- 
tempted to  be  reserved  to  the  plaintiffs,  is  simply  void,  as 
being  repugnant  to  the  legal  effect  and  operation  of  the  re- 
lease itself."  In  Berkley  v.  Wilson,  87  Md.  219,  39  Atl.  502, 
we  held  that  if  an  injured  party  had  recovered  judgment 
against  one  of  several  tort-feasors,  which  has  been  paid  or 
tendered,  he  cannot  maintain  an  action  against  another  tort- 
feasor for  the  same  injury.  In  Abb  v.  Northern  Pacific  R. 
R,  Co.,  28  Wash.  428,  92  Am.  St.  Rep.  864,  68  Pac.  954, 
58  L.  R.  A.  293,  there  is  a  very  full  and  excellent  note  on  the 
^'^  "effect  of  release  of  one  joint  tort-feasor  on  lialiility  of 
the  other,"  and  the  summary  of  the  note  is  not  only  in  accord 
with  the  principles  announced  in  Guuther  v.  Lee,  45  Md.  60, 
24  Am.  Rep.  504,  but  states  what  is  a  very  just  rule  to  be 
adopted  when  the  release  is  not  under  seal,  and  it  is  shown 
that  the  intention  w^as  not  to  discharge  the  pther  tort-feasors. 
We  have  a  number  of  cases  in  this  state  relating  to  the  release 
of  one  of  a  number  of  joint  debtors,  among  the  latest  of  which 
are  State  v.  Gott,  44  Md.  341 ,  Valley  Sav.  Bank  v.  Mercer, 
97  Md.  458,  55  Atl.  435,  and  Commercial  Bank  v.  McCormick, 
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97  Md.  703,  55  All.  439,  but  as  appellant  so  contends,  we  will 
assume  that  this  bill  treats  the  defendants  as  tort-feasors,  as 
it  certainly  does  as  to  most,  if  not  all,  of  the  claims. 

The  copy  of  the  release  in  the  printed  record  has  no  seal 
after  Mr.  Penniman's  name,  but  as  both  sides  treated  it  at  the 
argument  as  if  it  was  under  seal,  we  suppose  it  is  so  in  the 
original.  But  it  is  manifest  that  the  court  never  intended 
the  receivers,  or  either  of  them,  to  execute  a  paper  which 
would  have  the  effect  now  claimed  for  this,  and  hence  neither 
intended  nor  authorized  the  execution  of  a  release  under  seal. 
The  receivers  were  authorized  "to  enter  into  the  settlement 
and  compromise  set  forth  in  the  aforegoing  agreement  on  the 
terms  and  conditions  herein  set  forth,*'  by  an  order  written 
on  the  petition  signed  by  Mr.  Pennimore  and  which  referred 
to  that  petition.  The  petition  shows  distinctly  that  the  right 
to  proceed  against  the  other  defendants  was  expressly  re- 
served, and  it  is  clear  that  a  release  under  seal  was  not  au- 
thorized or  contemplated  by  the  court.  **The  court  itself  has 
the  care  of  the  property,  by  its  receiver,  and  that  oflBcer,  being 
the  mere  creature  of  the  court,  has  no  power  other  than  those 
conferred  upon  him  by  the  court,  or  derived  from  its  estab- 
lished practice":  Gaither  v.  Stockbridge,  67  Md.  222,  9  Atl. 
632,  10  Atl.  309.  The  order  of  the  court  in  this  case,  in  ap- 
pointing the  receivers,  uses  the  same  language  in  substance  as 
that  used  in  Gaither  v.  Stockbridge,  67  Md.  222,  9  Atl.  632, 10 
Atl.  309.  It  is  clear,  therefore,  that  a  release  under  seal  (if  it 
must  be  given  the  effect  claimed  by  appellant)  was  not  only 
not  authorized,  but  was  in  effect  prohibited,  as  the  settlement 
was  to  be  made  on  terms  altogether  different  *''*  from  that, 
and  hence  must  be  treated  as  of  no  effect,  as  any  unauthorized 
act  of  a  receiver  would  be,  unless  afterward  sanctioned  by  the 
court.  The  release  under  seal  not  being  effective,  there  can 
be  no  reason  why  a  court  of  equity  should  be  required  to  give 
an  effett  to  the  settlement  that  is  directly  contrary  to  that 
intended,  and  in  terms  attempted  to  be  guarded  against.  This 
Is  not  like  a  case  of  several  joint  tort-feasors  being  sued  for 
an  injury  done  by  them,  such  as  a  suit  for  assault  and  battery, 
slander,  injury  to  the  person,  etc.  In  such  case  settlement  by 
one  may  release  the  other,  because  if  the  injured  party  has 
been  compensated  once,  he  cannot  be  again,  and  especially  in 
cases  where  punitive  or  other  damages  not  fixed  can  be  recov- 
ered, it  would  oftentimes  be  difficult,  if  not  impossible,  to  show 
with  any  certainty  that  the  settlement  did  not  include  all 
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damages  sustained.  But  in  a  case  such  as  this  the  losses,  if 
any,  can  he  accurately  ascertained.  For  example,  if  the  de- 
fendants are  liable  for  losses  by  reason  of  unlawful  loans,  the 
liability  being  once  established,  the  amount  can  be  definitely 
fixed,  and  they  cannot  be  held  for  damages  beyond  the  actual 
losses  caused  by  their  acts  of  omission  or  commission.  In  this 
connection  we  might  add  that  although  it  is  assumed  by  the 
appellant  that  there  can  be  no  contribution  between  directors 
in  such  cases,  we  do  not  understand  the  authorities  to  be  by 
any  means  settled  to  that  effect,  if  there  be  no  positive  wrong 
involving  a  guilty  scienter,  but  the  wrong  consists  of  mere 
negligence  and  inattention.  While  there  are  cases  deciding 
that  there  can  be  no  contribution,  there  are  many  excellent 
authorities  to  the  contrary:  See  10  Cyc.  897;  3  Am.  &  Eng. 
Dec.  in  Eq.  205 ;  5  Am.  &  Eng.  Dec.  in  Eq.  426,  and  cases  cited 
in  them.  It  is  not  necessary  to  now  determine  that  question,, 
but  we  cannot  admit  that  the  weight  of  authority  is  clearly 
against  contribution  between  directors,  and  it  is  undoubtedly 
true  that  in  this  class  of  cases  directors  are  not  in  aU  respects 
treated  as  ordinary  tort-feasors. 

"We  are,  then,  of  the  opinion  that  the  settlement  made  did  not 
have  the  effect  of  wholly  discharging  the  other  defendants, 
but  in  the  event  of  any  decree  against  them,  they  must  '*'^*  be 
credited  with  such  portion  of  the  amount  paid  by  the  five 
directors  as  they  may  in  law  and  under  the  terms  of  the  agree- 
ment of  settlement  be  entitled  to :  See  Abb  v.  Northern  Pacific 
R.  R.  Co.,  28  Wash.  428,  92  Am.  St.  Rep.  864,  68  Pac.  955, 
58  L.  R.  A.  293  (summary  of  note).  If  however,  it  be 
shown  to  the  court  below  that  the  money  was  paid  by  the  five 
directors  on  the  understanding  by  them  that  a  release  under 
seal  was  to  be  executed,  it  could  consider  an  application  of 
those  five  to  have  the  money  returned,  and  let  the  case  pro- 
ceed as  if  such  an  arrangement  had  not  been  entered  into. 
Of  course  that  should  only  be  granted  if  the  court  be  satis- 
fied that  the  money  was  paid  on  the  distinct  understanding 
that  the  release  under  seal  was  to  be  given  them.  We  think 
this  conclusion  not  only  in  accordance  with  well-considered 
authorities,  but  especially  applicable  to  a  proceeding  of  this 
character.  It  may  not  be  out  of  place  to  suggest  that  inas- 
much as  a  settlement  has  been  authorized  to  be  made  with 
those  who  were  probably  most  responsible  for  some,  if  not 
all,  of  the  conditions  complained  of  in  the  bill,  it  would  only 
be  just  and  proper  to  allow  a  settlement  with  the  other  de- 
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f endants,  if  a  reasonable  one  can  be  made,  and  thereby  save 
the  estate  from  further  costs  and  possibly  additional  loss. 

For  reasons  given  we  will  affirm  the  order,  in  so  far  as  it 
overruled  the  pleas  of  the  defendant  Murphy. 

Order  overruling  demurrers  and  pleas  affirmed,  excepting 
in  so  far  as  it  overruled  the  demurrer  to  the  nineteenth  (19th) 
paragraph  of  the  bill,  and  order  reversed  as  to  that,  and  cause 
remanded  for  further  proceedings.  One-fourth  of  the  costs 
in  this  court  to  be  paid  by  Frank  J.  Murphy,  one-fourth  by 
William  B.  Thomas,  and  the  remainder  by  the  receivers  out  of 
the  estate,  the  costs  below  abide  the  result  of  the  suit. 


The  Statutory  Liability  of  Directors  of  Corporations  for  misfeasance 
in  office  is  considered  in  the  recent  case  of  Westinghouse  Electric  etc. 
€o.  V.  Reed,  194  Mass.  590,  120  Am.  St.  Bep.  576. 

The  National  Bankruptcy  Act  supersedes  state  insolvency  laws  only 
flo  far  as  they  conflict  with  it:  Old  Town  Bank  ▼,  McCormick,  96 
Md.  341,  94  Am.  St.  Bep.  577. 

Th^  Tiule  that  the  Release  of  One  Joint  Tort-feasor  is  the  release 
of  all  (Allen  v.  Buland,  79  Conn.  405,  118  Am.  St.  Bep.  146)  has  been 
materially  modified  in  recent  years,  and  made  more  just  and  reason- 
able: See  the  notes  to  Louisville  etc.  Mail  Co.  v.  Barnes,  111  Am.  St. 
Bep.  281;  Abb  ▼.  Northern  Pac.  By.  Co.,  92  Am.  St.  Bep.  872. 
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TOOLAN  V.  LONGYEAR. 

[144  Mich.  55,  107  N.  W.  699.] 

OOKSTITUTIONAL  LAW^Tax  Sales — Due  Process. — A  stat- 
ute authorizing  a  foreclosure  of  the  lien  of  the  state  for  unpaid  taxes 
and  a  sale  of  the  property  without  service  of  process  is  constitutional 
and  valid,     (p.  603.) 

TAX  DEEDS — Title  Oonveyed.— If  lands  are  sold  and  bid  in 
by  the  state  for  the  nonpayment  of  taxes,  and  afterward  regularly 
conveyed  by  it  to  a  purchaser,  the  title  conveyed  is  a  title  in  fee. 
(p.  604.) 

Cahill  &  Wood,  for  the  appellants. 

Thomas,  Cummings  &  Nichols,  for  the  appellees. 

^  HOOKER,  J.  This  case  came  on  for  trial  before  the 
court  without  a  jury,  and  the  court  rendered  judgraent  for 
the  plaintiffs  and  the  defendants  have  appealed.  The  action 
is  ejectment,  and  the  declaration  claims  the  premises  in  fee. 
The  defendants'  title  is  derived  from  a  federal  patent,  while 
that  set  up  by  the  plaintiffs  rests  upon  two  auditor  general's 
deeds  for  the  taxes  of  1891  and  1892.  The  lands  were  bid  in 
to  the  state  and  were  afterward  purchased  by  the  plaintiffs 
in  1895.  But  two  assig^nments  of  error  are  discussed  by  coun- 
sel for  the  defendants,  and  we  will  consider  those  only.  The 
questions  raised  are :  1.  Is  the  tax  law  constitutional  ?  2.  Did 
the  plaintiffs  acquire  title  in  fee,  through  their  tax  deeds? 

^^  It  is  contended  that  the  act  is  unconstitutional,  for  the 
reason  that  it  provides  for  the  foreclosure  of  the  lien  of  the 
state,  and  the  sale  of  the  property  of  private  persons,  without 
service  of  process.  We  have  repeatedly  held  that  this  pro- 
vision does  not  invalidate  the  law.  Substituted  service  is 
sustained  in  proceedings  in  rem.     The  subject  was  fairly  dis- 

(603) 
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cussed  in  Ball  v.  Ridge  Copper  Co.,  118  Mich.  7,  76  N.  W.  130^ 
and  this  case  has  been  approved  since:  See  Hooker  v.  Bond, 
118  Mich.  255,  76  N.  W.  404.  See,  also,  Pritchard  v.  Madren,. 
24  Kan.  486 ;  Leigh  v.  Green,  64  Neb.  533,  101  Am.  St.  Rep. 
592,  90  N.  W.  255 ;  Chauncey  v.  Wass,  35  Minn.  1,  25  N.  W. 
457,  30  N.  W.  826 ;  2  Freeman  on  Judgments,  4th  ed.,  sec.  607. 
We  must  consider  the  question  settled. 

The  second  question  has  been  discussed  in  several  cases,  but 
counsel  urge  a  reconsideration  on  the  ground  of  certain  sec- 
tions of  the  tax  law,  which  are  said  to  be  inconsistent  with 
the  rule  that  the  state  acquires  a  title  in  fee  to  lands  bid  in 
for  the  state,  and  the  further  ground  that  what  has  been  said 
in  such  cases  is  obiter.  This  title  was  acquired  from  the  state 
before  the  passage  of  act  of  No.  229  (Pub.  Acts  1897),  and 
under  section  72  of  the  tax  law  (1  Comp.  Laws,  sec.  3895)  the 
title  conveyed  was  a  title  in  fee:  See  Dawson  v.  Peter,  11^ 
Mich.  274,  77  N.  W.  997 ;  Allen  v.  Cowley,  128  Mich.  530,  87 
N.  W.  620;  Hiekey  v.  Rutledge,  136  Mich.  128,  98  N.  W.  974; 
Board  of  Supervisors  of  Alcona  Co.  v.  Auditor  General,  136 
Mich.  130,  98  N.  W.  975 ;  Monaghan  v.  Auditor  General,  136 
Mich.  247,  98  N.  W.  1021 ;  Raber  v.  Hyde,  138  Mich.  101,  101 
N.  W.  61;  Hoffman  v.  Loud  &  Sons'  Lumber  Co.,  138  Mich. 
5,  100  N.  W.  1010,  104  N.  W,  424. 

The  judgment  is  afi&rmed. 

Grant,  J.,  concurred. 

McAlvay,  Blair  and  Moore,  JJ.,  concurred  in  the  result 


The  Principal  Oase  was  Carried  by  Writ  of  Error  to  the  supreme 
court  of  the  United  States  and  there  affirmed.  It  wiU  be  found  re- 
ported under  the  title  of  Longyear  ▼.  Toolan,  28  Sup.  Ct.  Bep.  506. 
Mr.  Justice  Moody  delivered  the  opinion  as  follows: 

''This  is  a  writ  of  error  to  the  supreme  court  of  Michigan.  That 
court  rendered  judgment  for  the  defendants  in  error,  who  were  the 
original  plaintifCs,  against  the  plaintiff  in  error,  who  was  the  original 
defendant,  in  an  action  of  ejectment  to  recover  a  certain  lot  of  land. 
The  defendant  was  at  one  time  the  owner  of  the  land  in  dispute,  but 
it  was  conveyed  to  the  plaintiffs  by  a  deed  given  in  pursuance  of  a 
sale  for  taxes.  The  title  to  the  land  depends  upon  the  validity  of  the 
tax  title,  which  was  upheld  by  the  court  below.  The  issue  in  this 
court  is  narrowed  to  the  question  whether  the  sale  of  the  land  for  the 
enforcement  and  collection  of  the  taxes,  which  it  is  conceded  were 
duly  levied,  violated  the  due  process  of  law  guaranteed  by  the  four- 
teenth  amendment  to  the  eonstitution  of  the  United  States. 
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"The  method  in  Michigan  of  the  assessment  and  collection  of  taxes 
•on  real  property  is  as  follows:  On  or  before  the  third  Monday  in  May 
the  supervisor  of  the  township  makes  a  tax-roll,  on  which  each  parcel 
of  real  property  is  described,  and  the  name  of  its  owner,  if  known, 
«et  opposite.  The  saperyisor  then  estimates  the  trne  cash  value  of 
the  property.  On  the  Tuesday  next  following  the  third  Monday  of 
May,  the  supervisor  submits  his  assessment-roll  to  a  board  of  review 
for  correction  and  approval.  On  the  fourth  Monday  of  May  and  the 
day  following  the  board  sits,  and,  at  the  request  of  any  tax-payer, 
has  the  power  to  correct  the  assessment  on  his  property.  The  mem- 
t>ers  of  the  board  have  authority  to  administer  the  oath  and  to  ex- 
amine witnesses.  The  assessment-roU  is  then  finally  made  up  and 
•certified.  The  supervisor  then  proceeds  to  assess  taxes  in  accordance 
with  the  assessment-roll,  and  from  the  first  day  of  December  following 
they  become  a  lien  upon  the  property  until  payment.  Act  206  of  the 
Laws  of  1893  provides  for  the  enforcement  and  collection  of  delin- 
quent taxes  by  sale.  All  lands,  the  taxes  upon  which  have  remained 
unpaid  for  a  year  after  the  lands  have  been  returned  to  the  auditor 
general  or  the  county  treasurers  as  delinquent,  are  declared  to  be  sut>- 
ject  to  sale  in  satisfaction  of  the  tax  lien.  The  law  provides  (section 
61)  that  'as  soon  as  practicable  after  the  first  day  of  June  ....  the 
auditor  general  shall  prepare  and  file  in  the  office  of  the  county  clerk 
....  a  petition  addressed  to  the  circuit  court  for  said  county,  in 
chancery,  stating  therein  by  apt  reference  to  lists  or  schedules  an- 
nexed thereto,  a  description  of  all  lands  in  such  county  upon  which 
taxes  have  remained  unpaid  for  more  than  one  year  prior  to  ...  . 
the  first  day  of  May,  of  the  year  in  which  the  petition  is  filed,  and 
the  total  amount  of  such  taxes Such  petition  shall  pray  a  de- 
cree in  favor  of  the  state  of  Michigan  against  said  land  for  the  pay* 
ment  of  the  several  amounts  so  specified  therein,  and,  in  default  there- 
of, that  such  lands  be  sold.'  The  petition  is  then  entered  in  'a  sub- 
stantial record-book, '  with  a  list  of  the  lands  and  the  taxes  upon  them. 
The  circuit  judge  thereupon  makes  an  order  that  the  petition  will  be 
brought  to  hearing  and  decree  at  a  time  and  place  named,  at  which 
all  persons  interested  who  desire  to  contest  the  lien  of  the  state  may 
appear  and  file  their  objections;  and  that,  in  default  of  appearance  a 
decree  as  prajed  for  will  be  entered.  The  petition,  with  the  order 
thereon,  must  then  be  published  at  least  once  a  week  for  four  weeks 
next  prior  to  the  time  fixed  for  hearing,  in  some  newspaper  published 
and  circulating  in  the  county,  to  be  designated  by  the  auditor  general. 
If  there  is  no  such  newspaper,  or  none  can  be  secured,  the  petition  and 
order  must  be  printed  and  furnished  to  each  voter  in  the  county,  and 
copies  posted  in  three  public  places  in  each  township.  The  foregoing 
publication  is  declared  by  the  law  to  be  '  equivalent  to  a  personal  ser- 
vice of  notice  on  all  persons  who  are  interested  in  the  lands  specified 
in  such  petition,  of  the  filing  thereof,  of  all  proceedings  thereon,  and 
of  the  sale  of  the  lands  under  the  decree,  and  shall  give  the  court 
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jnrisdiction '  to  proceed  to  a  decree.  An  appeal  to  the  supreme  court 
may  be  taken  hy  either  partj.  On  the  first  Monday  of  December  fol- 
lowing the  county  treasurer  beg^ins  to  make  the  sales  decreed  by  the 
court,  must  report  them  to  the  clerk  of  the  court,  and  eight  days  after 
the  sales  are  reported  to  the  clerk  of  the  court  are  given  for  objec- 
tions to  the  sale,  which  may  be  set  aside  as  is  the  practice  in  cases 
of  sales  in  equity  on  the  foreclosure  of  mortgages.  The  sale  is  then 
confirmed,  subject  to  a  right  of  redemption,  which  may  be  exercised 
at  any  time  within  one  year  from  the  sale.  The  sale,  howeyer,  may 
be  set  aside  within  one  year  after  the  owner  has  notice  of  the  sale, 
if  the  taxes  have  been  paid  or  the  property  was  exempt. 

''The  sale  in  the  case  at  bar  was  made  after  proceedings  which, 
in  all  respects,  conformed  to  the  statute.  The  single  objection  made 
in  behalf  of  the  plaintiff  in  error  is  that  the  statute  denies  to  him, 
then  being  a  resident  of  the  state,  the  due  process  of  law  required  by 
the  constitution,  in  that  it  substitutes  notice  by  publication  of  the 
proceedings  for  sale  for  personal  service.  It  has  been  shown  that  the 
Michigan  law  provides  a  board  of  review,  which  holds  sessions  on  days 
fixed  by  law,  where  every  person  whose  property  is  on  the  provisional 
assessment-roll  submitted  by  the  supervisor  may  be  heard  to  correct 
the  assessment.  It  would  seem  that  this  opportunity  for  hearing, 
coupled  with  the  provision  for  setting  aside  the  sale  within  one  year 
after  notice  of  it,  which  has  been  stated,  satisfies  the  requirement  of 
due  process  of  law  made  by  the  fourteenth  amendment,  and  that  the 
state  may  be  left  to  enforce  the  collection  of  the  taxes  as  it  chooses. 
But  we  pass  this  question  without  deciding  it,  simply  observing  that, 
in  Winona  &  St.  P.  Land  Co.  v.  Minnesota,  159  U.  B.  526,  16  Sup.  Gt. 
Bep.  83,  40  L.  ed.  247,  it  was  said,  that  the  fourteenth  amendment 
was  not  violated  'if  the  owner  has  an  opportunity  to  question  the 
validity  or  the  amount  of  it  either  before  that  amount  is  determined 
or  in  subsequent  proceedings  for  its  collection.'  If  it  be  assumed 
that  the  delinquent  taxpayer,  who  has  already  had  an  opportunity 
to  be  heard  upon  the  assessment  of  the  tax  upon  his  property,  is  en* 
titled  to  further  notice  of  the  pendency  of  proceedings  to  sell  the  land 
in  satisfaction  of  the  tax  lien,  then  the  statute  before  ua  requires  a 
sufficient  notice.  It  is  no  objection  that  the  notice  was  only  by  pub- 
lication. In  the  case  of  Leigh  v.  Green,  193  U.  S.  79,  24  Sup.  Ct.  Bep. 
390,  48  L.  ed.  623,  a  case  of  publication,  the  authorities  were  reviewed, 
and  it  was  said  (p.  92):  'Where  the  state  seeks  directly,  or  by  au- 
thorization to  others,  to  sell  land  for  taxes  upon  proceedings  to  en- 
force a  lien  for  the  payment  thereof,  it  may  proceed  directly  against 
the  land  within  the  jurisdiction  of  the  court,  and  a  notice  which  per- 
mits all  interested,  who  are  "so  minded,''  to  ascertain  that  it  is 
to  be  subjected  to  sale  to  answer  for  taxes,  and  to  appear  and  be 
heard,  whether  to  be  found  within  the  jurisdiction  or  not,  is  due 
process  of  law  within  the  fourteenth  amendment  to  the  constitution.' 
Moreover,  the  case  at  bar  cannot  be  distinguished  from  Winona  ft  St. 
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P.  Land  Go.  ▼.  Minnemta,  159  U.  8.  526,  16  Sup.  Ct.  Rep.  83,  40  L. 
ed.  247.  There  a  statQte  •imilar  to  the  ose  now  before  ua  was 
held  to  afford  dne  process  of  law.  The  onlj  distinction  suggested  ia 
that  the  Minnesota  statute  fixed  more  definitely  than  the  Michigan 
statute  the  time  of  filing  the  petition,  of  making  the  order  for  hear- 
ing, and  of  the  hearing  itself.  But  those  times  are  fixed  with  suffi- 
cient certainty  here.  The  owner  of  property  whose  taxes,  duly  as- 
sessed, have  remained  unpaid  for  more  than  one  year,  must  be  held  to 
the  knowledge  that  proceedings  for  sale  are  liable  to  be  begun  as  soon 
aa  practicable  after  the  first  day  of  June,  and  that  the  law  contem- 
plates that  they  will  be  ended  before  December  1st,  when  the  sales 
will  be  made  by  the  county  treasurer.  The  proceedings  are  inscribed 
on  the  public  records,  and  otherwise  made  notorious.  If  he  exercises 
due  vigilai\ce,  he  cannot  fail  to  learn  of  their  pendency,  and  that  full 
opportunity  to  defend  is  afforded  to  him.  This  satisfies  the  demands 
of  due  pra«eB8  of  law,  and  the  judgment  is  affirmed." 

The  L^iislaiure  may  Provide  that,  the  Omiseion  to  Oive  Notice  of  a 
tax  sale  does  not  affect  the  validity  of  the  sale:  Crisman  v.  Johnson, 
13  Colo.  264,  58  Am.  St.  Bep.  224.  See  in  this  connection,  McCord 
T  ^»Uivan,  85  Minn.  344,  89  Am.  St.  Bep.  561;  Parish  y.  East  Coast 
r>'  4f  Co.,  133  N.  C.  478,  98  Am.  St.  Bep.  718. 


ERICKSON  V.  LAMPI. 

[150  Mich.  92,  113  N.  W.  778.] 

ANIMALS — ^Lien  for  Keeping— Chattel  Mortgage— Priority. — 

A  chattel  mortgage  on  a  team  of  horses  is  superior  to  a  lien  for  car- 
ing for  and  feeding  them,  unless  they  were  actually  delivered  to  the 
lien  claimant  for  that  purpose  prior  to  the  time  of  the  filing  of  such 
mortgage,     (p.  608.) 

AKIMALS— Lien  for  Keeping — Chattel  Mortgage— Priority. — 
Tf  the  owner  of  a  team  of  horses  keeps  them  in  the  barn  of  another, 
who  furnishes  the  feed  to  be  fed  to  them  on  a  promise  that  he  shall 
be  paid  therefor,  while  the  team  is  fed  and  cared  for  by  the  owner's 
teamster,  there  is  no  such  delivery  of  the  team  to  the  owner  of  the 
barn  to  be  kept  and  cared  for  as  gives  him  a  lien  for  stable  rent  and 
feed  furnished  as  against  a  prior  and  duly  filed  chattel  mortgage  on 
the  team.     (p.  611.) 

J.  J.  Patek,  for  the  appellant. 

C.  Buck  and  Van  Zile  &  Brownson,  for  the  appellees. 

•»  MONTGOMERY,  J.  This  is  an  action  of  replevin 
brought  to  recover  a  team  of  horses,  harness,  wagon,  etc. 
The  plaintiff  claims  by  virtue  of  a  chattel  mortgage  executed 
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on  the  twenty-first  day  of  February,  1905,  and  filed  on  the 
24th  of  February  of  the  same  year.  The  amount  secured 
by  the  mortgage  was  three  hundred  and  forty-one  dollars,  and 
exceeded  the  value  of  the  property  covered.  The  defendants 
claim  a  lien  upon  the  horses  under  the  provisions  of  section 
10746  of  3  Compiled  Laws.  On  the  trial  the  jury  found  the 
defendants  entitled  to  a  lien  to  the  amount  of  eighty  dollars, 
and  gave  judgment  in  the  defendants'  favor  in  that  amount 
A  motion  for  a  new  trial  was  entered  and  refused,  the  reasons 
for  denying  the  motion  being  given  by  the  trial  judge. 

At  the  close  of  the  testimony  the  plaintiff  asked  that  a  ver- 
dict be  directed  in  his  favor  excluding  the  defendants'  claim 
of  lien.  The  same  point  was  again  made  on  the  motion  for  a 
new  trial,  and  error  is  assigned  upon  rulings  adverse  to  the 
plaintiff  upon  this  point.  The  theory  of  the  judge's  charge  to 
the  jury  was,  that  unless  there  was  an  actual  delivery  of  the 
team  to  defendant  Oksa,  by  the  owner,  Lampi,  to  be  cared  for 
and  fed,  and  that  such  delivery  took  place  prior  to  the  24th 
of  February,  the  plaintiff's  chattel  mortgage  would  have  pre- 
cedence over  any  claimed  lien  of  the  defendants.  This  was  a 
correct  view  of  the  law :  Reynolds  v.  Case,  60  Mich.  76,  26  N. 
W.  838 ;  Denison  v.  Shuler,  47  Mich.  598,  41  Am.  Rep.  734, 
11  N.  W.  402. 

The  court  also  charged  the  jury  that  if  the  team  was  deliv- 
ered by  the  owner,  Lampi,  to  defendant  Oksa,  or  delivered 
by  the  teamster  of  Lampi  under  directions  from  the  owner 
under  an  agreement  that  Oksa  was  to  care  for  and  feed  the 
team,  that  this  would  entitle  defendants  to  the  claimed  lien. 
It  is  contended  in  this  court,  as  it  was  in  the  court  below,  that, 
fairly  construed,  the  testimony  •*  on  behalf  of  the  defendants 
fails  to  show  that  there  was  in  fact  any  such  agreement.  The 
defendant  Oksa  owned  and  occupied  a  bam.  It  was  divided 
into  two  compartments,  in  one  of  which  he  kept  his  cow,  and 
he  testifies  that  Lampi,  the  owner  of  the  team,  wanted  to  rent 
the  other  compartment  of  the  bam  for  his  team  of  horses,  and 
that  an  arrangement  was  made  for  four  dollars  per  month, 
Lampi  to  furnish  his  own  feed  for  the  horses.  He  then  testi- 
fies that  soon  after  the  team  was  brought  there  he  went  to 
Lampi  and  said  to  him  that  he,  Oksa,  could  not  feed  his 
horses;  that  Lampi  replied,  "You  take  care  of  the  team;  I 
pay  you — ^you  feed  the  team;  I  pay  you."  He  further  testi- 
fied that  Lampi  in  a  conversation  in  the  presence  of  witness' 
wife  said  to  him,  ''You  feed  the  horses  so  and  so  and  I  settle 
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with  you  the  first  pay-day,  when  I  get  my  first  pay,'*  and  he 
accordingly  furnished  the  feed  until  the  last  of  January,  when 
Lampi  bought  seven  or  eight  sacks  of  oats  and  seven  or  eight 
bales  of  hay.  That  he,  Oksa,  furnished  the  feed  and  the  team- 
ster took  care  of  the  horses ;  that  he  came  there  the  same  time 
the  horses  did  and  left  on  the  15th  of  March. 
On  cross-examination  he  testified  as  follows: 
"Q.  When  Lampi  came  up  to  see  you,  or  when  you  went 
to  see  Lampi  four  days  after  the  15th  of  January,  and  told 
him  that  there  was  no  feed  there,  didn't  Lampi  tell  you, 
'Give  the  teamster  feed  and  I  will  pay  you  for  it  next  pay- 
day'! A.  Yes,  sir.  He  didn't  say  *Qive  the  teamster.' 
He  says  'You  feed  the  team,  I  pay  for  it.'  He  don't  mention 
anything  about  the  teamster;  he  says  'You  give  the  feed  and 
I  will  pay  for  it '  He  did  not  say  I  should  drive  the  team  and 
feed  the  team.  The  teamster  was  to  feed  my  grub.  In  other 
words,  he  told  me  to  give  the  teamster  the  feed  and  the  team- 
ster would  feed  it.  I  am  sure  that  is  what  he  said.  And  he 
promised  he  would  pay  me  for  it  the  next  pay-day. 

**Q.  Then  what  he  told  you  was  this,  'Let  the  teamster 
have  what  the  horses  need  and  I  will  pay  you  for  it  next 
pay-day 't  A.  Yes,  sir,  that  is  what  he  said,  and  he  didn't 
say  ^^  any  more ;  Lampi  was  then  working  the  team  himself. 
At  that  time  I  didn't  ask  Lampi 's  teamster  nor  tell  him  to 
drive  the  team  for  me.  Lampi 's  teamster  never  had  charge 
of  the  team  for  me.  I  did  not  tell  any  man,  the  teamster  nor 
anybody  else,  to  drive  the  team  or  feed  the  team  or  take  care 
of  the  team  for  me.  I  didn't  have  anybody  take  care  of  the 
team  for  me.  The  teamster  took  care  of  them  for  Lampi 
until  he  went  away.  I  never  hired  him  and  never  asked  him 
to  take  care  of  the  team  for  me.  Up  to  the  time  that  the 
teamster  went  away  the  teamster  was  all  the  time  the  only 
person  that  held  the  team  for  Lampi.  Up  to  the  time  the 
teamster  went  away  nobody  had  charge  of  the  team  for  me. 
I  understand  only  feeding  the  team  belongs  to  me  then. 
When  I  had  to  furnish  the  feed.  I  fed  them  Sundays  when 
the  teamster  was  away.  That  was  the  only  time  that  I  fed 
the  team  when  the  teamster  went  away  Sundays,  before  I 
took  sick.  I  don't  ask  anybody  about  money,  for  the  taking 
care  of  the  team  for  the  teamster  those  diflferent  Sundays. 
The  only  time  I  took  care  of  the  team  was  for  the  teamster 
those  Sundays  when  he  was  away,  before  the  teamster  went 
away.    I  had  a  talk  with  Lampi  on  the  15th  of  January  when 
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he  rented  the  bam,  then  I  had  a  talk  with  him  when  he  said 
1  should  give  the  teamster  hay  and  feed  and  he  will  pay  me 
the  next  pay-day,  and  after  that  I  could  not  remember  ex- 
actly when.    We  had  a  good  many  more  talks." 

The  defendant  Oksa  further  testified  as  follows: 

**Q.  Were  you  to  clean  the  horses,  was  that  the  bar- 
gain you  made  with  Lampit  A.  No,  sir,  all  I  was  to  do 
was,  as  I  said  before,  furnish  the  feed  for  the  horses  and  give 
it  to  the  teamster  and  the  teamster  was  to  feed  and  take  care 
of  the  horses.'* 

The  defendant  Mathilda  Oksa,  wife  of  Alex,  testified  that 
soon  after  the  horses  were  brought  to  the  bam  she  heard 
a  conversation  with  Lampi  and  her  husband.  That  Lampi 
told  her  husband  to  take  care  of  the  team  and  clean  them 
so  that  they  got  what  they  needed,  and  he  would  pay  him  the 
first  pay-day ;  that  this  occurred  at  the  residence  of  the  Oksas, 
that  she  heard  him  state  .that  to  her  husband  two  or  three 
times. 

It  is  quite  obvious  that  the  witness  is  either  referring  to 
®®  some  other  occasion  when  she  testifies  that  there  was  an  ar- 
rangement that  her  husband  was  to  clean  the  horses  or  that 
her  testimony  is  so  framed  for  the  purpose  of  meeting  the 
exigencies  of  the  case.  In  either  view,  it  must  be  held  un- 
availing, for  there  was  no  pretense  that  Oksa  ever  did  clean 
the  horses  prior  to  the  time  that  the  mortgage  was  given  and 
filed,  and  it  is  quite  clear  that  he  never  understood  that  he 
had  contracted  to  perform  any  such  duty. 

It  is  argued  in  the  brief  of  defendants'  counsel  that  the 
so-called  rent  of  the  bam  was  no  more  than  a  license  to 
occupy  apartments  in  the  building.  Assuming  this  to  be 
true,  it  gave  exclusive  right  to  the  occupancy  of  this  com- 
partment in  the  bam  until  such  license  was  revoked,  and 
it  could  not  be  said  that  under  such  occupancy  the  possession 
of  this  team  of  horses  was  vested  in  the  landlord  or  owner 
of  the  premises ;  and  we  have  searched  this  record  in  vain  to 
find  the  time  or  occasion  when  either  actually  or  constructively 
the  possession  of  this  property  was  turned  over  from  the  de- 
fendant Lampi  to  the  Oksas  at  any  time  prior  to  the  giving 
and  filing  of  this  chattel  mortgage.  The  language  of  the 
statute  is  that — 

"Whenever  any  person  shall  deliver  ....  to  any  person 
any  horse,  mule,  neat  cattle,  sheep,  or  swine  to  be  kept  or 
cared  for,  such  ....  other  person  shall  have  a  lien  thereon 
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....  for  the  keeping  and  care  of  such  animals,  and  may  re- 
tain possession  of  the  same  until  such  charges  are  paid":  3 
Comp.  Laws,  sec.  10746. 

There  was  no  delivery  of  this  property  to  Oksa  to  be  kept 
and  cared  for.  It  did  not  pass  from  the  possession  of  Lampi. 
Oksa's  possession  was  no  different  than  would  be  that  of  the 
keeper  of  a  feed-store  who  had  furnished  feed  to  be  fed  to 
these  horses.  The  owner  by^his  agent,  the  teamster,  continued 
in  possession ;  they  were  kept  in  a  stable  rented,  as  Oksa  says, 
to  the  owner,  and  of  which  for  the  time  defendant  Oksa  had 
no  control  whatever.  He  performed  no  service  in  the  care  of 
the  team  except  such  service  as  he  voluntarily  tendered  for 
the  teamster's  relief  when  the  latter  was  away  on  Sundays. 
The  question  ^'^  should  not  have  been  submitted  as  an  open 
question  for  the  jury. 

The  judgment  will  be  reversed,  with  costs,  and  a  new  trial 
ordered. 

McAlvay,  C.  J.,  and  Carpenter,  Grant  and  Blair,  JJ.,  con- 
curred. 


A$  to  the  Priority  Between  an  Agister's  Lien  and  a  chattel  mortgage 
on  the  animals,  see  Case  v.  Allen,  21  Kan.  217,  30  Am.  Kep.  425; 
Sargent  v.  Usher,  55  N.  H.  287,  20  Am.  Rep.  208.  A  statute  declaring 
that  "persons  keeping  livestock  for  hire  shall  have  the  same  rights 
and  remedies  for  the  recovery  of  their  charges  therefor  as  innkeepers 
Lave,"  gives  to  anyone  keeping  livestock  for  compensation  a  Ucn 
like  that  of  an  innkeeper.  In  such  cases  it  is  the  keeping,  and  not 
the  possession  alone,  which  gives  nae  to  the  lien:  Lambert  v.  Nick* 
lass,  45  W.  Va.  527,  72  Am.  St.  Bep.  828.  But  independently  of 
statute  or  special  agreement,  one  who  feeds  or  cares  for  the  animals 
of  another  has  no  lien  fhereon  for  his  charges:  Sharp  v.  Johnson.  3H 
Or.  246,  84  Am.  St.  Bep.  788.  See,  too,  Elliott  y.  Martin,  105  Mich. 
506,  55  Am.  St.  Bep.  461. 
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INTERNATIONAL  TEXTBOOK  COMPANY  v.  OHL. 

[150  Mich.  131,  111  N.  W.  768.] 

CONTBACTS  BCftda  on  Snnday — ^Legality — Oonillct  of  Laws. — 

A  contract  executed  and  delivered  to  the  agent  of  a  foreign  corpora- 
tion in  Michigan  on  Snnday  is  void,  and  cannot  be  enforced  by  such 
corporation  organized  and  having  its  domicile  in  another  state,  (p. 
613.) 

CONTBAOTS  Made  on  Sunday — ^Legality — Conflict  of  Lavs. — 
A  statute  which  prohibits,  and  makes  illegal,  the  doing  of  all  work 
except  works  of  necessity  or  charity  on  Sunday  is  not  merely  directed 
against  the  making  of  contracts  as  such,  but  the  mere  fact  that  an 
act  done  on  Sunday  finally  results  in  a  contract  made  outside  the  state 
does  not  exempt  it  from  the  operation  of  the  law.     (p.  613.) 

OOKTBACTS—Validlty— Conflict  of  laavs.— The  role  that  the 
validity  of  con/tracts  is  to  be  determined  by  the  law  of  the  place 
where  they  are  entered  into  is  subject  to  the  limitation  that  each 
state  may,  within  constitutional  limits,  such  as  the  passage  of  a  Sun- 
day law,  determine  the  legality  of  all  undertakings  entered  into 
within  its  own  borders,     (pp.  613,  614.) 

C0NTBACT8  Made  on  Snnday — ^Estoppel. — ^A  person  who  en- 
ters into  an  illegal  contract  on  Sunday  is  not  estopped  from  asserting 
that  the  undertaking  was  entered  into  on  that  day,  from  the  fact 
that  it  bears  date  as  of  a  preceding  day,  when  the  precise  facts  are 
known  to  the  other  party  to  the  contract,     (p.  614.) 

Rogers  &  Rogers,  for  the  appellant. 

C.  R.  Buchanan,.  F.  A.  Stace  and  D.  C.  Harrington,  for  the 
appellee. 

^^  CARPENTER,  J.  Plaintiff,  a  corporation  oi^anized 
under  the  laws  of  the  state  of  Pennsylvania,  brings  this  suit 
to  enforce  defendant's  guaranty  upon  an  alleged  written  con- 
tract entered  into  between  plaintiff  and  defendant's  son,  a 
boy  fifteen  years  of  age.  By  the  terms  of  this  written  con- 
tract, plaintiff  agreed  to  furnish  said  son  **a  course  of  corre- 
spondence instruction  for  forty-eight  dollars  and  eighty 
cents."  Defendant  guaranteed  said  payment.  The  suit  was 
instituted  in  a  justice's  court  against  both  defendant  and  his 
son.  A  judgment  was  there  rendered  in  defendant's  favor. 
Plaintiff  appealed  the  case  to  the  circuit  court,  discontinued 
against  the  son,  and  obtained  judgment,  upon  a  verdict  di- 
rected by  the  court,  against  the  father,  the  remaining  defend- 
ant. 

We  are  asked  to  reverse  that  judgment  for  several  reasons. 
In  my  view  of  the  case  we  need  to  consider  but  one  of  those 
reasons,  viz.,  that  the  contract  cannot  be  enforced,  because 
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defendant's  undertaking  was  entered  into  upon  Sunday,  and 
is  therefore  illegal.  The  undisputed  testimony  proves  that 
defendant's  son  signed  said  contract,  and  defendant  himself 
attached  his  guaranty  thereto  and  delivered  the  same  to 
plaintiff's  agent  upon  Sunday.  That  this  was  the  perform- 
ance of  an  act  prohibited  by  our  law,  and  was  therefore  il- 
legal, is  clear  and  is  settled  by  many  decisions  of  this  court : 
Adams  y.  Hamell,  2  Doug.  (Mich.)  73,  43  Am.  Dec.  455; 
Tucker  v.  Mowrey,  12  Mich.  378 ;  Winfield  v.  Dodge,  45  Mich. 
355,  40  Am.  Rep.  476,  7  N.  W.  906 ;  Brazee  v.  Bryant,  50 
Mich.  136, 15  N.  W.  49 ;  Saginaw  etc.  R.  Co.  v.  Chappell,  56 
Mich.  190,  22  N.  W.  278 ;  CosteUo  v.  Ten  Eyck,  86  Mich.  348, 
24  Am.  St.  Rep.  128,  49  N.  W.  152 ;  Arbuckle  v.  Reaume,  96 
Mich.  243,  55  N.  W.  808;  Aspell  v.  Hosbein,  98  Mich.  117,  57 
N.  W.  27 ;  Havey  v.  Petrie,  100  Mich.  190,  59  N.  W.  187 ; 
Wheeler  v.  Jennison,  120  Mich.  422,  79  N.  W.  643 ;  Pillen  t. 
Erickson,  125  Mich.  68,  83  N.  W.  1023 ;  Acme  Electrical  Il- 
lustrating &  Advertising  Co.  v.  Van  Derbeck,  127  Mich.  341, 
89  Am.  St.  Rep.  476,  86  N.  W.  786. 

*^  Plaintiff  contends  that  these  decisions  and  their  under- 
lying priQciple  are  inapplicable,  because  the  contract  was 
not  made  until  it  was  accepted  by  plaintiff  in  Pennsyl- 
vania, and  the  contract  was  therefore  not  a  Michigan  con- 
tract, but  a  Pennsylvania  contract.  I  think  it  may  be  con- 
ceded that  the  great  weight  of  authority  holds  that  a  con- 
tract is,  as  a  rule,  considered  as  entered  into  at  the  place 
where  the  acceptance  is  made  (9  Cyc,  p.  670),  and  that  the 
law  of  that  place  determines  its  legality:  John  A.  Tolman 
Co.  V.  Reed,  115  Mich.  71,  72  N.  W.  1104.  Those  decisions 
have  no  application.  The  Sunday  law  in  question  in  this 
case  is  not  one  merely  directed  against  the  making  of  con- 
tracts as  such.  It  prohibits  and  makes  illegal  the  doing 
of  all  work  except  works  of  necessity  and  charity,  and  it 
makes  the  doing  of  such  prohibited  work  punishable  by  a 
fine.  The  mere  fact  that  that  work  finally  results  in  a  eon- 
tract  made  outside  the  state  does  not  exempt  it  from  the 
operation  of  the  law. 

The  principle  relied  upon  by  plaintiff,  viz.,  that  the  legal- 
ity of  contracts  is  to  be  determined  by  the  law  of  the  place 
where  they  are  entered  into,  has  its  limitations.  It  cannot 
make  valid  an  act  which  is  illegal  by  the  laws  of  the  state 
where  it  took  place.  It  is  subordinate  to  the  principle  that 
each  state  may,  within  constitutional  limits — ^which  are  cer- 


614  American  State  Reports,  Vou  12L  [Mich. 

tainly  not  exceeded  by  passing  laws  against  Sunday  work — 
determine  the  legality  of  undertakings  within  its  own  bor- 
ders.  Plaintiff  insists  that  defendant  is  estopped  from 
asserting  that  its  undertaking  was  entered  into  on  Sunday^, 
because  it  bore  date  as  of  the  preceding  Saturday.  It  is 
sufficient  to  say  that  this  did  not  mislead  the  plaintiff,  for  the 
precise  facts  were  known  to  its  agent,  and  his  knowledge 
was  its  knowledge. 

Defendant's  undertaking  was,  therefore,  illegal,  and  a 
verdict  should  have  been  directed  in  his  favor. 

The  judgment  should  be  reversed,  and  no  new  trial  or- 
dered. 

McAlvay,  0.  J.,  and  Ostrander,  Hooker  and  Moore,  JJ., 
concurred. 


Sunday  Contracts  are  diaeussed  in  the  note  to  Heniy  Christian  BIdg. 
etc.  Assn.  v.  Walton,  59  Am.  St.  Bep.  641.  In  many  of  the  states 
8ueh  contracts  are  unenforceable:  See  Jacobson  y.  Bentzler,  127  Wis. 
566,  115  Am.  St.  Bep.  1052;  Bickards  y.  Bickards,  98  Md.  136,  103 
Am.  St.  Bep.  393,  and  cases  cited  in  the  cross-reference  note  thereto. 

The  Validity  of  a  Contract  is  determined  hy  the  law  of  the  place  of 
its  performance  rather  than  by  the  law  of  the  place  where  it  is  en- 
tered into:  Swedish- American  Nat.  Bank  y.  First  Nat.  Bank,  89  Minn. 
98,  99  Am.  St.  Bep.  549,  and  cases  cited  in  the  cross-reference  note 
thereto. 


SANBORN  V.  LOUD. 

[156  Mich.  154,  113  N.  W.  309.] 

PATENT  TO  laAND  to  Executors. — ^A  patent  to  land  to  "J. 
Bnd  N.,  executors  of  the  estate  of  S.,  and  to  their  heirs  and  assigns 
forever,"  conveys  title  to  such  executors  individually,  and  not  to  the 
estate  mentioned,  as  the  words  "executors  of  the  estate  of  S."  are 
merely  descriptio  personae.     (p.  616.) 

PATENT  TO  LAND  to  Ezecuton — ^Extrinsic  Evidence. — If  a 
patent  to  land  is  issued  to  "J.  and  N.,  executors  of  the  estate  of  S.," 
the  court  cannot,  in  an  action  of  ejectment,  look  outside  the  instru- 
ment to  find  evidence  that  it  was  the  intention  of  the  grantees  to 
secure  the  title  for  the  estate  and  thereby  declare  the  estate  to  be  in 
the  grantee,     (p.  616.) 

CONVEYANCE  TO  EXECUTORS— Trusts— Parties.— -If  land  is 
conveyed  to  certain  parties,  "executors  of  the  estate  of  S.,"  it  can- 
not be  declared  to  be  held  by  them  as  trustees  of  such  estate  in  a  suit 
to  which  they  are  not  parties,     (p.  617.) 

TBI7ST3 — Establishment. — The  claim  that  title  to  land  is^held 
in  trust  is  one  which  must  be  made  in  a  court  of  equity,     (p.  617.) 
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C.  A.  Hovey  and  H.  L.  Stevens,  for  the  appellant. 
C.  R.  Henry,  for  the  appellees. 

*«  CARPENTER,  J.  This  is  an  action  of  ejectment.  It 
was  commenced  by  the  plaintiff  as  executor  and  trustee 
to  recover  the  possession  of  three  descriptions  of  land.  It 
was  tried  in  the  circuit  court  before  a  jury  and  resulted 
in  a  verdict  and  judgment  in  favor  of  defendants.  Plain- 
tiff seeks  a  reversal  of  that  judgment  upon  various  grounds. 
In  my  opinion,  none  of  these  grounds  need  be  considered, 
because,  as  I  shall  endeavor  to  show,  it  is  our  **^®  duty  to 
say,  as  a  matter  of  law,  that  plaintiff  did  not  have  the  legal 
title  to  the  land  in  controversy,  and  defendants  were,  there- 
fore, entitled  to  verdict  and  judgment. 

Plaintiff  claims  to  have  acquired  title  by  certain  patents 
issued  by  the  state  of  Michigan  in  the  year  1871.  Those 
patents  recited  the  issuance  of  certain  Agricultural  Col- 
lege land  certificates  and  their  assignment  ''to  John  P.  San- 
bom,  of  St.  Clair  county,  and  Newell  Avery,  of  Wayne 
oounty,  executors  of  the  estate  of  James  W.  Sanborn/'  and 
then  proceeded: 

**Now,  therefore,  I,  Henry  P.  Baldwin,  governor  of  said 
state,  in  consideration  of  the  premises,  and  by  virtue  of  the 
power  and  authority  vested  in  me,  ....  do  issue  this  pat- 
ent in  the  name  and  by  the  authority  of  the  people  of  the 
state  of  Michigan,  hereby  granting  and  confirming  unto 
tlie  said  John  P.  Sanborn  and  Newell  Avery,  executors  afore- 
said, and  to  their  heirs  and  assigns  forever,  the  following 
piece  or  parcel  of  land,  situate  in  the  state  aforesaid,  to  wit : 
[the  description  is  omitted] .  To  have  and  to  hold  the  above 
described  and  granted  premises  unto  the  said  John  P.  San- 
bom  and  Newell  Avery,  executors  aforesaid,  and  to  their 
heirs  and  assigns,  to  their  sole  and  proper  use,  benefit  and 
behoof,  forever.' 

Plaintiff  claims  that  the  title  thus  conveyed  vested  in  the 
estate  of  James  "W.  Sanborn,  deceased,  and,  therefore,  that 
he  as  the  present  executor  of  said  estate — he  having  suc- 
ceeded said  John  P.  Sanborn  and  Newell  Avery,  the  execu- 
tors named  in  the  will — ^is  entitled  to  recover  in  this  suit.  It 
is  clear  that  he  has  no  right  to  recover  unless  the  title  con- 
veyed by  said  patents  did  vest  in  said  estate.  Did  the  title 
so  conveyed  vest  in  the  estate  of  John  W.  Sanborn,  of  which 
the  above-named  Sanborn  and  Avery  were  executors,  or 
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did  it  Test  in  Sanborn  and  Avery  as  individuals  T  If  we  con* 
strue  this  instrument  by  looking  at  the  language  contained 
within  its  four  comers,  we  must  say  that  the  title  was  con- 
veyed to  Sanborn  and  Avery  individually,  and  that  the 
words  ''executors  **''  of  the  estate  of  James  W.  Sanborn" 
are  merely  descriptio  personae.  The  contention  that  it 
should  be  construed  as  a  grant  to  the  estate  of  which  they 
were  executors  requires  us  to  cast  out  of  the  instrument  the 
words,  ''their  heirs  and  assigns  forever"  and  to  substitute 
in  their  stead,  ^' their  successors  and  assigns,"  or  some  equiva- 
lent expression.  This  we  are  prohibited  from  doing  by  aU 
sound  rules  of  construction.  The  words  "their  heirs  and 
assigns  forever"  were  not  mere  idle  words.  Prior  to  1881 
(see  3  Comp.  Laws,  sec.  9016),  it  was  necessary  to  use  the 
word  "heirs"  or  some  other  word  or  words  of  similar  import 
in  order  to  create  an  estate  of  inheritance :  13  Cyc,  p.  642. 
This  reasoning  is  supported  by  numerous  authorities: 
Pfeiflfer  v.  Rheinfrank,  2  App.  Div.  (N.  Y.)  574,  37  N.  Y. 
Supp.  1076;  Kanenbley  v.  Volkenberg,  70  App.  Div.  (N.  Y.) 
97,  75  N.  Y.  Supp.  8;  Innerarity  v.  Kennedy,  2  Stew. 
(Ala.)  156;  Jackson  v.  Roberts,  95  Ky.  410,  25  S.  W.  879; 
Richardson  v.  McLemore,  60  Miss.  315;  Towar  v.  Hale,  46 
Barb.  (N.  Y.)  361;  Hannen  v.  Ewalt,  18  Pa.  9.  But  it  is 
contended  that  we  may  look  outside  of  the  instrument  and  ^y 
so  looking  find  evidence  which  convinces  us  that  it  was  the 
intention  of  the  above-named  grantees,  Sanborn  and  Avery, 
to  secure  this  title  for  the  estate  and  thereby  declare  the 
estate  to  be  the  grantee.  I  deny  our  right  to  seek  and  use 
such  evidence  in  construing  the  deed.  By  so  doing,  we  per- 
mit a  secret  and  undisclosed  intent  of  the  grantees  to  change 
the  legal  effect  of  a  deed.  Under  that  practice,  deeds  would 
no  longer  be  construed  by  the  court  in  accordance  with  their 
language.  They  would  be  construed  by  juries  in  disregard 
of  their  language. 

The  case  of  Combs  v.  Brown,  29  N.  J.  L.  36,  is  an  anoma- 
lous one.  There  it  was  held  that  a  deed  much  like  the  pat- 
ents under  consideration  conveyed  the  legal  title  to  the 
grantee  who  was  therein  designated  "trustee,"  but  that  it 
might  be  shown  in  an  action  of  ejectment  in  a  court  of  law 
by  evidence  outside  the  deed  that  the  grantee  had  taken 
the  property  in  trust  and  that  the  court  would  presume  that 
the  trustee  had,  as  he  should  do,  conveyed  *^^  the  property 
to  his  executive  trust    There  are  insuperable  objections  to 
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our  applying  the  doctrine  of  that  case  to  the  case  at  bar. 
Neither  John  P.  Sanborn  nor  Newell  Avery  are  parties  to 
this  suit,  and  they  clearly  should  be  parties  to  any  suit  in 
which  a  court  undertakes  to  declare  that  property  standing 
in  their  names  as  individuals  is  held  as  trustees.  To  disre- 
gard this  rule  would  subject  defendants  to  a  double  liability 
for  their  alleged  wrongful  possession  of  the  land  in  contro- 
versy. The  claim  that  the  title  was  held  in  trust  is  one 
which  should  be  made  in  a  court  of  equity.  Under  our 
practice,  this  is  the  proper  tribunal  in  which  to  determine 
that  question  and  it  has  authority  to  grant  appropriate  re- 
Uef. 

We  conclude  that  plaintiff  had  no  legal  title  to  the  land 
in  controversy,  and  that  defendants  were  entitled  to  re- 
cover. 

The  judgment  should  be  a£Srmed. 

McAlvay,  C.  J.,  and  Grant,  Hooker  and  Moore,  JJ.,  con- 
curred. 


A  Conveyance  to  a  Named  Person,  Followed  hy  the  Word  ''Trustee," 
without  anything  further  to  indicate  a  trust,  vests  the  legal  title  in 
him  individually:  See  the  note  to  Central  State  Bank  v.  Spurlin,  82 
Am.  St  Bep.  522,  discussing  the  admissibility  of  extrinaic  evidence 
in  such  cases  to  establish  a  trust. 


PEOPLE  V.  BEARDSLET. 

[150  Mich.  206,  113  N.  W.  1128.] 

HOMIOIDE— Manslaughter— Neglect  of  ^ty. — ^Under  some 
circumstances  the  omission  of  a  duty  owed  by  one  individual  to  an- 
other, where  such  omission  results  in  the  death  of  the  one  to  whom 
the  duty  is  owing,  will  make  the  other  chargeable  with  manslaughter, 
but  the  duty  neglected  must  be  a  legal  duty,  and  not  a  mere  moral 
obligation.  It  must  be  a  duty  imposed  by  law  or  by  contract,  and 
the  omission  to  perform  the  duty  must  be  the  immediate  and  direct 
cause  of  death,     (p.  620.) 

HOMICIDE — ^Manalaugbter— Neglect  of  Duty. — ^If  a  woman 
with  ample  experience  in  such  affairs  goes  on  a  drunken  debauch  with 
a  man  not  her  husband,  and  during  such  debauch  attempts  to  commit, 
and  succeeds  in  committing,  suicide,  the  doctrine  of  legal  duty  can- 
not be  invoked  to  ho]d  the  man  criminally  liable  for  omitting  to 
nu^e  an  effort  to  save  her  life.     (p.  624.) 
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A.  Perry  and  M.  P.  Lillis,  for  the  appellant. 

P.  M.  Covert,  prosecuting  attorney,  and  C.  S.  Matthews, 
assistant  prosecuting  attorney,  for  the  respondent. 

**^®  McALVAY,  C.  J.  Respondent  was  convicted  of  man- 
slaughter before  the  circuit  court  for  Oakland  county,  and 
^^^  was  sentenced  to  the  state  prison  at  Jackson  for  a  mini- 
mum term  of  one  year  and  a  maximum  term  not  to  exceed 
five  years.  He  was  a  married  man  living  at  Pontiac,  and  at 
the  time  the  facts  herein  narrated  occurred,  he  was  working 
as  a  bartender  and  clerk  at  the  Columbia  Hotel.  He  lived 
with  his  wife  in  Pontiac,  occupying  two  rooms  on  the  ground 
floor  of  a  house.  Other  rooms  were  rented  to  tenants,  as 
was  also  one  living  room  in  the  basement.  His  wife  being 
temporarily  absent  from  the  city,  respondent  arranged  with 
a  woman  named  Blanche  Bums,  who  at  the  time  was  work- 
ing at  another  hotel,  to  go  to  his  apartments  with  him.  He 
had  been  acquainted  with  her  for  some  time.  They  knew 
each  other's  habits  and  character.  They  had  drunk  liquor 
together,  and  had  on  two  occasions  been  in  Detroit  and  spent 
the  night  together  in  houses  of  assignation.  On  the  evening 
of  Saturday,  March  18,  1905,  he  met  her  at  the  place  where 
she  worked,  and  they  went  together  to  his  place  of  resi- 
dence. They  at  once  began  to  drink  and  continued  to  drink 
steadily,  and  remained  together,  day  and  night,  from  that 
time  until  the  afternoon  of  the  Monday  following,  except 
when  respondent  went  to  his  work  on  Sunday  afternoon. 
TherS  was  liquor  at  these  rooms,  and  when  it  was  all  used 
they  were  served  with  bottles  of  whisky  and  beer  by  a  young 
man  who  worked  at  the  Columbia  Hotel,  and  who  also  at- 
tended respondent's  fires  at  the  house.  He  was  the  only 
person  who  saw  them  in  the  house  during  the  time  they 
were  there  together.  Respondent  gave  orders  for  liquor 
by  telephone.  On  Monday  afternoon,  about  1  o'clock,  the 
young  man  went  to  the  house  to  see  if  anything  was  wanted. 
At  this  time  he  heard  respondent  say  they  must  fix  up  the 
rooms,  and  the  woman  must  not  be  found  there  by  his  wife, 
who  was  likely  to  return  at  any  time.  During  this  visit  to 
the  house  the  woman  sent  the  young  man  to  a  drug-store  to 
purchase,  with  money  she  gave  him,  camphor  and  morphine 
tablets.  He  procured  both  articles.  There  were  six  grains 
of  morphine  in  quarter-grain  tablets.  She  concealed  *^®  the 
morphine   from  respondent's  notice,   and  was  discovered 
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putting  something  into  her  mouth  by  him  and  the  young 
man  as  they  were  returning  from  the  other  room  after  taking 
A  drink  of  beer.  She  in  fact  was  taking  morphine.  Re- 
jgpondent  struck  the  box  from  her  hand.  Some  of  the  tab- 
lets fell  on  the  floor,  and  of  these  respondent  crushed  several 
with  his  foot.  She  picked  up  and  swallowed  two  of  them, 
and  the  young  man  put  two  of  them  in  the  spittoon.  Alto- 
gether it  is  probable  she  took  from  three  to  four  grains  of 
morphine.  The  young  man  went  away  soon  after  this.  Re- 
spondent called  him  by  telephone  about  an  hour  later,  and 
after  he  came  to  the  house  requested  him  to  take  the  woman 
into  the  room  in  the  basement  which  was  occupied  by  a 
Mr.  Skoba.  She  was  in  a  stupor  and  did  not  rouse  when 
spoken  to.  Respondent  was  too  intoxicated  to  be  of  any 
assistance  and  the  young  man  proceeded  to  take  her  down- 
stairs. While  doin-g  this  Skoba  arrived,  and  together  they 
put  her  in  his  room  on  the  bed.  Respondent  requested  Skoba 
to  look  after  her,  and  let  her  out  the  back  way  when  she 
waked  up.  Between  9  and  10  o'clock  in  the  evening  Skoba 
became  alarmed  at  her  condition.  He  at  once  called  the 
city  marshal  and  a  doctor.  An  examination  by  them  dis- 
closed that  she  was  dead. 

Many  errors  are  assigned  by  the  respondent,  who  asks  to 
have  his  conviction  set  aside.  The  principal  assignments 
of  error  are  based  upon  the  charge  of  the  court,  and  refusal 
to  give  certain  requests  to  charge,  and  are  upon  the  theory 
that  under  the  undisputed  evidence  in  the  case,  as  claimed 
by  the  people  and  detailed  by  the  people's  witnesses,  the 
respondent  should  have  been  acquitted  and  discharged. 
In  the  brief  of  the  prosecutor  his  position  is  stated  as  fol- 
lows: **It  is  the  theory  of  the  prosecution  that  the  facts 
and  circumstances  attending  the  death  of  Blanche  Bums 
in  the  house  of  respondent  were  such  as  to  lay  upon  him 
a  duty  to  care  for  her,  and  the  duty  to  take  steps  for 
her  protection,  the  failure  to  take  which  was  sufficient  to 
^^  constitute  such  an  omission  as  would  render  him  legally 

responsible  for  her  death There  is  no  claim  on  the 

part  of  the  people  that  the  respondent  ....  was  in  any 
way  an  active  agent  in  bringing  about  the  death  of  Blanche 
Burns,  but  simply  that  he  owed  her  a  duty  which  he  failed 
to  perform,  and  that  in  consequence  of  such  failure  on  his 
part  she  came  to  her  death." 

Upon  this  theory  a  conviction  was  asked  and  secured. 
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The  law  recognizes  that  under  some  circumstances  the 
omission  of  a  duty  owed  by  one  individual  to  another,  where 
such  omission  results  in  the  death  of  the  one  to  whom  the 
duty  is  owing,  will  make  the  other  chargeable  with  man- 
slaughter: 21  Cyc,  p.  770  et  seq.,  and  cases  cited.  This 
rule  of  law  is  always  based  upon  the  proposition  that  the 
duty  neglected  must  be  a  legal  duty,  and  not  a  mere  moral 
obligation.  It  must  be  a  duty  imposed  by  law  or  by  con- 
tract, and  the  omission  to  perform  the  duty  must  be  the 
immediate  and  direct  cause  of  death :  1  Bishop  on  Criminal 
Law,  6th  ed.,  sec.  217;  2  Bishop  on  Criminal  Law,  6th  ed., 
sec.  695;  21  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  99;  21 
Cyc,  p.  770  et  seq. ;  State  v.  Noakes,  70  Vt.  247,  40  Atl.  249 ; 
2  Wharton  on  Criminal  Law,  7th  ed.,  sec.  1011;  Clark  & 
Marshall  on  Crimes,  2d  ed.,  p.  379  (e),  and  eases  cited. 

Although  the  literature  upon  the  subject  is  quite  meager 
and  the  cases  few,  nevertheless,  the  authorities  are  in  har- 
mony as  to  the  relationship  which  must  exist  between  the 
parties  to  create  the  duty,  the  omission  of  which  establishes 
legal  responsibility.  One  authority  has  briefly  and  correctly 
stated  the  rule,  which  the  prosecution  claims  should  be  ap- 
plied to  the  case  at  bar,  as  follows:  ''If  a  person  who  sus- 
tains to  another  the  legal  relation  of  protector,  as  husband 
to  wife,  parent  to  child,  master  to  seaman,  etc.,  knowing 
such  person  to  be  in  peril  of  life,  willfully  or  negligently 
fails  to  make  such  reasonable  and  proper  efforts  to  rescue 
him  as  he  might  have  done  without  jeopardizing  his  own 
life  or  the  lives  of  others,  he  is  guilty  of  manslaughter  at 
least,  if  by  reason  of  his  omission  of  duty  the  dependent 
person  dies. 

***  **So  one  who  from  domestic  relationship,  public  duty^ 
voluntary  choice,  or  otherwise,  has  the  custody  and  care 
of  a  human  being,  helpless  either  from  imprisonment,  in- 
fancy, sickness,  age,  imbecility,  or  other  incapacity  of  mind 
or  body,  is  bound  to  execute  the  charge  with  proper  dili- 
gence and  will  be  held  guilty  of  manslaughter,  if  by  cid- 
pable  negligence  he  lets  the  helpless  creature  die":  21  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  p.  197,  notes  and  cases  cited. 

The  following  brief  digest  of  cases  gives  the  result  of  our 
examination  of  American  and  English  authorities,  where  the 
doctrine  of  criminal  liability  was  involved  when  death  re- 
sulted from  an  omission  to  perform  a  claimed  duty.  We  dis- 
cuss no  cases  where  statutory  provisions  are  involved. 
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In  Territory  t.  Manton,  8  Mont.  95,  19  Pac.  387,  a  hus- 
band was  convicted  of  manslaughter  for  leaving  his  intoxi- 
cated wife  one  winter's  night  lying  in  the  snow,  from  which 
exposure  she  died.  The  conviction  was  sustained  on  the 
ground  that  a  legal  duty  rested  upon  him  to  care  for  and 
protect  his  wife,  and  that  his  neglect  to  perform  that  duty, 
resulting  in  her  death,  he  was  properly  convicted. 

State  ▼.  Smith,  65  Me.  257,  is  a  similar  case.  A  husband 
neglected  to  provide  clothing  and  shelter  for  his  insane 
wife.  He  left  her  in  a  bare  room  without  fire  during  severe 
winter  weather.  Her  death  resulted.  The  charge  in  the 
indictment  is  predicated  upon  a  known  legal  duty  of  the 
husband  to  furnish  his  wife  with  suitable  protection. 

In  State  v.  Behm,  72  Iowa,  533,  34  N.  W.  319,  the  con- 
viction of  a  mother  of  manslaughter  for  exposing  her  in- 
fant child  without  protection,  was  affirmed  upon  the  same 
ground.  See,  also,  Gibson  v.  Commonwealth,  106  Ky.  360, 
90  Am.  St.  Rep.  230,  50  S.  W.  532. 

State  V.  Noakes,  70  Vt.  247,  40  Atl.  249,  was  a  prosecution 
and  conviction  of  a  husband  and  wife  for  manslaughter. 
A  child  of  a  maid  servant  was  bom  underjiheir  roof.  They 
were  charged  with  neglecting  to  furnish  it  with  proper  care. 
In  addition  to  announcing  the  principle  in  support  of  which 
the  case  is  already  cited,  the  court  said: 

2tt  <<rp0  create  a  criminal  liability  for  neglect  by  non- 
feasance, the  neglect  must  also  be  of  a  personal,  legal  duty, 
the  natural  and  ordinary  consequences  of  neglecting  which 
would  be  dangerous  to  life." 

In  reversing  the  case  for  error  in  the  charge — ^not  neces- 
sary to  here  set  forth — the  court  expressly  stated  that  it 
did  not  concede  that  respondents  were  under  a  legal  duty 
to  care  for  this  child  because  it  was  permitted  to  be  bom 
under  their  roof,  and  declined  to  pass  upon  that  question. 
In  a  federal  case  tried '  in  California  before  Mr.  Justice 
Field  of  the  United  States  supreme  court,  where  the  mas- 
ter of  a  vessel  was  charged  with  murder  in  omitting  any 
effort  to  rescue  a  sailor  who  had  fallen  overboard,  the 
learned  justice  in  charging  the  jury  said:  ** There  may  be 
in  the  omission  to  do  a  particular  act  under  some  circum- 
stances, as  well  as  in  the  commission  of  an  act,  such  a  de- 
gree of  criminality  as  to  render  the  offender  liable  to  in- 
dictment for  manslaughter.  ....  In  the  first  place  the 
duty  omitted  must  be  a  plain  duty In  the  second 
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plaee  it  must  be  one  which  the  party  in  bound  to  perform 
by  law  or  contract,  and  not  one  the  performance  of  which 
depends  simply  upon  his  humanity,  or  his  sense  of  justice 
or  propriety":  United  States  v.  Enowles,  4  Saw.  (U.  S.) 
517 ,  Fed.  Cas.  No.  15,540. 

The  following  English  cases  are  referred  to  as  in  accord 
with  the  American  eases  above  cited,  and  are  cases  where 
a  clear  and  known  legal  duty  existed:  Begina  v.  Conde,  10 
Cox  C.  C.  547 ;  Regina  v.  Rugg,  12  Cox  C.  C.  16. 

The  case  of  Regina  v.  NichoUs,  13  Cox  C.  C.  75,  was  a 
prosecution  of  a  penniless  old  woman,  a  grandmother,  for 
neglecting  to  supply  an  infant  grandchild  left  in  her  charge 
with  sufScient  food  and  proper  care.  The  case  was  tried 
at  assizes  in  Stafford  before  Brett,  J.,  who  said  to  the  jury : 
''If  a  grown-up  person  chooses  to  undertake  the  charge 
of  a  human  creature,  helpless  either  from  infancy,  simplic- 
ity, lunacy,  or  other  infirmity,  he  is  bound  to  execute  that 
charge  without  (at  aU  events)  wicked  negligence,  and  *^*  if 
a  person  who  has  chosen  to  take  charge  of  a  helpless  crea- 
ture lets  it  die  by  wicked  negligence,  that  person  is  guilty 
of  manslaughter." 

The  vital  question  was  whether  there  had  been  any  such 
negligence  in  the  case  designated  by  the  trial  judge  as 
wicked  negligence.  The  trial  resultecl  in  an  acquittal.  The 
charge  of  this  nisi  prius  judge  recognizes  the  principle  that 
a  person  may  voluntarily  assume  the  care  of  a  helpless  hu- 
man being,  and  having  assumed  it,  will  be  held  to  be  under 
an  implied  legal  duty  to  care  for  and  protect  such  person. 
The  duty  assumed  being  that  of  caretaker  and  protector  to 
the  exclusion  of  all  others. 

Another  English  case  decided  in  the  appellate  court,  Lord 
Coleridge,  C.  J.,  delivering  the  opinion,  is  Regina  v.  Instan, 
17  Cox  C.  C.  602.  An  unmarried  woman  without  means 
lived  with  and  was  maintained  by  her  aged  aunt.  The  aunt 
suddenly  became  very  sick,  and  for  ten  days  before  her 
death  was  unable  to  attend  to  herself,  to  move  about,  or 
to  do  anything  to  procure  assistance.  Before  her  death  no 
one  but  the  prisoner  had  any  knowledge  of  her  condition. 
The  prisoner  continued  to  live  in  the  house  at  the  cost  of 
the  deceased  and  took  in  the  food  supplied  by  the  trades- 
people. The  prisoner  did  not  give  food  to  the  deceased, 
or  give  or  procure  any  medical  or  nursing  attendance  for 
her;  nor  did  she  give  notice  to  any  neighbor  of  her  condi- 
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tion  or  wants,  although  she  had  abundant  opportunity  and 
occasion  to  do  so.  In  the  opinion,  Lord  Coleridge,  speak- 
ing for  the  court,  said:  '*It  is  not  correct  to  say  that  every 
moral  obligation  is  a  legal  duty;  but  every  legal  duty  is 
founded  upon  a  moral  obligation.  In  this  case,  as  in  most 
cases,  the  legal  duty  can  be  nothing  else  than  taking  upon 
one's  self  the  performance  of  the  moral  obligation.  There 
IS  no  question  whatever  that  it  was  this  woman's  clear  duty 
to  impart  to  the  deceased  so  much  of  that  food,  which  was 
taken  into  the  house  for  both  and  paid  for  by  the  deceased, 
as  was  necessary  to  sustain  her  life.  The  deceased  could 
not  get  it  for  herself.  She  could  only  get  it  through  the 
prisoner.  It  was  the  prisoner's  clear  duty  at  common  law 
***  to  supply  it  to  the  deceased,  and  that  duty  she  did  not 
perform.  Nor  is  there  any  question  that  the  prisoner's 
failure  to  discharge  her  legal  duty,  if  it  did  not  directly 
cause,  at  any  rate  accelerated,  the  death  of  the  deceased. 
There  is  no  case  directly  on  the  point;  but  it  would  be  a 
slur  and  a  stigma  upon  our  law  if  there  could  be  any  doubt 
as  to  the  law  to  be  derived  from  the  principle  of  decided 
cases,  if  cases  were  necessary.  There  was  a  clear  moral 
obligation,  and  a  legal  duty  founded  upon  it;  a  duty  will- 
fully disregarded  and  the  death  was  at  least  accelerated,  if 
not  caused,  by  the  nonperformance  of  the  legal  duty." 

The  opening  sentences  of  this  opinion  are  so  closely  con- 
nected with  the  portion  material  to  this  discussion  that  they 
could  not  well  be  omitted.  Quotation  does  not  necessarily 
mean  approval.  We  do  not  understand  from  this  opinion 
that  the  court  held  that  there  was  a  legal  duty  founded 
solely  upon  a  moral  obligation.  The  court  indicated  that 
the  law  applied  in  the  case  was  derived  from  the  principles 
of  decided  cases.  It  was  held  that  the  prisoner  had  omitted 
to  perform  that  which  was  a  clear  duty  at  the  common  law. 
The  prisoner  had  wrongfully  appropriated  the  food  of  the 
deceased  and  withheld  it  from  her.  She  was  the  only  other 
person  in  the  house,  and  had  assumed  charge  of  her  help- 
less relative.  She  was  under  a  clear  legal  duty  to  give  her 
the  food  she  withheld,  and  under  an  implied  legal  duty  by 
reason  of  her  assumption  of  charge  and  care,  within  the 
law  as  stated  in  the  case  of  Begina  v.  NichoUs,  13  Cox  C.  C. 
75.  These  adjudicated  cases  and  all  others  examined  in 
this  investigation  we  find  are  in  entire  harmony  with  th^ 
proposition  first  stated  in  this  opinion. 
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Seeking  for  a  proper  determination  of  the  case  at  bar  by 
the  application  of  the  legal  principles  involved,  we  must 
eliminate  from  the  ease  all  consideration  of  mere  moral 
obligation,  and  discover  whether  respondent  was  under  a 
legal  duty  toward  Blanche  Bums  at  the  time  of  her  death, 
knowing  her  to  be  in  peril  of  her  life,  which  required  him 
to  make  all  reasonable  and  proper  effort  to  *^^  save  her, 
the  omission  to  perform  which  duty  would  make  him  re- 
sponsible for  her  death.  This  is  the  important  and  deter- 
mining question  in  this  case.  If  we  hold  that  such  legal 
duty  rested  upon  respondent  it  must  arise  by  implication 
from  the  facts  and  circumstances  already  recited.  The 
record  in  this  case  discloses  that  the  deceased  was  a  woman 
past  thirty  years  of  age.  She  had  been  twice  married.  She 
was  accustomed  to  visiting  saloons  and  to  the  use  of  in- 
toxicants. She  previously  had  made  assignations  with  this 
man  in  Detroit  at  least  twice.  There  is  no  evidence  or  claim 
from  this  record  that  any  duress,  fraud,  or  deceit  had  been 
practiced  upon  her.  On  the  contrary  it  appears  that  she 
went  upon  this  carouse  with  respondent  voluntarily  and  so 
eontinued  to  remain  with  him.  Her  entire  conduct  indi- 
cates that  she  had  ample  experience  in  such  affairs. 

It  is  urged  by  the  prosecutor  that  the  respondent  ^' stood 
toward  this  woman  for  the  time  being  in  the  place  of  her 
natural  guardian  and  protector,  and  as  such  owed  her  a 
clear  legal  duty  which  he  completely  failed  to  perform." 
The  cases  cited  and  digested  establish  that  no  such  legal 
duty  is  created  based  upon  a  mere  moral  obligation.  The 
fact  that  this  woman  was  in  his  house  created  no  such  legal 
duty  as  exists  in  law  and  is  due  from  a  husband  toward 
his  wife,  as  seems  to  be  intimated  by  the  prosecutor's  brief. 
Such  an  inference  would  be  very  repugnant  to  our  moral 
sense.  Respondent  had  assumed  either  in  fact  or  by  im- 
plication no  care  or  control  over  his  companion.  Had  this 
been  a  case  where  two  men  under  like  circumstances  had 
voluntarily  gone  on  a  debauch  together  and  one  had  at- 
tempted suicide,  no  one  would  claim  that  this  doctrine  of 
legal  duty  could  be  invoked  to  hold  the  other  criminally 
responsible  for  omitting  to  make  effort  to  rescue  his  com- 
panion. How  can  the  fact  that  in  this  case  one  of  the  par- 
ties was  a  woman  change  the  principle  of  law  applicable 
to  it?  Deriving  and  applying  the  law  in  this  case  from  the 
principle  of  decided  cases,  we  do  not  find  that  such  legal 
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^uty  as  is  contended  for  existed  in  •*•  fact  or  by  implica- 
tion on  the  part  of  respondent  toward  the  deceased,  the 
omission  of  which  involved  criminal  liability.  We  find  no 
more  apt  words  to  apply  to  this  case  than  those  used  by 
Mr.  Justice  Field  in  United  States  v.  Knowles,  4  Saw.  (U. 
S.)  517,  Fed.  Cas.  No.  15,540:  *'In  the  absence  of  such  ob- 
ligations, it  is  undoubtedly  the  moral  duty  of  every  person 
io  extend  to  others  assistance  when  in  danger;  ....  and  if 
such  efforts  should  be  omitted  by  anyone  when  they  could 
be  made  without  imperiling  his  own  life,  he  would,  by  his 
-conduct,  draw  upon  himself  the  just  censure  and  reproach 
of  good  men;  but  this  is  the  only  punishment  to  which  he 
would  be  subjected  by  society." 

Other  questions  discussed  in  the  briefs  need  not  be  con- 
sidered. The  conviction  is  set  aside,  and  respondent  is  or- 
-dered  discharged. 

Montgomery,  Ostrander,  Hooker  and  Moore,  JJ.,  con- 
curred. 


Uninientiandl  Homicides  in  the  eommissioii  of  unlawful  or  negligent 
acts  are  discussed  in  the  note  to  Johnson  v.  State,  98  Am.  St.  Bep. 
571. 

An  Attempt  to  Commit  Suicide  Is  not  an  indictable  offense  in  the 
Absence  of  an  express  statute  to  that  effect:  Maj  ▼.  Pennell,  101 
Me.  516,  115  Am.  St.  Bep.  334.  And  the  survivor  of  an  attempted 
•double  suicide  is  not  guilty  of  murder,  unless  the  evidence  shows  be- 
jrond  a  reasonable  doubt  that  he  aided  or  encouraged  the  deceased  to 
IdU  himself:  Burnett  v.  People,  204  lU.  208,  98  Am.  St.  Bep.  200. 


ATTORNEY  GENERAL  v.  COMMON  COUNCIL  OF  THE 

CITY  OP  DETROIT. 

[150  Mich.  310,  113  N.  W.  1107.] 

MUNICIPAL  OOBPOBATIONS— Power  to  Engage  in  Manu- 
facture.— A  citj  has  no  power  to  engage  in  the  business  of  brick- 
making  without  an  express  grant,  when  it  is  not  essential  or  in- 
dispensable to  the  declared  objects  and  purposes  of  the  corporation, 
and  when  the  needed  brick  can  be  purchased  in  the  open  market,  (p. 
*626.) 

C.  Flowers,  for  the  complainant. 

P.  J.  M.  Hally  and  T.  E.  Tarsney,  for  the  defendants. 

Am.  St  Bep.,  YoL  121—40 
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»*®  HOOKER,  J.  The  attorney  general  filed  the  bill  in 
this  cause  to  enjoin  the  city  of  Detroit  from  using  a  fund 
raised  by  tax  for  the  purpose  of  paying  for  the  construc- 
tion of  a  municipal  plant  for  the  manufacture  of  brick  to 
be  used  in  paving,  for  which  a  contract  had  been  made  with 
one  Frank  Reich,  by  direction  of  the  common  council.  The 
defendant  has  appealed  from  a  decree  sustaining  complain- 
ant's contention,  and  perpetually  enjoining  the  payment  of 
the  fund  as  prayed.  The  only  question  in  the  case  is 
whether  the  legislature  has  authorized  the  city  to  make 
such  a  contract. 

•**  We  agree  with  the  opinion  filed  in  the  circuit  court 
that  the  power  to  engage  in  the  business  of  brick-making 
is  not  included  in  the  powers  expressly  granted  to  the  city, 
and  that  it  is  neither  fairly  implied  in,  nor  incident  to,  such 
powers  as  are  expressly  granted,  nor  is  it  indispensable  or 
even  essential  to  the  declared  objects  and  purposes  of  the 
corporation.  While  the  law  permits  municipal  corpora- 
tions to  do  those  things  which  are  necessary  to  accomplish 
the  objects  of  their  creation,  under  an  implication  of  power 
(see  1  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  89; 
8  Current  Law,  p.  1062),  the  right  has  not  usually  been 
held  to  go  so  far  as  to  permit  them  to  engage  in  the  manu- 
facture of  articles  necessary  to  their  lawful  enterprises^ 
where  they  are  in  common  use  and  are  to  be  had  in  the 
open  market. 

The  decree  is  afiirmed,  with  costs. 

McAlvay,  C.  J.,  and  Carpenter,  Ostrander  and  Moore, 
JJ,,  concurred. 


A  Municipal  Corporation  in  operating  a  rock  qiAiry  bejond  its  eor- 
porate  limits  is  performing  an  act  ultra  vires,  though  its  purpose  i» 
to  procure  atone  necessary  for  use  in  its  streets:  Bonable  T.  fiurrison^ 
104  Va.  533,  113  Am.  St.  Bep.  1056. 
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HAAPA  V.  METROPOLITAN  LIFE  INSURANCE  COM- 
PANY. 

[150  MicK  467,  114  N.  W.  380.] 

ZKSU&AKCE — ^IJFE. — ^Proofs  of  Death,  being  in  the  nature  of  ' 
admiasions,  are  competent  eTidence  in  an  action  on  a  life  insurance 
poli^.    (p.  628.) 

INSUBAKOE,  ZJFE— Waxranty  as  to  Health—Knowledge  of 

Agent. — The  knowledge  of  a  soliciting  insurance  agent,  who  is  under 
no  duty  to  discover  the  facts,  and  whose  authority  does  not  extend 
to  receiving  applications  for  life  insurance  or  to  receiving  anj  com- 
munications upon  the  subject,  that  an  application  for  insurance  con- 
tains a  false  statement  as  to  the  condition  of  the  applicant's  health, 
cannot  be  imputed  to  the  insurer,  nor  is  he  bound  thereby,     (p.  631.) 

INSUBAKOE,  ZJFE— -Warranty  as  to  Health— Knowledge  of 
Agent — EatoppeL — ^If  a  soliciting  insurance  agent  who  is  under  no 
obligation  to  discover  the  facta,  and  who  has  no  authority  to  receive 
appHcations  for  insurance,  has  knowledge  of  a  false  statement  in  an 
application  for  life  insurance  as  to  the  state  of  the  applicant's  health, 
his  mere  silence  in  regard  thereto  does  not  estop  the  insurer  from 
taking  advantage  of  such  false  statement,  afterward  made  by  the  in- 
sured to  another  agent  of  the  insurer  charged  with  the  duty  of  re- 
ceiving the  application  upon  which  the  insurer  acted  in  issuing  the 
policy,     (p.  633.) 

INSUBAKOB,  ZJFE— Breach  of  Warranty. — ^If  life  insurance 
iB  procured  through  a  false  statement  in  the  application  as  to  the 
state  of  the  health  of  the  applicant,  the  insurer,  who  was  ignorant 
of  the  real  facte  at  the  time  of  issuing  the  policy,  is  not  estopped 
to  assert  a  breach  of  warranty  in  the  application,  by  reason  of  com- 
munications as  to  the  state  of  health  of  the  applicant  made  by  the 
insured  to  the  insurer's  agent,  who  had  no  duty  resting  upon  him  te 
discover  the  facts,  and  whose  authority  did  not  extend  to  receiving 
applications,  or  communications  apon  the  subject,     (pp.  633,  634.) 

EVIDENCE  of  Fact  Admitted. — ^It  is  not  reversible  error  to 
permit  a  witness  to  testify  to  a  f aet  admitted  or  already  proven,  (p. 
634.) 

INSX7BANCE,  ZJFE— Breadi  of  Wazranty-— Direction  of  Ver- 
dlet. — If  the  injured,  while  being  examined  for  life  insurance  and 
knowing  that  she  had  heart  disease,  falsely  stated  that  she  was  in 
good  health,  and  though  she  could  not  read  the  application  it  was 
explained  to  her  and  the  questions  asked  through  an  interpreter,  and 
the  application  like  the  policy  contained  a  provision  that  no  liability 
should  be  incurred  unless  the  policy  was  delivered  while  the  insured 
was  in  good  health,  the  court  properly  directed  a  verdict  for  the  in- 
surer, though  a  witness  who  was  present  at  the  examination  testified 
that  the  insured  was  not  asked  whether  she  had  heart  disease,  (p. 
684.) 

Amunpsit  on  a  poliej  of  life  insnranee.    The  court  di- 
reeled  a  verdict  for  the  defendant.    The  plaintiff  appealed. 

P.  H.  O'Brien,  for  the  appellant 

CShadbouzne  ft  Bees,  for  the  appelleei 
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468  OSTRANDER,  J.  For  more  than  a  year  before  se- 
curing the  policy  of  insurance,  the  insured  had  an  incur- 
able disease  of  the  heart,  of  which  fact  and  that  she,  on 
account  of  the  disease,  was  liable  to  die  suddenly,  her  hus- 
,  band,  the  beneficiary,  was  informed  by  the  physician  whom 
he  had  employed  to  treat  her.  She  had  been  treated  for 
this  trouble  in  March  and  in  October,  1904.  The  policy 
was  issued  in  April,  1905,  upon  an  application  made  there- 
for during  the  same  month,  and  the  application  was  made 
a  part  of  the  policy  and  a  copy  of  it  attached  thereto.  This 
disease  resulted  in  her  death  in  July,  1905.  The  benefi- 
ciary states,  in  the  proofs  of  death,  that  the  cause  of  death 
was  heart  disease,  the  physician  certifies  to  the  same  fact 
and,  also,  that  he  attended  her  for  the  trouble  in  March 
and  October,  1904,  and  in  May,  1905,  and  that  she  had  an- 
other physician  in  April,  1905,  the  month  in  which  the 
policy  was  issued.  The  company  denied  liability  upon  the 
ground  that  the  proofs  of  death  showed  that  the  policy 
was  issued  upon  misrepresentations.  The  proofs  of  death, 
being  in  the  nature  of  admissions,  were  competent  evi- 
dence (Hancock  Mut.  Life  Ins.  Co.  v.  Dick,  117  Mich.  518, 
76  N.  W.  9,  44  L.  R.  A.  846;  Wasey  v.  Travelers'  Ins.  Co., 
126  Mich.  119,  85  N.  W.  459;  Krapp  v.  Metropolitan  Life 
Ins.  Co.,  143  Mich.  369,  114  Am.  St.  Rep.  651,  106  N.  W. 
1107),  and  the  facts  recited  are  imcontradicted.  The  pol- 
icy was  not  issued  by  the  resident  agent  and  solicitor  of 
defendant,  and  was  issued  at  the  home  office  upon  the  ap- 
plication made  by  the  insured,  by  the  terms  of  which  the 
deceased  warranted  that  she  had  never  had  disease  of  the 
heart,  that  she  was  in  sound  health,  that  she  had  not  with- 
in two  years  been  under  the  care  of  a  physician.  The  ap- 
plication contains  an  express  *^*  limitation  of  the  powers 
of  the  agent.  In  the  policy  itself  is  the  provision:  **No 
obligation  is  assumed  by  the  company  ....  unless,  upon 
the  delivery  of  this  policy,  the  insured  is  alive  and  in  sound 
health." 

To  meet  the  condition  existing  after  the  application  and 
the  proofs  of  death  had  been  admitted  in  evidence,  plain- 
tiff was  recalled  and  asked  the  following  questions,  an- 
swers to  which  were  excluded: 

*'Q.  Now,  state  to  the  court  and  jury  whether  you  had 
any  conversation  with  Mr.  "Warrala  [the  agent  of  defend- 
ant who  solicited  the  insurance]  relative  to  your  wife  be* 
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coming  insured  in  tliis  company  prior  to  her  becoming  in- 
sured  

**Mr.  O'Brien:  This  is  material,  if  your  honor  please, 
for  the  purpose  of  showing  that  before  this  insurance  was 
taken  up  Mr.  Warrala  was  informed  and  well  knew  the 
physical  condition  of  Mrs.  Haapa  and  that  at  the  time  that 
this  application  was  made  he  was  a  witness  to  the  appli- 
cation and  the  agent  of  the  company  that  presided  over 
the  making  of  the  application  for  the  policy  and  the  agent 
who  solicited  the  insurance,  and  that  he  wrote  down  what- 
ever answers  were  made;  that  Mrs.  Haapa  did  not  talk 
English,  and  did  not  read  or  write  English,  and  that 
she  signed  whatever  he  put  on  the  paper  at  his  solicita- 
tion  

'*Q.  State  whether  you  have  had  any  conversation  about 
your  wife's  physical  condition  with  "Warrala  just  before 
this  application  was  taken 

"Q.  Did  you  have  any  talk  with  Mr.  Warrala  in  which 
it  was  stated  to  him  by  yourself  that  you  didn't  feel  that 
your  wife's  physical  condition  was  such  that  she  could  get 
insurance  and  that  he  knew  itf  .  .  .  . 

'*Q.  Now,  on  the  day  that  the  insurance  was  taken  or 
at  any  time  before  within  two  or  three  days,  the  day  the 
application  was  made  or  any  day  within  two  or  three  days 
before,  did  you  talk  with  Mr.  Warrala  about  your  wife  be- 
coming insured  in  this  company?  .... 

**Q.  Before  this  application  was  made,  state  whether 
Warrala  talked  with  you  about  insuring  your  wife 

'*The  Court:  The  ruling  of  the  court  is  broad  enough 
to  exclude  all  conversations  between  the  agent  of  the 
^''^  Metropolitan  Life  Insurance  Company,  and  the  wit- 
ness prior  to  the  date  when  the  application  was  made,  and 
you  will  have  an  exception,  so  you  need  not  take  up  any 
more  time  asking  particular  questions.  That  covers  the 
whole  case." 

It  is  said  in  the  brief  that  the  object  of  the  testimony 
sought  to  be  elicited  was  to  show  '*That  the  agent  of  the 
defendant  who  solicited  the  insurance  knew  the  physical 
condition  of  the  assured,  in  order  to  show  that  the  de- 
fendant waived  the  right  to  rely  on  the  warranties  as  to 
her  physical  condition,  and  as  to  the  nonexistence  of  heart 
disease." 
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And,  again:  *'The  purpose  of  this  testimony  was  not  to 
vary  the  contract,  but  simply  to  show  that  with  full  knowl- 
edge of  the  physical  condition  of  the  insured,  the  defend- 
ant decided  to  issue  the  policy." 

The  theory  of  counsel,  as  indicated  by  these  statements 
and  by  the  authorities  cited,  is  not  supported  by  the  facts. 
The  undisputed  facts  are  that  on  April  10,  1905,  the  in- 
sured signed  a  paper,  reading: 

''I  intend  to  make  application  to  the  Metropolitan  Life 
Insurance  Company  upon  the  following  blank  form,  and 
do  hereby  sign  my  name  in  the  presence  of  the  company's 
agent,  who  will  make  report  to  the  company  upon  the  pro- 
posed risk,  so  that  my  signature  to  the  application  may  be 
identified.  EMMA  S.  HAAPA, 

'^  Signature  o£  Proposed  Applicant. 
"J.  E.  WARRALA,     . 

"Signature  of  Witnessing  Agent." 

She,  at  this  time,  made  and  signed  no  other  paper.  The 
agent  made  a  report  which  contains  nothing  material  here. 
It  contains  the  full  name  of  the  applicant,  the  name  and 
relationship  of  the  proposed  beneficiary,  the  amount  of  the 
indemnity,  of  the  semi-annual  premiums,  the  sex,  color, 
date  and  place  of  birth,  age,  postofBce  address,  etc.,  of  the 
applicant.  The  deceased  was  asked  to  make  and  made  no 
representations  whatever  concerning  ^''^  her  health  or 
physical  condition.  The  single  question  relating  to  this 
subject  is  addressed  to  the  agent  and  is:  ''Does  the  per- 
son appear  to  be  a  good  risk  in  every  respect  and  do  you 
recommend  that  a  policy  be  issued  T'  This  was  answered. 
"Yes."  This  report  was  filed  in  the  local  office,  and  later, 
on  April  14th,  the  examining  physician  visited  the  appli- 
cant, and  on  that  day  the  application  to  the  defendant  com- 
pany was  made  and  signed  by  the  insured.  It  was  upon 
the  "blank  form"  referred  to  in  the  paper  which  the  in- 
sured had  already  signed.  In  it  are  the  warranties, 
breaches  of  which  are  relied  upon.  There  was  but  one  ap- 
plication relied  upon  by  the  company.  It  was  made  April 
14,  1905,  and  the  solicitor,  Warrala,  was  not  present.  It 
was  the  physician  who  filled  in  the  application.  Accord- 
ing to  his  testimony,  all  of  the  questions  contained  in  the 
application  were  put  to  the  insured,   an  interpreter  who 
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spoke  tKe  language  of  the  insured  being  employed  for  that 
purpose.  The  insured  afterward  signed  it.  No  one  claims 
that  the  husband  and  beneficiary  had  ever  told  the  exam* 
ining  physician  that  his  wife  had  heart  disease.  The  ques* 
tion  presented  is,  then^  whether  the  fact,  if  it  is  a  fact,  that 
tbe  solicitor,  Warrala,  who  had  nothing  whatever  to  do 
with  making  the  application,  was  told  by  the  husband  and 
beneficiary  that  his  wife  had  heart  disease,  requires  that  his 
knowledge  so  obtained  should  be,  for  any  purpose,  im- 
puted to  the  defendant.  It  is  clear  that  the  defendant  did 
not,  in  fact,  know  of  any  representations  concerning  the 
heidth  of  the  assured  except  those  contained  in  the  applica- 
tion. Those  representations  were,  admittedly,  false.  They 
were  material;  so  much  so  that  it  may  be  assumed  that  if 
the  trath  had  been  told  no  policy  would  have  been  issued. 

The  rule  of  North  American  Pire  Ins.  Co.  v.  Throop,  22 
Mich.  146,  7  Am.  Bep.  638,  is  that:  ''If  there  has  been  no 
fraud  and  no  concealment,  but  a  full  and  frank  statement 
of  all  the  facts,  and  the  insurer  has  framed  the  papers  to 
suit  himself,  in  view  of  all  the  circumstances,  the  law  would 
justly  be  subject  to  the  reproach  ^'^  of  favoring  deception 
and  fraud,  if  the  insurer  was  allowed  to  retain  the  pre- 
mium, and  at  the  same  time  repudiate  the  contract,  for  his 
own  failure  to  make  its  recitals  correspond  exactly  with 
the  facts." 

In  that  case,  it  appeared  that:  ''The  plaintiff  claims  that 
he  gave  the  agent  full  information  on  the  subject  [of  en- 
cumbrances], and  insists  that  if  there  was  any  failure  to 
mention  it  in  the  application,  it  was  for  reasons  operating 
exclusively  upon  the  mind  of  the  agent,  and  not  affecting 
his  own  action.  We  think  evidence  of  these  facts  was  com- 
petent. Its  purpose  was,  not  to  vary  or  contradict  the  con- 
tract of  the  parties,  but  to  preclude  the  party  who  had 
framed  it  from  relying  upon  incorrect  recitals  to  defeat  it, 
when  he  himself  had  drafted  those  recitals,  and  was  morally 
responsible  for  their  truthfulness.'* 

It  is  pointed  out  in  the  opinion  that:  "Where  the  par- 
ticular fact  called  for  by  an  interrogatory  is  unimportant, 
or  nearly  so,  under  the  circumstances  of  the  particular  case, 
it  is  very  easy  for  the  assured  to  be  led  to  suppose  that 
such  interrogatory,  which  he  knows  was  prepared  gener- 
ally and  for  the  purpose  of  meeting  the  cases  in  which  it 
would  be  of  practical  importance,  was  not  to  be  relied  upon 
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in  his  own  case,  and  if  the  insurer  himself,  or  his  agent, 
drafts  an  answer  to  such  interrogatory,  in  which  he  treata 
it  as  immaterial  and  does  not  observe  strict  accuracy  in 
his  statement  of  facts,  the  assured  might  well  suppose  he 
would  be  thought  captious  and  hypercritical  if  he  should 
insist  upon  answers  exactly  correct,  when  the  party  seek- 
ing the  information,  and  who  alone  was  interested  in  it^ 
was  satisfied  with  statements  less  accurate,  and  which,  with 
full  knowledge  of  the  facts,  he  had  written  out  to  suit  him- 
self.'* 

In  Brown  ▼.  Metropolitan  L.  Ins.  Co.,  65  Mich.  306,  8 
Am.  St.  Eep.  894,  32  N.  W.  610,  the  rule  followed,  so  far 
as  it  is  material  here,  is  that  whether  or  not  the  applicant 
made  the  answers  to  the  agent  as  written  in  the  applica- 
tion was  a  question  for  the  jury.  If  she  made  them,  their 
truth  or  falsity  should  have  been  inquired  into.  If  she 
did  not  make  them  or  any  of  them  and  they  were  filled 
in  after  she  signed  the  application,  without  her  knowledge 
or  consent,  as  to  answers  so  inserted  ^^  the  company  was 
precluded  from  relying  upon  their  falsity.  In  the  follow- 
ing cases  and  others  the  knowledge  of  the  agent  who  took 
the  application  of  facts  untruthfully  stated  in  the  applica- 
tion is  the  point  considered:  Perry  v.  John  Hancock  Mut. 
Ins.  Co.,  143  Mich.  290,  106  N.  W.  860,  147  Mich.  645,  111 
N.  W.  195;  Van  Houten  v.  Metropolitan  L.  Ins.  Co.,  110 
Mich.  682,  68  N.  W.  982;  Temmink  v.  Metropolitan  L.  Ins. 
Co.,  72  Mich.  388,  40  N.  W.  469 ;  Beebe  v.  Ohio  L.  Ins.  Co., 
93  Mich.  514,  32  Am.  St.  Rep.  519,  53  N.  W.  818,  18  L.  R. 
A.  481.  In  O'Brien  v.  Ohio  Ins.  Co.,  52  Mich.  131,  17  N. 
W.  726,  there  was  an  alleged  failure  to  inform  the  agent 
of  an  encumbrance  upon  the  insured  property.  There  was 
no  written  application  and  no  preliminary  examination  of 
the  applicant  by  the  agent.  It  is  said:  ''If  an- insurer  is 
apparently  indifferent  whether  a  property  is  unencumbered 
and  is  content  to  insure  without  in  any  way  suggesting  an 
interest  in  the  question,  the  bare  silence  of  the  applicant 
upon  it  cannot  be  deemed  a  misrepresentation.  If  the  ap- 
plicant is  guilty  of  no  misleading  conduct,  the  insurer  in 
such  a  case  must  be  taken  to  assume  the  risk  incident  to 
the  undisclosed  encumbrance.  It  must  not  be  intended  that 
the  principle  would  hold  in  regard  to  incidents  obviously 
implying  unusual  risks,  and  not  likely  to  be  discerned  or 
contemplated  by  the  insurer.    The  case  requires  no  ob- 
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servatians  on  that  subject.  It  is  sufficient  to  suggest  the 
distinction." 

It  is  said,  further,  in  Eetcham  v.  American  Mut.  Acci- 
dent Assn.,  117  Mich.  521,  76  N.  W.  5:  **The  courts  have 
always  been  anxious  to  take  care  of  the  rights  of  the  as- 
sured when  the  applicant  has  relied  upon  the  agent  in- 
forming the  company  what  had  been  truthfully  told  to  him 
about  the  character  of  the  risk;  but  the  courts  never  have 
said  the  company  is  bound  by  statements  contained  in  an 
application,  when  not  only  the  agent,  but  the  assured,  knows 
they  are  untrue,  and  calculated  to  deceive,  and  the  applica- 
tion is  to  be  forwarded  to  the  company  as  the  basis  of  its 
action.  To  so  hold  would  put  these  organizations  com- 
pletely at  the  mercy  of  dishonest  and  unscrupulous  agents.  "^ 

The  decisions  of  this  court  are  not  conflicting,  and  must 
be  read  and  considered  together  for  the  purpose  of  dis- 
covering and  following  the  rule  of  law  applicable  to  the 
^^  question  under  consideration.  Assuming  that  the  tes- 
timony sought  to  be  elicited  would  have  tended  to  prove 
that  the  husband  had  informed  the  soliciting  agent.  War- 
rala,  that  his  wife  had  heart  disease  and  was  liable  to  die 
suddenly  on  account  thereof,  there  are  two  sufficient  rea- 
sons why  such  testimony  should  not  have  been  received. 
In  the  first  place,  the  disclosure .  claimed  to  have  been 
made  was  not  made  to  the  agent  of  defendant  whose  duty 
it  was  to  discover  the  facts,  but  to  one  whose  authority  as 
disclosed  by  his  acts,  and  whose  authority  in  fact,  did  not 
extend  to  receiving  the  application  or  any  communication 
upon  the  subject.  Mere  silence  on  the  part  of  such  an 
agent  cannot  be  held  to  estop  the  defendant  where  after- 
ward the  person  insured  represented  to  another  agent, 
charged  with  the  duty  of  receiving  the  application  for  in- 
surance, facts  upon  which  the  defendant  acted  in  issuing 
the  policy.  In  the  second  place,  the  plaintiff  who  urges 
the  estoppel  or  waiver  does  so  from  a  position  which  for 
that  purpose  the  law  will  not  permit  him  to  occupy.  He 
sought  indemnity  for  the  death  of  his  wife.  The  physi- 
cian had  told  him,  ''she  would  have  those  spells  off  and 
on  and  that  she  would  die  suddenly  some  time." 

He  owed  some  duty  to  know  that  the  defendant  did  not, 
in  ignorance  of  that  fact,  sell  him  the  indemnity.  The 
contract  of  indemnity  was  itself  notice  to  him  that  the 
defendant  did  not  possess  such  notice  or  knowledge  and 
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would  be  defrauded  if  required  to  pay.  The  cases  of  Gris- 
tock  V.  Royal  Ins.  Co.,  87  Mich.  428,  49  N.  W.  469,  and 
Hartford  Steam  Boiler  etc.  Ins.  Co.  v.  Cartier,  89  Mich.  41, 
50  N.  W.  747,  have  no  application. 

The  ruling  upon  the  question  asked  the  witness  Dr.  Yar- 
rington  was  not  prejudicial  error.  He  was  the  attend- 
ing physician,  who  made  the  certificate  which  was  a  part 
of  the  proofs  of  death.  He  was  asked,  **What  was  the 
matter  with  her,  what  was  the  cause  of  her  death  t"  Over 
objection,  he  was  permitted  to  answer:  ** Heart  failure, 
from  failure  of  compensation  causing  mitral  insufficiency. 
That  would  come  within  the  general  disease  ^"^^  called  dis- 
ease of  the  heart  or  heart  failure."  This  fact  was  and  is 
admitted.    It  was  already  proven. 

A  witness,  a  neighbor,  who  claimed  to  have  been  pres- 
ent when  the  examining  physician  took  the  application, 
testified  that  the  assured  was  not  asked  whether  she  had 
been  attended  by  a  physician  within  two  years,  or  whether 
she  had  heart  disease.  It  is  contended  that  in  view  of 
this  testimony,  which  is  disputed,  it  was  error  to  direct  a 
verdict  for  defendant.  This  upon  the  theory  that  a  ques- 
tion of  fact  was  presented  upon  the  subject  of  the  knowl- 
edge of  the  assured  that  she  had  made,  in  signing  the  ap- 
plication, any  warranties  concerning  either  of  those  sub- 
jects. But  the  testimony  is  not  disputed  that  other  ques- 
tions contained  in  the  application  were  put  to  her,  in  her 
own  language.  One  affirmation  is,  **I  am  now  in  sound 
health."  Another,  '*I  have  never  met  with  any  serious 
personal  injury,  nor  ever  been  seriously  ill,  except  as 
stated  below."  Another,  "The  following  is  the  name  of 
the  physician  who  last  attended  me,  the  date  of  the  at- 
tendance, and  the  name  of  the  complaint  for  which  he  at- 
tended me."  And  the  application,  like  the  policy,  con- 
tains the  provision  (agreed  to  in  the  application)  that  no 
liability  shall  be  incurred  by  the  company  unless  the  pol- 
icy is  delivered  while  the  assured  is  in  good  health.  Be- 
yond this,  the  examination  which  was  made  apprised  her 
of  its  purpose — of  the  knowledge  sought.  And  her  physi- 
cian had  informed  her  of  her  ailment.  In  my  opinion,  a 
finding  that  these  specific  questions  were  not  asked  her 
and  that  she  could  not  read  the  application  which  she 
sit^ned  would  not,  in  view  of  the  other  testimony  and  of 
the  knowledge  which  the  nature  of  the  examination  con- 
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veyed,  support  a  recovery.    It  follows  that,  upon  the  whole 
record,  the  trial  court  committed  no  error  in  directing  a 
verdict  for  defendant. 
The  judgment  is  affirmed. 

Carpenter,  Grant,  Blair  and  Montgomery,  JJ.,  concurred. 


The  Question  Whether  the  Knowledge  of  an  Insurance  Agent  of  facts 
untruthfully  stated  in  an  application  will  be  imputed  to  the  insur- 
ance company  so  that  it  will  be  held  to  have  waived  the  breach  of 
warranties  contained  in  the  policy  is  discussed  in  the  note  to  Johnson 
y.  Aetna  Ins.  Co.,  107  Am.  St.  Bep.  106.  It  has  been  affirmed  that  if  one 
who  is  agent  of  the  insurer  knows  the  breach  of  a  condition  in  a 
policy,  but  acquires  the  knowledge  when  acting  in  the  business  of 
another  principal,  such  knowledge  is  not  imputed  to  the  insurer  un- 
less shown  to  have  been  in  the  agent's  mind  when  acting  for  the 
latter:  Foreman  v.  German  etc  Ina^  Assn.,  104  Va.  694,  113  Am.  8t. 
Kep.  1071. 


LAUNSTEIN  v.  LAUNSTEIN. 

[150  Mich.  524,  114  N.  W.  883.] 

WATEB8,   SUBFAOE— Rights  of  DomlnaAt   E8tate.^A   land 

owner  has  the  right  to  have  the  surface  water  which  flows  from  his 
farm  follow  its  natural  course.  If  that  takes  it  across  the  lands  of 
an  adjoining  owner,  the  latter  has  no  right  to  interrupt  this  flow  of 
the  water  in  its  natural  course  or  direction,     (p.  637.) 

WATERS,  SURFACE — ^Prescriptlye  Right. — ^An  easement  may 
be  acquired  by  prescription  by  which  the  water  collected  upon  the 
lands  of  the  upper  proprietor  may  be  allowed  to  overflow  the  lands 
of  an  adjacent  proprietor,     (p.  637.) 

WATERS,  SURFACE— Right  to  FiU  Sag  Holes  on  Dominant 
Estate. — The  owner  of  the  dominant  estate  may,  in  the  interests  of 
good  husbandry,  and  in  the  good  faith  improvement  and  tillage  of 
his  land,  fill  up  sag  holes  thereon,  so  that  no  water  will  accumulate 
or  stay  in  them,  even  if  the  water  arising  from  rainfall  or  melting 
snows  should  thereby,  in  natural  processes,  find  its  way  upon  the 
servient  estate  and  incidentally  increase  the  flow  thereon,     (p.  637.) 

WATERS,  SURFACE— Artificial  Drains. — ^The  owner  of  the 
dominant  estate  cannot,  by  artificial  drains  or  ditches,  collect  the 
water  of  stagnant  pools,  sag  holes,  basins  or  ponds  upon  his  premises, 
and  cast  them  in  a  body  upon  the  proprietor  below,  to  his  injury,  (pp. 
«37,  638.) 

WATERS,  SURFACE— Right  of  Dominant  Owner— Enlarge- 
ment of  Culvert. — The  enlargement  of  a  culvert  across  a  highway,  to 
carry  off  surface  water  from  the  dominant  estate,  does  not  injuriously 
affect  the  adjacent  proprietor,  if,  in  times  of  high  water,  the  water 
coming  from  the  dominant  estate,  which  does  not  find  its  way  through 
«uch  culvert,  will  in  any  event  force  its  way  across  the  highway  and 
upon  the  lands  of  tho  servient  estate,     (pp.  638,  639.) 
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Watson  &  Chapman,  for  the  complainant. 

Walsh  &  Pardee  and  J.  T.  MeCurdy,  for  the  defendants. 

»«»  MONTGOMERY,  J.  This  biU  is  filed  to  enjoin  the 
defendants  from  maintaining  a  sluiceway  in  the  highway 
adjacent  to  complainant's  premises,  and  for  a  mandatory 
injunction  requiring  the  defendant,  Oliver  Launstein,  to- 
fill  up  the  drains  upon  his  farm  which  carry  water  from  ofT 
said  Oliver  Launstein 's  farm  down  through  said  sluiceway 
in  question  and  upon  the  land  of  complainant. 

Complainant  and  defendant  Launstein  own  each  eighty 
acres  of  land,  the  complainant  on  the  west,  and  the  de- 
fendant on  the  east,  side  of  a  north  and  south  highway  in 
the  township  of  Owosso.  At  a  point  some  twenty  roda 
south  of  the  northerly  line  of  the  two  proprietors  there  i» 
an  open  ditch  extending  westerly  across  lands  of  complain- 
ant, emptying  into  a  public  drain  known  as  Wilkinson's, 
drain,  which  in  turn  empties  into  Maple  river. 

The  bill  alleges  that  for  the  past  eight  years  the  defend- 
ant Launstein  has  been  draining  his  farm  and  turning  the 
waters  down  to  and  upon  the  highway  in  question,  and 
has  caused  a  larger  amount  of  water  to  flow  from  hi» 
farm  down  upon  the  highway  than  would  naturally  flow 
there  and  drain  from  his  land.  That  in  May,  1904,  the 
defendants  came  to  the  highway  and  dug  a  drain  across 
said  highway  and  placed  in  the  drain  across  the  roadbed 
a  large  wooden  culvert  which  was  intended  to  and  did 
carry  the  water  from  the  highway  and  from  said  Oliver 
Launstein 's  farm  over  and  upon  the  improved  land  of 
complainant.  That  said  sluice  and  drain  was  about  forty 
rods  south  of  where  the  large  open  drain  above  referred 
to  was  located. 

The  answer  admits  that  the  defendants  constructed  the 
***•  culvert  in  question,  but  avers  that  this  was  built  to  re- 
place a  culvert  which  had  been  in  place  upon  this  highway 
for  many  years.  Defendants  further  alleged  that  they  were 
acting  under  the  authority  of  the  highway  commissioner 
in  repairing  said  culvert,  and  aver  that  it  was  placed  there 
in  good  faith  and  was  done  for  the  sole  purpose  of  improv- 
ing the  condition  of  the  highway.  Defendant  Launstein 
avers  that  the  natural  drainage  from  his  land  of  the  surface 
water  is  to  the  northwest,  and  that  the  water  naturally 
flows  across  said  highway  at  about  the  point  where  this 
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culvert  in  question  is  located  and  across  the  lands  of  the 
<;omplainant  to  the  northwest  until  it  reaches  the  Wilkin- 
son drain,  so  called.  He  denies  that  he  is  draining  his 
land  and  the  sag  holes  on  his  farm  other  than  they  have 
heen  drained  for  the  past  twenty  years  and  upward,  and 
denies  that  the  drainage  is  any  other  than  is  practiced  in 
good  husbandry.  That  complainant  has  somewhat  impeded 
the  flow  of  water  in  its  natural  course  by  an  embankment 
on  the  easterly  side  of  his  land.  Defendant  also  shows  that 
there  has  been  for  many  years  a  drain  or  ditch  running 
westerly  from  the  culvert  in  question  on  complainant's 
land  which  serves  a  double  purpose  of  draining 'complain- 
jint's  land  and  carrying  away  the  water  which  in  its  natu- 
ral course  reached  this  point  from  defendant's  land,  and 
the  defendant  asks  relief  and  that  complainant  be  required 
to  remove  the  embankment  and  be  peremptorily  enjoined 
from  refilling  the  ditch  and  be  required  to  maintain  the 
ditch  for  the  purpose  of  drainage  aforesaid. 

The  legal  questions  involved  in  the  case  are  not  diffi- 
cult. The  case  of  Gregory  v.  Bush,  64  Mich.  37,  8  Am. 
St.  Rep.  797,  31  N.  W.  90,  which  has  been  frequently  cited 
and  followed  by  this  court,  furnishes  the  rule  of  law  for 
the  case.  The  defendant  undoubtedly  has  the  right  to  have 
the  surface  water  which  flows  from  his  farm  follow  its 
natural  course,  and  if  that  takes  it  across  the  lands  of 
<;omplainant,  then  complainant  has  no  right  to  interrupt 
this  flow  of  water  in  this  natural  course  or  direction.  To 
that  extent  the  complainant's  is  the  servient  estate. 

■*^  It  was  held  in  Gregory  v.  Bush,  64  Mich.  37,  8  Am. 
St.  Rep.  797,  31  N.  W.  90,  following  Boyd  v.  Conklin,  54 
Mich.  583,  52  Am.  Rep.  831,  20  N.  W.  595,  that  an  ease- 
ment may  be  acquired  by  prescription  by  which  the  water 
collected  upon  the  lands  of  the  upper  proprietor  may  be 
allowed  to  overflow  the  lands  of  an  adjacent  proprietor; 
and  that  the  owner  of  the  dominant  estate  may  in  the  in- 
terest of  good  husbandry,  and  in  the  good-faith  improve- 
ment and  tillage  of  his  farm,  fill  up  the  sag  holes,  so  that 
no  water  wiU  accumulate  or  stay  in  them,  even  if  the  water 
arising  from  rainfall  or  melting  snows  should  thereby,  in 
natural  processes,  find  its  way  upon  the  servient  estate  and 
incidentally  increase  the  flow  thereon.  It  was  also  held 
that  the  owner  of  the  dominant  estate  cannot  by  artificial 
drains  or  ditches  collect  the  waters  of  stagnant  pools,  sag 
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holeSy  basins  or  ponds  npon  his  premises,  and  cast  them  in 
a  body  upon  the  proprietor  below,  to  his  injury. 

These  rules  of  law  furnish  a  sufficient  guidance  for  the 
determination  of  this  case,  and  the  question  gets  down  to 
one  of  fact.  The  case  has  on  this  branch  given  us  no 
little  trouble,  and  it  has  required  a  most  careful  examina- 
tion of  the  testimony,  and  the  conclusions  which  we  have 
reached  are  as  follows:  1.  That  the  surface  water  which 
flows  from  the  land  now  owned  by  Oliver  Launstein  has 
always  found  its  outlet  at  about  the  point  where  the  cul- 
vert is  eonstructed  over  and  thence  across  the  highway 
into  the  lands  of  complainant  and  over  his  land  in  the 
direction  of  the  present  location  of  the  Wilkinson  drain; 
2.  That  for  many  years  the  flow  of  water  has  been  acceler- 
ated and  increased  by  a  shallow  ditch  dug  at  the  bottom 
of  a  natural  ravine  extending  across  the  lands  of  defend- 
ant Launstein  and  by  other  ditches  leading  into  the  same 
and  of  less  importance.  That  this  flow  of  water  has  been 
conveyed  in  this  manner  across  and  off  these  premises  for 
more  than  the  statutory  period  is  undoubted. 

The  only  question  that  could  arise  is  whether  by  in- 
creasing the  size  of  this  ditch  the  flow  has  been  increase<l 
beyond  that  fixed  by  the  prescriptive  right.  The  evidence 
^^^  shows  that  the  ditch  first  consisted  of  two  plowed 
furrows  and  perhaps  a  third  in  the  center,  its  construc- 
tion resulting  in  throwing  up  loose  dirt  on  either  side  of 
the  ditch.  It  also  shows  that  in  late  years  defendant 
Launstein  has  scraped  this  loose  dirt  farther  back  from 
the  bottom  of  the  ditch  for  the  purpose  of  enabling  him 
to  drive  mowing  machines  and  other  farm  implements 
across  the  ditch.  We  are  not  convinced  that  this  has  in- 
creased the  capacity  of  the  ditch  for  carrying  water.  The 
ditch  has  not  been  lowered,  and  if  spread  out  over  more 
land  it  would  seem  that  more  water  would  percolate  into 
the  soil  than  if  it  were  kept  in  a  narrow  space.  Moreover, 
the  testimony  fairly  indicates  that  the  bottom  of  the  ditch 
is  not  now  at  as  low  a  grade  as  when  first  constructed. 

The  question  which  has  given  us  more  doubt  is  whether 
the  drainage  from  the  sag  hole  has  been  increased.  But 
upon  this  question  we  think  the  weight  of  the  testimony 
is  with  the  defendant,  that  from  the  time  the  land  was  im- 
proved the  custom  has  been  to  turn  an  ordinary  furrow 
from  these  sag  holes  in  the  ground  and  from  time  to  time 
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fill  in  tbe  sag  holes  by  scraping  dirt  into  them  freely.  Ex- 
cept in  filling  in  the  sag  holes  which  the  defendant  had, 
under  the  cases  cited,  a  perfect  right  to  do,  there  has  been 
no  increased  facility  of  flowage  from  the  sag  holes  or  ditch 
to  the  ravine  in  question.  We  are  satisfied,  therefore,  that 
upon  the  facts  the  complainant  has  failed  to  make  a  case. 

The  evidence  indicates  that  the  complainants'  relief  is 
open  to  himself;  that  by  reopening  and  keeping  open  this 
ditch  in  question,  or  if  not  by  this  means,  by  carr3ring  a 
ditch  on  the  westerly  side  of  the  highway  north  to  the  open 
ditch  referred  to,  he  can  take  care  of  the  water  which  in 
right  comes  from  defendant's  land  to  his  own. 

As  to  the  culvert,  the  evidence  is  that  this  culvert  is 
substantially  the  size — ^possibly  a  little  larger — ^than  the 
one  which  it  was  built  to  replace.  But  the  fact  of  its  being 
larger  does  not  injuriously  affect  the  complainant,  for  the 
•■•  reason  that  in  high  water  if  the  water  coming  from  de- 
fendant's premises  does  not  find  its  way  through  this  cul- 
vert it  will  force  its  way  across  the  highway  and  upon  the 
lands  of  complainant:  See  Chapel  v.  Smith,  80  Mich.  100, 
45  N.  W.  69. 

So  far  as  the  relief  prayed  for  by  defendant  against  com- 
plainant is  concerned,  we  think  that  the  embankment  which 
does  not  cross  the  open  ditch  extending  easterly  from  the 
sluice  in  question  cannot  be  said  to  work  injury  to  defend- 
ant by  damming  up  the  water.  It  is  lower  than  the  high- 
way opposite.  If  any  injury  results  to  defendant  it  must 
be  from  the  stoppage  of  this  drain.  We  think  complainant 
should  be  required  by  the  decree  to  keep  the  drain  in  ques- 
tion open  to  its  original  depth.  The  damages  proven  by 
defendant  are  insignificant — ^too  slight  indeed  to  be  con- 
sidered. 

The  decree  will  be  for  the  defendant  in  form  indicated 
in  this  opinion,  and  defendant  will  recover  costs  of  both 
courts. 

Grant,  Blair,  Ostrander  and  Hooker,  JJ.,  concurred. 


A  Land  Owner  in  Improving  Bia  Property  may  accelerate  the  flow 
of  sorf ace  water  from  hij  premises  to  those  of  his  neighbor,  without 
becoming  Uable  for  the  results,  if  he  does  onlj  what  is  necessary  to 
accomplish  the  improvement  and  is  not  negligent  in  doing  it:  Ginter 
V.  St.  Mark's  Church,  95  Minn.  14,  111  Anu  St.  Bep.  438.  Thus  he 
may  fill  up  pools  and  sag  holes  on  his  land:  See  the  note  to  MizeU 
T.  MeGowan,  85  Am.  St  Bep.  730.    And  he  may  deepen  the  depreseiom 
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in  the  rim  of  a  natural  basin  on  his  land,  through  which  the  water 
naturally  passes  upon  the  land  of  his  neighbor,  so  as  to  entirely  drain 
the  basin  and  discharge  upon  the  servient  estate  large  quantities  of 
water  which  otherwise  would  never  have  reached  it:  Ventoa  ete.  Be 
B.  Co.  ▼.  Adams,  221  SL  201,  112  Am.  St.  Bep.  171. 


DANLBY  V.  JBPPEBSON. 

[150  Mich.  690,  114  N.  W.  470.] 

WILLS— BeTocatiODr—BevlTal  by  Oral  DeeUrattons* — ^A  will 
revoked  by  express  declaration  contained  in  a  will  of  later  date  can- 
not be  revived  or  vitalized  by  the  destruction  of  the  later  will,  and 
•oral  declarations  of  the  testator  before  witnesses  expressing  a  desire 
that  the  prior  will  shall  stand  and  that  it  la  the  omi  which  ha  waats 
executed,     (p.  641.) 

The  facts  appear  from  the  dissenting  opinion  of  Mr.  Jus- 
tice McAlyay,  which  is  hereto  appended. 

Rockwell  &  Zimmerman,  for  the  appellant. 

Patterson  &  Patterson  and  M.  B.  Farrington,  for  the  ap- 
pellee. 

"*•  OSTBANDER,  J.  I  do  not  believe  that  the  members 
of  the  legal  profession,  generally,  have  understood  that  the 
\ise  of  the  word  "  re-publication, '*  in  the  opinion  in  Cheever 
V.  North,  106  Mich.  390,  58  Am.  St.  Rep.  499,  64  N.  W.  455, 
37  L.  R.  A.  561,  was  intended  to  commit  the  court  to  the 
doctrine  that  a  will,  revoked  either  by  express  declaration 
•contained  in  a  will  of  later  date  or  by  operation  of  law,  can 
be  vitalized  by  oral  declarations  of  the  testator.  Our 
statute,  unlike  that  of  some  other  states,  does  not  prescribe 
publication  as  one  of  the  forms  to  be  observed  in  executing 
A  will,  so  that  the  use  of  the  term  ''re-publication"  in  the 
opinion  cannot  be  referred  to  a  new  or  second  observance 
of  a  particular  form.  And  the  questions  considered  in 
Cheever  v.  North,  106  Mich.  390,  58  Am.  St.  Rep.  499,  64  N. 
W.  455,  37  L.  R.  A.  561,  did  not  require  a  determination  of  re- 
quirements necessary  to  establish  the  validity  of  a  will  once  ex- 
pressly revoked.  Treating  the  question  as  a  new  one,  consid- 
oring  the  policy  of  our  law  as  evidenced  by  the  statute  of 
frauds  and  the  statute  of  wills,  the  rule  of  law — to  the  employ- 
ment of  which  this  court  is  committed — ^that  a  revocatory 
clause  in  a  will  properly  executed  destroys,  at  once^  the  earlier 
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testament,  which  is  not  revived  bj  the  destruction  of  the 
revocatory  testament,  it  seems  to  me  that  the  legal  suffi- 
ciency of  the  earlier  will  should  not  be  determined  by  the 
intention  of  the  testator  as  evidenced  by  his  oral  declara- 
tions. The  safer  and  better  rule  is  that,  neither  will  being 
effective  without  some  further  action  on  the  part  of  the  tes- 
tator, his  intentions  should  be  expressed  in  writing,  for- 
mally sufficient  to  satisfy  the  statute:  In  re  Noon's  Will,  115 
Wis.  299,  95  Am.  St.  Rep.  944,  91  N.  W.  670.  See,  also, 
Lansing  v.  Haynes,  95  Mich.  16,  35  Am.  St.  Rep.  545,  54  N. 
W.  699;  Wirth  v.  Wirth,  149  Mich.  687,  113  N.  W.  306. 
This  court,  having  declined  to  foUow  the  rule  of  the  English 
law  courts,  is  not  relegated  of  necessity  to  that  of  the  eccle- 
siastical tribunals:  See  these  rules  stated  and  compared  in 
Rudisill's  Exr.  v.  Rodes,  29  Gratt.  (Va.)  147.  And  if 
revival  of  a  ■•^  will  expressly  revoked  may  be  accom- 
plished by  oral  statements,  there  is  no  apparent  reason  why 
intention  may  not  be  considered  for  such  a  purpose  when  a 
will  is  revoked  by  operation  of  law.  In  either  case  the  will 
stands  revoked;  in  either  case  the  testator  may,  undoubt- 
edly, make  a  new  will  precisely  like  the  one  revoked.  In 
my  opinion,  the  court  below  was  right,  and  the  judgment 
should  be  affirmed. 

Grant,  C.  J.,  and  Blair,  Montgomery,  Hooker  and  Car- 
penter, JJ.,  concurred  with  Ostrander,  J. 

Mt.  Justice  McAlyay  Dellyered  a  Dissenting  Opinion,  which  was 
concurred  in  by  Mr.  Justice  Moore.  Mr.  Justice  McAlvay  said,  in 
part,  that  "On  October  6,  1905,  Edwin  B.  Jefferson,  of  the  age  of 
seventy-three  years,  made  his  last  will  and  testament,  disposing  of 
all  of  his  estate.  It  is  unnecessary  to  set  forth  this  instrument,  as  no 
question  is  raised  as  to  its  provisions  or  the  regularity  of  its  execu- 
tion. It  contained  a  clause  revoking  all  former  wills.  Proponent,  a 
nephew  of  deceased,,  was  named  executor.  This  will  was  signed  by 
the  testator  and  witnessed  at  the  banking  office  of  Mr.  Jossman,  in 
Clarkston,  Michigan,  where  he  resided.  This  will  remained  in  the 
bank  with  testator's  other  papers  until  seven  or  eight  weeks  later, 
when  he  requested  Mr.  Jossman  to  come  to  his  house,  saying  that  he 
desired  to  make  another  wiU.  The  second  will  was  drawn  as  testator 
directed.  The  first  will  was  used  as  a  guide  and  but  one  material 
change  was  made.  When  the  second  will  was  made  the  first  one  was 
left  with  the  testator  and  the  second  was  kept  at  the  bank.  The 
second  will  named  the  same  executor  as  the  first|  and  contained  a 
elause  revoking  all  former  wills. 

Am.  St.  Bep.,  Vol.  121—41 
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"Ob  February  20,  1906,  the  testator,  who  at  the  time  was  stopping 
at  the  house  of  his  cousin,  Mrs.  Helen  Beach,  in  Cljde,  requested 
proponent  to  go  to  the  bank  at  Clarkston  and  upon  his  written  order 
get  him  this  secQud  wilL  Proponent,  accompanied  bj  Mr.  Beach, 
went  to  Clarkston  and  received  the  will  from  the  bank,  and  also  went 
to  testator's  house  in  the  same  village  and  got  the  first  will  for  him 
from  his  familj  Bible,  where  it  had  been  kept.  They  brought  both 
wills  and  gave  them  into  his  hands.  Testator  then  stated  that  he 
had  done  wrong  in  cutting  out  Mrs.  Beach,  and  he  wanted  to  correct 
it  by  destroying  the  last  will  and  letting  the  other  stand,  in  which 
Mrs.  Beach  was  mentioned.  He  took  both  wills  and  examined  them 
closely,  reading  them  through.  He  then  gave  proponent  the  last  will, 
directing  him  to  burn  it.  After  the  last  will  was  burned  testator 
put  the  first  will  in  its  envelope  and  sealing  it  handed  it  to  proponent 
saying,  'Hold  the  will,  because  that  is  the  will  I  want  executed.' 
Four  persons  were  present  at  the  time  of  this  occurrence,  two  of  whom 
were  not  interested.  It  was  admitted  that  all  of  them  would  testify 
to  these  facts  as  here  related.  The  earlier  will  is  the  one  contested 
in  this  suit.  Upon  these  undisputed  facts,  at  contestant's  request, 
the  trial  judge  directed  a  verdict  in  his  behalf.  Proponent  assigns 
error  upon  such  direction.  A  motion  for  a  new  trial  was  denied, 
upon  which  error  is  also  assigned.  Proponent  asks  this  court  to  re- 
verse the  judgment  of  the  circuit  court. 

"There  is  but  one  question  in  the  case,  whether  a  will  once  re- 
voked by  an  express  revoking  clause  in  a  later  will  can  be  revived 
on  the  destruction  of  the  later  will  where  the  prior  will  has  been 
carefully  preserved  by  the  testator,  and  where  the  testator,  in  the 
presence  of  disinterested  witnesses,  solemnly  and  deliberately  directed 
that  the  later  will  be  burned,  and  at  the  time  of  its  destruction 
directed  the  executor  to  hold  the  prior  will,  declaring  that  it  waa 
the  will  he  wanted  executed,  and  at  the  same  time  giving  his  reasons 
for  such  action  and  direction." 

Mr.  Justice  McAlvay  cited  the  cases  of  Scott  v.  Fink,  45  Mich.  241, 
7  N.  W.  799,  Stevens  v.  Hope,  52  Mich.  65,  17  N.  W.  698,  and  Cheever 
V.  North,  106  Mich.  390,  58  Am.  St  Rep.  499,  37  L.  R.  A.  561,  64 
N.  W.  455,  and  said  that  "From  these  decisions  we  find  that  it  is 
clearly  established  in  this  state  that  the  mere  destruction  of  a  will 
which  expressly  revokes  a  former  will  does  not  revive  the  earlier  will; 
but  that  a  re-publication  is  necessary.  The  law  is  too  well  settled  in 
this  state  upon  this  proposition  to  again  go  over  the  ground  covered 
by  the  Michigan  cases  above  cited  and  the  authorities  upon  which 
they  rest.  Upon  these  authorities  it  is  clear  that  the  first  will  of 
Mr.  Jefferson — ^being  the  will  offered  for  probate  in  the  case  at  bar- 
was  expressly  revoked  by  the  later  will,  and  is  now  of  no  force  or 
effect  unless,  by  the  destruction  of  the  later  will  and  the  acts  and 
declarations  ef  the  testator  at  the  time  of  such  destruction,  this  will 
wai  revived  by  re-publication.    It  is  clear  that  both  cases  above 
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quoted,  M  well  as  the  eases  eited  by  them,  hold  that  such  a  will 
may  be  revived.  In  several  of  the  United  States  and  in  England 
statutes  provide  the  method  for  the  revival  and  re-publication  of  re- 
voked wills.     In  this  state  there  is  no  such  statutory  provision. 

'*In  Cheever  v.  North,  106  Mich.  390,  58  Am.  St.  Bep.  499,  64  N. 
W.  455,  37  L.  B.  A.  561,  this  eourt  said:  'The  former  will  thus  revoked 
cannot  be  revived  except  by  re-publication. '  Our  statute  does  not  spec- 
ify publication  as  a  requisite  to  the  validity  of  a  will.  In  those  states 
where  publication  is  expressly  required  by  statute  the  courts  have  held 
that  any  method  whereby  the  testator  communicates  to  the  witnesses 
that  the  instrument  is  his  last  will  and  testament  is  a  sufficient  publica- 
tion: Buzby  ▼.  Darnell,  52  N.  J.  Eq.  337,  31  Atl.  382;  Elkinton  v. 
Brick,  44  N.  J.  Eq.  154,  15  Atl.  391,  1  L.  B.  A.  161;  Lane  ▼.  Lane, 
95  N.  Y.  494;  In  re  Beckett,  103  N.  Y.  167,  8  N.  E.  506;  In  re  Hunt. 
110  N.  Y.  278,  18  N.  E.  106." 

In  conclusion,  Mr.  Justice  McAIvay  said  that  ''under  the  circum- 
stances of  this  ease,  the  acts  and  declarations  of  the  testator  as  above 
stated,  in  the  presence  of  disinterested  witnesses,  clearly  indicated 
his  intent  and  purpose  not  to  die  intestate,  but  to  revive  his  former 
will,  and  such  acts  and  declarations  amounted  to  and  were  a  re* 
publication  of  said  will,  which  thereby  revived  and  operated  as  the 
last  will  of  proponent's  decedent." 


T?ie  Sevivdl  of  "Revoked  Wills  is  discussed  in  the  notes  to  Matter  of 
Stickney,  75  Am.  St.  Bep.  249,  and  Harpwell  v.  Sively,  76  Am.  Dec. 
652. 


MORSE  V.  HAYES. 

[150  Mich.  597,  114  N.  W.  397.] 

LIMITATION  OF  ACTIONS— Death  of  Debtor— Extension  of 
Time. — A  statute  providing  that  if  any  person  entitled  to  bring 
any  of  the  actions  before  mentioned  therein,  or  liable  to  any  such 
action,  shall  die  before  the  expiration  of  the  time  limited  therein 
or  within  thirty  days  after  the  expiration  of  such  time,  and  the 
action  survives,  it  may  be  commenced  by  or  against  the  executor  or 
administrator  of  the  deceased,  or  the  claim  may  be  proved  as  a 
debt  against  the  estate  of  the  deceased,  at  any  time  within  two  years 
after  granting  letters  testamentary  or  of  administration,  and  not 
afterward,  if  barred  by  the  provisions  of  the  statute,  docs  not  apply 
to  causes  of  action  barred  more  than  thirty  days  before  death,  nor 
to  causes  of  action  not  barred  until  more  than  two  years  after  the 
granting  of  letters  testamentary  or  of  administration,     (pp.  646,  648.) 

Morse  &  Locke,  for  the  appellant. 

E.  A.  and  W.  E.  Hawley,  for  the  appellee. 
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•»•  CARPENTER,  J.  This  suit  is  brought  to  recover 
upon  a  judgment  rendered  in  the  circuit  court  for  the 
county  of  Ionia  on  the  16th  of  September,  1895,  against 
said  defendant,  and  in  favor  of  George  W.  Webber  and 
Andrew  J.  Webber,  a  copartnership  doing  business  as  Web- 
ber Bros.  George  W.  Webber  died  January  15,  1900. 
Prom  this  time  the  surviving  partner,  Andrew  J.  Webber, 
had  possession  of  the  partnership  assets  until  his  death, 
which  occurred  October  17, 1902.  November  28,  1902,  Mary 
C.  Webber  was  appointed  executrix  of  the  last  will  and 
testament  of  the  said  Andrew  J.  Webber,  and  at  once  quali- 
fied as  such,  and  has  continued  in  that  office  until  the  pres- 
ent time.  In  May,  1903,  the  executrix  of  George  W.  Web- 
ber filed  a  bill  for  an  accounting  in  the  circuit  court  for 
the  county  of  Ionia,  in  chancery,  against  the  executrix  of 
said  Andrew  J.  Webber.  During  the  progress  of  said  cause 
plaintiffs  were  appointed  receivers  of  the  partnership 
effects.  They  commenced  this  suit  on  the  24th  of  Septem- 
ber, 1906.  The  question  is  whether  the  action  is  barred 
by  the  statute  of  limitations.  The  circuit  court  decided 
that  it  was  not,  and  rendered  a  judgment  in  favor  of  plain- 
tiffs. Is  that  decision  correct?  The  action  is  clearly  and 
confessedly  barred  by  the  statute,  unless  it  is  preserved  by 
section  9737  of  3  Compiled  Laws.  That  section  reads:  ^'If 
any  person  entitled  to  bring  any  of  the  actions  before  men- 
tioned in  this  chapter,  or  liable  to  any  such  actions  [the 
action  in  question  is  one  of  the  before-mentioned  actions 
described  in  the  chapter],  shall  die  before  the  expiration 
of  the  time  herein  limited  or  within  thirty  days  after  the 
expiration  of  the  said  time,  and  if  the  cause  ^"^  of  action 
does  by  law  survive,  the  action  may  be  commenced  by  or 
against  the  executor  or  administrator  of  the  deceased  person 
or  the  claim  may  be  proved  as  a  debt  against  the  estate  of 
the  deceased  person,  as  the  case  may  be,  at  any  time  within 
two  years  after  granting  letters  testamentary  or  of  admin- 
istration, and  not  afterward,  if  barred  by  the  provisions  of 
this  chapter." 

By  the  provisions  of  that  chapter  (see  section  9751,  3 
Compiled  Laws)  this  action  might  be  brought  ''within  ten 
years  after  the  entry  of  the  judgment,  and  not  afterward"; 
that  is,  it  would  be  barred  on  the  16th  of  September,  1905. 
It  follows,  therefore,  that  November  28,  1902,  when  letters 
testamentary  were  granted  to  the  executrix  of  Andrew  J. 
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Webber  there  remained  a  period  of  two  years,  nine  months, 
and  eighteen  days  in  which  this  action  might  be  brought. 
The  action  was  barred  because  not   brought   within   this 
time,  unless  that  time  was  extended  by  section  9737.    Does 
section  9737  extend  this  timet    It  was  contended  by  the 
appellee  and  decided  by  the  learned  circuit  judge  that  it 
does.    Their  contention  is  based  upon  the  case  of  Stringer 
V.  Stephens'  Estate,  146  Mich.  181,  117  Am.  St.  Rep.  620, 
109  N.   W.    269,    8   L.    R.   A.,   N.    S.,   393,   recently    de- 
cided by  this  court.    That  case  does    support    their    con- 
tention.   This  court    there    decided   that   ''from    the  time 
of  her  (the  creditor's)  death  the  running   of   the   statute 
was   suspended    until    two    years    from    the    appointment 
of  her    administrator.''    The   opinion   in   that   case   pro- 
ceeds upon  the  ground — ^not  that  the  question  of  the  proper 
construction  of  the  section  is  an  open  one — but  that  it  has 
already  been    authoritatively  determined    by    this    court. 
That  decision  is,  therefore,  based,  not  upon  argument,  but 
upon    authority.    The    authority    relied  upon  is  Field  v. 
Loveridge,  114  MicK.  220,  72  N.  W.  160.    In  Field  v.  Love- 
ridge,  the  court  said:  "The  statute  of  limitations  would  be 
suspended  at  her  (the  creditor's)  death.    The  statute  would 
not  commence  to  run  again  until  two  years  after  letters 
of  administration  were  granted." 

In  that  case  the  letters  of  administration  were  granted 
August  ^^^  11,  1893,  and  suit  was  commenced  November 
20,  1894.  Under  what  we  shall  endeavor  to  show  was  a 
proper  construction  of  the  statute  suits  might  be  com- 
menced at  any  time  within  said  two  years  after  the  letters 
are  granted.  There  was  no  occasion,  therefore,  for  the 
court  to  say  the  statute  was  suspended  during  these  two 
years  and  that  statement  was,  therefore,  a  mere  dictum. 
In  First  Nat.  Bank  of  Paw  Paw  y.  Sherman's  Estate,  117 
Mich.  602,  76  N.  W.  97,  the  opinion  states:  "The  death  of 
the  debtor  suspends  the  running  of  the  statute  of  limita- 
tions. It  suspends  the  statute  for  two  yean  after  granting 
letters  testamentary  or  of  administration^  and  not  after- 
ward." 

The  decision  in  that  ease  did  not,  however,  accord  with 
this  statement.  One  of  the  claims  in  suit  was  dated  De- 
cember 27,  1886,  and  was  due  six  months  after  date,  or 
June  27,  1887.  The  debtor  died  December  22,  1887.  Let- 
ten  of  administration  were  granted  Januaiy  26,  1891.    It 
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will  be  observed  that  the  statute  of  limitations  had  run  less 
than  six  months  at  the  time  the  debtor  died.  If  it  is  true 
that  the  operation  of  the  statute  was  suspended  from  the 
creditor's  death  until  two  years  after  the  grant  of  said 
letters,  this  claim  would  not  have  been  barred  until  July 
31,  1893 ;  but  this  court  in  that  case  held  that  it  was  barred 
on  or  before  March  9,  1897 — ^the  date  of  its  presentation 
against  the  estate. 

We  feel  compelled  to  say  that  the  statute  is  not  open  to 
the  construction  contended  for  by  appellee,  and  that  the 
decision  of  Stringer  v.  Stephens'  Estate,  146  Mich.  181,  117 
Am.  St.  Rep.  620,  109  N.  W.  269,  8  L.  R.  A.,  N.  S.,  393,  must 
be  overruled.  The  language  of  the  statute  is  not  ambigu- 
ous. It  contains  no  language  to  indicate  that  the  opera- 
tion of  the  statute  of  limitations  is  suspended  from  the  time 
of  death  until  two  years  after  the  grant  of  letters  of  ad- 
ministration. It  gives  a  period  of  two  years — ^and  of  two 
years  only — ^after  the  grant  of  letters  testamentary  or  of 
administration  in  which  lo  enforce  certain  causes  of  action. 
What  are  the  causes  of  action  which  may  be  enforced  "at 
any  time  within  [said]  two  years!"  Manifestly  ^*  they 
are  the  causes  of  action  which  would  otherwise  become 
barred  in  the  period  ensuing  between  the  thirty  days  before 
death  and  the  two  years  after  the  granting  of  letters  of 
administration.  This  was  the  construction  placed  by  the 
supreme  court  of  Wisconsin  (see  Curran  v.  Witter,  68  Wis. 
16,  60  Am.  St.  Rep.  827,  31  N.  W.  705,  and  Palmer  v. 
O'Rourke,  130  Wis.  507,  110  N.  W.  389)  upon  a  section 
differing  in  no  material  respect  from  that  under  considera- 
tion, except  this,  viz.,  it  did  not  contain  the  words  **and 
not  afterward,  if  barred  by  the  provisions  of  this  chapter." 
We  think  that  construction  correct.  Otherwise,  we  would 
impute  to  the  legislature  the  intent  to  include  among  the 
causes  of  action  which  might  be  enforced  in  said  two  years 
either  or  both  of  the  following  classes:  (a)  Causes  of  action 
which  were  barred  more  than  thirty  days  before  death; 
and  (b)  causes  of  action  which  were  not  barred  until 
more  than  two  years  after  the  granting  of  letters  testa- 
mentary or  of  administration.  It  is  clear  and  everyone 
will  concede  that  causes  of  action  embraced  in  class  **a" — 
those  that  become  barred  by  the  statute  of  limitations  more 
than  thirty  days  before  death — are  not  included  in  the 
section.    It  is  equally  clear  that  causes  of  action  embraced 
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in  class  **b" — those  that  have  more  than  two  years  to  run 
after  the  grant  of  letters  testamentary  or  of  administra- 
tion— are  not  included.  For,  if  they  are,  we  must  declare 
that  the  legislature,  in  attempting  to  enlarge  the  time  for 
the  enforcement  of  causes  of  action  that  had  just  expired 
or  were  about  to  expire,  intended  to  shorten  the  time  for 
the  enforcement  of  other  causes  of  action.  It  is  clear  that 
it  had  no  such  intent. 

Does  that  section  have  a  different  meaning  because  the 
legislature,  after  stating  the  cause  of  action  mentioned  in 
the  section  might  be  enforced  ''at  any  time  within  two 
years,"  added  the  following  significant  words,  "and  not 
afterward,  if  barred  by  the  provisions  of  this  chapter"} 
Manifestly  not.  Those  added  words,  instead  of  detracting 
from,  strengthen  the  foregoing  reasoning.  They  are  equiva- 
lent to  an  express  declaration  ^^^  that  the  causes  of  action 
which  may  and  must  be  enforced  within  said  two  years  are 
only  those  which  would  otherwise  become  "barred" — 
barred  before  the  lapse  of  said  two  years — "by  the  pro- 
visions of  this  chapter."  They  remove  all  possibility  of 
inferring — and  as  already  stated,  I  do  not  think  that  in 
their  absence  we  could  have  so  inferred — ^that  the  section 
covers  causes  of  action  which  do  not  become  barred  in  the 
time  therein  mentioned. 

We  conclude,  therefore,  that  causes  of  action  which  do 
not  become  barred  within  the  time  mentioned  in  the  sec- 
tion— and  that  includes  causes  of  action  like  that  in  con- 
troversy, which  are  not  barred  within  two  years  after  the 
granting  of  letters  testamentary  or  of  administration — are 
in  no  way  affected  by  the  section. 

This  construction  gives  proper  effect  to  the  language  of 
the  legislature.  It  accords  with  justice  and  good  sense. 
Those  having  causes  of  action  which  are  not  affected  by  the 
section,  viz.,  causes  of  action  which  are  not  barred  within 
two  years  after  the  grant  of  letters  testamentary  or  of  ad- 
ministration, already  have  more  than  two  years  in  which  to 
enforce  them.  Those  having  causes  of  action  which  are 
affected  by  the  section,  viz.,  causes  of  action  which  are 
barred  within  two  years  after  the  grant  of  letters  testa- 
mentary or  of  administration,  are  given  two  years  for  their 
enforcement.  The  section  thus  insures  a  period  of  two 
years  after  the  grant  of  letters  testamentary  or  of  admin- 
istration for  the  enforcement  of  all  causes  of  action  which 
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survive  death.  (Ihcluded  among  these  caaaes  of  action  are^ 
as  heretofore  stated,  those  which,  except  for  the  section, 
become  barred  thirty  days  before  death.)  This  would  seem 
to  accomplish  the  legislative  purpose  of  granting  a  reasona* 
ble  time  for  the  enforcement  of  all  such  causes  of  action 
which  survive  death.  According  to  the  construction  con- 
tended for  by  appellee,  if  a  judgment  creditor  or  debtor 
should  die  within  the  first  year  after  a  judgment  was  ren- 
dered, the  statute  of  limitations  would  not  bar  action 
thereon  until  eleven  years  after  the  grant  of  letters  testa- 
mentary or  of  administration;  ^^  while  if  there  had  been 
no  death,  or  if  the  judgment  had  been  rendered  after  death,, 
action  would  have  been  barred  in  ten  years.  Other  in- 
stances leading  to  consequences  quite  as  absurd  will  readily 
suggest  themselves. 

We  conclude  that  section  9737  has  no  application  to  the 
action  in  controversy,  and  that  the  circuit  court  erred  in 
refusing  to  direct  a  verdict  for  defendant. 

The  judgment  should  be  reversed,  and  no  new  trial 
granted. 

Grant,  C.  J.,  and  Blair,  Montgomery,  Ostrander,  Hooker 
and  Moore,  JJ.,  concurred. 

McAlvay,  J.,  concurred  in  the  result 


Vcf  AiUhofities  bearing  upon  the  qnestion  inTolved  in  tlie  principal 
ease,  lee  Black  y.  Elliott,  63  Kan.  211,  88  Am.  St.  Bep.  239;  Bowan 
▼.  Chenoweth,  49  W.  Va.  287,  87  Am.  St.  Bep.  796;  Guethler  v. 
Altman,  26  Ind.  App.  587,  84  Am.  St  Bep.  313;  Moore  V.  BunelL  13a 
GaL  297,  85  Am.  St  Bep.  160. 
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HBMAN  CONSTRUCTION  COMPANY  v.  WABASH  RAIL- 
ROAD COMPANY. 

[208  Mo.  172,  104  8.  W.  67.] 

TAXATIOK,  SPEOIAIi — Street  ImproTement— Ballioad  Bigbt 
of  Way. — ^Under  a  city  charter  expressly  providing  that  all  property 
within  a  defined  district  to  be  benefited  shall  be  subject  to  special 
taxes  for  street  improvement  therein,  railroad  rights  of  way  withia 
such  district  are  subject  to  such  taxes,     (p.  655.) 

TAXATIOK,  SPEOIAIi— Bailroad  Bigbt  of  Way— PubUc 
Highwaya. — ^A  railroad  right  of  way  is  not  a  public  highway  within 
the  meaning  of  a  constitutional  provision  exempting  public  highways 
from  taxation,  bo  as  to  exempt  it  from  apecial  taxes  for  local  im- 
provements within  a  city.     (p.  659.) 

TAXATIOK,  SPEOIAIr— Railroad  Bigbt  of  Way— Uen  for 
Taxes. — Under  a  city  charter  expressly  providing  that  all  property 
within  a  defined  district  to  be  benefited  shall  be  subject  to  special 
taxes  for  street  improvements  therein,  an  assessment  and  tax  bill  for 
such  purpose  against  a  railroad  right  of  way  therein  is  a  lien  thereon., 
(p.  661.) 

H.  Grovep,  H.  P.  Rogers  and  C.  W.  Bates,  for  the  appel- 
lant. 

H.  W.  Blodgett,  for  the  respondents. 

*'^*  BURGESS,  J.  This  is  a  suit  on  a  special  tax  bill  for 
street  improvement,  issued  by  the  city  of  St.  Louis  in  favor  of 
the  plaintiff,  against  real  property  in  said  city  owned  in  fee  by 
the  defendant  railroad  company,  and  upon  which  the  other  de- 
fendants in  the  case  hold  encumbrances  by  way  of  deeds 
of  trust,  part  of  which  property  is  used  by  said  defendant 
railroad  company  as  part  of  its  right  of  way  over  which 
it  operates  trains.  The  origin  of  the  special  tax  bill  was 
the  enactment  of  an  ordinance  by  the  municipal  assembly  of 
the  city  of  St.  Louis,  providing  for  the  paving  of  Audubon 
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avenue  with  vitrified  brick,  between  Taylor  and  Euclid 
avenues,  in  said  city. 

The  petition  is  in  the  usual  form  for  the  enforcement 
*''*  of  a  special  tax  bill  i^ued  by  the  city  of  St.  Louis 
for  proportionate  cost  of  construction  of  a  street  adjacent 
to  the  property  of  the  defendant  railroad  company.  It  al- 
leges the  incorporation  of  the  various  defendants,  their  in- 
terests in  the  property,  which  is  fully  described,  the  par- 
ticulars of  the  tax  bill,  notice  of  the  issuance  thereof,  and 
concludes  with  prayer  for  judgment  for  the  amount  of  the 
bill,  with  interest  and  costs,  and  that  the  same  be  declared  a 
special  lien  against  the  real  estate  described. 

The  amended  answer  of  the  defendant  railroad  company, 
and  of  all  the  other  defendants  answering,  sets  forth  the 
defenses:  First,  general  denial;  second,  that  the  pretended 
assessment  violates  the  constitution  and  laws  of  Missouri 
and  of  the  United  States;  third,  exemption  from  assess- 
ment; fourth,  that  the  land  assessed  is  exempt  because  a 
part  of  a  right  of  way,  and,  therefore,  a  public  highway; 
fifth,  exemption  from  said  assessment,  and  any  lien  claimed 
thereunder,  as  a  right,  privilege,  title  and  immunity  guar- 
anteed under  the  constitution  and  laws  of  Missouri  and  of 
the  United  States,  and  the  charter  of  the  city  of  St.  Louis. 

It  was  admitted  by  counsel  that  the  special  tax  bill  sued 
on.  No.  19,590,  dated  November  7,  1903,  and  which  was  in- 
troduced in  evidence  without  objection,  was  signed  by  the 
proper  officers  of  the  city  of  St.  Louis,  and  that  said  tax 
bill  remains  unpaid ;  that  notice  of  issuance  of  the  said  tax 
bill  was  duly  given  to  defendants  by  plaintiff,  and  that  on 
the  fifth  day  of  April,  1904,  defendant,  the  Wabash  Rail- 
road Company,  was  duly  served  with  notice  to  the  effect 
that  owing  to  its  failure  to  pay  the  first  installment  of  said 
tax  bill  within  the  time  provided  by  law,  plaintiff,  as 
holder  of  said  bill,  had  exercised  its  option  and  declared 
the  entire  bill  to  be  immediately  due  and  collectible. 

The  evidence  shows  that  the  main  line  of  the  Wabash 
railroad  on  which  its  trains  pass  eastward  and  *''•  west- 
ward run  on  and  along  the  length  of  the  strip  of  land  in 
question,  but  that  a  portion  of  same,  fronting  twenty-five 
feet  on  Euclid  avenue  and  extending  eastwardly  between 
parallel  lines,  at  least  two  hundred  and  fifty  feet,  had  no 
tracks  upon  it  at  the  time  of  the  assessment  and  trial.  De- 
fendant offered  evidence  showing  that  it  had  paid  certain 
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special  tax  bills  arising  out  of  the  same  street  improve- 
ments and  which  were  assessed  against  its  ground  fronting 
Euclid  and  Audubon  avenues,  laid  off  and  platted  as  lots, 
and  upon  which  no  railroad  tracks  were  laid,  and  which 
was  not  used  for  railroad  purposes. 

The  cause  was  tried  without  a  jury.  At  the  conclusion 
of  the  evidence,  plaintiff  asked  the  court  to  declare  the  law 
as  follows:  "The  court,  sitting  as  a  jury,  declares  the  law 
to  be  that  the  special  tax  bill  offered  and  received  in  evi- 
dence makes  a  prima  facie  case  for  plaintiff,  and  that  it 
being  admitted  that  defendants  are  the  owners  in  fee  of 
the  property  described  in  said  tax  bill,  the  mere  fact  that 
railroad  tracks  are  laid  on  portions  of  said  ground  and 
constitute  a  part  of  the  main  line  of  the  Wabash  Railway 
Company,  between  St.  Louis  and  Kansas  City,  is  no  defense 
to  plaintiff's  cause  of  action";  which  requested  declaration 
of  law  the  court  refused  to  give,  and  plaintiff  duly  ex- 
cepted. 

At  the  instance  of  defendants,  the  court  declared  the 
law  as  follows:  "The  court  gives,  at  the  request  of  defend- 
ants, the  instruction  that,  under  the  pleadings  and  all  evi- 
dence, plaintiff  is  not  entitled  to  recover,"  to  the  giving 
of  which  declaration  of  law  plaintiff  duly  excepted. 

At  the  same  term  of  court  judgment  was  rendered 
against  plaintiff  and  in  favor  of  defendant  for  costs,  from 
which  judgment  plaintiff,  after  filing  an  unsuccessful  mo- 
tion for  a  new  trial,  appealed  to  this  court. 

^'^  Section  5,  article  10  of  the  constitution  of  Missouri 
provides:  "All  railroad  corporations  in  this  state,  or  doing 
business  therein,  shall  be  subject  to  taxation  for  state, 
county,  school,  municipal  and  other  purposes,  on  the  real 
and  personal  property  owned  or  used  by  them,  and  on  their 
gross  earnings,  their  net  earnings,  their  franchises  and 
their  capital  stock." 

While  a  distinction  is  made  between  local  assessments 
and  taxes  levied  for  general  revenue  purposes,  in  that  an 
assessment  for  a  local  improvement  is  not  a  tax  within  the 
meaning  of  the  constitutional  provision  requiring  uniform- 
ity of  taxation,  it  is  in  a  sense  a  tax,  not,  however,  for  the 
purpose  of  sustaining  the  government,  but  imposed  upon 
individual  property  upon  the  theory  that  such  property 
receives  a  special  benefit  different  from  the  general  one 


652  Amsbigan  Stais  Bbpobtb,  Vol.  121.    [IfiaBoorv 

which  the  owner  enjoys  in  common  with  others;  in  other 
words,  an  assessment  for  benefits. 

That  portion  of  section  14,  article  6  of  the  amended  char* 
ter  of  the  eity  of  St.  Louis,  under  which  the  assessment  in. 
this  case  was  made,  is  as  follows : 

^^  Special  taxes  for  the  improvements  of  streets,  avenuea 
and  public  highways  shall  be  levied  and  assessed  as  follows : 
The  total  cost  of  grading  and  preparing  the  roadbed  for 
the  superstructure,  placing  foundation,  curbing,  guttering,, 
roadway  paving  and  crosswalks  for  the  street  embraced  in 
the  improvement,  including  all  intersections  of  streets  and 
alleys,  shall  be  ascertained  and  one-fourth  thereof  shall  be 
levied  and  assessed  upon  aU  the  property  fronting  upon  or 
adjoining  the  improvements,  in  the  proportion  that  the 
frontage  of  each  lot  so- fronting  or  adjoining  bears  to  the 
total  aggregate  of  frontage  of  all  lots  or  parcels  of  ground 
fronting  upon  or  adjoining  the  improvement,  and  the  re- 
maining three-fourths  of  the  cost  so  ascertained  shall  be 
levied  and  assessed  as  a  special  tax  upon  all  the  property 
in  the  district  to  be  defined  and  boimded  ^^^  as  hereinafter 
provided,  in  the  proportion  that  the  area  of  each  lot  or 
parcel  of  ground  or  the  part  of  such  parcel  of  ground  lying 
within  the  district  bears  to  the  total  area  of  the  district, 
exclusive  of  streets  and  alleys. 

''The  districts  herein  referred  to  shall  be  established  as 
follows:  A  line  shall  be  drawn  midway  between  the  street 
to  be  improved  and  the  next  x>Ar&llel  or  converging  street 
on  each  side  of  the  street  to  be  improved,  which  line  shall 
be  the  boundary  of  the  district,  except  as  hereinafter  pro- 
vided, namely:  If  the  property  adjoining  the  street  to  be 
improved  is  divided  into  lots,  the  district  line  shall  be  so 
drawn  as  to  include  the  entire  depth  of  all  lots  fronting 
on  the  street  to  be  improved.  If  the  line  drawn  midway  as 
above  described  would  divide  any  lot  lengthwise  or  ap- 
proximately lengthwise,  and  the  average  distance  from  the 
midway  line  so  drawn  to  the  nearer  boundary  line  oS  the 
lot  is  less  than  twenty-five  feet,  the  district  line  shall  in 
such  case  diverge  to  and  follow  the  said  nearer  boundary 
line.  If  there  is  no  parallel  or  converging  street  on  either 
side  of  the  street  to  be  improved,  the  district  line  shall  be 
drawn  three  hundred  feet  from  and  parallel  to  the  street 
to  be  improved;  but  if  there  be  a' parallel  or  converging 
street  on  one  side  of  the  street  to  be  improved  to  fix  and 
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locate  the  district  line,  then  the  district  line  on  the  other 
side  shall  be  drawn  parallel  to  the  street  to  be  improved  and 
at  the  average  distance  of  the  opposite  district  line  so  fixed 
and  located.  Provided,  that  if  any  property  in  a  district 
established  as  herein  provided  is  not  liable  to  special  assess- 
ment, the  city  shall  pay  the  proportion  of  cost  of  the  im- 
provement which  would  have  been  asssessed  against  such 
property.  All  of  the  property  in  the  lots,  blocks  or  tracts 
of  land  lying  between  the  streets  to  be  improved  and  the 
district  lines  established  as  above  specified,  shall  consti- 
tute the  district  aforesaid." 

It  will  be  noted  that  this  section  expressly  provides 
^^  that  "all  the  property"  in  the  district  to  be  defined 
and  bounded  as  therein  provided  shall  be  subject  to  special 
taxes  for  the  improvement  of  streets,  avenues  and  public 
highways.  It  exempts  no  property  from  its  operation,  and 
if  the  defendant  railway  company  is  exempt  from  the  taxes 
sued  for,  the  burden  rests  upon  it  to  show  why  it  is  so 
exempt. 

Under  the  law  of  this  state,  as  declared  by  the  higher 
courts,  it  is  well  settled  that  special  assessments  for  local 
improvements  are  a  constitutional  exercise  of  the  taxing 
power  (Garrett  v.  St.  Louis,  25  Mo.  505,  69  Am.  Dec.  475; 
Heman  v.  Allen,  156  Mo.  534^  57  S.  W.  559 ;  Barber  Asphalt 
Paving  Co.  v.  French,  158  Mo.  534,  58  S.  W.  434,  54  L.  B.  A. 
592,  181  U.  S.  324,  21  Sup.  Gt.  Eep.  625,  45  L.  ed.  879),  and 
that  "it  is  within  the  power  of  the  legislature  of  the  state 
to  create  special  taxing  districts,  and  to  charge  the  cost 
of  local  improvements,  in  whole  or  in  part,  upon  the  prop- 
erty in  said  district,  either  according  to  valuation  or  super- 
ficial area  of  frontage":  Webster  v.  City  of  Fargo,  181  U. 
S.  394,  21  Sup.  Ct.  Bep.  623,  45  L.  ed.  912 ;  Prior  v.  Buehler 
&  Cooney  Construction  Co.,  170  Mo.  439,  71  S.  W.  205; 
Barber  Asphalt  Paving  Co.  v.  French,  158  Mo.  534,  58  S. 
W.  434,  54  L.  E.  A.  592,  181  U.  S.  324,  21  Sup.  Ct.  Bep.  625, 
45  L.  ed.  879 ;  Spencer  v.  Merchant,  125  U.  S.  345,  8  Sup. 
Ct.  Bep.  921,  31  L.  ed.  673 ;  Egyptian  Levee  Co.  v.  Hardin, 
27  Mo.  495,  72  Am.  Dec.  476.  It  has  also  been  ruled  that 
the  provisions  of  article  10  of  the  constitution  of  Missouri, 
in  regard  to  taxation,  are  applicable  only  to  taxation  in  the 
ordinary  acceptation  of  the  term,  and  are  inapplicable  to 
these  special  assessments  (Farrar  v.  St.  Louis,  80  Mo.  379, 
And  cases  cited),  and  the  same  rule  is  held  as  to  sections 
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3,  4  and  11,  as  to  the  uniformity  of  taxation :  Farrar  v.  St. 
Louis,  80  Mo.  379 ;  City  of  St.  Joseph  v.  Owen,  110  Mo.  445, 
19  S.  W.  713. 

It  is  insisted  by  defendant  that  the  tax  bill  sued  on  has 
no  life  except  as  a  lien  upon  the  specific  property  described 
therein,  and  that  unless  the  lien  sought  to  be  enforced  can 
attach  to  the  specific  property  described  in  the  petition 
and  tax  bill,  there  can  be  no  recovery,  because  there  can 
be  no  personal  judgment. 

In  this  state  there  is  no  personal  liability  of  the  *®^  prop- 
erty owner  for  special  assessments,  hence  special  taxes 
therefor  are  a  charge  against  the  property  only.  Rut  it  is 
contended  that  in  the  case  at  bar  the  lien  would  have  to 
be  enforced  against  a  fractional  part  of  a  railroad  right  of 
way,  which  would  be  against  public  policy,  and  could  not 
be  done  unless  authorized  by  the  legislature  in  language 
not  to  be  doubted.  Such  is  the  doctrine  announced  in  the 
case  of  Sweany  v.  Kansas  City  B.  B.  Co.,  54  Mo.  App.  265, 
upon  which  defendant  relies  as  sustaining  its  position. 
This  decision  is  bottomed  upon  Dunn  v.  North  Missouri  B. 
B.  Co.,  24  Mo.  493 ,  Abercrombie  v.  Ely,  60  Mo.  23 ,  Schul- 
enburg  v.  Memphis  etc.  B.  B.  Co.,  67  Mo.  442,  Enapp  v. 
Bailroad,  74  Mo.  378,  and  Skrainka  v.  Bohan,  18  Mo.  App. 
340,  with  respect  to  which  it  is  said:  ** These  were  cases 
mainly  for  the  enforcement  of  mechanics'  liens  against  rail- 
road bridges,  depot  buildings  and  the  like,  based  on  the 
general  provisions  of  the  mechanics'  lien  law  allowing  such 
liens  for  labor  and  materials  furnished  for  all  buldings, 
erections,  improvements,  etc.  It  was  admitted  that  the 
erections  of  the  railroad  might  come  under  the  terms  build- 
ings or  improvements  of  the  mechanics'  lien  law,  but  yet  it 
was  said  to  be  against  the  policy  of  the  law  to  permit  the 
ep.iorcement  of  a  lien  against  a  detached  portion  of  a  rail- 
road. The  railroad  is  declared  public  in  its  nature;  that 
if  a  portion  of  its  right  of  way  was  thus  allowed  to  be 
taken  its  capacity  for  serving  the  public  would  be  de- 
stroyed; hence  it  was  said  'that  it  is  better  to  suffer  a  mis- 
chief which  is  peculiar  to  one  than  an  inconvenience  which 
may  prejudice  many ' :  Dunn  v.  North  Missouri  B.  B.  Co.,  24 
Mo.  493."  Practically  the  same  rule  is  announced  in  Mc- 
Cutcheon  v.  Pacific  B.  B.  Co.,  72  Mo.  App.  271. 

Where  words  of  general- description  are  used  in  reference 
to  taxation,  such  as  ''all  property/'  they  include  everything 
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of  that  kind  not  expressly,  or  by  necessary  implication,  ex- 
cepted: State  V.  Keokuk  &  N.  R.  R.  Co.,  153  Mo.  157,  77 
Am.  St.  Rep.  704,  54  S.  W.  559.  So  there  can  be  no  doubt 
that  the  *®*  words  **all  property,"  as  used  in  the  city 
charter,  include  all  railroad  property;  and  railroad  rights 
of  way  being  private  real  property,  they  are,  unless  spe- 
cially exempted,  subject  to  assessment  for  local  improve- 
ments under  the  terms  of  section  14  of  article  6  of  the 
amended  charter  of  the  city  of  St.  Louis. 

In  the  case  of  Northern  Indiana  R.  R.  Co.  v.  Connelly,  10 
Ohio  St.  159,  the  question  was  whether  lands  which  had 
been  condemned  for  railroad  purposes,  before  the  making 
of  a  street  improvement,  upon  which  lands  the  railroad 
track  was  built  after  the  improvement  was  completed,  and 
which  lands  crossed  the  improved  street  at  right  angles, 
were  liable  to  assessment  for  the  improvement.  It  was  held 
that  the  assessment  was  valid.  The  court,  after  stating 
that  railroad  tracks  are  liable  for  general  taxes,  said:  ''If 
railroad  tracks  are  taxable  for  general  purposes,  it  is  diffi- 
cult to  perceive  why  they  should  not  be  subject  also  to 
special  taxes  or  assessments.  The  company,  to  advance  its 
own  interests,  has  seen  fit  to  appropriate  to  its  use  ground 
within  the  corporate  limits  of  the  city  of  Toledo,  and  over 
which  that  city  had  the  power  of  making  assessments  to 
defray  the  expenses  of  local  improvements,  and  why  should 
not  the  company  be  held  to  have  taken  it  cum  onere)  A 
citizen  would  scarcely  claim  exemption  because  he  had  de- 
voted his  lot  to  uses  which  the  improvement  could  not  in 
any  way  advance,  and  we  see  no  good  reason  why  a  rail- 
road company  shoj^ld  be  permitted  to  do  so But  it 

is  said  that  assessments,  as  distinguished  from  general  taxa- 
tion, rest  solely  upon  the  idea  of  equivalents,  a  compensation 
proportioned  to  the  special  benefits  derived  from  the  im- 
provement, and  that,  in  the  case  at  bar,  the  railroad  com- 
pany is  not,  and  in  the  nature  of  things  cannot  be,  benefited 
by  the  improvement.  It  is  quite  true  that  the  right  to  im- 
pose such  special  taxes  is  based  upon  a  presumed  equiva- 
lent; but  it  by  no  means  *®*  follows  that  there  must  be  in 
fact  such  full  equivalent  in  every  instance,  or  that  its  ab- 
sence will  render  the  assessment  invalid No  general 

rule,  therefore,  could  be  laid  down  which  would  do  equal 
and  exact  justice  to  all.  The  legislature  have  not  at- 
tempted so  vain  a  thing,  but  have  prescribed  two  different 
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modes  in  which  the  assessment  may  be  made,  and  left  the 
city  authorities  free  to  adopt  either.  The  mode  adopted 
by  the  council  becomes  the  statutory  equivalent  for  the 
benefits  conferred,  although  in  fact  the  burden  imposed 
may  greatly  preponderate.  In  such  case,  if  no  fraud  in- 
tervene, and  the  assessment  does  not  substantially  exhaust 
the  owner's  interest  in  the  land,  his  remedy  would  seem  to 
be  to  procure,  by  a  timely  appeal  to  the  city  authorities, 
a  reduction  of  the  special  assessment  and  its  imposition,  in 
whole  or  in  part,  upon  the  public  at  large." 

The  same  rule  is  announced  in  the  ease  of  Peru  &  I.  B. 
B.  Go.  V.  Hanna,  68  Ind.  562. 

In  the  case  of  Chicago  v.  Baer,  41  HI.  306,  it  is  held  that 
a  street  railway  was  subject  to  assessment  for  the  improve- 
ment of  the  street  upon  which  it  was  located. 

In  Chicago  City  E.  B.  Co.  v.  Chicago,  90  111.  573,  32  Am. 
Bep.  54,  it  was  held  that  the  right  of  way,  right  of  occu- 
pancy, franchise  and  interest  in  a  street  railway  company 
having  a  track  in  a  street  under  a  charter  of  the  legislature, 
and  under  a  contract  with  the  city  council,  is  a  property, 
and  as  such  is  liable  to  be  assessed  for  benefits  in  the  wid- 
ening of  the  street  upon  which  it  runs  its  cars  the  same  as 
any  other  property  benefited  by  the  proposed  improvement. 
To  the  same  effect  is  Cicero  etc.  B.  B.  Co.  v.  Chicago,  176 
ni.  501,  52  N.  B.  866. 

In  Atchison  etc.  B.  B.  Co.  v.  Peterson,  58  Kan.  818,  51 
Pac.  290,  it  is  held  that  the  right  of  way  and  switch-yards 
of  a  railroad  company  are  liable  for  an  assessment  to  con- 
tribute to  the  expense  of  local  improvements  such  as  sew- 
ers and  the  *®®  like.  The  same  rule  13  announced  in  Illi- 
nois Central  B.  B.  Co.  v.  East  Lake  Fork  Drainage  Conmirs., 
129  111.  417,  21  N.  E.  925;  Wabash  etc.  B.  B.  Co.  v.  Bast 
Lake  Fork  Drainage  Commrs.,  134  111.  384,  25  N.  E.  781,  10 
L.  B.  A.  285. 

It  was  held  in  the  case  of  Louisville  &  N.  Co.  v.  Barber 
Asphalt  Paving  Co.,  25  Ky.  Law  Bep.  1024,  76  S.  W. 
1097,  that  the  right  of  way  of  the  railroad  company  is  liable 
to  assessment  for  a  street  improvement:  See,  also,  Figg  v. 
Louisville  &  N.  Co.,  116  Ky.  135,  75  S.  W.  269;  Orth  v.  B. 
B.  Park  &  Co.,  117  Ky.  779,  79  S.  W.  206,  80  S.  W.  1108,  81 
S.  W.  251;  Commissioners  of  Chatham  County  v.  Seaboard 
Air  Line,  133  N.  C.  216,  45  S.*  E.  566;  Minneapolis  etc.  B.  B. 
Co.  V.  Lihdquist,  119  Iowa,  144,  93  N.  W.  103. 
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In  City  of  Ludlow  v.  Trustees  of  the  Cincinnati  Southern 
Ry.  Co.,  78  Ky.  357,  suit  was  brought  by  the  contractor, 
J.  W.  Bich,  against  the  appellant  and  the  trustees  of  the 
Cincinnati  Southern  Bailway  Company,  to  recover  an 
assessment  made  by  the  city  upon  a  lot  belonging  to  the 
trustees,  and  abutting  on  the  improved  street.  The  trial 
court  held  that  the  lot  was  necessary  for  the  operation  and 
maintenance  of  the  railway,  and  refused  to  subject  it  to 
the  payment  of  the  claim,  and  rendered  judgment  against 
the  city.  Upon  appeal,  the  correctness  of  that  ruling  was 
questioned.  The  court  said:  ** While  assessments  of  this 
character,  as  distinguished  from  general  taxation,  rest 
upon  the  basis  of  benefits  or  presumable  benefits  to  the 
property  assessed,  it  is  not  essential  to  their  validity  that 
actual  enhancement  in  value,  or  other  benefit  to  the  owner, 
shall  be  shown.  The  passage  of  the  ordinances  by  the  city 
council,  under  the  power  granted  in  the  charter,  is  conclu- 
sive of  the  propriety  of  the  improvement,  and  of  the  ques- 
tion of  benefit  to  the  owners  of  abutting  property:  North- 
ern Indiana  B.  B.  Co.  v.  Connelly,  10  Ohio,  159.  Abso- 
lute equality  in  the  distribution  of  such  burdens  cannot  be 
attained.  An  approximation  to  equality  is  all  that  is  pos- 
sible, but  in  reaching  this  point  the  present  or  prospective 
use  of  the  property  cannot  enter  into  the  calculation."  It 
was  held  by  the  court  in  that  case  that  the  city  of  Ludlow, 
^**  having  levied  an  assessment  upon  all  real  estate  lying 
upon  a  certain  street  within  its  limits  for  the  purpose  of 
improving  the  street,  a  lot  upon  the  street  owned  by  the 
appellee,  the  Cincinnati  •  Southern  Bailway  Company,  was 
subject  to  the  assessment,  and  that  the  fact  that  the  lot 
was  the  property  of  a  railway  company,  and  used  for 
railroad  purposes,  furnished  no  more  reason  why  it  should 
be  exempted  from  an  assessment  than  if  it  belonged  to  a 
natural  person. 

In  Louisville  &  N.  E.  B.  Co.  v.  Barber  Asphalt  Paving 
Co.,  197  U.  S.  430,  25  Sup.  Ct.  Eep.  466,  49  L.  ed.  819,  it  is 
said: 

**  There  is  a  look  of  logic  when  it  is  said  that  special 
assessments  are  founded  on  special  benefits  and  that  a 
law  which  makes  it  possible  to  assess  beyond  the  amount  of 
the  special  benefit  attempts  to  rise  above  its  source.  But 
that  mode  of  argument  assumes  an  exactness  in  the  prem- 
Am.  St.  Eep.,  VoL  121—42 
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ises  which  does  not  exist.  The  foundation  of  this  familiar 
form  of  taxation  is  a  question  of  theory.  The  amount  of 
benefit  which  an  improvement  will  confer  upon  particular 
land,  indeed  whether  it  is  a  benefit  at  all,  is  a  matter  of 
forecast  and  estimate.  In  its  general  aspects,  at  least, 
it  is  peculiarly  a  thing  to  be  decided  by  those  who  make  the 
law.  The  result  of  the  supposed  constitutional  principle  is 
simply  to  shift  the  burden  to  a  somewhat  large  taxing  dis- 
trict, the  municipality,  and  to  disguise,  rather  than  to  an- 
swer, the  theoretic  doubt.  It  is  dangerous  to  tie  down  leg- 
islatures too  closely  by  judicial  constructions  not  neces- 
arily  arising  from  the  words  of  the  constitution.  Particu- 
larly it  is  important  for  this  court  to  avoid  extracting  from 
the  very  general  language  of  the  fourteenth  amendment  a 
system  of  delusive  exactness  in  order  to  destroy  methods 
of  taxation,  which  were  well  known  when  the  amendment 
was  adopted,  and  which  it  is  safe  to  say  that  no  one  sup- 
posed would  be  disturbed 

**That,  apart  from  the  specific  use  to  which  this  **•  land 
is  devoted,  land  in  a  good-sized  city  generally  will  get  a 
benefit  from  having  the  streets  about  it  paved,  and  that  this 
benefit  generally  will  be  more  than  the  cost,  are  propositions 
which,  as  we  have  already  implied,  a  legislature  is  war- 
ranted in  adopting.  But  if  so,  we  are  of  opinion  that  the 
legislature  is  warranted  in  going  one  step  further,  and  say- 
ing that  on  the  question  of  benefit  or  no  benefit  the  land 
shall  be  considered  simply  in  its  general  relations  and  apart 
from  its  particular  use.  On  the  question  of  benefits  the 
present  use  is  simply  a  prognostic,  and  the  plea  a  prophecy. 
If  an  occupant  could  not  escape  by  professing  his  desire 
for  solitude  and  silence,  the  legislature  may  make  a  similar 
desire  fortified  by  structures  equally  inefl^ective.  It  may  say 
that  it  is  enough  that  the  land  could  be  turned  to  purposes^ 
for  which  the  paving  would  increase  its  value.  Indeed,  it 
is  apparent  that  the  prophecy  in  the  answer  cannot  be  re- 
garded as  absolute,  even  while  the  present  use  of  the  land 
continues — for  no  one  can  say  that  changes  might  not  make- 
a  station  desirable  at  this  point;  in  which  case  the  advan- 
tages of  a  paved  street  could  not  be  denied.  We  are  not 
called  upon  to  say  that  we  think  the  assessment  fair.  But 
we  are  compelled  to  declare  that  it  does  not  go  beyond  the* 
bounds  set  by  the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States." 
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Judge  Elliott,  in  his  work  on  Railroads,  volume  2,  section 
786,  says:  "There  is  a  conflict  in  the'  adjudicated  cases 
as  to  whether  or  not  the  right  of  way  of  a  railroad  com- 
pany is  subject  to  local  assessment.  The  question  has  been 
discussed  in  a  great  number  of  instances,  and  different  con- 
clusions reached  in  apparently  similar  cases.  The  latest 
authorities  on  the  subject,  however,  recognize  what  we  be- 
lieve to  be  the  true  rule,  and  that  is,  that  where  the  right  of 
way  receives  a  benefit  from  the  improvements  for  which 
the  assessment  is  levied,  and  there  is  no  statute  exempting 
the  railroad  company  *®®  from  local  assessments,  in  clear 
and  unequivocal  terms,  it  is  subject  to  assessment.'' 

After  discussing  the  adjudications  which  hold  that  the 
right  of  way  of  a  railroad  company  may  be  assessed  for 
local  improvements.  Gray,  in  his  work  on  Limitations  of 
Taxing  Power  and  Public  Indebtedness,  section  1913,  says: 
"On  the  other  side  are  several  respectable  authorities.  If 
they  be  closely  examined,  however,  it  will  be  found  that 
the  question  was  one  of  fact  in  the  particular  cases."  The 
author  then  cites  City  of  Bridgeport  v.  New  York  etc.  R. 
R.  Co.,  36  Conn.  255,  4  Am.  Rep.  63 ;  Detroit  etc.  R.  R.  Co. 
V.  Grand  Rapids,  106  Mich.  13,  58  Am.  St.  Rep.  466,  63  N. 
W.  1007,  28  L.  R.  A.  793 ;  Philadelphia  v.  Philadelphia  etc. 
R.  R.  Co.,  33  Pa.  41 ;  Junction  R.  R.  Co.  v.  Philadelphia,  88 
Pa.  424;  Borough  of  Mt.  Pleasant  v.  Baltimore  &  0.  R.  R. 
Co.,  138  Pa.  365,  20  Atl.  1052,  11  L.  R.  A.  520;  Alleghany 
City  V.  Western  Pa.  R.  R.  Co.,  138  Pa.  375,  21  Atl.  763; 
Chicago  etc.  R.  R.  Co.  v.  Ottumwa,  112  Iowa,  300,  83  N.  W. 
1074,  51  L.  R.  A.  763 ;  Chicago  etc.  R.  R.  Co.  v.  Milwaukee,  89 
Wis.  506,  62  N.  W.  417,  28  L.  R.  A.  249 ;  New  Jersey  etc.  R.  R. 
Co.  V.  City  of  Elizabeth,  37  N.  J.  L.  330 ;  Paterson  &  H.  R. 
R.  Co.  V.  City  of  Passaic,  54  N.  J.  L.  340,  23  Atl.  945 ;  Boston 
V.  Boston  &  S.  R.  R.  Co.,  170  Mass.  95,  49  N.  E.  95.  In  each 
of  these  cases  the  question  was  one  of  fact — ^that  is,  absence 
of  benefit  to  the  property  against  which  the  assessment  was 
made. 

Nor  is  the  right  of  way  of  defendant  exempt  from  local 
assessment  for  benefits  upon  the  ground  that  by  section 
14,  article  12  of  the  constitution  of  Missouri,  and  sections 
1127  and  1128  of  the  Revised  Statutes  of  1899,  railways 
are  declared  to  be  public  highways.  In  passing  upon  this 
question  in  GilfiUan  v.  Eddy,  123  Mo.  546,  27  S.  W.  471, 
G&ntty  P.  J^  speaking  for  the  court,  said: 
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*'  'The  declaration  in  the  constitution  that  railways  in 
this  state  are  ''public  highways"  in  the  connection  in  which 
it  appears,  obviously  was  not  intended  to  throw  them  open 
as  thoroughfares  for  pedestrians.  Its  object  ^as  to  lay 
a  foundation  for  certain  kinds  of  legislative  regulation  of 
railways,  but  not  to  change  the  nature  of  the  railroad 
property,  or  to  divert  it  from  the  general  purpose  for  which 
it  was  designed.'  Nor  is  it  in  any  sense  a  warrant  to  use 
the  cars  of  a  railway  company  ^"^  without  the  payment 
of  reasonable  tolls  and  in  defiance  of  the  management  and 
regulation  of  the  company 

"Neither  is  the  position  of  defendants  true,  that,  be- 
cause they  are,  by  the  constitution,  'public  highways,'  all 
of  their  property  is  exempt  from  special  assessment,  just 
as  a  public  state  or  county  road  would  be. 

"The  railroad  of  the  company  is  not  in  this  extreme 
sense  the  work  of  the  state.  The  roadbed  and  the  depot 
grounds  are  not  public  property  managed  by  the  company 
as  an  agent  of  the  state.  On  the  contrary,  the  company 
is  a  private  corporation;  its  stock  is  the  private  property 
of  its  stockholders,  who,  as  such,  own  its  property.  Be- 
cause its  function  is  to  serve  the  public  as  a  public  carrier 
the  state  has  invested  it  with  the  power  of  eminent  do- 
main and  reserved  to  itself  the  power  of  visitation  and 
regulation  to  protect  the  public  so  as  to  secure  reasonable 
fares  and  tariffs  and  proper  police  regulation,  but  the  stock- 
holders, not  the  state,  pay  for  its  property  and  easements, 
and  it  becomes  their  property. 

"The  state  taxes  all  of  its  property  for  general  govern- 
mental purposes,  so  that,  while  for  many  beneficial  pur- 
poses it  is  a  'highway,'  it  is  misleading  to  speak  of  it  as 
a  highway  in  the  strict  sense  of  exemption  from  taxation, 
because  this  power  is  reserved  to  the  state,  and  is  con- 
stantly exercised  over  all  of  its  property.  The  courts  have 
differed  widely  in  their  opinions  on  this  subject,  even  as  to 
taxing  the  right  of  way  for  local  improvements,  but  the 
case  in  hand  does  not  call  for  an  expression  on  the  last 
proposition." 

If  the  right  of  way  is  taxable  for  general  purposes,  it 
is  somewhat  difficult  to  see  why  it  may  not  be  assessed 
for  local  improvements  from  which  it  is  presumed  to  de- 
rive some  special  benefits  not  enjoyed  by  the  general  publio. 
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*®®  If  an  improvement  is  to  be  made,  the  benefit  of  which 
is  local,  the  property  benefited  thereby  should,  upon  every 
principle  of  justice,  bear  the  burden.  While  the  few  ought 
not  to  be  taxed  for  the  benefit  of  the  whole,  neither  should 
the  whole  be  taxed  for  the  benefit  of  the  few.  General 
taxation  for  a  mere  local  purpose  is  manifestly  unjust.  It 
imposes  a  burden  upon  those  not  benefited  by  the  improve- 
ment. The  ordinance  having  expressly  imposed  the  bur- 
den upon  "all  property"  in  the  district  specially  benefited 
by  the  improvement,  without  exempting  any,  the  question 
is  whether  an  exemption  ought  to  be  implied  by  the  courts 
in  favor  of  the  railroad  right  of  way.    We  think  not. 

Our  conclusion  is  that,  according  to  the  decided  weight 
of  authority  and  the  better  reason,  the  right  of  way  of  the 
defendant  was  properly  assessed  for  local  improvements, 
and  that  the  declaration  of  law  asked  by  plaintiff  should 
have  been  given,  and  the  declaration  of  law  given  at  the 
instance  of  defendant  refused.  It  follows  that  in  so  far 
as  the  case  of  Sweany  v.  Kansas  City  R.  R.  Co.,  54  Mo. 
App.  265,  is  taken  as  authority  for  the  contention  that  the 
right  of  way  of  the  defendant  company  cannot  be  charged 
with  the  lien  of  the  special  tax  bill  sued  on  for  street  im- 
provements made  under  the  charter  of  the  city  of  St.  Louis, 
it  is  overruled. 

As  to  the  proposition  urged  against  this  lien,  that  the 
roadbed  or  right  of  way  of  the  defendant,  or  a  part  there- 
of, could  not  be  sold  under  execution  to  satisfy  any  jud^- 
ment  which  may  be  rendered  in  favor  of  plaintiff  in  this 
case,  it  is  not  necessary  for  us  to  express  an  opinion  at  this 
time.  What  we  do  hold  is  that,  under  the  charter  and  or- 
dinance, the  tax  bill  sued  on  in  this  case  is  a  lien  against 
that  part  of  the  right  of  way  of  the  defendant  company 
described  in  the  tax  bill.  We  do  not  feel  called  upon  to 
determine  how  such  judgment  can  be  enforced,  but  it  is 
probable  that  counsel  will  be  able,  if  necessary,  to  accom- 
plish such  result.  As  a  general  *^  rule,  **  where  there  is 
a  right,  there  is  a  remedy":  2  Dillon  on  Municipal  Cor- 
porations, 4th  ed.,  sec.  822;  Mclnerny  v.  Reed,  23  Iowa, 
410;  Lima  v.  Lima  Cem.  Assn.,  42  Ohio  St.  128,  51  Am.  Rep. 
809;  New  York  v.  Colgate,  12  N.  Y.  140.  And  this  case, 
we  think,  forms  no  exception  to  that  rule.    Our  conclusion 
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18  that  the  judgment  should  be  reversed  and  the  cause 
remanded. 

It  is  so  ordered. 

Gantt,  C.  J.,  Valliant,  Graves  and  Woodson,  JJ.,  con- 
cur. 

Lamm  and  Fox,  JJ.,  dissent. 


Property  inay  he  Subject  to  Special  Assessments  for  street  improve- 
ments, DotwitbatandiDg  it  is,  because  of  its  public  or  quasi-public 
character,  exempt  from  general  taxes:  See  the  note  to  Board  of  Com- 
missioners V.  Ottawa,  33  Am.  St.  Rep.  410;  Construction  Co.  v. 
Jasper  County,  117  Iowa,  365,  94  Am.  St.  Bep.  301;  In  re  Howard 
Avenue  North,  44  Wash.  62,  120  Am.  St.  Bep.  97d. 


GROSS  V.  WATTS. 

[206  Mo.  373,  104  8.  V7.  80.] 

PBAOTIOB— Evldjence  After  OIom  of  dase.— If  evidence  in  a 
eanse  is  heard  at  one  term  of  eonrt  and  the  cause  is  taken  under 
advisement  nntil  the  next  term,  it  is  no  abuse  of  discretion  to  permit 
the  introduction  in  evidence  at  that  term  of  the  eertiiied  eopj  of 
plaintiff's  appointment  as  administrator,  especiallj  when  this  in  no 
way  injures  the  defendant,     (pp.  674,  675.) 

PBACTIOE — ^Appointment  of  Administrator. — ^If  the  answer  Is 
a  general  denial,  it  is  not  necessary  for  the  plaintiff  to  prove  his  ap> 
pointment  as  administrator.  It  can  only  be  questioned  by  a  special 
plea  in  abatement,     (p.  675.) 

DEEDS — ^Acknowledgment^-Besldence. — ^A  statute  providing 
that  the  ''place  of  residence"  of  the  grantor  in  a  deed  be  stated 
in  the  certificate  of  acknowledgment  is  directory  merely.  Hence  the 
acknowledgment  is  sufficient  although  the  grantor's  residence  Is  not 
stated,     (p.  676.) 

DEEDS — ^Acknowledgment — "Fzee  Act  and  Deed." — ^If  a  cer- 
tificate of  acknowledgment  of  a  deed  recites  that  the  grantor  ''duly 
acknowledged  the  execution  of  the  same,"  the  acknowledgment  is 
sufficient,  although  it  does  not  recite  that  the  deed  was  executed  as  the 
grantor's  ''free  act  and  deed."  The  statute  relating  to  the  latter 
clause  is  directory  and  not  mandatory,     (p.  676.) 

VENDOR  AND  PUB0HA8EB — Oonstructlve  Notice. — ^A  pur- 
chaser is  bound  by  constructive  notice  of  all  recorded  instruments  and 
the  recitals  therein  lying  within  his  chain  of  title;  but  a  deed  or  in- 
strument lying  outside  his  chain  of  title  imports  no  notics  to  him. 
(p.  677.) 

VENDOR  AND  PURCHASER— Actual  Notice  of  Mortgagifr— 
Evidence. — If  the  purchaser  has  actual  knowledge  of  the  existence  of 
a  mortgage  on  the  premises  before  he  purchases  and  pays  for  the  land, 
such  mortgage  is  admissible  in  evidence  in  an  action  to  foreclose  ik 
(p.  677.) 
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DEEDS — Forged — ^Effect  of  Kotloo  and  EJiowledge. — If  a 
grantee  takes  a  deed  for  land  from  a  grantor  whose  title  ia  known 
to  the  former  to  rest  in  an  erased,  matilated  and  forged  deed,  the 
grantee  takes  no  interest  in  the  land,  whether  the  forged  deed  waa 
recorded  or  not,  or  whether  it  waa  outside  the  ehain  of  title  or  not 
(p.  678.) 

DEEDS,  FOSaED. — One  can  acquire  no  interest  in  land 
through  a  forged  deed,  whether  or  not  he  has  notice  of  the  forgery, 
(p.  678.) 

LIMITATIOK  OF  ACTIOKS— Conflict  ef  Iawb.— If  the  law 
of  one  state  provides  that  a  civil  action  upon  anj  agreement,  con- 
tract  or  provision  in  writing  must  be  brought  within  five  jears,  it 
only  bars  the  remedy,  and  does  not  go  further  and  extinguish  the 
cause  of  action.  Hence  a  suit  to  foreclose  a  mortgage  on  lands  in 
another  state  brought  in  that  state,  where  the  period  of  the  statute 
of  limitations  is  longer,  the  mortgage  being  given  to  secure  the  pay- 
ment of  a  note  executed  and  made  payable  in  the  former  state,  ia 
not  barred  by  its  statute  of  limitations,     (p.  679.) 

UMITATJON  OF  ▲0nON8--Oonflict  of  Iawb.— Except  in 
those  cases  where  the  cause  of  action  is  extinguished  by  the  sUttute 
of  limitations,  the  kiw  of  the  forum  governs,     (p.  679.) 

H.  F.  Millan,  for  the  appellants. 

Dysart  &  Mitchell,  for  the  respondent. 

^'^'^  WOODSON,  J.  This  case  originated  in  the  circuit 
court  of  Macon  county,  and  was  instituted  by  plaintiff, 
administrator,  against  the  defendants,  having  for  its  pur- 
pose— ^the  first. count — ^the  foreclosure  of  a  mortgage,  exe- 
cuted and  recorded,  from  William  J.  Watts  and  wife  to 
Janet  McQuacker,  deceased,  conveying  the  land  described 
in  the  petition,  and  located  in  the  county  of  Macon,  state 
of  Missouri,  to  secure  their  promissory  note  for  the  sum  of 
five  hundred  dollars,  due  in  five  years  from  date,  and  five 
coupons  attached  thereto  for  thirty-five  dollars  each,  which 
represent  the  annual  interest  on  said  note.  The  note  and 
coupons  after  maturity  bear  interest  at  the  rate  of  ten  per 
cent  per  annum,  and  are  payable  at  the  First  National  Bank 
of  Humboldt,  Kansas.  The  plaintiff  was  duly  appointed 
administrator  of  the  estate  of  Janet  McQuacker  by  the 
•*^®  probate  court  of  Macon  county,  and  he  duly  qualified, 
and  he  is  now,  and  was  at  the  time  of  the  institution  of 
this  suit,  acting  as  such.  The  other  defendants  are  made 
parties  to  the  suit  because  they  claim  some  interests  in  the 
land,  by  mesne  conveyances,  through  the  defendant  Watts, 
which  will  be  more  fully  stated  in  the  statement  regard- 
ing the  second  count  of  the  petition.  The  note  and  all  the 
coupons  were  past  due  and  unpaid  at  the  time  of  the  in- 
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stitution  of  this  suit,  except  two  or  three  of  the  coupons 
which  had  been  paid  prior  to  that  date. 

The  prayer  of  the  first  count  was  for  judgment  for  the 
amount  of  the  note  and  the  unpaid  coupons,  against  the 
makers,  a  foreclosure  of  the  mortgage  and  sale  of  the  real 
estate  to  satisfy  the  judgment,  and  for  execution  against 
the  makers  for  the  excess,  if  any,  over  and  above  the  pro- 
ceeds of  the  sale  of  the  land  under  the  foreclosure  proceed- 
ings. 

The  second  count  of  the  petition  had  for  its  object  the 
reformation  of  a  warranty  deed,  from  W.  W.  Johnson  and 
wife  to  defendant  Wm.  J.  Watts  purporting  to  convey  the 
land  in  question,  dated  August  14,  1889.  The  facts  re- 
garding the  transactions  involved  in  the  second  count  are 
best  stated  in  the  language  of  the  petition  itself,  and  they 
are  as  follows  : 

*'That  said  mortgage  [the  one  mentioned  in  the  first 
count]  was  procured  and  negotiated  by  said  defendant, 
E.  A.  Barber,  to  secure  said  loan  to  said  Janet  McQuacker; 
that  the  title  of  the  said  William  J.  Watts  to  the  premises 
and  lands  described  in  said  mortgage  was  a  warranty  deed 
duly  executed  and  delivered  to  said  William  J.  Watts,  for 
a  good  and  valuable  consideration,  by  W.  W.  Johnson  and 
his  wife,  Nellie  G.  Johnson,  dated  August  14,  1889,  and  duly 
acknowledged  on  said  fourteenth  day  of  August,  1889,  be- 
fore a  notary  public,  in  Allen  county,  and  state  of  Kansas ; 
that  said  warranty  deed  to  said  William  J.  Watts  was  by 
^'^  said  William  J.  Watts  placed  and  left,  with  money 
sufficient  for  the  record  thereof,  in  the  hands  of  said  E.  A. 
Barber,  to  be  sent  to  the  recorder  of  deeds  for  Macon 
county,  Missouri,  for  record;  that  said  E.  A.  Barber  prom- 
ised and  agreed  to  send  said  warranty  deed  conveying  said 
lands  from  said  Johnson  and  wife  to  said  William  J.  Watts, 
executed  as  aforesaid,  to  the  recorder  of  deeds  of  Macon 
county,  Missouri,  for  record  in  said  office  of  recorder  of 
deeds,  together  with  the  money  deposited  with  him  to  pay 
for  said  recording;  that  by  the  fraud  and  deceit  of  said 
defendant,  E.  A.  Barber,  said  warranty  deed  and  convey- 
ance was  never  sent  by  him  to  the  recorder  of  deeds  of 
said  county  of  Macon,  and  was  by  fraud  and  deceit  of  the 
said  defendant,  E.  A.  Barber,  never  placed  of  record  upon 
the  records  in  the  office  of  recorder  of  deeds  of  said  county 
of  Macon;  that  the  said  defendant  E.  A.  Barber,  intending 
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to  cheat  and  defraud  the  said  Janet  McQuaeker,  without 
right,  without  authority,  and  corruptly  and  fraudulently, 
altered,  erased  and  changed  the  grantee's  name  in  the  said 
warranty  deed,  conveying  said  premises  from  said  W.  W. 
Johnson  and  wife,  Nellie  C.  Johnson,  to  said  William  J, 
Watts,  by  fraudulently  erasing  the  name  of  the  grantee^ 
to  wit,  William  J.  Watts,  and  writing  in  place  thereof  as 
grantee  in  said  deed  his  own  name,  to  wit,  E.  A.  Barber, 
which  thereby  became  and  was  a  forged  instrument  through 
which  no  subsequent  party  as  grantee  could  acquire  title; 
that  the  said  E.  A.  Barber,  further  intending  to  cheat  and 
defraud  the  said  Janet  McQuaeker  and  the  heirs  of  the 
estate  of  said  Janet  McQuaeker,  did,  on  the  eighteenth  day 
of  April,  1901,  fraudulently  and  wrongfully  procure  and 
have  said  warranty  deed,  altered  and  changed  as  afore- 
said, filed  and  entered  of  record  in  the  ofiSce  of  the  re- 
corder of  deeds  of  Macon  county,  Missouri,  and  the  same 
is  recorded  in  book  136,  page  582,  in  the  said  office  of  re- 
corder of  deeds  for  said  county  of  Marion,  changed  ?®®  and 
altered  as  aforesaid;  that  said  defendant,  E.  A.  Bar- 
ber, further  intending  to  cheat  and  defraud  the  said 
Janet  McQuaeker,  and  the  heirs  of  the  estate  of  Janet 
McQuaeker,  did,  on  the  ninth  day  of  April,  1901,  pretend 
to  sell  and  convey  the  said  land  and  premises  to  defend- 
ants, J.  W.  Bradigum,  George  F.  Bradigum  and  Albert 
Best  for  eighteen  hundred  dollars  by  warranty  deed,  which 
was  duly  acknowledged  on  the  ninth  day  of  April,  1901,  be- 
fore a  notary  public  of  Greene  county,  Missouri,  and  the 
same  was  duly  filed  for  record  and  recorded  on  the  twen- 
tieth day  of  April,  1901,  in  the  office  of  recorder  of  deeds 
for  said  county  of  Macon,  in  book  133  at  page  118,  the  said 
defendant,  E.  A.  Barber,  warranting  the  said  premises  to 
be  free  and  clear  of  all  encumbrances,  and  that  he  had  good 
title  thereto,  well  knowing  then  and  there  that  he  had  no 
title  to  said  premises  and  that  plaintiff's  said  mortgage  was 
a  valid  and  subsisting  lien  on  said  premises;  that  the  said 
defendants,  J.  W.  Bradigum,  George  F.  Bradigum  and  Al- 
bert Best,  well  kiiowing  and  by  ordinary  diligence  being  able 
to  well  know  the  altered  and  changed  condition  of  the  deed 
filed  and  recorded  as  aforesaid  in  book  126  at  page  582,  in 
the  office  of  recorder  of  deeds  for  Macon  county,  Missouri, 
as  also  that  plaintiff's  said  mortgage  was  a  valid  and  sub- 
sisting lien  on  said  premises,  did  pretend  to  purchase  said 
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premises  from  said  defendant,  E.  A.  Barber,  and  that  said 
E.  A.  Barber  never  had  any  title  to  said  premises,  that  after- 
ward said  defendants,  J.  W.  Bradigum,  George  F.  Bradi- 
gum  and  Albert  Best,  well  knowing  the  facts  as  aforesaid, 
as  to  the  title  to  said  premises,  did,  on  the  sixteenth  day  of 
April,  1901,  by  their  certain  deed  of  trust,  pretend  to  grant, 
bargain,  sell,  convey  and  confirm  unto  the  defendant  Will- 
iam R.  Baird,  as  trustee  for  the  defendant,  Norah  Wyatt, 
the  said  land  and  premises  to  secure  to  said  Norah  Wyatt 
the  payment  of  a  note  of  one  thousand  dollars,  in  said  deed 
described,  which  deed  of  trust  was  recorded  on  •**  the  twen- 
tieth day  of  April,  1901,  in  the  office  of  recorder  of  deeds 
of  said  county  of  Macon,  Missouri,  in  book  129  at  page  211, 
the  said  defendants,  William  T.  Baird  and  Norah  Wyatt, 
knowing  well  or  by  reasonable  diligence  being  able  to  know 
well  at  the  time  of  receiving  said  deed  of  trust  all  the  facts 
above  set  out  as  to  the  state  of  title  to  said  premises,  and 
that  said  E.  A.  Barber  never  had  any  title  to  said  premises, 
and  that  the  said  warranty  deed  of  W.  W.  Johnson  and  wife 
as  the  same  appears  of  record,  in  book  126  at  page  582, 
changed,  as  aforesaid,  as  to  the  grantee  therein,  is  a  cloud 
upon  plaintiff's  title  and  endangers  the  collection  of  plain- 
tiff's debt  in  proceeding  to  sell  said  land  for  the  payment 
of  said  debt. 

''Wherefore,  plaintiff  prays  the  court  to  reform  and  cor- 
rect the  record  of  the  said  warranty  deed  made  by  said  W. 
W.  Johnson  and  Nellie  C.  Johnson,  his  wife,  recorded  in 
said  book  126  at  page  582  in  the  office  of  recorder  of  deeds 
of  said  Macon  county,  and  restore  the  name  of  William  J. 
Watts  as  grantee  in  said  deed  as  the  same  was  when  it  was 
executed  before  the  said  E.  A.  Barber  changed  and  muti- 
lated the  same,  and  for  a  decree  and  finding  that  the  claim 
and  right  of  all  the  defendants  are  subject  to  the  right  and 
lien  of  the  plaintiff,  and  for  costs  therein  expended,  and 
for  all  other  general  and  proper  relief." 

Defendants  Best,  Bradigums  and  Simmons  filed  their  sepa- 
rate answer,  and  it  is  as  follows: 

**The  defendants,  Albert  Best,  J.  W.  Bradigum,  Geo.  F. 
Bradigum  and  Charles  Simmons  for  separate  amended  an- 
swer herein  to  the  first  and  second  counts  of  plaintiff's  peti- 
tion deny  each  and  every  allegation  therein  except  such  as 
are  hereinafter  specifically  admitted. 
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**They  admit  that  they  daim  an  interest  in  the  lands  de- 
scribed in  plaintiff's  petition,  and  that  the  interest  claimed 
by  them  is  the  full  title  in  fee  simple  ^^^  absolute  to  all  of 
said  lands;  and  they  deny  that  either  before  or  at  the  time 
of  their  purchase  thereof  they  had  any  knowledge  or  in- 
formation whatever  that  either  Janet  McQuacker  or  Wm. 
J.  Watts  had  or  claimed  any  interest  in  the  lands  described 
in  plaintiff's  petition. 

*'That  they  purchased  said  lands  from  E.  A.  Barber  and 
upon  an  abstract  showing  a  perfect  title  in  him  and  rely- 
ing thereon;  and  upon  the  fact  that  the  said  E.  A.  Barber 
had  been  in  the  actual,  open,  notorious  and  continuous  ad- 
verse possession  of  said  land  claiming  title  thereto  against 
the  world  for  more  than  ten  years;  that  on  the  ninth  day 
of  April,  1901,  the  said  Barber  conveyed  said  lands  by  war- 
ranty deed  to  defendants,  Albert  Best,  J.  W.  Bradigum  and 
George  F.  Bradigum,  and  on  the  seventh  day  of  September, 
1901,  the  said  J.  W.  Bradigum  and  John  F.  Bradigum  con- 
veyed their  interests  therein  to  defendant  Best;  and  on  the 
tenth  day  of  September,  1901,  defendant  Best  conveyed  to 
defendant  Simmons  the  following  part  of  said  lands,  to 
wit:  All  that  part  of  the  west  half  of  the  northwest  quar- 
ter of  section  9,  township  60,  range  16,  lying  west  of  the 
Chariton  river  in  Macon  county,  Missouri.  That  all  of  said 
conveyances  were  made  upon  full  value  paid  by  the  grantee 
to  the  grantor  and  without  any  knowledge  or  information 
of  any  fraud  practiced  or  attempted  to  be  practiced  by  E. 
A.  Barber,  if  any,  or  others,  and  without  any  knowledge  or 
information  of  any  claim  or  right  of  Janet  McQuacker  or 
William  J.  Watts,  either  legal  or  equitable. 

**  Defendant  further  states  that  by  paragraph  4095  in 
article  3,  chapter  80,  volume  2,  of  the  General  Statutes  of 
Kansas,  1889,  it  is  provided  as  follows: 

**  '(4095).  Civil  actions,  other  than  for  the  recovery  of 
real  property,  can  only  be  brought  within  the  following 
periods,  after  the  cause  of  action  shall  have  accrued,  and 
not  afterward: 

*®®  ** 'First.  Within  five  years:  An  action  upon  any 
agreement,  contract  or  promise  in  writing.' 

"That  upon  the  face  of  the  note  filed  with  the  plaintiff's 
petition  as  the  cause  of  action  and  as  a  part  of  said  note 
it  ia  provided  as  follows:  'The  interest  upon  this  note  until 
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its  maturity  is  shown  by 'coupons  bearing  even  date  here- 
with, and  if  default  -be  made  in  the  pa3Tnent  of  any  inter- 
est  coupon  at  maturity  then  the  principal  note  shall  imme- 
diately become  due  and  payable  and  be  collected  by  suit  at 
law  at  any  time  after  such  default.'  That  by  virtue  of  the 
terms  of  said  note  and  coupons  they  became  due  December 
1,  1896,  and  so  defendants  say  that  plaintiff's  cause  of  ac- 
tion, if  any,  did  not  accrue  within  five  years  next  before  the 
bringing  of  this  suit. 

"Defendant  further  answering  the  second  count  of  plain- 
tiff's petition  says  that  plaintiff's  cause  of  action,  if  any,  did 
not  accrue  within  ten  years  next  before  the  commencement 
of  this  suit." 

Defendant,  Barber,  answered  as  follows: 

"The  defendant,  E.  A.  Barber,  for  his  separate  answer 
herein,  denies  each  and  every  allegation  in  plaintiff's  amended 
petition  in  both  counts  thereof. 

"Defendant  further  answering  admits  the  sale  and  con- 
veyance by  him  of  the  lands  in  dispute  to  defendants  Albert 
Best,  J.  W.  Bradigum  and  Geo.  P.  Bradigum;  defendant 
specially  denies  that  either  Wm.  J.  Watts  or  Kate  Watts 
ever  had  any  title,  right  or  interest  legal  or  equitable  in  the 
lands  in  dispute. 

"He  denies  that  the  deed  dated  fourteenth  day  of  Au- 
gust, 1889,  and  recorded  in  book  126  at  page  582  in  the 
recorder's  office  of  Macon  county,  Missouri,  was  made  to 
Wm.  J.  Watts  or  Kate  Watts;  denies  that  their  names  or 
either  of  them  were  ever  written  in  said  deed  as  grantees 
therein. 

"He  denies  that  he  ever  erased  the  name  of  Wm.  J.  Watts 
or  Kate  Watts  or  either  or  both  of  them  from  *®*  said  deed ; 
but  asserts  the  fact  to  be  that  no  other  name  than  his  own 
was  ever  written  in  said  deed  as  grantee  therein. 

"He  emphatically  denies  all  charges  of  fraud,  and  fur- 
ther says  that  he  and  his  grantees  have  been  in  the  open, 
notorious  and  continuous  adverse  possession  of  the  land  in 
dispute  for  more  than  ten  years  before  the  oonmiencement 
of  this  suit,  claiming  title  thereto  adverse  to  all  the  world. 

"He  further  states  that  by  paragraph  No.  4095  in  article 
3,  in  chapter  80,  volume  2  of  the  General  Statutes  of  the 
state  of  Kansas,  1889,  it  is  provided  as  follows: 

"  *(4095).  Civil  actions,  other  than  for  the  recovery  of 
real  property,  can  only  be  brought  within  the  following 
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periods,  after  the  cause  of  action  shall  have  accrued,  and 
not  afterward: 

'*  'First.  Within  five  years:  An  action  upon  any  agree- 
ment, contract  or  promise  in  writing.' 

"That  upon  the  face  of  the  note  presented  and  filed  with 
plaintiff's  petition,  and  as  a  part  thereof  it  is  provided  as 
follows:  *The  interest  upon  this  note  until  its  maturity  is 
shown  by  coupons  bearing  even  date  herewith  and  if  default 
be  made  in  the  payment  of  any  interest  coupon  at  maturity, 
then  this  principal  note  shall  become  immediately  due  and 
payable  and  be  collected  by  suit  at  law  at  any  time  after 
such  default. '  That  by  the  provisions  of  said  note  and  said 
coupons  they  became  due  and  a  cause  of  action  accrued  there- 
on December  1,  1896,  and  plaintiff's  action  was  not  begun 
within  five  years  thereafter;  and  so  defendant  says  the  said 
pretended  cause  of  action  and  the  pretended  mortgage  de- 
scribed in  plaintiff's  petition  are  barred  by  said  statute  of 
limitation. 

''Defendant  further  answering  the  second  count  of  plain- 
tiff's petition  says  that  the  pretended  cause  of  action  stated 
in  the  second  count  of  plaintiff's  petition  *®*^  did  not  ac- 
crue within  ten  years  next  before  the  commencement  of  this 
suit." 

The  reply  of  plaintiff  is  as  follows: 

"Now  at  this  day  comes  the  plaintiff  and  for  reply  to  the 
answers  of  the  defendants  filed  in  this  case,  denies  each  and 
every  allegation  of  the  new  matter  thereia  contained. 

"And  further  answering  plaintiff  says  that  at  the  time 
the  cause  of  action  accrued  against  the  defendants  and  each 
and  every  one  of  them,  each  and  every  one  of  the  defend- 
ants was  out  of  the  said  state  of  Kansas,  and  that  the  de- 
fendant, William  J.  Watts,  was  out  of  the  state  of  Kansas 
and  has  not  been  in  the  state  of  Kansas  since  the  said  cause 
of  action  accrued  until  the  filing  of  this  cause  of  action  in 
this  court,  and  that  ever  since  the  cause  of  action  accrued 
the  said  William  J.  Watts  has  absconded  and  absented  him- 
self from  his  usual  place  of  residence,  and  has  concealed  him- 
self so  that  process  of  law  in  the  state  of  Kansas  and  also  in 
the  state  of  Missouri  could  not  be  served  upon  him  person- 
ally, and  his  whereabouts  has  been  concealed  and  kept  from 

his  own  relatives  and  family,  since  the day  of  Novem- 

ber,  1896,  or  thereabouts,  and  also  during  said  time  his 
vrhereabouts  has  been  unknown  to  the  holders  and  owners 
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of  the  note  and  mortgage  herein  sued  upon.  And  having 
fully  replied,  the  plaintiff  prays  for  judgment  as  asked  in 
the  petition." 

At  the  trial  plaintiff  introduced  evidence  tending  to  prove 
the  following  facts:  That  the  mortgage  sued  on  was  duly 
executed  and  recorded.  To  the  introduction  of  the  mort- 
gage in  evidence  the  defendants  objected,  because  not  prop- 
erly acknowledged,  and  was  therefore  improperly  recorded, 
and  imparted  no  notice  to  defendants.  The  certificate  of  ac- 
knowledgment is  in  the  following  words: 

"State  of  Missouri,  County  of  Barton — as. 

•*•  **Be  it  remembered  that  on  this  17th  day  of  Decem- 
ber, A.  D.  1894,  before  me,  a  notary  public,  in  and  for  said 
county,  came  Wm.  J.  Watts  and  Kate  Watts  (husband  and 
wife)  to  me  personally  known  to  be  the  same  persons  who 
executed  the  foregoing  instrument  and  duly  acknowledged 
the  execution  of  the  same."  Then  follows  the  ordinary  at- 
testing clause  of  the  notary. 

The  court  overruled  the  objection,  and  the  defendants  duly 
excepted. 

That  the  deed  from  W.  W.  Johnson  and  wife  was  executed 
in  1889,  but  was  withheld  from  record  for  about  eleven  years; 
that  the  note,  coupons  and  mortgage  from  Wm.  J.  Watts 
and  wife  were  made  in  1892 — ^the  note  was  made  to  Janet 
McQuacker,  and  by  mistake  the  mortgage  was  executed  to 
Mary  McQuacker,  and  a  corrected  mortgage  was  made  to 
Janet  ^IcQuacker,  securing  the  note,  and  was  dated  De- 
cember 27,  1894.  The  gratatee  in  the  first  mortgage,  Mary 
McQuacker,  gave  a  quitclaim  deed  to  Wm.  J.  Watts  and 
wife,  about  the  time  the  second  mortgage  was  executed  to 
Janet  McQuacker.  This  loan  was  made  at  the  request  of 
defendant  E.  A.  Barber;  he  negotiated  the  loan,  and,  when 
the  mortgage  was  recorded,  it  was  mailed  to  him  at  Hum- 
boldt, Kansas. 

In  reply  to  a  letter  written  by  counsel  for  plaintiff  to  E. 
A.  Barber  he  answered  as  follows: 

"Springfield,  Mo.,  Feb.  15,  1898. 
"Dysart  &  Mitchell,  Macon,  Mo. 

"Gentlemen:  Your  favor  of  recent  date  inquiring  about 
Wm.  J.  Watts  and  Kate  Watts,  his  wife,  received  and  noted. 

"When  the  note  and  mortgage  was  given  these  parties 
lived  at  Golden  City,  Barton  county,  Mo.    In  the  fall  of 
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1896,  juat  before  the  election,  Wm.  J.  Watta  mysteriously 
disappeared  and  has  not  been  heard  from  since. 

asT  <<i  suppose  that  all  that  you  can  get  or  do  will  be 
to  bring  suit  and  get  a  decree  foreclosing  the  mortgage  and 
ordering  the  sale  of  the  land  and  then  sell  it  and  bid  it  in 
for  your  clients.  I  believe  I  am  in  a  position  to  help  you 
out  and  give  you  as  good  or  better  a  title  to  the  land  than 
you  can  get  by  suit,  and  so  I  make  you  this  proposition, 
viz.:  I  will  get  you  a  good  title  to  the  land  subject  to  the 
back  taxes,  provided  I  may  have  the  timber  on  the  land  and 
a  reasonable  time,  say  one,  two  or  three  years  to  remove  it 
from  the  land.  I  presume  the  land  with  the  timber  taken 
off  ready  for  the  plow  is  worth  more  than  it  is  as  it  now 
stands.  Or  again,  I  will  get  you  a  good  title  to  the  land 
subject  to  the  back  taxes,  provided  your  clients  will  enter 
into  an  agreement  to  reconvey  to  me  free  and  clear  of  en- 
cumbrance at  any  time  within  three  years  that  I  may  be  able 
to  raise  and  pay  even  $500.  In  either  way  you  will  accom- 
plish, I  take  it,  all  you  can  accomplish  by  a  suit  and  with 
less  expense  to  your  clients. 

''Let  me  hear  from  you  on  this. 

"Very  truly. 

"B.  A.  BARBER.'' 

Which  letter  was  read  in  evidence. 

The  quitclaim  deed  given  by  Mary  McQuacker  to  correct 
the  mortgage  given  to  her  by  mistake  was  also  mailed  to 
Barber,  and  was  found  attached  to  his  deposition  filed  in  this 
case. 

That  the  coupons  had  been  regularly  paid  as  they  fell  due 
until  the  one  maturing  December  1,  1896 ;  that  the  note  and 
remaining  coupons  were  due  and  unpaid  at  the  time  of  the 
trial. 

Wm.  J.  Watts  and  wife  resided  at  Qolden  City,  Missouri, 
and  he  mysteriously  disappeared  from  his  home  shortly  prior 
to  the  election  in  1896  and  has  not  been  heard  from  since. 
He  was  a  brother  in  law  of  said  B.  A.  Barber. 

That  the  deed  from  W.  W.  Johnson  and  wife,  dated 
^®®  August  14,  1889,  was  made  to  William  J.  Watts,  and 
not  to  defendant,  B.  A.  Barber;  that  it  was  filed  for  rec- 
ord April  8,  1901,  and  was  acknowledged  before  George  C. 
Barber,  a  notary,  and  a  brother  and  partner  in  business  with 
E.  A.  Barber;  that  the  deed  shows  on  its  face  that  the  nam* 
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of  the  grantee  had  been  erased,  and  the  name  of  E.  A.  Barber 
inserted  in  lieu  thereof,  in  his  own  handwriting,  which  was 
in  1901,  just  prior  to  the  sale  of  the  land  to  defendants. 

The  deed  also  shows  upon  its  face  that  the  consideration 
and  one  and  a  half  line  of  the  habendum  clause  had  been 
erased ;  that  defendant  Best  saw  the  erasures  were  made  be- 
fore the  name  of  E.  A.  Barber  was  inserted  into  the  deed, 
which  was  a  few  days  prior  to  the  time  he  and  the  Bradi- 
gums  purchased  the  land.  The  only  evidence  tending  to 
show  when  these  alterations  were  made  is  the  testimony  of 
E.  A.  Barber,  and  he  states  they  were  made  in  1901. 

The  Best  and  the  Bradignms  purchased  the  land  together, 
and  they  discussed  the  defects  in  the  title  and  especially 
the  erased  portions;  that  defendant  Barber  wanted  them  to 
Accept  the  erased  deed  and  have  their  names  written  in  it 
as  grantees  in  the  place  of  the  name  of  the  grantee  which 
had  been  scratched  out  or  erased,  which  they  refused  to  do. 

The  two  mortgages  were  dated  and  recorded  in  1902  and 
1904 — ^the  last  one,  the  one  upon  which  this  suit  is  based, 
was  recorded  December  29,  1904. 

Defendant  Best  testified  that  he  saw  the  deed  at  La  Plata, 
where  it  had  been  sent  by  E.  A.  Barber  for  inspection,  and 
that  he  and  the  Bradigums  refused  to  receive  it,  and  that  at 
that  time  the  amount  of  the  consideration  expressed  in  the 
<leed  was  eighteen  hundred  dollars,  and  that  the  name  of  the 
grantee  had  been  scratched  out. 

That  the  attorneys  for  plaintiff  have  made  all  reasonable 
efforts  to  find  and  locate  W.  W.  Johnson  and  Wm.  J.  Watts 
but  failed  to  do  so. 

^®®  Defendant  Barber  procured  his  brother  in  law,  Wm. 
J.  Watts,  and  his  wife  to  execute  the  mortgage  to  Janet  Mo- 
Quacker,  who  was  a  resident  of  Scotland,  and  secured  the 
five  hundred  dollars  from  her  for  said  Watts  on  said  mort- 
gage, which  recites  that  Watts  owned  the  land  in  fee;  that 
he  procured  the  quitclaim  deed  from  Mary  McQuacker,  to 
whom  the  first  mortgage  had  been  made,  to  Wm.  J.  Watts 
and  wife,  and  had  it  recorded,  and  in  1894  he  had  the  mort- 
gage in  question  executed  and  recorded,  and  all  of  these  deeds 
were  mailed  to  him  at  Humboldt,  Kansas;  all  of  which  was 
prior  to  1896,  when  his  name  was  inserted  in  the  scratched 
deed  from  W.  W.  Johnson  and  wife  to  Wm.  J.  Watts — that 
is,  Watts'  name  was  erased  and  his  written  in. 
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That  tlie  Bradigums  had  knowledge  of  the  existence  of  the 
mortgage  against  the  land  before  they  and  Best  purchased 
it,  and  that  plaintiff's  attorneys  were  trying  to  collect  it 
at  that  time,  and  that  they  relied  upon  the  statements  of  E. 
A.  Barber  as  to  the  condition  of  the  title. 

Best  testified  that  he  knew  of  the  existence  of  this  mort- 
gage before  he  had  paid  for  the  land,  and  he  got  that  in- 
formation from  the  Bradigums. 

The  defendants*  evidence  tended  to  prove:  That  on  Au- 
gust 14,  1889,  W.  W.  Johnson  was  the  owner  of  the  lands 
in  question,  and  that  on  that  day  he  executed  and  delivered 
to  E.  A.  Barber  a  deed  for  said  lands  in  proper  form,  duly 
acknowledged,  with  the  name  of  the  grantee  and  the  con- 
sideration left  blank;  that  the  amount  of  the  consideration 
agreed  upon  was  paid  by  Barber  to  Johnson,  and  that  John- 
son at  the  same  time  executed  and  delivered  to  Barber  writ- 
ten authority  to  insert  the  amount  of  the  consideration  and 
the  name  of  the  grantee  in  the  blank  spaces  left  in  said  deed, 
and  in  1896  he  inserted  eight  hundred  dollars  as  the  con- 
sideration and  his  own  name  as  the  grantee  in  said  deed; 
that  the  consideration  paid  by  Barber  for  said  deed  was  the 
assumption  of  a  ^®®  mortgage  debt  of  four  hundred  dollars 
against  said  land  owed  by  Johnson  to  one  Leitzbock  and  can- 
cellation of  a  debt  Johnson  owed  said  Barber;  that  in  1901, 
when  he  had  an  opportunity  of  selling  the  land  to  Best  and 
the  Bradigums,  he  erased  his  name  and  the  consideration 
clause  in  the  deed  and  sent  it  to  the  Bank  of  Kirksville,  and 
tried  to  close  the  deal  with  them  by  requesting  them  to  take 
the  deed  and  insert  their  names  and  the  consideration  in 
the  deed.  They  refused  to  take  the  deed  in  that  form,  fear- 
ing Barber's  wife  would  be  entitled  to  dower,  as  they  tes- 
tified, in  the  land;  that  the  deed  was  then  returned  to  Bar- 
ber, who  thereupon  reinserted  in  the  deed  his  own  name  as 
grantee  and  the  amount  of  the  consideration  as  one  thou- 
sand dollars,  and  then  sent  it  to  the  recorder's  oflBce,  at  Ma- 
con, for  record;  that  at  the  same  time  he  sent  to  the  Bank 
of  Kirksville  a  deed  from  himself  to  the  defendants  Bradi- 
gums and  Best,  dated  April  9,  1903,  and  by  that  deed  con- 
veyed the  land  to  them,  and  that  on  the  20th  of  the  same 
month  he  paid  the  Leitzbock  mortgage. 

At  the  time  the  defendants  Bradigums  and  Best  bought 
the  land.  Barber  furnished  them  an  abstract  of  title  made 
Am.  St.  Bep.,  VoL  121—43 
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by  an  abstractor  at  Macon,  which  showed  a  good  title  in  Bar- 
ber, but  did  not  show  the  mortgage  sued  on;  and  the  ab- 
stractor testified  that  the  reason  why  it  did  not  appear  in 
the  abstract  was  because  it  did  not  appear  in  the  chain  of 
title ;  that  the  deed  from  W.  W.  Johnson  to  E.  A.  Barber  was 
not  recorded  until  about  the  time  he  sold  the  land  to  Best 
and  the  Bradigums. 

The  mortgage  provided  that  if  the  interest  was  not  paid 
when  due  the  principal  note  should  become  immediately  due 
and  payable. 

Defendants  introduced  in  evidence  the  statutes  of  limita- 
tion of  Kansas,  which  are  pleaded  in  the  answer. 

At  the  close  of  the  evidence  it  was  agreed  and  noted  of 
record  that  the  cause  was  submitted  to  the  court  and 
*®*  would  be  argued  the  next  term  of  the  court.  At  the 
next  term  of  the  court,  the  court,  over  the  objection  of  the 
defendants,  permitted  plaintiff  to  introduce  in  evidence  a 
certified  copy  of  the  order  of  his  appointment  as  adminis- 
trator of  the  estate  of  Janet  McQuacker,  deceased,  to  which 
action  of  the  court  defendants  duly  excepted. 

The  court  found  the  issues  for  the  plaintiff  and  rendered 
judgment  in  his  favor,  on  each  count  as  prayed  for  in  the 
petition.  The  defendants  filed  their  motion  for  a  new  trial, 
which  was,  by  the  court,  overruled,  to  which  action  of  the 
court  defendants  duly  excepted,  and  have  appealed  the  cause 
to  this  court. 

1.  The  first  assignment  of  error  made  by  appellants  is, 
the  action  of  the  court  in  receiving  in  evidence  a  certified 
copy  of  the  order  of  the  probate  court  of  Macon  county,  ap- 
pointing respondent  administrator  of  the  estate  of  Janet  Mc- 
Quacker,  after  the  close  of  the  case.  The  evidence  in  the 
cause  was  heard  at  one  term  of  the  court  and  taken  under 
advisement  until  the  next  term,  at  which  time  the  certifi- 
cate was  offered  and  received  in  evidence.  The  order  con- 
tinuing the  cause  to  the  next  term  preserved  the  jurisdic- 
tion of  the  court  over  the  entire  case,  and  it  possessed  the 
same  jurisdiction  to  act  in  the  cause  that  it  possessed  at  the 
previous  term.  There  was  no  leakage  or  loss  of  power  op 
jurisdiction  of  the  court  during  the  interim,  nor  during  the 
passage  of  the  cause  from  the  one  term  to  the  other. 

This  court  has  repeatedly  held  that  evidence  may  be  in- 
troduced after  a  case  is  closed  and  the  judgment  will  not 
be  reversed  on  that  account  unless  it  appears  to  the  sati^ 
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faction  of  this  court  that  the  trial  court  abused  its  discre- 
tion in  that  regard,  and  that  injury  resulted  as  a  conse- 
quence thereof  to  the  complaining  party:  FuUerton  v.  For- 
dyce,  144  Mo.  519,  44  S.  W.  1053 ;  Joplin  Waterworks  Co.  v. 
Joplin,  177  Mo.  496,  76  S.  W.  960. 

The  proof  of  the  appointment  of  Gross  administrator 
^^^  of  the  McQuacker  estate  was  a  formal  matter,  and  did 
not  in  any  manner  injure  the  defendants. 

Independent  of  the  rule  just  stated,  we  may  add  that  un- 
der a  general  denial  it  was  not  necessary  for  plaintiff  to 
prove  his  appointment  as  administrator.  A  general  denial 
puts  in  issue  only  the  merits  of  the  case.  If  defendants  de- 
sired to  question  the  appointment  of  plaintiff,  they  should 
have  done  so  by  a  special  plea  in  the  nature  of  a  plea  in 
abatement.  This  is  the  conclusion  reached  by  Valliant,  J., 
in  a  very  able  and  carefully  considered  case,  in  which  he  re- 
views all  the  authorities  upon  that  subject:  Baxter  v.  St 
Louis  T.  Co.,  198  Mo.  1,  95  S.  W.  856. 

It  must,  therefore,  be  held  that  there  was  no  error  in  the 
action  and  ruling  of  the  trial  court  in  admitting  in  evidence 
the  certified  copy  of  the  order  appointing  plaintiff  the  ad- 
ministrator of  the  estate  of  Janet  McQuacker,  deceased. 

2.  The  next  contention  of  the  appellants  is,  that  the  court 
erred  in  admitting  in  evidence  the  mortgage  sought  to  be 
foreclosed.  There  is  no  question  raised  as  to  the  genuine- 
ness of  the  signatures  to  the  mortgage  or  that  it  was  not 
actually  recorded  and  properly  indexed;  but  they  do  ques- 
tion the  sufficiency  of  the  acknowledgment,  and  contend  that 
it  was  on  that  account  improperly  recorded,  and  that  it  im- 
parted notice  to  no  one. 

Section  913  of  the  Revised  Statutes  of  1899  provides  that 
"The  certificate  of  acknowledgment  shall  state  (1)  the  act 
of  acknowledgment;  (2)  that  the  person  making  the  same 
v/as  personally  known  to  the  officer  granting  the  certificate 
to  be  the  person  whose  name  is  subscribed  to  the  instrument 
as  a  party  thereto;  and  (3),  or  was  proved  to  be  such  by  at 
least  two  witnesses,  whose  names  and  places  of  residence 
shall  be  inserted  in  the  certificate."  The  section  provides 
further  that  the  certificate  of  the  officer  taking  the  acknowl- 
edgment may  be  in  the  following  form: 

^*  **0n  this day  of ,  18 — ,  before  me  per- 
sonally appeared  A  B  (or  A  li  and  CD)  to  me  known  to 
be  the  person  (or  persons)   described  in  and  who  executed 
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the  foregoing  instrument,  and  acknowledged  that  he  (or 
they)  executed  the  same  as  his  (or  their)  free  act  and  deed." 

If  we  look  at  the  certificate  of  acknowledgment  attached 
to  this  mortgage,  we  find  that  it  states  (1)  that  Wm.  J. 
Watts  and  Kate  Watts  (husband  and  wife)  acknowledged 
the  execution  of  the  deed;  (2)  that  they  were  personally 
known  to  him  to  be  the  same  persons  who  executed  the  fore- 
going instrument;  and  (3)  that  while  their  names  are  stated 
in  the  certificate,  their  places  of  residence  are  not  stated, 
without  the  caption  of  the  certificate  may  be  considered  and 
taken  to  be  their  residence ;  but  it  will  be  seen  by  looking  at 
the  form  of  the  certificate,  prescribed  by  the  statute,  that 
it  does  not  require  the  residence  of  the  makers  to  be  stated 
or  given. 

By  construing  the  entire  section  together,  we  are*  clearly 
of  the  opinion  that  the  first  portion  of  the  section  is  only 
directory,  and  not  mandatory.  In  the  form  of  certificate 
prescribed  by  the  section,  we  find  that  it  concludes  with 
these  words,  *'and  acknowledged  that  he  (or  they)  executed 
the  same  as  his  (or  their)  free  act  and  deed."  The  certifi- 
cate of  acknowledgment  to  the  mortgage  in  question  does 
not  state  that  the  grantors  executed  it  as  their  "free  act  and 
deed."  The  statute  does  not  require  this  form  to  be  used 
by  the  officer  taking  the  acknowledgment,  but  provides  that 
it  may  be  used.  The  first  clause  of  the  section  provides, 
"The  certificate  of  acknowledgment  shall  state  the  act  of 
acknowledgment,"  but  does  not  require  it  to  state  that  they 
executed  the  same  as  their  "free  act  and  deed."  The  certi- 
ficate of  acknowledgment  to  this  mortgage  complies  with  the 
first  clause  of  that  section,  and  a  substantial  compliance  is 
all  the  law  requires:  Alexander  *•*  v.  Merry,  9  Mo.  514; 
Warder  v.  Henry,  117  Mo.  530,  23  S.  W.  776;  Wilson  v. 
Quigley,  107  Mo.  98,  17  S.  W.  891 ;  Hughes  v.  McDivitt,  102 
Mo.  77,  14  S.  W.  660,  15  S.  W.  756 ;  Huse  v.  Ames,  104  Mo. 
91,  15  S.  W.  965. 

Appellants  also  insist  that  the  mortgage  should  not  have 
been  admitted  in  evidence  as  imparting  notice  to  them  be- 
cause it  did  not  form  a  link  in  the  chain  of  title  to  the  land 
described  therein.  This  presents  a  more  serious  question  than 
the  one  first  disposed  of.  The  record  title  was  in  W.  W. 
Johnson,  and  he  conveyed  his  title  to  Wm.  J.  Watts,  but  this 
deed  of  conveyance  was  never  placed  upon  record.  E.  A. 
Barber  erased  the  name  of  Watts  therefrom  and  withheld 


July,  1907.]  Gross  v.  Watts.  677 

it  from  record.  While  the  title  was  in  this  condition  the 
mortgage  from  Wm.  J.  Watts  and  wife  to  Janet  McQuacker 
was  executed  and  placed  on  record.  Under  the  condition 
of  the  title,  an  investigation  of  the  Johnson  title  would  not 
reveal  the  Watts-McQuacker  mortgage,  because  the  record 
of  that  title  did  not  disclose  the  deed  of  conveyance  from 
Johnson  to  Watts,  or  in  any  other  manner  connect  Watts 
with  that  title. 

The  law  of  this  state  is  well  settled  that  a  purchaser  is 
bound  with  constructive  notice  of  all  recorded  instruments 
and  the  recitals  therein  lying  within  his  chain  of  title;  but 
a  deed  or  instrument  lying  outside  of  the  purchaser's  chain 
of  title  imports  no  notice  to  him :  Tydings  v.  Pitcher,  82  Mo. 
379;  Crockett  v.  Maguire,  10  Mo.  34;  Digman  v.  McCollum, 
47  Mo.. 372;  Burke  v.  Beveridge,  15  Minn.  205;  Patterson  v. 
Booth,  103  Mo.  402,  15  S.  W.  543;  McDonald  v.  Quick,  139 
Mo.  484,  41  S.  W.  208 ;  Kansas  City  &  A.  R.  R.  Co.  v.  View, 
156  Mo.  608,  57  S.  W.  555. 

According  to  the  rule  announced  in  the  foregoing  cases, 
the  action  of  the  trial  court  in  admitting  the  mortgage  in  evi- 
dence for  the  purpose  of  imparting  notice  to  defendants  of 
its  existence  was  erroneous.  But  we  are  unable  to  see  how 
that  error  did  or  could  have  injured  appellants'  rights  in 
any  manner  whatever,  because  all  the  defendants  had  actual 
notice  of  ^^*  the  existence  of  that  mortgage  before  they  pur- 
chased and  paid  for  the  land.  One  Bradley  told  the  Bradi- 
gums  about  it,  and  Best  testified  that  he  had  made  the.  con- 
tract for  the  purchase  of  the  land  before  he  heard  of  the 
mortgage,  but  that  he  had  not  paid  for  the  land  when  he 
received  that  notice,  and  Barber  had  actual  knowledge  of 
the  mortgage,  because  he  himself  negotiated  the  loan  and 
had  the  mortgage  recorded. 

In  deciding  a  similar  question  Sherwood,  J.,  used  this 
language:  ''And  (2)  the  further  fact,  that  it  was  established 
beyond  question  that  the  defendants  were  purchasers  with 
full  and  actual  notice  of  plaintiff's  claim.  Such  notice  coun- 
tervails the  effect  of  registry  and  dispenses  with  it":  Hoge 
V.  Hnbb,  94  Mo.  489,  7  S.  W.  443 ;  Bartlett  v.  Olaascock,  4 
Mo.  62 ;  Vaughn  v.  Tracy,  22  Mo.  415 ;  Sensendenf er  v.  Eemp, 
83  Mo.  581 ;  Vaughn  v.  Tracy,  25  Mo.  318,  69  Am.  Dec.  471 ; 
Speck  V.  Riggin,  40  Mo.  405 ;  Foster  v.  Bresheara,  55  Mo.  22 ; 
Harrington  v.  Fortner,  58  Mo.  468;  Wilson  y.  Eimmel,  109 
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Mo.  260,  19  S.  W.  24;  Jackson  v.  Burgott,  10  Johns.  457, 
6  Am.  Dec.  349. 

3.  The  defendants  claim  title  to  the  land  in  controversy 
through  and  under  the  erased,  mutilated  and  forged  deed 
from  Johnson  to  E.  A.  Barber.  Under  the  facts  as  disclosed 
by  the  record  in  this  case,  it  goes  without  saying  that  Barber 
fraudulently  changed  that  deed  by  erasing  the  name  of  the 
grantee,  William  J.  Watts,  and  by  inserting  his  own  in  lieu 
thereof,  for  the  purpose  of  defrauding  Janet  McQuacker 
out  of  the  five  hundred  dollars  he  loaned  for  her.  All  the 
defendants  saw  the  deed  and  inspected  it  or  talked  to  those 
who  had  seen  and  inspected  it  regarding  its  condition,  and  re- 
fused to  permit  their  names  to  be  inserted  into  that  deed  as 
grantees  in  the  place  where  the  name  of  the  grantee  had  been 
erased,  but  required  E.  A.  Barber  to  insert  his  own  name  as 
the  grantee  and  then  took  a  deed  from  him  to  the  same  land. 
All  of  them  had  actual  notice  of  the  mutilated  condition  of 
the  deed  and  sufficient  **•  notice  to  have  put  a  reasonably 
prudent  person  upon  inquiry.  If  this  information  acquired 
by  defendants  had  been  properly  followed  up,  it  would  have 
uncovered  the  rascality  and  forgery  of  Barber.  They  have 
no  one  to  blame  but  themselves  for  their  carelessness  and 
credulity  in  this  matter. 

But  so  far  as  this  branch  of  the  case  is  concerned,  that 
principle  of  law  which  holds  that  unrecorded  deeds  and  in- 
struments which  are  outside  of  the  chain  of  title  do  not 
impart  constructive  notice  to  purchasers  has  no  application 
to  forged  instruments.  "It  would  be  a  dangerous  doctrine 
indeed  to  hold  that  one  by  forging  a  deed  from  his  neighbor 
to  himself  and  putting  it  upon  record  could  then,  by  convey- 
ing to  a  third  party  having  no  notice  of  the  forgery,  confer 
upon  the  latter  a  good  title  merely  because  the  record  showed 
the  title  in  the  forger.  If  such  were  the  law,  no  man's  life 
would  be  safe.  The  principles  of  justice  and  public  policy 
alike  forbid  the  adoption  of  such  a  rule":  Pry  v.  Pry,  109 
111.  466,  and  cases  cited;  2  Jones  on  Law  of  Real  Property 
and  Conveyancing,  sec.  1353. 

According  to  this  rule  none  of  the  grantees  claiming 
through  E.  A.  Barber  acquired  any  right,  title  or  interest 
in  or  to  said  land,  and  it  is  wholly  immaterial  whether  they 
had  notice  of  the  forgery  or  not. 

4.  The  last  insistence  of  the  appellants  which  is  worthy 
of  consideration  is  that  the  note  sued  on  was  barred  by  the 
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statutes  of  limitation  before  this  suit  was  instituted.  Their 
contention  is  this,  that  the  note  and  mortgage  were  executed 
and  made  payable  in  the  state  of  Kansas,  and  that  fact  con- 
stituted the  note  a  Kansas  contract  and  subjected  it  to  her 
laws  of  limitation,  which  was  at  that  time  five  years.  The 
note  having  been  barred  before  the  institution  of  this  suit, 
the  mortgage  securing  it  must  also  be  barred,  so  they  con- 
tend. 

The  statute  of  Kansas  which  appellants  plead  is  as  follows : 

■^  '*  (4095).  Civil  actions  other  than  for  the  recovery  of 
real  property,  can  only  be  brought  within  the  following  peri- 
ods, after  the  cause  of  action  shall  have  accrued,  and  not 
afterward. 

** First.  Within  five  years:  An  action  upon  any  agree- 
ment, contract  or  promise  in  writing." 

This  statute  was  before  the  Kansas  City  court  of  appeals 
for  consideration  in  the  case  of  Morgan  v.  Metropolitan  St. 
B.  B.  Co.,  51  Mo.  App.  523.  It  was  there  held  that  said 
statute  only  barred  the  remedy  and  did  not  go  further  and 
extinguish  the  cause  of  action. 

We  are  of  the  opinion  that  the  conclusion  reached  by  that 
court  is  clearly  the  true  meaning  of  that  statute.  That  being 
true,  then  the  debt  evidenced  by  the  note  and  mortgage  in 
question  was  still  a  valid  and  subsisting  claim  at  the  time 
this  suit  was  instituted.  Except  in  those  cases  where  the 
cause  of  action  is  extinguished  by  the  statutes  of  limitation, 
the  laws  of  the  forum  apply:  Carson  v.  Hunter,  46  Mo.  467, 
2  Am.  Bep.  529;  Lyman  v.  Campbell,  34  Mo.  App.  213; 
Williams  v.  St.  Louis  &  S.  P.  B.  B.  Co.,  123  Mo.  537,  27  S. 
W.  387, ;  King  v.  Lane,  7  Mo.  241,  37  Am.  Dec.  187 ;  Stirling  v. 
Winter's  Exr.,  80  Mo.  141. 

Li  the  case  at  bar  the  note  and  first  mortgage  were  dated 
and  executed  on  December  1,  1892,  and  the  second  mortgage, 
correcting  the  first,  was  executed  December  27,  1894,  and 
this  suit  was  filed  sometime  prior  to  September  6,  1902,  the 
latter  being  the  day  on  which  the  amended  petition  herein 
was  filed,  which  was  less  than  ten  years  after  the  execution 
of  the  note  and  the  first  mortgage  and  within  eight  years 
from  the  execution  of  the  second. 

In  this  state  actions  upon  promissory  notes  and  other  writ- 
ten instruments  for  the  payment  of  money,  whether  sealed 
or  unsealed,  are  not  barred  by  the  statutes  of  limitation  before 
the  expiration  of  ten  years  from  and  after  their  execution, 
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and  suit  may  be  brought  ^^  and  maintained  upon  any  such 
instruments  at  any  time  within  that  ten  years:  Rev.  Stats. 
1899,  sees.  4271,  4272. 

According  to  the  provisions  of  these  statutes,  the  cause  of 
action  was  not  barred  at  the  time  the  suit  was  brought. 

It  is  not  out  of  place  to  here  add  that  the  undisputed  evi- 
dence in  this  case  shows  that  Wm.  J.  Watts  and  his  wife 
were  residents  of  Golden  City,  Barton  county,  Missouri,  at 
the  time  of  the  execution  of  the  note  and  mortgages  in  ques- 
tion, and  there  is  not  a  scintilla  of  evidence  tending  to  show 
that  either  of  them  ever  resided  in  the  state  of  Kansas.  The 
record  also  shows  that  Janet  McQuacker  was  at  all  times  men- 
tioued  in  the  record  a  resident  of  Scotland,  Great  Britain. 
Under  that  state  of  facts  the  statutes  of  limitation  of  Kansas 
have  no  place  in  this  case  and  are  wholly  inapplicable  thereto : 
Williams  v.  St.  Louis  &  S.  F.  B.  R.  Co.,  123  Mo.  573,  27  S. 
W.  387. 

There  are  some  other  minor  points  presented  and  discussed 
by  counsel  for  both  appellants  and  respondent,  but  their 
consideration  would  not  lead  to  a  conclusion  different  from 
the  one  herein  announced. 

The  judgment  of  the  circuit  court  was  for  the  right  party, 
and  it  is  therefore  affirmed. 

All  concur. 


Defects  in  Acknowledgments  which  do  not  invalidate  the  instrament 
are  discussed  in  the  note  to  Trerise  v.  Bottego,  108  Am.  St.  Bep.  525. 

The  Effect  of  Unauthorized  Alterations  in  written  instruinenta  is  the 
subject  of  a  note  to  Burgess  ▼.  Blake,  86  Am.  St.  Bep.  80. 

The  Statute  of  Limitations  of  the  Forum  governs,  in  case  of  a  con- 
flict of  laws,  unless  the  statute  is  regarded  as  extinguishing  the  debt 
and  not  merely  barring  the  remedy:  See  the  note  to  Menzell  v.  Hinton^ 
95  Am.  St.  Bep.  660;  Arp  y.  Allis-Chalmers  Co.,  130  Wis.  454,  11& 
Am.  St.  Bep.  1036. 
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STATE  V.  ADCOCK. 

[206  Mo.  650,  106  8.  W.  270.] 

PHTSICIANS — Issaance  of  Ziiceiise. — If  a  statute  requires  the 
issuance  of  a  license  to  an  applicant  to  practice  medicine  upon  a 
proper  showing,  it  is  not  within  the  power  of  the  state  board  of 
health  to  arbitrarily  refuse  it.     (pp.  684,  685.) 

MANDAMUS  to  Control  State  Board  of  Healtb — ^Idcense  to 
Practice  Medicine. — If  a  state  board  of  health,  against  all  the  rules 
and  the  great  weight  of  evidence,  arbitrarily  refuses  to  grant  a  license 
to  an  applicant  to  practice  medicine,  mandamus  will  lie  to  compel  it 
to  do  so.     (p.  685.) 

liANDAMtTS  to  Control  State  Board  of  Health. — A  state  board 
of  health  is  clothed  only  with  administrative  and  discretionary  powers, 
and  an  unwarranted  exercise  of  that  discretion  is  a  subject  for  review 
by  mandamus,     (p.  685.) 

MANDAMUS  to  Control  State  Board  of  Healtb — ^License  to 
Practice  Medicine. — If  a  state  board  of  health,  against  the  great 
weight  of  the  evidence,  arbitrarily  refuses  to  grant  a  license  to  an  ap- 
plicant to  practice  medicine,  there  is  no  remedy  by  appeal,  and  the 
only  remedy  is  by  mandamus,     (p.  685.) 

PHYSICIANS — ^Application  for  Ucense — ^Power  of  State  Board 
of  Health. — Upon  an  application  for  a  license  to  practice  medicine, 
the  state  board  of  health  acts  ministerially  merely,  and  if  the  proper 
conditions  exist  and  a  proper  showing  is  made,  the  board  has  no 
discretion  in  the  matter,  and  the  license  must  be  granted,     (p.  686.) 

MANDAMUS  to  Control  State  Board  of  Healtb. — A  state  board 
of  health  has  merely  administrative  and  ministerial  duties  to  perform, 
and  cannot  act  arbitrarily,  nor  against  the  great  weight  of  the 
positive  testimony,  upon  a  given  question,  and  if  it  does  so  act,  the 
person  aggrieved  has  redress  by  means  of  the  writ  of  mandamus, 
(p.  686.) 

J.  A.  McLane,  for  the  relator. 

H.  S.  Hadley,  attorney  general,  and  N.  T.  Gentry,  assistant 
attorney  general,  for  the  respondents. 

»»2  GRAVES,  J.  Relator,  Dr.  A.  S.  McCleary,  gradu- 
ated from  the  Eclectic  Medical  University  of  Kansas  City, 
Missouri,  March  24,  1904,  and  received  his  diploma  therefrom 
on  that  date.  This  school  is  duly  incorporated  under  the 
laws  of  Missouri,  and  has  a  four  years'  course  of  study.  He 
claimed  to  have  been  a  matriculant  in  said  school  in  the  fall 
of  1900,  and  therefore  prior  to  March  12,  1901.  On  or  about 
November  27,  1906,  he  presented  to  relators  all  the  evidence 
required  by  the  act  approved  March  21,  1903,  to  entitle  him 
to  a  license  from  respondents,  who  constitute  the  state  board 
of  healthy  to  practice  medicine  and  surgery  in  the  state  of 
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Missouri.  Relator  on  said  date  tendered  to  respondents  the 
required  fee  under  the  statute,  but  respondents  refused  to 
grant  to  relator  a  license,  and  thereafter  relator  applied  to 
this  court  for  a  writ  of  mandamus,  and  the  alternative  writ 
was  duly  granted.  Among  other  things  stated  in  the  alter- 
native writ  we  find: 

''That  said  board  of  health  of  the  state  of  Missouri  has 
failed,  neglected,  and  still  fails  and  neglects,  to  issue  to  re- 
lator a  license  to  practice  medicine  in  the  state  of  Missouri; 
that  said  board  is  composed  of  seven  physicians,  five  of  whom 
are  allopath  physicians ;  that  said  board  is  biased  and  preju- 
diced against  relator;  that  relator  is  a  matriculant  and 
graduate  of  an  eclectic  school  of  medicine;  that  a  majority 
of  the  members  of  said  board  of  health  belong  to  the  regular 
or  allopathic  school  of  medicine,  a  school  or  system  of  medi- 
cine entirely  different  and  opposed  to  the  school  or  system 
of  medicine  of  which  relator  is  a  matriculant  and  graduate; 
that  the  school  of  medicine  of  which  a  majority,  or  five,  of 
said  members  of  said  board  belong,  are  opposed  and  averse 
to  giving  relator  a  license  to  practice  medicine  in  the  state 
of  Missouri,  because  relator  is  a  matriculant  and  graduate  of 
a  system  of  medicine  differing  from  **^  the  system  of  medi- 
cine of  which  a  majority  of  the  members  of  said  board  of 
health  are  graduates." 

The  return  of  respondents  is  in  this  Ian<?uage:  "Now,  on 
this  day,  come  the  respondents,  and  for  return  to  the  alter- 
native writ  herein,  admit  that  it  is  true  as  alleged  in  the 
alternative  writ,  that  the  respondents  constitute  the  state 
board  of  health  of  Missouri,  having  been  duly  appointed  and 
qualified  as  members  of  said  board;  they  admit  that  on  the 
twenty-seventh  day  of  November,  1906,  the  relator  appeared 
before  respondents,  as  members  of  said  board  of  health,  in 
Kansas  City,  Missouri,  and  tendered  to  them  the  sum  of  fif- 
teen dollars,  the  fee  allowed  by  law;  they  admit  that  the 
relator  then  and  there  produced  satisfactory  proof  of  his  good 
moral  character ;  and  they  admit  that  he  then  and  there  pro- 
duced satisfactory  evidence  that  he  graduated  from  the  Eclec- 
tic Medical  University  on  ]March  24,  1904,  and  received  a 
diploma,  properly  signed  by  the  officers  and  professors  in 
said  university,  which  diploma  was  dated  March  24,  1904. 
But  the  respondents  deny  that  the  relator  produced  to  them 
satisfactory  proof  that  he  matriculated  in  the  Eclectic  Med- 
ical University,  or  in  the  medical  department  of  any  univer- 
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sity,  school  or  college  prior  to  March  12,  1901.  And  for 
further  return  respondents  say  that  relator  produced  before 
them  at  said  time  and  place  a  paper  which  purported  to  be 
sitrned  by  an  officer  of  said  Eclectic  Medical  University  and 
which  purported  to  be  a  receipt  for  the  matriculation  fee  of 
relator  in  said  university  and  which  purported  to  be  signed 
November  12,  1900;  that  upon  careful  inspection  of  said 
receipt  with  a  microscope,  it  was  discovered  that  the  same 
was  originally  dated  November  12,  1901,  and  that  the  same 
had  been  changed  to  1900.  That  the  relator  produced  before 
them  certain  affidavits,  purporting  to  have  been  signed 
•"^  by  teachers  in  said  university,  which  affidavits  stated 
that  the  relator  had  attended  lectures  in  said  university  in 
the  fall  of  1900.  That  they  examined  certain  records  and 
papers  of  said  university,  but  failed  to  find  the  name  of  re- 
lator in  the  list  of  scholars  of  said  university  for  the  year 
1900.  Respondents  further  say  that  they  are  not  satisfied 
with  the  evidence  so  produced  before  them  that  the  relator 
matriculated  as  a  student  in  said  university  prior  to  March 
12,  1901;  and  upon  the  evidence  so  produced,  declined  to 
issue  a  license  to  relator  to  practice  medicine  in  Missouri. 
And  further,  respondents  deny  each  and  every  other  allega- 
tion in  the  alternative  writ.  Wherefore,  the  premises  con- 
sidered, respondents  pray  that  no  peremptory  writ  of  man- 
damus issue  herein,  that  the  alternative  writ  be  discharged, 
and  that  respondents  be  awarded  their  costs  herein." 

The  reply  to  this  return  is  a  specific  denial  of  all  new  mat- 
ter in  the  return. 

Honorable  A.  L.  Cooper  was  appointed  commissioner  by 
this  court  to  take  the  testimony,  and  after  so  doing,  he  has 
made  a  report  in  which  there  is  a  finding  both  of  fact  and 
law,  accompanied  with  all  the  testimony  in  the  case.  The 
report  is  one  evidently  prepared  with  great  care.  The  report 
concludes  as  follows: 

'*My  findings  and  conclusions  are,  therefore,  as  follows: 
**1.  The  relator  did  matriculate  in  the  Eclectic  Medical  Uni- 
versity of  Kansas  City,  Missouri,  prior  to  March  12,  1901, 
and  established  that  fact  by  the  great  weight  of  evidence, 
both  at  the  hearing  before  the  board  of  health  and  before 
me. 

**2.  The  board  of  health  did  not  give  to  the  relator's  evi- 
dence the  weight  and  consideration  to  which  it  was  entitled 
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and  in  that  respect  acted  without  due  regard  to  the  legal 
rights  of  relator. 

'*3.  I  find,  and  the  pleadings  admit,  that  he  had  *""^  com- 
plied with  all  other  conditions  required  by  the  statute. 

'*I  therefore  respectfully  recommend  that  the  peremptory 
writ  prayed  for  be  issued." 

We  have  gone  through  the  evidence,  and  the  conclusions 
of  the  commissioner,  as  to  the  facts,  are  the  only  ones  which 
could  have  rightfully  been  reached.  As  to  the  law,  we  will 
discuss  that  in  the  course  of  the  opinion. 

An  examination  of  this  record  shows  that  the  overwhelm- 
ing evidence,  both  before  the  commissioner  and  previously 
before  the  state  board  of  health,  is  to  the  effect  that  relator 
had  matriculated  in  the  Eclectic  Medical  University  of  Kan- 
sas City,  Missouri,  prior  to  Mach  12,  1901.  All  other  requi- 
sites for  a  license  stand  admitted  by  the  return.  In  other 
words,  the  only  disputed  question  is,  Was  the  applicant.  Dr. 
McCleary,  a  matriculant  in  said  school  prior  to  March  12, 
1901 T  If  he  was,  he  was  entitled  to  his  license;  ix  he  was 
not,  then  it  was  properly  refused. 

Relator  bottoms  his  right  to  a  license  on  the  act  of  1903, 
approved  March  21,  1903,  in  words  as  follows:  ''It  is  not 
intended  by  this  act  to  prohibit  gratuitous  service  to  and 
treatment  of  afiSicted  and  this  act  shall  not  apply  to  com- 
missioned surgeons  of  the  United  States  army,  navy  and 
marine  hospital  service,  nor  to  any  student  who  has  matric- 
ulated in  a  medical  college  on  or  prior  to  March  12,  1901, 
and  it  shall  be  the  duty  of  said  board  of  health  on  receiving 
a  fee  of  fifteen  dollars  from  said  student  to  issue  to  him  a 
license  to  practice  medicine  when  said  student  presents  a  di- 
ploma from  any  medical  college  of  this  state." 

Under  the  facts  of  this  case  and  under  this  law  the  only 
thing  for  respondents  to  do  was  to  rightfully  *^®  determine 
the  question  as  to  whether  or  not  the  relator  was  a  matricu- 
lant in  this  school  prior  to  March  12,  1901.  On  this  question 
the  respondents  held  adversely  to  relator.  We  are,  therefore, 
required  to  face  the  question  as  to  whether  or  not  this  find- 
ing of  the  respondents  is  final  and  not  subject  to  review  in 
this  court.  Respondents  claim  that  they  exercised  their  dis- 
cretion on  this  question  and  that  their  judgment  is  final. 
If  so,  there  is  an  end  to  this  cause.  But  in  this  we  do  not 
assent  to  the  contentions  of  respondents.  Discretions  must 
always  be  reasonably  exercised.    As  to  whether  or  not  they 
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are  reasonably  exercised  is  a  question  for  the  courts.  The 
statute  requires  the  issuance  of  a  license  upon  a  proper  show- 
ing and  it  is  not  within  the  power  of  the  board  of  health  to 
arbitrarily  refuse  it.  In  the  case  at  bar  the  sole  and  only 
question  for  respondents  to  determine,  under  the  admissions 
in  the  pleadings  before  us,  was  as  to  whether  or  not  the  relator 
had  matriculated  in  the  medical  college  mentioned  above 
prior  to  March  12,  1901.  Now,  if  the  board  of  health,  agaitist 
all  the  rules  of  evidence  and  against  the  great  weight  of  the 
evidence,  as  evinced  by  this  record,  arbitrarily  refused  to 
grant  the  license,  will  mandamus  lie  to  compel  them  to  do 
sot  This  is  the  sole  contention  of  respondents.  They  claim 
that  they  have  exercised  their  best  judgment,  and  having 
done  so  the  incident  is  finally  closed.  Does  the  law  place 
in  the  hands  of  administrative  boards  such  arbitrary  power! 
We  think  not.  If  so,  the  courts  are  not  open  to  the  ag- 
grieved, if  such  there  be,  and  this  case  is  wrongfully  here. 
If  so,  such  boards  can  arbitrarily  refuse  any  applicant  the 
rights  prescribed  by  the  law,  and  he  is  without  remedy.  If 
so,  such  a  board  can  hear  the  evidence,  and  against  all  of 
the  evidence,  place  its  ipse  dixit,  and  refuse  to  the  applicant 
the  privileges  granted  by  the  law.  Such  a  doctrine  is  not 
consonant  with  reason,  and  is  not  the  law.  Grant  ^^'^  it, 
for  the  purposes  of  this  case,  that  these  boards  are  clothed 
with  discretionary  powers,  yet  an  unwarranted  exercise  of 
that  discretion  is  a  subject  matter  for  review.  They  are  not 
judicial  bodies :  State  v.  Goodier,  195  Mo.  551,  93  S.  W.  528. 
In  that  case  this  court  said:  **The  duties  of  the  board  are 
of  an  administrative  or  ministerial  character,  and  therefore 
as  long  as  its  acts  are  within  the  scope  of  the  exercise  of  a 
reasonable  discretion  it  is  free  to  act:  State  v.  Gregory,  83 
]Mo.  123,  53  Am.  Rep.  565.  If,  perchance,  through  a  misun- 
derstanding of  the  law,  the  board  should  refuse  to  perform 
a  given  duty,  the  writ  of  mandamus  will  risjht  the  wrong: 
State  V.  Lutz,  136  Mo.  633,  38  S.  W.  323.  But  the  writ  of 
prohibition  does  not  go  against  such  a  body;  it  goes  only 
against  a  court  or  tribunal  exercising  judicial  functions. 
We  have  very  recently  held  that  a  writ  of  prohibition  would 
not  go  against  the  board  of  election  commissioners,  because 
although  it  exercised  a  large  discretion  (in  the  case  there 
under  review  having  to  investigate  and  find  from  the  evi- 
dence and  decide  which  of  two  antasfonistic  sets  of  claimants 
was  entitled  to  recognition  as  the  lawful  committee  of  a  po- 
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litical  party),  yet  it  was  the  act  of  a  ministerial  and  not  a 
judicial  body  and  the  act  to  be  performed  was  not  a  judicial 
act:  Kalbfell  v.  Wood,  193  Mo.  675,"  92  S.  W.  230. 

But  even  if  it  were  a  judicial  tribunal,  and  its  discretion 
was  arbitrarily  exercised,  such  action  would  be  subject  to 
review.  We  have  always  so  held  in  matters  of  granting  a 
continuance  and  similar  matters,  and  a  citation  of  cases  would 
be  superfluous.  In  the  case  at  bar  there  is  no  remedy  by  ap- 
peal, and  the  only  remedy  is  the  one  invoked  in  this  case. 

But  beyond  all  this,  and  decisive  of  this  case,  the  board 
acts  mini.sterially  in  a  matter  of  this  kind.  If  the  conditions 
exist,  the  license  must  be  granted.  If  the  conditions  exist 
there  is  no  discretion,  but  the  license  ^^^  must  be  issued. 
If  the  board  cannot  act  judicially,  as  was  held  in  the  Goodier 
case,  supra,  this  case  resolves  itself  into  the  plain  proposition, 
Do  or  do  not  the  conditions  exist  t  If  so  the  license  must  go. 
The  great  weight  of  the  evidence  shows  that  the  relator  had 
matriculated  prior  to  March  12,  1901,  and  such  being  the 
case,  the  peremptory  writ  of  mandamus  must  go. 

We  conclude  by  saying  that  boards  of  this  character,  hav- 
ing merely  administrative  and  ministerial  duties  to  perform, 
cannot  act  arbitrarily,  nor  against  the  great  weight  of  the 
positive  testimony  upon  a  given  question,  and  if  they  do  so 
act,  there  is  redress  for  the  party  aggrieved,  by  an  action 
of  this  kind. 

From  these  views  it  follows  that  the  peremptory  writ 
should  go,  and  it  is  so  ordered. 

All  concur. 


On  Mandamus  Against  a  State  Board  of  Health  to  eompel  the  issuance 
of  a  physician's  license  to  an  applicant,  fee  the  note  to  State  ▼. 
Gardner,  98  Am.  St.  Bep.  876. 
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STATE  V.  MATHIS. 

[206  Mo.  604,  105  S.  W.  604.] 

OAMINGt — ^Keeping  Poker-table. — Under  a  statute  prohibiting 
the  Betting  up  or  keeping  "any  kind  of  gambling  table  or  gambling 
device,  adapted,  devised,  and  designed  for  the  purpose  of  playing  any 
game  of  chance  for  money  or  property,"  and  the  inducing,  enticing 
or  permitting  ''any  person  to  bet  or  play  at  or  upon  any  such  gaming- 
table or  gambling  device,''  it  makes  no  difference  whether  the  table 
on  which  the  game  of  poker  is  played  is  a  gambling  device  or  not; 
and  if  it  is  a  table  adapted,  devised,  or  designed  for  the  purpose 
of  playing  any  game  of  chance  for  money  or  property,  and  the  de- 
fendant permitted  any  person  to  bet  upon  and  play  poker  upon  such 
table,  he  is  guilty  of  a  violation  of  the  statute,     (p.  692.) 

QAMING^ — Keeping  Poker-table — ^Eyldence. — That  a  poker- 
table,  so  called,  is  adapted  and  designed  for  the  purpose  of  playing 
games  of  chance  is  clearly  shown  by  the  fact  that  games  of  poker 
are  played  thereon.     Cp.  692.) 

QAMING^ — Keeping  Poker-table. — ^Althougli  Cards  may  bo 
Necessary  to  be  used  in  conjunction  with  a  table  or  other  device,  to 
play  the  game  of  poker,  it  is  none  the  less  a  gambling-table  or  de- 
vice when  used  in  conjunction  with  cards  for  the  purpose  of  playing 
poker  for  money  or  property,     (p.  692.) 

QAMINO — Keeping  Gambling  Table — Oraps. — Whether  a  table 
used  is  specially  adapted,  devised  and  designed  for  the  purpose 
of  playing  the  game  called  craps,  for  money  or  property,  is  imma- 
terial, so  long  as  it  is  used  for  such  purpose  and  persons  are  per- 
mitted to  bet  at  or  play  upon  such  table.  It  then  becomes  a  gambling 
table  within  the  meaning  of  the  statute,     (p.  693.) 

Clay  &  Sheppard,  for  the  appellant. 

H.  S.  Hadley,  attorney  general,  and  N.  T.  Gentry,  assis- 
tant attorney  general,  for  the  state. 

«>«  BURGESS,  J.  At  the  April  term,  1906,  of  the  cir- 
cuit court  of  Newton  county,  the  defendant  was  convicted 
of  the  crime  of  setting  up  and  keeping  divers  gaming-tables 
and  gambling  devices,  to  wit,  two  poker-tables  and  one  crap- 
table,  which  were  adapted,  devised  and  designed  for  the  pur- 
pose of  playing  games  of  chance  for  money  and  property. 
The  conviction  was  under  the  second  count  of  an  indictment 
charging  defendant  with  said  offense,  and  the  punishment 
assessed  was  five  years  in  the  penitentiary.  After  filing 
unsuccessful  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment, the  defendant  appealed. 

The  evidence  on  the  part  of  the  state  tended  to  prove  that 
there  was  a  building  known  as  the  Belmont  Block  situated 
in  the  city  of  Neosho,  Newton  county,  Missouri,  and  that  in 
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the  summer  of  1905  there  were  two  upstairs  rooms  in  said 
building  which  defendant  occupied  and  called  his  office. 
One  witness,  Lou  Ellis,  did  some  work  for  the  defendant  and 
visited  his  home  for  the  purpose  of  collecting  the  money 
owing  him  for  said  work.  Defendant  told  him  to  come  to 
his  office  and  get  paid.  Witness  went  to  said  Belmont  Block 
building,  where  he  was  directed  to  the  office  of  the  defendant. 
He  found  the  door  locked,  but  the  defendant  unlocked  it  and 
admitted  him.  There  was  another  •^'^  man  besides  the  de- 
fendant  in  the  room.  In  that  room  were  three  tables,  one 
square-shaped  and  two  round  tables,  each  having  a  canvas 
cover.  After  being  paid  the  amount  of  his  bill,  Ellis  en- 
gaged in  a  game  of  poker  with  defendant  and  the  other  man, 
and  remained  there  seven  hours.  Ellis  bought  five  dollars' 
worth  of  poker  chips  from  the  defendant,  paying  him  money 
therefor,  and  after  losing  on  the  game  he  again  bought  five 
dollars*  worth  of  chips.  Losing  the  second  time,  he  bought 
ten  dollars'  worth  of  chips  from  the  defendant,  which  he  also 
lost.  At  various  times  during  the  progress  of  the  game 
Ellis  heard  knocks  at  the  door.  Each  time  the  defendant 
got  up,  went  to  the  door  and  peeped  through  the  keyhole, 
but  did  not  allow  anybody  to  enter.  The  poker-table  at 
which  Ellis  and  his  companions  played  had  a  drawer  in  it 
and  also  a  slot  on  the  top  through  which  slot  chips  were 
dropped  into  the  drawer  by  players  at  the  game,  the  chips 
dropped  through  becoming  the  operator's  ** rake-off."  Wit- 
ness Ellis  also  testified  that  during  the  game  that  they  there 
played  defendant  sat  on  one  side  of  the  poker-table,  about 
where  the  drawer  was,  and  that  Ellis  and  the  other  man  sat 
on  the  other  side  of  the  table  opposite  the  defendant.  That 
the  defendant  kept  the  chips  and  decks  of  cards  in  the  drawer, 
and  that  the  defendant  had  charge  of  the  decks  and  also 
charge  of  the  chips.  He  further  testified  that  they  used  the 
chips  to  bet  with  instead  of  money,  and  that  after  the  game 
was  over  the  chips  were  cashed,  the  defendant  cashing  the 
same. 

Elbert  Oliver,  a  boy  of  nineteen,  testified  that  he  knew  the 
defendant  and  had  visited  his  place  of  business  in  the  Bel- 
mont Block  along  in  the  summer  of  1905,  and  that  he  met 
the  defendant  and  several  others  in  those  upstairs  rooms  at 
night.  He  further  testified  to  the  fact  that  the  door  was 
locked  and  that  some  one  on  the  inside  responded  to  his 
knock.     On  that  night  *®®  this  witness,  the  defendant  and 
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others  played  a  game  of  craps  on  one  of  these  tables,  using 

dice  and  betting  money. 

John  PickiDs,  a  boy  of  fifteen,  testified  that  he,  too,  visited 
the  defendant's  apartments  in  the  Belmont  Block,  and  saw 
men  shooting  craps  there  on  a  table,  using  dice.  He  said 
nobody  invited  him  to  go  up  there;  he  **just  followed  the 
gang."  After  the  proper  knock  was  made  on  this  door, 
some  one  from  within  unlocked  it  and  let  them  in.  This 
witness  lost  thirty-five  cents  on  the  game  of  craps,  which 
he  said  was  played  on  a  table  that  had  black  oilcloth,  or 
something  of  that  kind,  over  the  top. 

The  city  marshal  of  Neosho,  Mr.  B.  J.  Peraman,  and  Sher- 
iff John  B.  Beavers,  raided  the  Belmont  Block  one  night  in 
the  summer  of  1905,  but  before  forcing  an  entrance  they 
climbed  up  in  a  chair  and  peeped  in  over  the  transom.  They 
saw  the  defendant,  Elbert  Oliver,  Claude  Flemming  and 
others  in  the  room  gambling  and  shooting  craps.  The  de- 
fendant was  sitting  on  one  side  of  the  table  and  the  others 
were  sitting  on  the  other  side  of  the  table,  facing  him,  rolling 
dice  and  throwing  money  on  the  table.  There  were  three 
tables  in  the  room  and  each  one  had  a  cloth  cover.  Two  of 
the  tables  were  covered  alike,  but  one  had  a  white  cover. 
After  watching  this  for  a  little  while,  the  officers  went  away 
and  came  back  later  that  night.  By  this  time  the  defendant 
and  his  associates  were  making  considerable  more  noise.  The 
officers  heard  the  dice  and  money  falling  upon  the  table,  and 
the  defendant  and  two  of  his  friends  were  seen  standing 
around  the  tables.  In  the  drawers  of  these  tables  were  found 
thirteen  decks  of  cards  and  a  number  of  poker  chips.  The 
sheriff  called  out,  **Boys,  I  see  you,''  and  asked  that  the 
door  be  opened.  After  making  further  demands  for  the  door 
to  be  opened,  and  kicking  on  the  door  several  times,  it  was 
unlocked,  and  the  •^^  sheriff  and  marshal  entered.  There 
was  only  one  man  in  the  room  where  the  tables  were.  But 
on  going  through  into  another  room  and  back  into  a  closet, 
the  defendant  and  several  of  his  friends  were  found.  Two 
of  the  tables  were  round  and  one  was  a  square  table.  The 
round  tables  were  what  were  known  as  poker-tables.  The 
other  table  was  the  kind  used  to  shoot  craps  on. 

The  defendant  offered  no  evidence,  but  asked  for  an  in- 
struction in  the  nature  of  a  demurrer  to  the  evidence  intro- 
duced by  the  state,  which  instruction  the  court  refused  to 
give,  and  defendant  excepted. 

Am.  St  Bep.,  YoL  121—44 
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The  indictment  charges  that  on  the day  of  Septem- 
ber, 1905,  Grant  Mathis,  in  the  county  of  Newton  and  state  of 
Missouri,  did  unlawfully  and  feloniously  set  up  and  keep 
divers  gaming-tables  and  gambling  devices,  to  wit,  two  poker- 
tables,  commonly  so  called,  one  crap-table,  commonly  so  called, 
upon  which  dice  and  cards  were  used,  which  said  gaming- 
tables and  gambling  devices  were  adapted,  devised  and  de- 
signed for  the  purpose  of  playing  games  of  chance  for  money, 
property  and  poker  chips,  and  did  then  and  there  unlawfully 
and  feloniously  entice  and  permit  divers  persons,  to  the 
grand  jury  unknown,  to  bet  and  play  at  and  upon  and  by 
means  of  said  gaming  tables  and  gambling  devices. 

The  indictment  is  drawn  under  section  2194  of  the  Re- 
vised Statutes  of  1899,  as  amended  by  the  act  of  1901,  Laws 
of  1901,  page  130,  which  is  as  follows:  ** Every  person  who 
shall  set  up  or  keep  any  table  or  gaming  device  commonly 
called  ABC,  faro  bank,  E  O,  roulette,  equality,  keno,  slot 
machine,  stand  or  device  of  whatever  pattern,  kind  or  make, 
or  however  worked,  operated  or  manipulated,  or  any  kind 
of  gambling  table  or  gambling  device  adapted,  devised  and 
designed  for  the  purpose  of  playing  any  game  of  chance  for 
money  or  property,  and  shall  induce,  entice  or  •^^  permit 
any  person  to  bet  or  play  at  or  upon  any  such  gaming 
table  or  gambling  device,  or  at  or  upon  any  game  played 
or  by  means  of  such  table  or  gambling  device  or  on  the  side 
of  or  against  the  keeper  thereof,  shall,  on  conviction,  be  ad- 
judged guilty  of  a  felony,  and  shall  be  punished  by  impris- 
onment in  the  penitentiary  for  a  term  of  not  less  than  two 
nor  more  than  five  years,  or  by  imprisonment  in  the  county 
jail  for  a  term  not  less  than  six  nor  more  than  twelve 
months." 

Defendant's  first  insistence  is  that  it  is  no  offense,  under 
said  section  of  the  statute,  to  set  up  and  keep  a  poker-table, 
and  to  entice  or  permit  persons  to  play  at  or  upon  the  same, 
for  the  reason  that  a  poker-table  is  not  specifically  mentioned 
in  the  statute,  nor  prohibited  by  the  general  provision. 

In  State  v.  Rosenblatt,  185  Mo.  114,  83  S.  W.  975,  the  ac- 
cused was  indicted  under  this  same  statute,  and  convicted  of 
the  offense  of  setting  up  and  keeping  n  crap-table.  The  con- 
tention of  the  defendant  was  that  the  indictment  did  not 
charge  the  "setting  up  or  keeping"  any  of  the  tables  or 
gambling  devices  denounced  by  the  statute;  that  instead  of 
charging  the  setting  up  and  keeping    a    roulette    table,  it 
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charged  the  setting  up  and  keeping  of  a  roulette  wheel,  and 
did  not  specify  either  of  the  gambling  devices  specified  in 
said  section.  Upon  this  proposition  Gantt,  J.,  speaking  for 
the  court,  said: 

"The  statute  is  broad  enough  to  and  does  include  the  set- 
ting up  or  keeping  'any  kind  of  gambling  table  or  gambling 
device  adapted;  devised  and  designed  for  the  purpose  of  play- 
ing any  game  of  chance  for  money  or  property, '  and  this  in- 
dictment specifically  charges  that  the  defendant  did  set  up 
and  keep  one  crap-table,  commonly  so  called,  upon  which  dice 
are  used,  and  one  chuckaluck-table,  commonly  so  called, 
upon  which  are  used  dice,  'which  said  gaming  tables  and 
gambling  devices  were  adapted,  devised  and  designed  for  the 
•*^  purpose  of  playing  games  of  chance  for  money  and  prop- 
erty,' etc. 

**  'Chuckaluck'  and  'craps'  are  not  named,  and  therefore 
do  not  have  a  legal  signification  within  the  meaning  of  the 
statute,  but  if  prohibited  at  all,  must  come  within  the  gen- 
eral prohibition  of  the  section.  Conceding  that  all  other 
gambling  tables  and  devices  not  specifically  named  must, 
under  the  doctrine  ejusdem  generis,  be  of  the  same  general 
class  with  those  devices  specifically  named,  we  think  there  can 
be  no  doubt  that  a  chuckaluck-table  and  a  crap-table  are  of 
that  class. 

*'It  was  so  ruled  of  *keno*  under  a  statute  of  Arkansas 
substantially  in  the  words  of  section  2194:  (Mould's  Digest  of 
Arkansas,  c.  51,  p.  369,  sec.  1,  art.  3;  Portis  v.  State,  27 
Ark.  360;  Trimble  v.  State,  27  Ark.  355.  Also  of  'pico': 
Euper  V.  State,  35  Ark.  629.  In  Bell  v.  State,  32  Tex.  Cr. 
Eep.  187,  22  S.  W.  687,  a  'crap-table'  was  held  to  be  a  gam- 
bling device  within  the  statute  of  that  state  against  keeping 
or  exhibiting,  for  the  purpose  of  gambling,  a  gaming  table 
or  bank.  A  like  ruling  was  made  as  to  a  *nickle-in-the-slot 
machine'  by  the  supreme  court  of  Georgia  in  Kolshorn  v. 
State,  97  Oa.  343,  23  S.  E.  829.  See,  also,  Mims  v.  State,  88 
Ga.  458,"14S.  E.  712. 

That  case  was  also  approved  and  followed  in  State  v.  Lock- 
et,  188  Mo.  415,  87  S.  W.  470.  The  cases  of  State  v.  Gil- 
more,  98  Mo.  206,  11  S.  W.  620,  and  State  v.  Etchman,  184 
Mo.  193,  83  S.  W.  978,  are  not  in  conflict  with  those  cases. 

Counsel  for  defendant  lay  much  stress  upon  the  fact 
that  the  game  of  poker  does  not  require  a  table  or  device  of 
a  certain  kind,  and  specially  adapted,  devised  and  designed 


692  Amebican  Statb  Bepobts,  Vol.  12L     [MisBouii, 

for  the  playing  of  the  game  of  poker  alone.  Nor  was  it 
necessary  that  the  table  should  be  specially  adapted,  devised 
and  designed  for  the  purpose  of  playing  poker  alone.  The 
statute  should  not  be  given  any  such  restricted  meaning.  It 
prohibits  the  setting  up  or  keeping  "any  kind  of  gambling 
table  or  •^^  gambling  device,  adapted,  devised  and  designed 
for  the  purpose  of  playing  any  game  of  chance  for  money  or 
property,"  and  the  inducing,  enticing  or  permitting  "any 
person  to  bet  or  play  at  or  upon  any  such  gaming  table  or 
gambling  device,  or  at  or  uI)on  any  game  played  or  by  means 
of  such  table  or  gambling  device,"  always  putting  it  in  the 
disjunctive.  It  makes  no  difference  whether  the  table  on 
which  the  game  of  poker  was  played  was  a  gambling  device 
or  not;  if  it  was  a  table,  adapted,  devised  and  designed  for 
the  purpose  of  playing  any  game  of  chance  for  money  or 
property,  and  the  defendant  permitted  any  person  to  bet  or 
play  upon  such  table,  he  is  guilty  as  charged.  That  the  poker- 
table,  so  called,  was  adapted  and  designed  for  the  purpose 
of  playing  games  of  chance  is  clearly  shown  by  the  fact  that 
games  of  poker  were  played  thereon,  in  some  of  which  at 
least  the  defendant  participated. 

A  further  contention  is  that  the  game  of  poker  cannot  be 
played  by  means  of  a  table  alone,  but  that  the  thing  that  is 
adapted,  devised  and  designed  for  the  purpose  of  playing 
such  game  is  an  ordinary  deck  of  playing-cards.  The  pri- 
mary object  of  the  statute  was  to  prevent  gambling,  by  pro- 
hibiting the  setting  up  or  keeping  any  kind  of  table  or  gam- 
bling device  for  the  purpose  of  playing  any  game  of  chance 
for  money  or  property,  and  although  cards  or  dice  may  be 
necessary  to  be  used  in  conjunction  with  such  table  or  device, 
in  order  to  play  such  game  of  chance,  it  is  none  the  less  a 
gambling  table  or  device  when  used  in  conjunction  with 
cards  or  dice  for  the  purpose  of  playing  a  game  of  chance  for 
money  or  property :  State  v.  Rosenblatt,  185  Mo.  114,  83  S.  W. 
975 ;  State  v.  Locket,  118  Mo.  415,  87  S.  W.  470. 

It  is  next  insisted  that  the  court  erred  in  admitting  evi- 
dence tending  to  show  that  a  crap  game  was  being  conducted 
in  the  building  known  as  the  Belmont  Block,  without  re- 
quiring the  state  to  show  that  the  gam^  was  •**  being  played 
on  a  crap-table,  adapted,  devised  and  designed  for  the  pur- 
pose of  playing  the  game  of  craps,  and  that  the  table  was  set 
up  or  kept  by  the  defendant  and  that  he  enticed  or  permitted 
persons  to  bet  or  play  upon  it.    The  evidence  was  conclusive 
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that  the  game  of  craps  was  played  on  a  table  set  up  or  kept 
by  defendant,  and  that  he  permitted  persons  to  bet  at  or 
play  upon  said  table.  Whether  such  table  was  specially 
adapted,  devised  and  designed  for  the  purpose  of  playing 
the  game  called  craps,  for  money  or  property,  is  immaterial, 
so  long  as  it  was  used  for  such  purpose,  what  we  have  already 
said  with  respect  to  the  poker-table  applying  with  equal 
force  to  this  proposition. 

Other  questions  are  raised  by  defendant,  but  as  they  seem 
to  be  without  merit,  we  do  not  feel  it  necessary  to  pass  upon 
them. 

Finding  no  reversible  error  in  the  record,  the  judgment  is 
aflfirmed. 

All  concur. 
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L    Gambling  Oames. 

a.  Gaming  Generally. — ^The  gaming  or  gambling  to  be  treated  of  in 
this  note  is  that  by  which  the  parties  stipulate  that  they  shall  gain  or 
lose  on  the  happening  of  an  event  in  which  they  have  no  interest 
except  that  arising  from  the  possibility  of  such  gain  or  loss.  Such 
gaming  has  been  defined  as  being  an  agreement  between  two  or  more 
persons  to  risk  money  or  other  thing  of  value  on  a  contest  or  chance 
of  any  kind,  where  one  must  be  the  loser  and  the  other  the  winner: 
Bell  V.  State,  5  Sneed,  507.  In  all,  or  nearly  all,  of  the  states  of  the 
United  States,  statutes  exist  having  for  their  object  the  prohibi- 
tion of  all,  or  of  various  kinds  of,  gambling.  Under  such  statutes  the 
word  "gaming"  and  the  word  "gambling"  are  defined  as  the  same, 
and  treated  as  synonymous:  Evans  v.  Cook,  11  Nev.  69.  The  legal 
meaning  of  the  term  "bet,"  used  in  connection  with  gaming,  is  the 
mutual  agreement  and  tender  of  a  gift  of  something  valuable,  which 
is  to  belong  to  one  of  the  contending  parties  according  to  the  result 
of  a  trial  of  chance,  or  skill,  or  both  combined:  Mayo  v.  State  (Tex. 
Cr.  App.),  82  S.  W.  515.  It  is  not  necessary,  to  constitute  a  bet  upon 
a  gaming  table,  that  there  be  an  express  understanding  between  the 
parties  to  that  effect:  Bainbolt  v.  State  (Tex.  Cr.  App.),  101  S.  W. 
217.  Under  modern  authority  it  is  not  essential  to  constitute  gam- 
bling under  the  statutes  that  both  parties  shall  stand  to  lose  by  the 
chance.  It  is  enough  that  one  of  them  stands  to  lose  or  win  by  such 
chance:  Lang  v.  Merwin,  99  Me.  486,  105  Am.  St.  Bep.  293,  59  Atl. 
1021.  The  offense  of  gaming  is  complete  though  the  person  gambling 
played  at  the  prohibited  game  only  once:  Cameron  v.  State,  15  Ala. 
383;  Swallow  v.  State,  20  Ala.  30.  Thus  a  person  may  be  convicted 
of  gaming  at  cards  in  a  public  place,  though  he  played  there  only 
once:  Nickols  v.  State,  111  Ala.  58,  20  South.  564.  Keeping  a  gaming 
table  is  gaming:  Whitfield  v.  State,  4  Ark.  171;  and  to  convict  for 
keeping  and  exhibiting  a  gaming  table  for  the  purpose  of  gaming,  it 
is  not  necessary  to  show  that  any  betting  was  done,  or  that  money 
or  anything  of  value  was  wagered:  Brodgen  v.  State,  47  Tex.  Cr. 
App.  121,  80  S.  W.  378;  Carroll  v.  State  (Tex.  Cr.  App.),  81  S.  W. 
294.  A  person  does  not  carry  on  a  gambling  business  in  the  state 
where  he  receives  money  as  the  agent  of  others  to  telegraph  it  to 
persons  in  another  state  to  wager  it  there  as  directed:  McQuesten  v. 
Steinnictz,  73  N.  H.  9,  58  Atl.  876.  Nor  can  one  who,  as  agent  for 
another,  receives  money  from  such  other  and  sends  it  to  a  third  per- 
son to  be  wagered,  be  convicted- of  gaming:  Windsor  ▼.  State,  46  Tex. 
Cr.  App.  140,  79  S.  W.  312. 

b.  Backgammon. — The  game  of  "backgammon"  as  usually  played, 
though  dice  are  employed,  is  not  a  "game  played  with  dice,"  within 
the  prohibition  of  the  statutes  against  gaming:  Wetmore  v.  State, 
55  Ala.  198. 

c.  Bagatelle. — ^Betting  on  the  game  of  bagatelle  at  a  public  place 
is  a  violation  of  the  statute  against  gaming,  and  it  is  equally  so  if  the 
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person  plays  as  well  as  bets:  Neal  v.  Commonwealth,  22  Gratt.  917; 
and  the  same  rule  applies  if  in  some  cases  the  losers  are  hj  the 
terms  of  the  game  to  pay  for  the  use  of  the  apparatus,  and  in  others 
for  the  drinks,  although  nothing  else  is  actually  bet  on  the  game: 
People  V.  Cutler,  28  Hun,  465. 

d.  Billiards  and  PooL — The  weight  of  authority  is  to  the  effect 
that  playing  billiards  upon  the  terms  that  the  loser  shall  pay  for  the 
use  of  the  table,  or  for  the  use  of  the  table  and  for  liquors  and  cigars 
to  be  used  by  the  winner,  is  gaming  within  the  meaning  of  the  stat- 
utes to  prohibit  gambling:  Mount  y.  State,  7  Ind.  654;  Hamilton  v. 
State,  75  Ind.  586;  Murphy  v.  Rogers,  151  Mass.  118,  24  N.  B.  35; 
State  y.  Leigh  ton,  23  N.  H.  167;  State  v.  Cutler,  28  Hun,  465;  and  the 
keeper  of  a  billiard-room  where  persons,  with  his  knowledge,  play 
billiards  with  the  understanding  that  the  loser  shall  pay  for  the  use 
of  the  table  is  guilty  of  keeping  a  gaming-house,  and  the  players  are 
guilty  of  gambling:  State  v.  Book,  41  Iowa,  550,  20  Am.  Bep.  609; 
People  V.  Harrison,  28  How.  Pr.  247;  Ward  v.  State,  17  Ohio  St.  32. 
Other  cases,  however,  hold  that  such  keeper  of  a  billiard-table  con- 
ducts a  lawful  business:  Breninger  y.  Treasurer  of  Belvidere,  44  N.  J. 
L.  350;  People  v.  Seageant,  8  Cow.  139.  It  has  also  been  decided  that 
billiard -playing  is  a  game,  not  of  chance,  but  of  skill,  and  that  the 
keeper  of  a  billiard-table  cannot  be  convicted  of  permitting  a  ''game 
of  chance"  upon  his  premises,  on  proof  that  he  allowed  billiard-play- 
ing: Northam  v.  State,  59  Miss.  179.  Concerning  the  game  known  as 
"rondo,'*  it  has  been  decided  that  the  license  of  billiard-tables  was 
evidently  intended  only  to  legalize  the  game  of  billiards  proper,  in 
the  popular  and  commonly  received  acceptation  of  that  term.  It  was 
not  intended,  and  can  with  no  propriety  be  held  to  authorize  games, 
other  than  that  for  which  the  table  is  commonly  understood  to  have 
been  designed.  Its  protection  can,  by  no  reasonable  nor  just  con- 
struction, be  held  to  extend  to  gaming  under  any  name  or  description 
whatever,  or  to  games  devised  or  played  for  the  purpose  of  gaming, 
though  they  may  be  known  to  a  certain  class  of  adepts  as  a  ''spe- 
cies, ' '  or  as  included  under  some  one  of  the  several  kinds  and  varieties, 
of  billiards:  Barker  v.  State,  12  Tex.  293.  On  the  other  hand,  it  has 
also  been  decided  that  a  statute  against  gaming  does  not  embrace 
the  game  of  "rondo,"  when  it  is  not  specially  mentioned:  State  v. 
Hawkins,  15  Ark.  259. 

Playing  pool  under  an  agreement  among  the  players  that  the  one 
losing  the  game  shall  pay  for  the  use  of  the  table  or  for  the  drinks 
is  generally  considered  to  be  gaming,  within  the  meaning  of  the  pro- 
hibitory statutes:  Hopkins  v.  State,  122  Ga.  583,  50  S.  B.  351,  69  L.  B. 
A.  117;  People  v.  Cutler,  28  Hun,  465;  State  v.  Kelly,  24  Tex.  182; 
Mayo  V.  State  (Tex.  Cr.  Rep.),  82  S.  W.  515.  Betting  money  or  prop- 
erty upon  the  game  called  "pool"  is  within  the  prohibition  of  the 
statute  against  gaming:  State  v.  Jackson,  39  Mo.  420.  And  so  is 
the  game  called  "pin-pool,"  in  Texas:  Cohen  y.  State,  17  Tex.  142. 
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But  not  in  Louisiana:  State  ▼.  Quaid,  43  La.  Ann.  1076,  26  Am.  St. 
Rep.  207,  10  South.  183. 

e.  Card-plasring. — Engaging  in  playing  any  game  of  cards  in  which 
money,  property,  or  other  thing  of  value  is  won  or  lost  is  generally 
considered  gaming  within  the  meaning  of  statutes  prohibiting  and 
penalizing  gambling:  Simmons  ▼.  State,  106  Ga.  355,  32  South.  339;  In 
re  Rowland,  8  Idaho,  595,  70  Pae.  610;  Eubanks  v.  State,  5  Mo.  450. 
Playing  poker  with  a  three,  five  and  ten  cent  limit  is  gaming  within 
the  meaning  of  such  statute:  Ford  ▼.  State,  86  Miss.  123,  38  South. 
229.  A  faro  game  is  a  banking  game,  and  he  who  keeps  it,  and  those 
who  play  at  it,  for  something  of  value,  are  guilty  of  gaming:  State  T. 
Behan,  113  La.  754,  37  South.  714;  State  v.  Burton,  25  Tex.  420.  In 
some  states  playing  games  of  cards  in  a  public  place  for  recreation 
and  amusement  only  has  been  prohibited  by  statute:  Chambers  v. 
State,  25  Tex.  307;  Heam  y.  State,  25  Tex.  336;  Commonwealth  ▼. 
Terry,  2  Va.  Cas.  77. 

f.  Chips. — ^When  persons  play  a  game  for  "checks,"  or  "chips," 
which  represent  certain  sums  and  which,  when  presented  to  the 
dealer  or  some  other  person,  are  redeemed  at  the  price  which 
they  represent,  this  is  playing  a  game  for  a  thing  of  value,  and  unlaw- 
ful under  the  statute:  Porter  v.  State,  51  Ga.  300;  Robinson  v.  State, 
77  Ga.  101;  Walton  v.  State,  14  Tex.  381.  Under  a  statute  making  it 
a  penal  offense  for  any  person  to  play  for  money  or  other  valuable 
thing,  at  any  game  with  cards,  dice,  checks,  or  at  billiards,  the  offense 
may  be  committed  by  gaming  for  checks,  notes  or  instruments,  under- 
stood by  the  parties  to  represent  value,  although  they  are  intrinsically 
valueless:  Gibbons  v.  People,  33  HI.  442.  The  betting  of  checks  or 
counters  at  a  faro  bank,  which  it  is  agreed  and  understood  by  the 
parties  to  represent  money  or  bank  notes,  and  for  which  money  or 
bank  notes  is  paid  by  either  winner  or  loser,  is  a  violation  of  the 
statute  against  gaming:  Ashlock  v.  Commonwealth,  7  B.  Mon.  44. 

g.  Cockfightlng  is  gaming  within  the  spirit  or  meaning  of  statutes 
prohibiting  gambling,  and  the  betting  thereon  or  keeping  an  estab- 
lishment where  cocklighting  is  carried  on  is  unlawful  and  indictable: 
Commonwealth  v.  Tilton,  8  Met.  232;  Bagley  v.  State,  1  Humph.  486. 

h.  Contests  of  Skill. — Baseball  is  a  game  of  skill  within  the  mean- 
ing of  a  statute  making  it  unlawful  to  bet  money  or  any  valuable 
thing  on  any  game  of  hazard  or  skill:  Mace  v.  State,  58  Ark.  79,  22 
S.  W.  1108.  So  a  wrestling  match  is  a  game  of  skill,  and  a  bet 
thereon  is  gaming  within  the  meaning  of  the  statute:  Desgain  v. 
Wessner,  161  Ind.  205,  67  N.  E.  991.  But  for  three  cycle  clubs  to 
contest  for  a  cup,  purchased  by  the  voluntary  subscriptions  of  persons 
not  members  of  any  of  the  clubs,  and  offered  as  a  prize  in  a  series 
of  bicycle  races,  is  not  betting,  nor  gambling,  nor  against  public  policy: 
Wilkinson  ▼.  Stitt,  175  Mass.  581,  56  N.  £.  830. 
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L  Craps. — A  game  of  dice  called  craps,  in  which  one  person  sits 
behind  the  table  and  takes  all  of  the  bets  of  the  persons  playing 
on  the  outside,  the  dice  being  thrown  by  such  players  alternately,  is 
a  banking  game  within  the  meaning  of  a  statute  providing  that  any 
person  who  shall  bet  at  any  gaming  table  or  bank  shall  be  punished: 
Aguar  V.  State  (Tex.  Cr.  Bep.),  47  S.  W.  464;  Paucett  v.  State,  46 
Tex.  Cr.  Bep.  113,  79  S.  W.  548.  But  it  has  been  decided  under  the 
same  statute  that  the  ordinary  game  of  craps  at  which  the  parties 
who  were  in  attendance  bet  and  played  against  each  other,  and  where 
the  owner  of  the  game  or  table  did  not  bet  against  all  comers,  but 
merely  acted  as  stakeholder  and  took  out  a  commission  for  the 
use  of  the  table,  was  not  a  banking  game  or  table,  for  the  keeping 
of  which  the  owner  was  liable  to  prosecution:  Cummings  v.  State 
(Tex.  Cr.  Bep.),  72  S.  W.  395;  Campbell  v.  State  (Tex  Cr.  Bep.),  72 
S.  W.  396. 

J.  Horseraclng. — As  a  general  rule,  it  may  be  stated  that  a  horse- 
race is  a  game,  that  gaming  includes  horseracing,  and  that  betting  on 
horseraces  is  illegal  gaming,  within  the  meaning  of  statutes  enacted 
for  the  purpose  of  restraining  or  prohibiting  gambling,  although  such 
races  are  not  specially  mentioned,  nor  enumerated  in  such  statutes: 
Corson  v.  Neatheny,  9  Colo.  212,  11  Pac.  82;  Thrower  v.  State,  117 
Ga.  753,  45  S.  E.  126;  Tatman  v.  Strader,  23  111.  493;  Garrison  v. 
McGregor,  51  111.  473;  Shaflfner  v.  Pinchback,  133  111.  410,  23  Am. 
St.  Bep.  624,  24  N.  E.  867;  Cheesum  v.  State,  8  Blackf.  332,  44  Am. 
Dee.  771;  Wade  v.  Deming,  9  Ind.  35;  Cheek  v.  Commonwealth,  100 
Ky.  1,  37  S.  W.  152;  Shrophire  v.  Glascock,  4  Mo.  536,  31  Am.  Dec. 
189;  Boynton  v.  Curie,  4  Mo.  599;  Swaggard  v.  Hancock,  25  Mo. 
App.  596;  Opinion  of  Justices,  73  N.  H.  625,  63  Atl.  505.  Betting 
and  holding  stakes  on  horseraces  to  be  run  outside  the  state  are  mis- 
demeanors, and  illegal  gambling:  State  v.  Lovell,  39  N.  J.  L.  463. 
Betting  on  a  horserace  is  gambling,  and  bookmaking  and  poolselling 
are  each  betting  upon  a  horserace,  or  particular  event  upon  which  they 
are  made  or  sold:  St.  Louis  Pair  Assn.  v.  Carmody,  151  Mo.  566,  74 
Am.  St.  Bep.  571,  52  S.  W.  365.  Under  a  statute  providing  that  who- 
ever, except  in  trials  of  speed  of  horses  for  premiums  offered  by  cor- 
porations, authorized  thereto,  engages  in  racing  a  horse  for  a  bet 
of  money  or  other  valuable  thing  shall  be  punished,  etc.,  if  a  cor- 
poration authorized  to  do  so  causes  trials  of  speed  of  horses  to  be 
had  for  premiums  offered  by  the  association,  one  who  bets  at  such 
trials  of  speed  is  liable  to  the  punishment  imposed  by  the  statute: 
Commonwealth  v.  Bosenthal  (Mass.),  80  N.  E.  814.  Under  a  statute 
making  it  lawful  to  bet  on  any  horserace,  when  the  track  on  which 
the  race  is  run  is  inclosed  by  a  substantial  fence,  and  the  bet  or  wager 
is  made  within  such  inclosure  on  a  race  to  be  run  therein,  it  is  un- 
lawful gaming  to  bet  outside  such  inclosure  on  a  race  run  within  the 
inclosure:  Debardelaben  v.  State,  99  Tenn.  649,  42  S.  W.  684.  In 
Louisiana  the  laws  heretofore  passed  against  gambling  do  not  in- 
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dude  betting  on  horseraces  when  the  betting  is  done  at  the  races 
or  racetrack,  but,  on  the  contrary,  betting  on  horseraces  has  the  law's 
special  sanction:  City  of  Bhreveport  v.  Maloney,  107  La.  193,  31 
South.  702.  But  gaming  in  poolrooms  is  prohibited  by  statute, 
whether  the  betting  is  upon  horseraces  or  other  events:  State  v.  Babb, 
115  La.  733,  39  South.  971.  It  has  been  decided  that  a  statute  pro- 
hibiting the  betting  of  money  at  ''any  game  of  hazard  or  skill"  is 
not  intended  to  embrace  horseracing:  State  v.  Borie,  23  •Ark.  726; 
State  V.  Vaughn,  81  Ark.  117,  118  Am.  St.  Bep.  29,  98  S.  W.  685,  7 
L.  B.  A.,  N.  S.,  899.  Also  that  horseracing  is  not  a  game  of  chance, 
and  that  to  bet  on  a  horserace  is  not  illegal  gaming  under  the  statute: 
Harless  v.  United  States,  Morris  (Iowa),  169;  Commonwealth  y.  Shel- 
ton,  8  Gratt.  592. 

''Bookmaking"  and  "pool  selling,"  constitute  gaming  or  gambling 
which  the  state  may  prohibit  altogether,  or  may  regulate  or  control 
by  restricting  the  business  to  certain  localities,  or  by  prohibiting  it 
in  others:  State  y.  Thompson,  160  Mo.  333,  83  Am.  St.  Bep.  468,  60 
S.  W.  1077,  54  L.  B.  A.  950;  State  v.  Oldham,  200  Mo.  538,  98  S.  W. 
497.  And  a  sale  of  a  pool  in  one  state  on  a  horserace  run  upon  a 
track  outside  the  state  may  constitute  gaming:  Edwards  v.  State,  8 
La.  411.  And  one  who  maintains  a  poolroom  for  such  purpose  is 
himself  guilty  of  gaming:  Thrower  v.  State,  117  Ga.  753,  45  S.  E. 
126.  In  those  states  where  betting  on  horseraces  is  not  prohibited  by 
statute  and  not  deemed  gaming,  the  maintenance  of  a  place  where 
the  business  of  selling  pools  on  horseraces  is  conducted  is,  neverthe- 
less, the  keeping  of  a  gaming-house,  and  a  common-law  criminal 
nuisance,  which  may  be  suppressed:  State  y.  Nease,  46  Or.  433,  80 
Pac.  897;  State  v.  Ayres  (Or.),  88  Tac.  653;  State  y.  Vaughn,  81 
Ark.  117,  118  Am.  St.  Bep.  29,  98  S.  W.  685,  7  L.  B.  A.,  N.  S.,  899. 

k.  Eeno. — The  game  of  keno,  when  kept  or  exhibited  by  a  person 
so  that  all  who  desire  may  gamble  at  it,  is  gaming  within  the  mean- 
ing of  the  statutes  prohibiting  gambling:  Eslava  y.  State,  44  Ala. 
406;  Miller  v.  State,  48  Ala.  122;  Portis  v.  State,  27  Ark.  360;  Brown 
v.  State,  40  Ga.  689;  Bethune  v.  State,  48  Ga.  505.  The  game  called 
and  known  as  ''keno''  is  a  game  at  which  money  or  property  may 
be  won  or  lost,  and  playing  at  it  is  gaming  within  the  meaning  of 
the  statute:  Trimble  v.  State,  27  Ark.  355.  The  evil  to  be  suppressed 
under  the  statute  is  a  gaming-house  with  its  capital  always  ready  for 
play.  Whether  the  stake  be  owned  or  furnished  by  the  house,  or 
made  up  at  the  time  by  the  players,  the  evil  is  the  same,  and  the 
offense  is  the  same.  The  game,  then,  of  keno,  which  is  of  the  lottery 
description,  is  within  the  statute:  City  of  New  Orleans  v.  Miller,  7 
La.  Ann.  651;  and  this  is  true  although  the  owner  of  the  game  takes 
out  nothing  but  commissions:  Trimble  v.  State,  27  Ark.  355. 

L  Lotteries. — A  lottery  is  gaming  within  the  provisions  of  a  city 
charter  authorizing  the  city  to  prevent  and  suppress  gaming:  Ez  parte 
Kameta,  36  Or.  251,  78  Am.  Bt.  Bep.  775,  60  Pac.  394.    And  an  agree- 
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ment  between  several  persons  to  share  in  the  proceeds  of  lottery 
tickets  purchased  by  them  is  void  as  a  gaming  contract:  Boselle  v. 
Farmers '  Bank,  141  Mo.  36,  64  Am.  St.  Bep.  501,  39  8.  W.  274.  Play- 
ing at  ''policy"  is  playing  a  lottery,  and  is  unlawful  gaming:  State 
v.  Carpenter,  60  Conn.  97,  22  Atl.  497. 

m.  Common  Oaming  is  an  agreement  between  two  or  more  persons 
to  risk  money  or  other  thing  of  value  on  a  contest  or  chance  of  any 
kind,  where  one  must  lose  and  the  other  win.  Thus  the  sporting 
artifice  commonly  called  a  "gift  enterprise,"  by  which  a  merchant 
sells  his  wares  for  their  market  value,  but  by  way  of  inducement 
gives  to  each  purchaser  a  ticket  which  entitles  him  to  a  chance  to 
win  certain  prizes,  to  be  determined  after  the  manner  of  a  lottery, 
is  common  gaming  under  the  statute,  and  all  persons  aiding  or  abet- 
ting such  transaction  are  liable:  Bell  v.  State,  5  Sneed,  507;  Eubanks 
V.  State,  3  Heisk.  488. 

n.  Playing  for  Drinks  or  Oigan. — ^Playing  at  cards  or  any  game  of 
chance  or  hazard  under  an  agreement  that  the  beaten  person  shall 
treat  to  drinks  or  cigars  is  unlawful  gaming:  State  v.  Wade,  43  Ark. 
77,  51  Am.  Bep.  560;  State  v.  Maurer,  7  Iowa,  406;  State  v.  Leicht,  17 
Iowa,  28;  State  v.  Bishel,  39  Iowa,  42;  McDaniel  v.  Commonwealth, 
6  Bush,  326;  Stahel  v.  Commonwealth,  7  Bush,  387;  Commonwealth  v. 
Taylor,  14  Gray,  26;  Lord  v.  State,  16  N.  H.  325,  41  Am.  Dec.  729; 
Brown  v.  State,  49  N.  J.  L.  61,  7  Atl.  340;  Walker  v.  State,  2  Swan, 
287;  Van  Wey  v.  State,  41  Tex.  639;  Tuttle  v.  State,  1  Tex.  App. 
364;  Stone  v.  State,  3  Tex.  App.  675.  If  persons  bet  upon  a  game 
of  chance  of  any  kind,  with  the  understanding  that  the  loser  shall 
pay  the  bill  of  the  company,  or  for  liquor  to  be  paid  for  by  the 
loser,  it  is  in  effect  gaming,  and  a  betting  of  money:  Bachellor  v. 
State,  10  Tex.  258;  Tuttle  v.  State,  1  Tex.  App.  364.  Wagering 
drinks,  cigars,  or  anything  of  value,  on  any  game  of  chance,  is  gam- 
ing, and  in  violation  of  a  statute  prohibiting  betting  on  such  game: 
Humphreys  v.  State,  34  Tex.  Cr.  Bep.  434,  30  S.  W.  1066. 

0.  BaflUng. — A  person  may  be  convicted  of  gaming  on  proof  that 
he  took  a  chance  in  a  raffle,  and  threw  dice  at  the  drawing,  which  was 
conducted  in  the  customary  manner:  Mclnnis  v.  State,  51  Ala.  23; 
Johnson  v.  State,  83  Ala.  65,  3  South.  790;  Stearues  v.  State,  21  Tex. 
692;  Long  v.  Stote,  22  Tex.  App.  194,  58  Am.  Bep.  633,  2  S.  W.  541. 
If  several  parties  each  put  up  a  piece  of  money  and  then  decide  by 
throwing  dice,  who  shall  have  the  aggregate  sum  or  pool,  the  game 
is  one  of  chance,  and  the  fact  that  the  aggregate  sum  so  put  up  is 
exchanged  for  a  turkey  and  the  transaction  is  denominated  a  * '  raffle, ' ' 
does  not  change  the  character  of  the  game:  State  v.  De  Boy,  117  N. 
C.  702,  23  8.  E.  167.  The  illegal  character  of  the  transaction  con- 
stituting a  raffle  is  not  affected  by  the  fact  that  the  raffle  never  took 
place:  Koster  v.  Seney,  99  Iowa,  584,  68  N.  W.  824.  Under  a  statute 
declaring  any  person  guilty  of  gaming,  who,  in  order  to  raise  money 
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for  himself  or  another,  shall  put  up  any  prize  or  thing  to  be  raffled 
for,  one  who  sells  or  offers  to  sell,  a  chance  in  a  raffle  is  not  guUty 
of  gaming:  Kirk  v.  State,  69  Miss.  215,  10  South.  577. 

In  Arkansas  it  has  been  decided  that  a  raffle  is  not  within  the 
meaning  of  the  statute  enacted  against  gaming,  affecting  only  bank- 
ing games  and  betting  on  games  of  cards:  Norton  v.  State,  15  Ark. 
71.  Under  an  old  Virginia  statute,  taking  a  chance  in  a  raffle  at 
twenty  dollars  or  any  less  sum,  although  the  property  raffled  for  ex- 
ceeds that  sum  in  value,  does  not  bring  the  person  within  the  opera- 
tion of  the  gaming  act,  but  the  winner  of  the  thing  raffled  for,  if  it 
exceeds  twenty  dollars  in  value,  does  come  within  the  operation  of 
the  law:  Commonwealth  ▼.  Garland,  5  Band.  652. 

p.  Tenpins  or  Bowls. — ^Thtf  game  known  as  tenpins  or  bowls,  is  not 
a  game  of  chance  for  betting  at  which  the  participants  are  guilty  of 
gaming:  Crow  v.  State,  6  Tex.  334;  State  v.  Gupton,  8  Ind.  271;  State 
T.  King,  113  N.  G.  631,  18  S.  E.  169;  and  where  it  is  on«  of  the  terms 
of  the  establishment  that  the  loser  is  to  pay  for  the  use  of  the  alley, 
such  playing  is  not  gambling:  State  ▼.  Hall,  32  N.  J.  L.  158;  Breninger 
V.  Treasurer  of  Belvidere,  44  N.  J.  L.  350.  On  the  other  hand,  some 
courts  hold  that  bowling-alleys  connected  with  taverns  are  unlawful,  al- 
though the  players  only  risk  the  price  of  the  game:  State  ▼.  Beeords,  4 
Harr.  (Del.)  554;  or  the  hire  of  the  alley:  Hamilton  v.  State,  75  ind.  5S6. 

q.  Fantan. — The  Chinese  game  of  f  antan  is  a  game  of  pure  chance, 
and,  when  played  for  anything  of  value,  constitutes  gambling  within 
the  meaning  of  a  statute  making  unlawful  any  game  played  for  any- 
thing of  value  with  any  device  or  means  suitable  and  convenient  for 
that  purpose,  and  in  which  the  game  depends  largely  on  chance,  or 
more  on  chance  than  skill:  In  re  Lee  Tong,  18  Fed.  253,  9  Saw.  333. 

r.  Thimble. — The  game  called  thimble,  or  thimbles  and  balls, 
played  with  thimbles  and  balls,  the  stake  depending  upon  designating 
a  thimble  under  which  a  ball  has  been  placed,  is  a  prohibited  gambling 
as  against  both  the  player  and  the  keeper  of  the  game:  State  y.  Bed, 
7  Bich.  8. 

n..   Gambling  Deyioes. 

a.  Oaming  Table. — ^It  is  not  the  structure  of  a  table  that  de- 
termines whether  or  not  it  is  a  gaming  table,  but  the  character  of 
game  that  is  played  upon  it.  A  table,  to  come  within  the  statutory 
meaning  of  a  gaming  table,  must  be  kept  or  exhibited  for  the  pur- 
pose of  obtaining  betters:  Lyle  v.  State,  30  Tex.  App.  118,  28  Am. 
St.  Bep.  893,  16  S.  W.  765.  And  any  table  kept  and  used  for  gaming 
is  a  "table  for  gaming,''  within  the  meaning  of  the  statute,  though 
it  has  no  peculiar  devices  or  appliances,  and  is  not  necessarily  used  in 
playing  any  particular  game:  Toney  v.  State,  61  Ala.  1.  A  statute 
forbidding  the  keeping  of  "any  table  for  gaming  of  whatever  name, 
kind,  or  description,"  includes  any  table  which  is  used  for  gaming, 
without  regard  to  its  appliances  for  any  particular  game:  Bibb  t. 
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state,  84  Ala.  13,  4  South.  275.  The  table  or  eontrivanee,  liowever^ 
to  come  within  the  meaning  of  the  statute,  must  be  such  as  is  ordi- 
narily used  in  gambling  for  money,  or  property,  when  it  is  not 
specially  named  in  the  statute:  Commonwealth  y.  Schatzman,  26  Ky. 
Law  Rep.  508,  82  S.  W.  238. 

Under  a  statute  prohibiting  the  ^ise  of  roulette,  A  B  G  or  faro 
table,  or  "other  table  of  like  character,"  for  gambling  purposes,  the 
words  "other  table  of  like  character''  embrace  any  table  on  which 
visible,  material  or  mechanical  means  are  employed  to  dispose  of 
money  or  other  article  of  value  by  chance,  under  conditions  of  risk, 
and  with  the  result  of  profit  to  one  of  the  participants  and  loss  to  an- 
other. Hence  a  table  in  the  nature  of  a  roulette-table,  upon  which 
articles  of  merchandise  are  gambled  for  is  a  gaming  table,  and  a 
gambling  device:  Muirs  v.  State,  88  Qa.  458,  14  &  E.  712. 

b.  Pcker-tablae. — The  setting  up  of  a  poker-table  on  which  are 
used  poker  ehips  and  cards  for  gaming  is  not  a  gambling  device 
within  the  meaning  of  a  statute  making  it  a  felony  for  anyone  to 
set  up  or  keep  any  gambling  device  commonly  called  ABC,  faro  bank, 
roulette,  equality,  keno,  or  any  kind  of  gambling  table  or  gambling 
device:  State  v.  Etchman,  184  Mo.  193,  83  S.  W.  978.  A  poker-table, 
not  being  enumerated  in  the  statute  against  gambling,  ia  not  a 
gambling  device:  State  v.  Mann,  2  Or.  238.  A  table  with  a  hole  in 
the  center,  through  which  players  playing  the  game  of  draw-poker, 
drop  a  chip  for  the  owner  of  the  table,  when  they  hold  threes, 
flushes,  or  full  hands,  is  not  a  gaming  table  or  gambling  device  within 
the  meaning  of  the  statute:  Lyle  v.  State^  30  Tex.  App.  118,  28  Am. 
St.  Bep.  893,  16  S.  W.  765.  It  has  been  decided,  however,  that  a  stat- 
ute which  prohibits  the  keeping  or  exhibition  of  gaming  tables  is  not 
confined  to  tables  on  which  banking  games  are  played,  and  includes 
tables  for  games  of  cards,  such  as  draw-poker:  Wren  v.  State,  70 
Ala.  1. 

c  Oxap-tablee. — ^A  crap-table,  although  not  specially  mentioned  in 
the  statute,  ia  within  its  meaning  an  illegal  gambling  device,  when  it 
prevents  anyone  from  setting  up  or  keeping  any  kind  of  a  gambling 
table  or  gambling  device  adapted  for  the  purpose  of  playing  games 
of  chance:  State  v.  Bosenblatt,  185  Mo.  114,  83  S.  W.  975;  State  v. 
Locket,  188  Mo.  415,  87  8.  W.  470.  A  table  especially  prepared  for 
the  game  of  craps,  and  exhibited  to  attract  betters,  by  a  person  who 
presides  at  and  keeps  his  money  on  such  table,  against  whom  all 
patrons  bet,  and  who  takes  every  bet  offered,  is  an  unlawful  gaming 
table  and  a  gambling  device:  Gopeland  v.  State,  36  Tex.  Gr.  Rep.  576, 
38  S.  W.  189;  Bell  v.  State,  32  Tex.  Cr.  Rep.  187,  22  8.  W.  687;  in 
effect  overruling  Chappell  v.  State,  27  Tex.  App.  310,  11  8.  W.  411. 

d.  Chuckaluck. — ^A  chuckaluck- table,  although  not  specially  men- 
tioned in  the  statute,  is  within  the  meaning  of  a  statute  making  it  a 
felony  for  one  to  set  up  or  keep  and  to  entice  or  permit  anyone  to 
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play  on  any  kind  of  gambling  table  or  gambling  device  adopted  for 
the  purpose  of  playing  games  of  ehance:  State  ▼.  Boscnblatt,  185  Mo. 
114,  85  S.  W.  975. 

e.  Cards. — The  early  Missouri  cases  maintain  that  an  ordinary 
pack  of  playing-cards  with  which  money  is  won  or  lost  is  a  gambling 
device,  under  a  statute  making  it  an  offense  to  bet  money  on  any 
game  played  at  or  by  means  of  any  gambling  device:  State  v. 
Purdom,  3  Mo.  114;  State  v.  Herryford,  19  Mo.  377;  State  v.  Torphy, 
66  Mo.  App.  434.  But  under  an  amended  statute  enumerating  certain 
contrivances  as  gambling  devices  and  prohibiting  their  use,  but  not 
specially  naming  playing-cards,  it  is  now  maintained,  in  that  state,  that 
under  the  rule  of  ejusdem  generis,  ordinary  playing-cards,  and  poker 
chips  are  not  a  gambling  device  within  the  meaning  of  the  statute:  State 
T.  Gilmore,  98  Mo.  206,  11  S.  W.  620.  And  to  the  same  effect  is  State 
▼.  Hardin,  1  Kan.  474.  An  ocdinary  pack  of  playing-cards  has  been 
determined  to  be  a  gambling  device  when  played  with  for  money, 
within  the  meaning  of  a  statute  prohibiting  gambling  with  any 
gambling  device  whatever:  Frisbie  ▼.  State,  1  Or.  264. 

f.  Crackloo. — The  game  of  crackloo  is  a  gambling  device  when 
played  for  money  within  the  meaning  of  a  statute,  prohibiting  any 
person  from  setting  up  any  gambling  device  or  playing  at  any  game 
whatever  for  money:  State  ▼.  Flack,  24  Mo.  378;  Town  of  Canton  v. 
Dawson,  71  Mo.  App.  235, 

g.  Dice. — Dice  constitute  a  gambling  device  within  the  meaning 
of  a  statute  providing  punishment  for  keeping  or  exhibiting  for  gain 
"any  gambling  apparatus,  device,  table  or  machine  of  any  kind  or 
description  under  any  denomination  or  name  whatever":  White  v. 
State,  37  Ind.  App.  95,  76  N.  E.  554.  To  provide,  use  and  induce 
others  to  use  dice  in  a  game  of  craps  by  which  money  or  property 
is  won  or  lost  is  an  offense  under  the  statute,  as  dice,  when  so  used, 
are  a  gambling  device  within  the  meaning  of  statutes  prohibiting  gam- 
bling: State  V.  Oswald,  59  Kan.  508,  53  Pac.  525. 

iL  Onn  and  Target. — A  gun  and  target,  although  used  as  the  means 
of  betting  money,  are  not  a  gambling  device  within  the  meaning  of  a 
statute  enumerating  "A  B  0,  faro  bank,  £  O,  roulette,  equality,  and 
keno,"  and  prohibiting  betting  upon  any  other  gambling  device: 
State  V.  Bryant,  90  Mo.  534,  2  S.  W.  836. 

1.  Eeno. — The  game  called  and  known  as  keno  is  a  game  at  which 
money  or  property  may  be  won  or  lost,  and  is  a  gaming  device  within 
the  meaning  of  a  statute  prohibiting  gambling:  Trimble  y.  State,  27 
Ark.  355.  And  a  i)er8on  who  sets  up,  keeps  or  exhibits  the  apparatus 
with  which  the  game  of  keno  is  played  is  guilty  of  setting  up,  keep- 
ing or  exhibiting  a  gambling  device,  and  is  liable  to  the  penalty 
of  the  statute:  Portis  v.  State,  27  Ark.  360;  Euper  y.  State,  35  Ark. 
629;  Overby  y.  State,  18  Fla.  178. 


Nov.  1907.]  State  v.  Mathis.  703 

J.  Honeraclng  and  Bookmaking  Thereon.— It  has  been  decided  that 
a  horserace  ia  not  a  gambling  device  within  the  meaning  of  a  statute 
prohibiting  gambling  by  means  of  certain  enumerated  devices,  but 
not  speciallj  mentioning  horseraces:  State  v.  Hayden,  31  Mo.  35; 
State  V.  Lemon,  46  Mo.  375.  But,  on  the  other  hand,  it  has  also 
been  decided  that  a  horserace  is  a  gambling  device  within  the  mean- 
ing of  such  a  statute:   Joseph  v.  Miller,  1  N.  Mez.  621. 

Under  a  statute  prohibiting  the  use  of  any  room,  shed,  booth,  or 
building,  or  any  part  thereof,  by  the  owner  or  any  other  person,  with 
his  knowledge  and  consent,  with  a  book,  instrument  or  device  for 
the  purpose  of  recording  or  registering  bets  or  selling  pools  on  horse- 
races, a  blackboard  behind  a  betting  booth  on  which  the  names  of 
horses  and  the  odds  therein  are  written,  and  numbered  tickets  are 
issued  to  bettors,  does  not  constitute  a  book:  State  v.  Oldham,  200 
Mo.  538,  98  S.  W.  497.  The  keeping  of  a  house  for  selling  pools  on 
horseraces  is  not  punishable  under  a  statute  relating  to  the  playing 
of  games  by  gambling  devices,  since  the  winner  is  not  determined  by 
the  manipulation  of  any  device:  State  v.  Ayers  (Or,),  88  Pac.  653.  It 
has  been  decided  that  bookmaking  on  a  horserace  is  a  game  of 
chance,  or  gambling  device,  or  contrivance,  within  the  meaning  of  a. 
statute  to  suppress  gaming:  Miller  v.  United  States,  6  App.  Gas.  (D. 
C.)  6. 

k.  Loto. — ^The  game  of  loto  is  a  gambling  device,  and  if  a  lo to-table 
is  kept  at  which  such  game  is  played,  for  money,  both  the  players 
and  the  keeper  of  the  table  are  liable  under  the  statute:  Lowry  v. 
State,  1  Mo.  722. 

L  Paris  Mutuals. — The  machine  or  eontrivance  known  as  "Paris 
Mufuals,"  or  ** French  Pools,"  used  in  betting  on  horseracing  is 
a  gambling  device  within  the  meaning  of  a  statute  which  prohibits 
the  use  of  any  contrivance  or  device  used  in  betting,  or  other  game 
of  chance,  whereby  money  or  other  thing  is,  or  may  be,  won  or  lost: 
Commonwealth   v.   Simonds,  79   Ky.   618. 

m.  Stock  Clock. — The  contrivance  commonly  known  as  a  stock 
elock  is  a  gambling  device  within  the  meaning  of  an  ordinance  pro- 
hibiting the  setting  up  or  keeping  of  any  gambling  device  designated 
to  be  used  in  gambling,  and  imposing  a  penalty  for  its  violation: 
State  T.  Grimes,  49  Minn.  443,  52  N.  W.  42. 

n.  Slot  Machinee. — Slot  machines  of  all  descriptions  are  generally 
considered  to  be  unlawful  gambling  devices.  Thus  a  slot  machine, 
when  a  contrivance  or  apparatus  by  which  it  is  determined  who,  as 
between  the  player  and  the  proprietor,  is  the  winner  or  loser  of 
money  hazarded,  is  a  gambling  device:  Lyman  v.  Kurtz,  166  N.  Y. 
274,  59  N.  E.  903.  And  a  slot  machine  into  which  a  customer  drops  a 
nickel,  and  thereupon  receives,  in  any  event,  a  five-cent  cigar,  and 
may  receive  an  additional  number  without  further  payment,  is  an 
Illegal  gambling  device:  Lang  v.  Merwin,  99  Me.  486^  105  Am.  St.  Bep^ 
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293,  59  Atl.  1021.  So  a  person  who  maintains  a  nickel  in  the  slot 
machine  displaying  a  poker-hand,  by  which  a  person  depositing  a 
nickel  and  playing  the  machine  is  entitled  to  a  cigar  or  a  package 
of  chewing  gum,  each  valued  at  five  cents,  and,  in  addition  thereto,  a 
prize  according  to  the  hand  displayed,  violates  a  statute  providing  that 
no  person  ''shall  keep,  maijatain,  employ,  or  carry  on  any  lottery  or 
other  scheme  or  device  for  the  hazarding  of  any  money  or  valuable 
thing'':  Meyer  v.  State,  118  Qa.  20,  81  Am.  St.  Bep.  17,  37  8.  E.  06, 
51  L.  B.  A.  496.  And  any  scheme  or  device,  such  as  a  nickel -in-the-slot 
machine  operated  by  a  person,  by  which  one  participating  therein  may 
either  lose  the  money  invested  or  get  more  than  his  money's  worth, 
the  operator  retaining  the  money  so  lost,  is  a  scheme  or  device  for  the 
hazarding  of  money,  within  the  meaning  of  a  statute  prohibiting  such 
hazard:  Meyer  v.  State,  112  Ga.  20,  81  Am.  St.  Bep.  17,  37  S.  E. 
96,  51  L.  B.  A.  496. 

Under  the  statute  of  Illinois,  a  slot  machine  is  a  gambling  device, 
and  the  mere  keeping  of  it  is  a  criminal  offense,  whether  the  machine 
is  kept  for  gambling  or  not.  The  purpose  of  the  statute  is  to  sup- 
press such  devices  altogether  even  by  their  destruction:  Bobel  v. 
People,  173rill.  19,  64  Am.  St.  Bep.  64,  50  N.  E.  322.  If  the  accused 
kept  and  maintained  a  machine  so  contrived  that  if  one  dropped  a 
nickel  in  the  slot  therein  he  would  either  lose  the  nickel  or  win 
fifteen  cents,  and  the  object  and  purpose  of  the  accused  in  keeping 
and  maintaining  the  machine  was  to  win  money  in  this  manner,  he 
was  guilty  of  keeping  and  maintaining  an  unlawful  gambling  device: 
Kolshom  V.  State,  97  Ga.  343,  23  S.  E.  829.  A  slot  machine  so  con- 
structed that  it  offers  unequal  chances  to  the  player  and  the  exhibitor 
is  an  illegal  gambling  device:  State  v.  Caughan,  55  W.  Va.  692,  48  S. 
E.  210.  The  use  of  a  slot  machine,  where  an  element  of  chance  de- 
termines whether  prizes  are  to  be  given,  brings  its  operation  under 
the  definition  of  an  unlawful  lottery  or  gambling  device,  whether  the 
prizes  given  are  stock  in  trade  of  licensed  establishments  or  not: 
City  of  New  Orleans  v.  Collins,  52  La.  Ann.  973,  27  South.  532.  And 
the  maintenance  of  a  slot  machine,  in  a  saloon,  by  the  operation  of 
which  one  who  drops  a  nickel  in  the  machine  becomes  entitled  to  at 
least  five  cents  in  trade  and  possibly  more,  is  a  violation  of  a  statute 
prohibiting  gambling:  In  re  Cullinan,  114  App.  Div.  (N.  Y.)  654,  99 
N.  Y.  Supp.  1079;  overruling  Cullinan  v.  Hosmer,  100  App.  Div.  (N. 
Y.)  148,  91  N.  Y.  Supp.  607.  A  nickel-in-the-slot  machine  so  con- 
structed that  if  the  nickel,  in  falling  into  the  machine,  touched  cer- 
tain springs  a  valve  would  be  opened  and  the  machine  would  pay  a 
certain  amount  of  money  in  excess  of  the  deposit,  but  the  nickel  de- 
posited would  remain  in  the  machine  and  the  proportion  of  times 
when  one  playing  the  machine  would  win  was  less  than  the  times 
when  he  would  lose,  constitutes  such  machine  a  gaming  device  pro- 
hibited by  statute:  Prendergast  v.  State,  41  Tex.  Cr.  Bep.  358,  57 
8.  W.  850.    A  slot  machine  ia  a  gaming  device  which  can  be  kept  and 
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exhibited  for  gaming,  although  it  is  a  mere  automaton,  which  keeps 
and  runs  itself:  Christopher  v.  State,  41  Tex.  Cr.  Rep.  236,  63  8.  W. 
852.  And  a  clock  maintained  in  a  drugstore,  so  arranged  that  by 
placing  a  nickel  in  the  slot  music  is  played  and  a  red,  white,  blue,  or 
green  light  will  automatically  appear,  in  which  case  the  person  de- 
positing the  nickel  is  entitled  to  a  certain  amount  of  merchandise 
valued  according  to  the  light  appearing,  there  being  no  blanks,  is  a 
slot  machine,  and  a  gaming  device:  Lytle  v.  State  (Tex.  Cr.  Bep.), 
100  S.  W.  1160. 

In  State  v.  Woodman,  26  Mont.  348,  67  Pae.  1118,  it  was  decided 
that  under  a  statute  prohibiting  the  operation  of  games  of  chance,  and 
among  others  that  of  running  nickel-in-the-slot  machines  ''for  money, 
checks,  credits,  or  any  representative  of  value,  or  for  any  property 
or  thing  whatever,  a  nickel-in-the-slot  machine,  involving  in  its 
operation  the  element  of  chance  aa  to  whether  the  player  obtained 
in  cigars  more  or  less  than  the  value  of  his  money,  was  prohibited  by 
tuch  statute.  But  in  £x  parte  Williams  (Cal.  App.),  87  Pac.  565,  it 
was  decided  that  it  is  not  a  crime  under  a  statuie  making  it  an  of- 
fense to  operate  any  banking  or  percentage  game  played  with  any 
device  "for  money,  checks,  credit,  or  other  representative  of  value," 
to  set  up  and  operate  a  slot  machine  on  which  games  are  played,  unless 
played  for  money,  checks,  credits,  or  other  representative  of  money, 
and  that  if  played  for  something  not  included  in  these  words,  aa  for 
cigars,  for  instance,  it  is  not  a  crime. 
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STATE  ELECTRO-MEDICAL  INSTITUTE  v.  PLATNER 

[74  Neb.  23,  103  N.  W.  1079.] 

CORPOBATIOKS — Contracts  to  Practice  Medicine. — A  contrnct 
made  by  a  corporation  to  furnish  medical  services  to  be  performed 
by  a  licensed  physician  is  valid,  and  the  corporation  may  recover  upon 
such  contract,     (p.  707.) 

CORPORATION  to  Practice  Medicine. — Licensed  practitioners 
of  medicine  may  form  a  corporation  to  practice  medicine,  and  make 
valid  contracts  with  their  patients  therefor  in  the  corporate  name, 
(p.  711.) 

E.  J.  Cornish  and  N.  C.  Pratt,  for  the  plaintiff  in  error. 

Baldridge  &  De  Bord,  for  the  defendant  in  error. 

*«  SEDGWICK,  J.  This  plaintiff  in  error  made  a  con- 
tract in  writing  with  the  defendant  in  error  whereby  it 
agreed  *'to  render  professional  services  to  the  party  of  the 
second  part,  until  the  party  of  the  second  part  shall  be  cured 
of  a  certain  disease,  as  appears  upon  the  books  of  the  party 
of  the  first  part.'*  And  the  defendant  on  his  part  agreed 
to  pay  for  the  services  a  stipulated  amount,  and  to  **  follow 
directions  carefully,  and  take  the  medicine  and  remedies 
prescribed  from  time  to  time  by  the  party  of  the  first  part, 
until  a  complete  cure  is  effected."  This  contract  was  signed 
by  the  defendant,  and  was  also  signed  **  State  Electro-Medi- 
cal Institute,  Physician  in  Charge.'*  The  plaintiff  is  a  for- 
eign corporation,  and  has  an  office  and  place  of  business  in 
the  city  of  Omaha.  In  the  district  ^^  court  the  plaintiff 
set  out  the  foregoing  contract,  and  alleged  that  it  was  made 
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on  behalf  of  the  plaintiff,  "by  and  through  its  duly  licensed 
and  practicing  physician/'  and  alleged  that  it  was  doing 
business  "by  and  through  duly  licensed  and  practicing  phy- 
sicians," and  was  organized  for  said  purpose,  and  no  other, 
and  alleged  that  by  and  through  L.  H.  Staples,  a  duly  li- 
censed and  practicing  physician,  the  plaintiff  had  partially 
performed  the  contract,  and  that  the  said  physician,  for  and 
on  behalf  of  the  plaintiff,  had  been  ready  at  all  times,  and 
is  now  ready  and  willing,  to  perform  all  the  duties  and  ob- 
ligations imposed  by  the  terms  of  the  contract,  but  the  de- 
fendant has  refused  to  perform.  The  plaintiff  asks  judg- 
ment for  the  amount  due  it  upon  the  contract. 

There  was  a  general  demurrer  to  this  petition  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  also  upon  the  ground  that  "said  peti- 
tion shows  that  the  plaintiff  is  a  corporation;  that  the  con- 
tract forming  the  basis  of  the  plaintiff's  action  is  for  medi- 
cal services,  and  the  plaintiff  is  incapacitated  to  render,  or 
contract  to  render,  or  to  sue  for  medical  services."  This 
demurrer  was  sustained,  and  judgment  entered  for  the  de- 
fendant, which  judgment  is  brought  here  for  review. 

1.  It  is  contended  that  a  contract  for  medical  services 
made  by  a  corporation,  to  be  performed  by  a  licensed  physi- 
cian, is  void,  and  that  the  corporation  cannot  recover  upon 
such  contract  The  statute  which  forbids  any  person  to 
practice  medicine  without  first  having  obtained  a  license  is 
quoted  and  discussed  in  State  Electro-Medical  Institute  v. 
State,  74  Neb.  40,  103  N.  W.  1078.  The  provision  of  the 
statute  defining  what  is  meant  by  the  words  "practice  medi- 
cine" is  also  quoted  and  discussed,  and  the  conclusion  is 
reached  that  to  make  contracts  such  as  the  one  in  question 
here,  and  to  collect  compensation  thereunder,  does  not  con- 
stitute practicing  medicine,  as  those  words  are  used  in  this 
statute,  and  that  therefore  it  is  not  forbidden  to  do  these 
things  without  first  being  licensed. 

^^  2.  The  first  ground  set  forth  in  the  brief,  from  which 
it  is  there  concluded  that  the  plea  of  the  plaintiff  was  in- 
sufficient, is  stated  as  follows:  "No  person  may  practice  medi- 
cine in  the  name  of  another,  or  under  the  direction  and  su- 
pervision of  another."  The  case  of  State  v.  Paul,  56  Neb. 
369,  76  N.  W.  861,  is  cited.  We  think  that  this  case  holds 
the  reverse  of  what  seems  to  be  contended  for  it.  Dr.  Be- 
dell, who  was  the  principal,  and  presumably  the  one  with 
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whom  the  contract  for  treatment  was  entered  into,  was  quali- 
fied and  duly  licensed  under  the  statute.  The  defendant 
Paul  was  an  assistant  of  Dr.  Bedell,  and,  being  not  quali- 
fied and  licensed  to  practice,  he  assumed  to  perform  surgical 
operations  and  administer  remedies  to  the  sick  and  infirm. 
It  was  held  that  he  was  not  protected  by  the  qualifications 
and  license  of  Dr.  Bedell,  although  he  acted  as  his  a^istant 
and  under  his  directions.  The  principle  established  by  this 
decision  is  that  the  qualifications  of  one  who  practices  medi- 
cine are  personal  qualifications,  and  that  it  is  the  one  who 
actually  performs  the  surgical  operation  or  administers  the 
remedy  that  must  be  qualified  and  licensed  under  the  stat- 
ute. The  fact  that  the  doctor  who  makes  the  contracts,  who 
takes  the  patients  and  undertakes  to  treat  them,  is  duly  quali- 
fied and  licensed  is  inmiaterial.  This  seems  to  be  the  doc- 
trine of  State  V.  Paul,  66  Neb.  369,  76  N.  W.  861. 

3.  The  next  point  urged  is  that  ''no  person  may  profit 
by  or  enforce  an  agreement  for  the  practice  of  medicine, 
except  he  is  qualified  and  licensed  for  the  practice  of  the 
profession."  This  construction  of  the  act  would  prevent  ac- 
tion in  the  name  of  any  assignee  of  a  physician's  claim  for 
his  services,  whether  such  assignee  might  be  a  corporation, 
a  copartnership  or  an  individual.  Ordinarily  a  disqualify- 
ing statute  is  strictly  construed.  Unless  its  provisions  plainly 
disqualify  the  plaintiff  from  maintaining  the  action,  it  ought 
not  to  be  given  that  effect.  There  is  no  language  of  the 
statute  in  question  that  can  be  so  construed,  nor  is  there 
anything  in  the  spirit  and  purpose  of  the  legislation  that  re- 
quires such  construction.  This  *•  question  was  mentioned 
in  Citizens'  State  Bank  v.  Nore,  67  Neb.  69,  93  N.  W.  160, 
60  L.  B.  A.  737.  It  was  said  in  the  opinion  in  that  case: 
''While  section  15  provides  that  'no  person  shall  recover,' 
the  latter  part  of  the  section  indicates  that  this  prohibition 
is  limited  to  the  practitioner  himself."  That  is,  no  person 
shall  recover  upon  such  claim  whether  he  be  owner  or.  as- 
signee, or  in  whatever  capacity  he  may  claim  to  recover,  un- 
less "the  practitioner  himself"  who  performed  the  services 
was  qualified  and  duly  licensed  at  the  time,  and  if  the  prac- 
titioner himself  was  qualified  and  duly  licensed,  the  provi- 
sion of  the  statute  seems  to  be  complied  with. 

The  defendant  cites  the  case  of  Langdon  v.  Conlin,  67 
Neb.  243,  108  Am.  St.  Rep.  643,  93  N.  W.  389,  60  L.  R.  A. 
429,  as  holding  that  one  who  is  not  licensed  as  an  attorney 
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and  counselor  at  law  cannot  recover  fees  earned  by  an  at- 
torney who  is  licensed.  That  case  is  supposed  to  be  author- 
ity for  the  proposition  that  a  copartnership  composed  of  one 
who  is  a  licensed  attorney  and  one  who  is  not  cannot  recover 
for  legal  services  furnished  by  the  licensed  attorney.  But 
the  ease  is  not  authority  for  such  proposition.  The  point 
decided  in  the  case  is  stated  in  the  syllabus.  It  is  contrary 
to  public  policy  for  one  who  is  not  an  attorney  at  law  to 
contract  with  one  who  is,  for  a  share  of  the  fees  earned,  to 
procure  clients  for  him,  who  shall  employ  him  to  prosecute 
legal  proceedings  for  them.  Such  contracts  would  tend  to 
the  encouragement  of  litigation,  and  the  law  will  not  recog- 
nize and  enforce  them.  But  if  one  who  is  not  a  licensed  at- 
torney is  engaged  in  a  collection  or  other  similar  business, 
we  know  of  no  principle  of  public  policy  that  would  pre- 
vent the  formation  of  a  copartnership  between  such  a  per- 
son and  a  licensed  attorney,  whereby  it  should  be  agreed  that 
each  would  carry  on  his  own  particular  business — the  attor- 
ney at  law  practicing  his  profession — ^and  that  the  earnings 
of  both  should  belong  to  the  copartnership.  If  it  was  dis- 
tinctly understood  that  the  practice  of  law  should  be  car- 
ried on  entirely  by  the  licensed  member  of  the  firm,  there 
seems  to  be  no  principle  of  public  policy  that  would  ^  make 
such  a  contract  unlawful:  Harland  v.  Lilienthal,  53  N.  Y. 
438. 

There  is  perhaps  some  language  used  in  the  opinion  in 
Langdon  v.  Oonlin,  67  Neb.  243,  108  Am.  St.  Rep.  643,  93 
N.  W.  389,  60  L.  R.  A.  429,  that  might  be  supposed  to  sup- 
I>ort  the  defendant's  contention,  and  yet  it  is  plainly  stated 
in  the  opinion  that  there  is  but  one  proposition  necessary  to 
discuss,  ''and  that  is  whether  or  not  this  contract  is  against 
public  policy  and  good  morals,  and  therefore  void."  The 
provision  of  the  statute  (Gomp.  Stats.  1903,  section  5,  chap- 
ter 7;  Ann.  Stats.  8604)  prescribes  it  to  be  the  duly  of  a 
licensed  attorney  ''to  counsel  or  maintain  no  other  actions, 
proceedings,  defenses,  than  those  which  appear  to  him  legal 
and  just,  except  the  defense  of  a  person  charged  with  a  pub- 
Ke  offense,"  and  "not  to  encourage  the  eonunencement  or 
continuance  of  an  action  or  proceeding  from  any  motive  of 
passion  or  interest,"  and  it  is  said  in  the  opinion:  "Under 
8  statute  with  no  more  stringent  regulations  governing  the 
practice  of  law  than  our  own,  a  contract  on  all-fours  with 
iha  one  in  the  instant  case  was  declared  void,  as  against 
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public  policy  and  good  morals,  in  Alpers  ▼.  Hunt,  86  Cal. 
78,  21  Am.  St.  Rep.  17,  24  Pac.  846,  9  L.  R.  A.  483.  The 
case  is  supported  in  principle  by  the  holdings  in  Burt  ▼. 
Place,  6  Cow.  (N.  Y.)  431;  Munday  v.  Whissenhunt,  90  N. 
C.  458.  Where,  as  in  the  case  at  bar,  a  part  of  the  consid- 
eration of  the  contract  in  issue  was  an  agreement  to  furnish 
evidence  in  litigation  to  be  commenced,  the  supreme  court 
of  New  York,  in  Lyon  v.  Hussey,  82  Hun  (N.  Y.),  15,  31 
N.  Y.  Supp.  281,  said:  'It  is  clear  that  such  a  contract  is 
against  public  policy.  The  recognition  of  contracts  of  this 
character  would  be  the  introduction  of  all  sorts  of  fraud 
and  deception  in  proceedings  before  courts  of  justice,  in 
order  that  parties  might  receive  compensation  out  of  the  re- 
sults of  their  successful  manufacture  of  proofs  to  be  pre- 
sented to  the  court,  thus  holding  out  a  premium  upon  subor- 
nation. The  mere  statement  of  the  proposition  seems  to  show 
that  such  a  contract  could  never  be  recognized  in  any  court 
of  justice.*  ** 

•®  This  language  puts  the  decision  in  that  case  strictly 
upon  the  point  stated  in  the  syllabus.  It  is  the  only  point 
determined  in  the  case. 

In  Alpers  v.  Hunt,  86  Cal.  78,  21  Am.  St.  Rep.  17,  24 
Pac.  846,  9  L.  R.  A.  483,  the  contract  sued  upon  was  in  sub- 
stance this:  A  third  person,  not  an  attorney  and  counselor 
at  law,  enters  into  an  agreement  with  an  attorney  and  coun- 
selor at  law  that  he  will  procure  his  employment  by  a  liti- 
gant, and  that  in  consideration  of  such  procurement  he  is 
to  have  from  the  attorney  and  counselor  so  employed  one- 
third  part  of  whatever  remuneration  the  attorney  received 
for  his  services  from  the  litigant;  and  it  was  held  that  such 
a  contract  was  contrary  to  public  policy  and  void.  It  will 
be  noticed  that  the  contract  was  to  procure  a  certain  person 
to  intrust  a  particular  litigation  to  the  attorneys,  and  for 
this  service  one-third  of  the  fee  from  the  client  was  to  be 
paid.  The  court  said:  "Now,  if  either  of  the  attorneys  who 
contracted  with  Bolte  had  lent  to  the  latter  his  name  to  be 
used  by  him  as  attorney  and  counselor,  he  would  have  been 
guilty  of  a  violation  of  the  clause  above  quoted.  ....  Was 
not  Bolte  really  allowed  to  use  their  names  in  the  prosecu- 
tion of  a  matter  in  litigation  f 

The  principle  involved  is  the  same  as  in  Langdon  v.  Con- 
lin,  67  Neb.  243,  108  Am.  St.  Rep.  643,  93  N.  W.  389,  60 
L.  R.  A.  429.    It  is  against  public  policy  for  attorneys  to 
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employ  one  not  licensed  to  procure  clients  for  them.  It  is 
equaUy  against  public  policy  to  allow  one  who  is  not  licensed 
to  use  the  name  of  a  licensed  attorney  in  the  prosecution  of 
a  matter  in  litigation.  This  latter  was  because  the  statute 
of  California  expressly  forbids  such  practice,  and  it  was 
thought  that  the  contract  involved  amounted  to  agreeing  that 
an  unlicensed  person  should  prosecute  litigation  in  the  name 
of  a  licensed  attorney.  This  case  is  not  authority  for  the 
proposition  that  a  corporation  composed  of  licensed  attor- 
neys could  not  recover  in  the  name  of  the  corporation  for 
legal  services  rendered  by  such  attorneys.  At  all  events  the 
statute  under  consideration  here  cannot  be  construed  to  pre- 
vent ^^  licensed  practitioners  of  medicine  to  form  a  corpora- 
tion, and  to  make  contracts  with  their  patients  in  the  cor- 
porate name.  If  one  or  more  of  the  incorporators  should 
not  be  licensed  physicians,  the  case  would  not  be  different. 
The  person  who  practices  medicine,  that  is,  who  undertakes 
to  judge  the  nature  of  disease,  or  to  determine  the  proper 
remedy  therefor,  or  to  apply  the  remedy,  must  have  the  nec- 
essary qualifications  and  obtain  license.  No  recovery  can  be 
had  for  the  services  of  any  physician  who  is  not  so  quali- 
fied. A  hospital  which  is  controlled  by  a  corporation,  and 
which  receives  patients,  and  contracts  to  care  for  them  and 
to  furnish  them  with  medical  attendance,  does  not  by  so 
doing  practice  medicine  within  the  meaning  of  this  act.  It 
is  said  that,  if  a  corporation  can  make  such  contracts  with- 
out obtaining  a  license,  it  will  be  within  the  power  of  its 
officers,  who  are  not  licensed  to  be  physicians,  and  over  whom 
the  state  board  of  health  has  no  control,  to  obtain  a  fee  upon 
the  assurance  that  a  manifestly  incurable  disease  can  be  per- 
manently cured.  In  other  words,  that  a  corporation  may 
conduct  itself  as  a  physician  may  not ;  that  it  may  do  things 
that  would  be  a  sufficient  ground  for  the  state  board  of 
health  to  revoke  the  license  of  a  physician  if  done  by  him, 
and  that  the  purpose  of  the  legislature  was  to  prevent  such 
action.  Whether  a  physician  who  allowed  a  corporation  to 
make  such  contracts  for  his  services,  or  who  associated  him- 
self with,  and  practiced  in  pursuance  of  contracts  made  by, 
corporations  that  indulged  in  conduct  that  would  be  unpro- 
fessional if  done  by  a  physician,  might  himself  be  made  re- 
sponsible for  these  acts  of  the  corporation,  and  so  subject 
himself  to  the  penalties  of  this  act,  it  is  not  necessary  in  this 
case  to  determine*    This  contract  is  signed  by  the  ''Physi- 
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cian  in  Charge."  •  He  would  seem  to  be  as  much  resx)onsible 
for  this  contract,  and  his  own  action  under  it,  as  if  he  had 
executed  the  contract  in  his  own  name.  Would  the  same 
be  true  of  any  physician  who,  being  in  the  employ  of  this 
defendant,  should  practice  medicine  pursuant  to  this  con- 
tract Y  If  ^  further  legislation  is  necessary  to  regulate  and 
control  the  conduct  of  such  corporations,  and  of  physicians 
connecting  themselves  with  such  corporations,  the  argument 
should  be  addressed  to  the  legislature.  We  cannot  derive 
such  legislation  from  any  public  policy  indicated  by  the  pro- 
visions of  this  act. 

It  is  further  suggested  that  one  of  the  grounds  for  re- 
voking the  license  of  a  practicing  physician  is  unprofessional 
conduct  in  the  betrayal  of  professional  secrets,  and  that 
there  is  no  restriction  upon  a  corporation  that  might  obtain 
such  secrets  and  betray  them.  Such  secrets  are  imparted  for 
the  purpose  of  enabling  the  physician  who  treats  the  patient 
to  understand  the  nature  of  his  disease  and  to  determine  the 
best  course  of  treatment.  No  self-respecting  physician  would 
encourage  the  curiosity  of  his  clerks  or  assistants  in  attempt- 
ing to  discover  the  secrets  of  his  patients,  and  if  he  partici- 
pated in  such  conduct,  or  knowingly  consented  to  its  exer- 
cise, he  might  furnish  grounds  for  the  revoking  of  his  license. 
If  the  patient  saw  fit  to  divulge  his  secrets  to  the  assistants 
or  agents  without  the  knowledge  of  the  physician,  he  would 
be  supposed  by  so  doing  to  indicate  his  willingness  that  they 
be  published  to  the  world. 

As  was  said  in  State  Electro-Medical  Institute  y.  State, 
74  Neb.  40,  103  N.  W.  1078,  making  such  contracts  as  the 
one  involved  herein,  and  collecting  compensation  for  services 
of  qualified  and  licensed  physicians  rendered  pursuant  to 
such  contract,  do  not  constitute  practicing  medicine  and  are 
not  in  violation  of  the  statute  or  public  policy. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded  for  further  proceedings. 

Barnes,  J.,  dissents. 


In  the  Satwegneiit  Oasa  of  State  Electro-Medical  Xnat  ▼.  State, 

74  Neb.  40, 103  N.  W.  1078,  it  was  decided  that  while  a  corporation  is 

a  person  in  a  certain  sense  and  for  many  purposes  is  so  considered, 
it  is  not  such  a  person  as  can  be  licensed  to  practice  medicine.  Bat 
licensed  phjsicians  maj  form  a  corporation  and  make  valid  contracts 
for  the  serviees  of  its  members  and  other  Ueensed  physicians,  and 
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making  each  eontraeto  and  eoUeeting  eompensatiioxi  for  servieet  of 
qualified  and  licensed  phjaicians  rendered  pnranant  to  Bach  contract, 
do  not  constitute  practicing  medicine,  and  are  not  in  violation  of  any 
statute  or  public  policy. 

A  Statute  Bequiring  an  Examination  hy  and  a  lAeense  from  a  state 
dental  board  as  a  prerequisite  to  owning,  running  or  managing  a  dental 
office,  is  declared  unconstitutional  in  State  v.  Brown,  37  Wash.  97, 
107  Am.  St.  Rep.  798.  For  other  authorities  to  the  same  effect,  see 
Schnaier  y.  Navarre  Hotel  etc.  Co.,  182  N.  Y.  83,  108  Am.  St.  Bep. 
790;  State  v.  Smith,  42  Wash.  237,  114  Am.  St  Bep.  114. 

A  Contract  Between  an  Attorney  and  one  not  licensed  to  practice 
law  that  the  latter  shall  procure  the  employment  of  the  former  by 
third  persons  for  the  prosecution  of  suits  to  be  commenced,  and  shall 
assist  in  procuring  witnesses  to  testify  in  such  suits,  in  considera- 
tion of  a  share  of  the  attorney's  fees  collected  therein,  is  held  en- 
forceable in  Langdon  v.  Conlin,  67  Neb.  243,  108  Am.  St.  Bep.  643,  and 
■ee  the  authorities  cited  in  the  cross-reference  note  thereto. 


STROEMER  v.  VAN  ORSDEL. 

[74  Neb.  132, 108  N.  W.  1053, 107  N.  W.  125.] 

ATTORNEY  AND  OUENT — Contract  to  Procure  IfOgislatiOQ. — 
A  contract  between  a  client  and  his  attorney  for  purely  professional 
services  to  be  rendered  by  the  latter  is  not  invalid  because  part  of  the 
services  is  the  procurement  of  legislative  action  by  legitimate  means, 
nor  because  the  contract  provides  for  a  contingent  fee.     (p.  720.) 

OONTBAOTS^PubUc  Policy.— While  public  policy  forbids  the 
enforcement  of  an  illegal  or  immoral  contract,  it  is  equally  insistent 
that  those  which  are  lawful  and  contravene  none  of  its  rules  be  duly 
enforced,  and  not  set  at  naught  nor  held  invalid  on  a  bare  suspicion 
of  illegality,     (p.  722.) 

OONTBACT8  Between  Attorney  and  Ollent^ — ^An  agreement  be- 
tween attorney  and  client  for  professional  services  to  be  rendered 
by  the  former  in  collecting  facts,  preparing  and  submitting  to  the 
proper  authorities  of  the  United  States  government  arguments  upon 
the  merits  of  those  holding  Indian  lands  purchased  from  the  govern- 
ment, for  a  reduction,  and  upon  the  justice  and  advisability  of  such 
reduction  of  the  purchase  price  of  such  lands,  is  valid  and  enforce- 
able,    (p.  723.) 

CONTBA0T8  Between  Attorney  and  Client — ^Prociirement  of 

I«egi8lati(»i. — ^If,  under  a  coniract  between  attorney  and  client 
for  purely  professional  services  to  be  rendered  by  the  former,  the  at- 
torney in  carrying  out  his  contract  appears  before  a  committee  of 
both  Houses  of  Congress  and  explains  the  nature  of  a  pending  bill, 
and  makes  arguments  in  favor  of  its  passage,  this  does  not  render  the 
contract  void,  nor  unenforceable,     (p.  725.) 

CONTRACTS  Between  Attorney  and  Client — ^Procurement  of 
T^lgiilttlan    fftrntlngimt  Pee* — ^If,  in  the  performance  of  an  agreement 
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for  purely  professional  services  between  an  attorney  and  client,  the 
attorney  ultimately  appears  before  a  committee  of  both  Houses  of 
Congress  and  explains  the  nature  of  a  pending  bill  and  makes  argu- 
ments in  favor  of  its  passage,  the  fact  that  the  contract  contains  an 
express  agreement  to  perform  the  professional  services  for  a  con- 
tingent fee   does  not  render  it  void.     (p.  726.) 

L.  M.  Pemberton,  for  the  plaintiffs  in  error. 

S.  Binaker,  B.  S.  Bibb  and  Hazlett  &  Jack,  for  the  de- 
fendants in  error. 

i«»  ALBEBT,  C.  We  shaU  use  the  terms  "plaintiff" 
and  "defendant"  with  reference  to  the  title  of  the  cause 
in  the  district  court. 

The  plaintiff  alleges  that  he  entered  into  an  oral  contract 
with  the  defendant,  whereby  he  was  employed  by  the  de- 
fendant as  his  agent  and  attorney  to  take  such  action  and 
render  such  services  in  the  way  of  collecting  facts,  prepar- 
ing and  submitting  to  the  Indians  and  the  proper  author- 
ities of  the  federal  government  arguments  on  the  merits  of 
the  claims  of  those  holding  lands  purchased  under  the  act 
of  Congress  approved  March  3,  1881,  providing  for  the  sale 
of  the  remainder  of  the  reservation  of  the  confederate  Otoe 
and  Missouri  tribes  of  Indians  in  the  states  of  Nebraska  and 
Kansas,  as  in  the  judgment  of  plaintiff  might  be  necessary 
and  proper  to  secure  from  the  federal  government  and  said 
Indians  a  reduction  in  the  amount  which,  under  the  .laws 
of  the  United  States  as  they  then  stood,  it  was  necessary 
to  pay  to  satisfy  the  unpaid  balance  due  the  government  by 
the  defendant  and  other  purchasers  under  said  act;  that 
for  said  services  the  defendant  undertook  and  agreed  to  pay 
the  plaintiff  a  sum  equal  to  ten  per  cent  of  whatever  such 
reduction  might  be  obtained.  Among  other  allegations  in 
the  petition,  of  acts  done  and  services  performed  by  the 
plaintiff  in  pursuance  of  said  contract,  is  the  following: 
"That  **^  thereafter  the  plaintiff  went  to  Washington  City, 
District  of  Columbia,  and  went  before  the  Secretary  of  the 
Department  of  the  Interior,  and  there  presented  the  interests 
and  claims  of  the  defendant  and  other  purchasers  of  lands 
under  the  said  act  of  Congress  for  a  rebate  and  reduction 
in  the  amounts  still  owing  to  the  government  for  the  said 
lands.  And  plaintiff  urged  upon  the  Secretary  of  the  De- 
partment of  the  Interior  his  approval  of  the  consent  of  said 
Indians  to  the  said  rebate  and  reduction  made  by  the  said 
Indians,  as  aforesaid;  that    as  a  result  of  the  plaintiff's 
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presentation  of  the  matter  aforesaid  to  the  said  Secretary, 
the  said  Secretary  prepared  a  bill  for  an  act  of  Congress, 
and  recommended  the  passage  of  the  same  by  Congress, 
which  said  bill  was  for  an  act  approving  and  ratifying  the 
said  action  of  the  said  Indians  in  consenting  to  the  redac- 
tion aforesaid,  and  authorizing  the  said  Secretary  to  accept 
payment  for  said  lands  in  accordance  with  the  reduced  terms 
consented  to  by  the  said  Indians  as  aforesaid ;  that  the  plain- 
tiff appeared  before  the  committee  of  the  Senate  of  the  United 
States  on  Indian  affairs,  and  also  before  a  similar  commit- 
tee of  the  House  of  Representatives,  and  there  again  pre- 
sented the  interests  of  the  defendant  and  other  purchasers  of 
lands  sold  under  the  said  act  of  Congress  hereinbefore  first 
mentioned,  and  urged  the  claims  of  the  defendant  and  other 
purchasers  of  said  lands  for  a  reduction  in  and  a  rebate  of 
the  amounts  due  to  the  government  for  the  lands  purchased 
as  aforesaid;  that  as  a  result  of  plaintiff's  efforts  and  ser- 
vices as  aforesaid,  favorable  reports  were  made  by  the  said 
committees  to  their  respective  bodies  upon  the  said  bill,  and 
the  same  was  duly  enacted  by  the  Congress  of  the  United 
States,  and  approved  by  the  President  thereof,  and  became 
a  law  of  the  United  States,  April  4,  1900,  and  thereafter 
and  pursuant  to  said  law  the  government  of  the  United  States 
accepted  from  the  defendant  in  full  payment  for  the  land 
occupied  by  him,  as  hereinbefore  stated,  the  reduced  amount 
hereinbefore  alleged."  It  is  further  alleged  that,  by  reason 
of  said  services  performed  by  the  ^^^  plaintiff  in  pursuance 
of  said  contract,  he  obtained  for  the  defendant  a  reduction 
of  two  thousand  three  hundred  and  seven  dollars  and  eighty- 
three  cents,  and  that,  by  reason  of  the  premises,  there  is  now 
due  and  owing  to  the  plaintiff  from  the  defendant  on  said 
contract  the  sum  of  two  hundred  and  thirty  dollars  and 
seventy-eight  cents.  There  were  a  verdict  and  judgment  for 
the  plaintiff,  and  the  defendant  brings  error. 

The  principal  contention  of  the  defendant  is  that  the  con- 
tract is  illegal  and  contrary  to  public  policy,  in  that  it  was 
a  contract  to  pay  a  contingent  fee  for  influencing  legisla- 
tion. In  order  to  understand  this  contention,  it  is  neces- 
sary to  refer  to  some  of  the  circumstances  which  gave  rise 
to  the  contract,  and  what  was  done  by  plaintiff  in  pursu- 
ance of  it.  By  the  provisions  of  the  act  of  ^larch  3,  1881, 
above  referred  to,  with  the  consent  of  the  Otoe  and  Mis- 
souri tribes  of  Indians,  expressed  in  open  council,  the  Sec- 
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retary  of  the  Interior  was  authorized  to  survey  and  to  sell 
the  lands  of  those  Indians  lying  in  Nebraska  and  Kansas. 
After  being  surveyed,  the  lands  were  to  be  appraised  by 
three  commissioners,  of  whom  one  was  to  be  selected  by  the 
Indians  and  two  by  the  Secretary  of  the  Interior.  After 
such  survey  and  appraisal,  the  Secretary  of  the  Interior  was 
authorized  to  oflPer  it  for  sale  through  the  land  office  at 
Beatrice,  in  tracts  not  exceeding  one  hundred  and  sixty  acres, 
to  actual  settlers  or  purchasers,  who  should  make  oath  be- 
fore the  register  or  receiver  at  the  land  office  that  they  in- 
tended to  occupy  the  land  for  authority  to  purchase  which 
they  made  application,  and  who  should,,  within  three  months 
after  such  application,  make  a  permanent  settlement  upon 
the  same.  These  sales  were  to  be  for  cash,  or  one-fourth  in 
cash  to  become  payable  at  the  expiration  of  three  months 
from  the  date  of  filing  the  application,  one-fourth  in  one 
year,  one-fourth  in  two  years,  and  one-fourth  in  three  years 
from  the  date  of  sale.  No  land  was  to  be  sold  for  less  than 
the  appraised  value  thereof,  and  in  no  case  for  less  than  two 
dollars  and  fifty  cents  an  acre.  There  was  no  provision  in 
the  act  that  the  land  should  be  sold  at  public  auction.  It 
was  similar  to  a  former  act  of  Congress  for  the  sale  of  a  por- 
tion of  the  same  Indian  reservation,  **®  in  pursuance  of 
which  the  lands  had  been  sold  at  private  sale ;  and  the  settlers 
proceeded  on  the  theory  that  the  sales  under  the  subsequent 
act  would  be  conducted  in  the  same  manner  as  those  under 
the  former  act.  But  for  some  reason  the  officer  charged  with 
the  sale  of  the  land  put  it  up  for  sale  at  auction  to  the  highest 
bidder.  That  his  action  in  this  respect  was  unauthorized, 
and  a  hardship  was  thereby  entailed  on  the  settlers  and  pur- 
chasers, is  shown  by  a  report  made  by  the  committee  on  In- 
dian affairs  to  Congress,  from  which  we  take  the  following: 

**In  the  total  disregard  not  only  of  the  spirit  and  letter 
of  the  law,  but  the  official  assurances  ....  after  the  sur- 
vey and  appraisement  of  the  lands  had  been  completed,  to 
the  complete  surprise  of  the  intending  settlers,  the  general 
land  office  issued  an  order  for  a  public  sale." 

"And  the  tracts  were  awarded  to  the  highest  bidders  there- 
for at  prices  greatly  in  excess  of  the  appraised  value." 

That  "the  sale  was  controlled  by  a  mob  of  disorderly,  in- 
toxicated and  irresponsible  persons ;  and  the  intending  settlers 
seeking  to  secure  lands  of  their  selection,  and  on  which  they 
had  previously  made  settlement  in  accordance  with  the  spirit 
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and  purpose  of  the  law,  were  brought  into  unfair  competi- 
tion and  serious  menace  from  the  mob  which  had  gathered 
for  the  purpose  of  speculation  and  making  trouble,  and  not 
for  the  purpose  of  making  actual  settlement  of  the  lands 
through  bona  fide  purchase." 

*'The  commissioner  of  the  general  land  oflSce  was  present 
at  the  sale,  endeavored  as  best  he  could  to  protect  the  bona 
fide  intending  settlers,  and  assured  them,  in  his  official  ca- 
pacity, that  no  advantage  would  be  taken  of  the  excessive 
bidding,  and  that  in  the  end  the  government  would  make  a 
fair  and  reasonable  adjustment,  and  exact  no  more  from  the 
purchasers  than  the  real  and  appraised  value  of  said  lands. 
The  settlers  relied  upon  these  assurances,  made  the  bids  nec- 
essary to  secure  the  lands,  and  entered  upon  them'':  See 
Report  No.  2198,  55th  Congress,  3d  Session,  House  Commit- 
tee on  Indian  Affairs. 

After  the  sales  the  settlers  made  some  efforts  to  obtain 
^^"^  relief  from  what  was  deemed  the  injustice  resulting  to 
them  by  a  sale  of  the  land  at  public  auction  instead  of  at 
private  sale.  The  merits  of  their  claims  were  recognized 
by  both  the  Department  of  the  Interior  and  by  Congress, 
and  on  the  third  day  of  March,  1893,  an  act  of  Congress  went 
into  effect,  authorizing  and  directing  the  Secretary  of  the 
Interior  **to  revise  and  adjust,  on  principles  of  equity,  the 
sales  of  lands  in  the  late  reservation  of  the  confederate  Otoe 
and  ^Missouri  tribes  of  Indians  in  the  states  of  Nebraska 
and  Kansas,  ....  and  in  his  discretion,  the  consent  of  the 
Indians  first  being  obtained,  ....  to  allow  to  the  purchasers 
of  said  lands  ....  rebates  on  the  amounts  respectively  paid 
or  agreed  to  be  paid  by  said  purchasers.'*  This  act  also 
provides  that  the  rebates  allowed  should  not  bring  the  price 
to  be  paid  for  the  lands  below  its  appraised  value.  It  was 
after  this  act  went  into  effect  that  the  contract  sought  to 
be  enforced  in  this  action  was  made.  At  the  time  the  con- 
tract was  made  it  was  generally  understood,  and  we  think 
properly,  that  no  further  legislation  was  required  to  enable 
the  settlers  to  obtain  a  proper  reduction  from  the  amount 
which  they  had  respectively  agreed  to  pay  for  the  lands. 
After  the  contract  was  made  the  plaintiff,  acting  on  behalf 
of  the  defendant  and  other  settlers,  negotiated  an  agreement 
with  the  Indians,  whereby  they  consented  that  certain  re- 
ductions might  be  made  to  the  settlers.  This  agreement  was 
submitted  to  the  Secretary  of  the  Interior  by  the  plaintiff 
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for  his  approval  and  enforcement,  under  and  in  accordance 
with  the  act  of  Congress  approved  March  3,  1893.  The  mat- 
ter was  set  for  hearing,  but,  before  the  time  for  hearing 
arrived,  the  plaintiff  was  taken  ill,  and  was  confined  to  his 
bed  by  illness  for  more  than  two  months.  During  his  ill- 
ness, the  Secretary  of  the  Interior  came  to  the  conclusion 
that  there  was  some  doubt  as  to  his  authority  to  proceed 
under  the  authority  of  the  act  of  March  3,  1893,  and  pre- 
pared and  submitted  to  Congress,  with  his  recommendation 
that  it  become  a  law,  a  bill  for  an  act  approving  the  settle- 
ment which  the  plaintiff  had  negotiated  **®  with  the  In- 
dians. This  bill  became  a  law  April  4,  1900.  While  it  was 
pending  in  Congress,  the  plaintiff,  as  the  attorney  of  the  de- 
fendant and  other  settlers,  appeared  and  made  arguments 
in  favor  of  the  proposed  bill  before  the  committees  on  In- 
dian affairs  of  both  Houses.  He  emphatically  denies  that 
he  solicited  any  member  of  Congress  to  support  the  bill,  or 
used  or  tried  to  use  his  personal  influence  with  any  of  such 
members  to  secure  its  passage.  It  appears  from  his  testi- 
mony, which  is  uncontradicted,  that,  after  his  contract  with 
the  defendant,  the  only  conversations  had  by  him  with  in- 
dividual members  of  Congress  in  regard  to  the  bill  was  to 
inquire  on  one  or  two  occasions  as  to  its  progress,  and  to  an- 
swer questions  addressed  to  him  by  two  members  as  to  the 
nature  and  object  of  the  bill. 

It  is  insisted  that  the  case  falls  within  the  rule  annoimced 
in  Richardson  v.  Scott's  Bluff  County,  59  Neb.  400,  80  Am. 
St  Rep.  682,  81  N.  W.  309,  48  L.  R.  A.  294,  which  is  as 
follows:  **A  contract  by  which  a  person  agrees  to  draft  a 
bill,  have  it  introduced  in  a  legislature,  explain  it  to  and 
make  arguments  in  its  favor  before  committees  of  the  legis- 
lature, and  do  all  things  needful  and  proper  to  secure  its 
passage;  such  party  to  receive  no  compensation  unless  the 
passage  of  the  bill,  an  appropriation  act,  is  procured — if  suc- 
cessful, the  fees  not  fixed,  but  to  be  liberal — ^is  vicious,  illegal 
and  void;  and,  in  the  event  of  the  passage  of  the  bill,  there 
can  be  no  recovery  of  a  fee  in  a  suit  upon  the  contract,  nor 
as  upon  an  implied  contract,  nor  a  quantum  meruit  for  the 
services  performed.** 

On  the  other  hand  it  is  claimed  that  there  is  nothing  on 
the  face  of  the  contract  to  show  that  it  contemplated  legis- 
lative action;  that  the  facts  stated  show  that  such  action 
was  not  within  the  contemplation  of  the  parties  when  the 
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contract  was  made,  and  therefore  that  it  was  not  a  contract 
to  procure  legislation.  But  we  think  the  plaintiff  should 
be  held  to  the  interpretation  which  he  himself  placed  upon 
the  contract.  By  the  express  terms  of  the  contract,  he  was 
to  render  such  services  in  the  way  of  collecting  *^*^  facts, 
and  preparing  and  submitting  to  the  proper  authorities  of 
the  government  of  the  United  States  arguments  upon  the 
merits  of  the  claims,  as  in  his  judgment  might  be  necessary 
and  proper.  It  appears  from  that  portion  of  the  petition 
hereinbefore  quoted  that,  among  the  services  which  the  plain- 
tiff deemed  ''necessary  and  proper''  in  the  premises,  was  to 
appear  before  the  committees  of  the  two  houses  of  Congress 
in  support  of  the  proposed  bill.  It  further  appears  that  as 
a  result  of  his  services  favorable  reports  were  made  by  such 
committees  upon  the  bill,  and  that  it  was  duly  enacted  by 
Congress  and  approved  by  the  president.  These  facts  show, 
we  think,  that  the  contract,  as  construed  by  the  plaintiff, 
brings  it  clearly  within  the  rule  announced  in  the  Richard- 
son case  (59  Neb.  400,  80  Am.  St  Rep.  682,  81  N.  W.  309, 
48  L.  R.  A.  294).  But  after  a  careful  examination  of  the 
authorities,  we  are  all  of  the  opinion  that  the  rule  in  that 
case  is  stated  too  broadly.  It  is  stated  more  broadly  than 
was  necessary  to  cover  that  case,  the  record  of  which  shows 
a  persistent  and  successful  attempt  to  influence  legislation 
by  means  of  personal  influence  and  solicitation  of  individual 
members  of  the  legislature.  It  is  thought  a  more  accurate 
statement  of  the  rule  is  to  be  found  in  Trist  v.  Child,.  21 
Wall.  (U.  S.)  441,  22  L.  ed.  623,  where  it  is  said:  *'We  en- 
tertain no  doubt  that  in  such  cases,  as  under  all  other  cir- 
cumstances, an  agreement,  express  or  implied,  for  purely 
professional  services  is  valid.  Within  this  category  are  in- 
cluded drafting  the  petition  to  set  forth  the  claim,  attend- 
ing to  the  taking  of  testimony,  collecting  facts,  preparing 
arguments,  and  submitting  them,  orally  or  in  writing,  to  a 
committee  or  other  proper  authority,  and  other  services  of 
like  character." 

From  a  comparison  of  this  rule  with  that  stated  in  the 
Richardson  case  (59  Neb.  400,  80  Am.  St.  Rep.  682,  81  N. 
W.  309,  48  L.  R.  A.  294),  waiving  for  the  present  the  ques- 
tion of  contingent  fees,  it  will  be  seen  that  the  latter  places 
all  contracts  for  the  employment  of  agents  and  attorneys  to 
secure  legislation  under  the  ban,  while  under  the  former, 
under  certain  circumstances  and  within  proper  limits,  such 
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contracts  are  valid.  The  rule  announced  in  Trist  ▼. 
**«  Child,  21  WaU.  441,  22  L.  ed.  623,  above  set  out,  has 
been  frequently  recognized  by  the  supreme  court  of  the 
United  States  and  by  state  courts  of  last  resort:  Wright  v. 
Tebbitts,  91  U.  S.  252,  23  L.  ed.  320  j  Megiiire  v.  Corwine, 
101  U.  S.  108,  25  L.  ed.  899 ;  Oscanyan  v.  Winchester  R.  Arms 
Co.,  103  U.  S.  261,  26  L.  ed.  539;  McBratney  v.  Chandler, 
22  Kan.  692,  31  Am.  Rep.  213 ;  Sedgwick  v.  Stanton,  14  N. 
Y.  289;  Bremsen  v.  Engler,  49  N.  Y.  Sup.  Ct.  172;  Foltz 
v.  Cogswell,  86  Cal.  542,  25  Pac.  60 ;  Moyer  v.  Cantieny,  41 
Minn.  242,  42  N.  W.  1060;  Denison  v.  Crawford  County,  48 
Iowa,  211.  The  case  last  cited,  owing  to  its  similarity  to  the 
case  at  bar,  deserves  more  than  passing  notice.  There  a  con- 
tract had  been  entered  into  between  the  plaintiff  and  the 
defendant  county,  providing  that  the  plaintiff  should  make 
application  to  the  federal  government  for  certain  swamp 
lands,  or  indemnity  therefor,  which  the  county  claimed  it 
was  entitled  to  receive,  and  Denison  was  to  receive  for  his 
compensation  one-half  of  what  he  thus  procured.  To  effect 
the  object  of  the  contract  required  an  act  of  Congress.  The 
county  received  the  indemnity  contemplated  by  the  contract, 
and  the  plaintiff  brought  suit  for  his  fee  under  the  contract 
The  contract  was  upheld  by  the  court  in  an  opinion  which 
states  the  rule  applicable  to  such  cases  in  substantially  the 
same  language  as  that  used  in  Trist  v.  Child,  21  Wall.  441, 
22  L.  ed.  623.  In  most,  if  not  all,  of  the  cases  cited,  however, 
the  courts  add  this  qualification :  That  if  the  agent  or  attor- 
ney conceals  from  the  members  of  the  legislative  body  the 
capacity  in  which  he  is  acting,  or  appears  to  be  other  than 
he  actually  is,  legislation  procured  thereby  may  be  said  to 
have  been  obtained  by  improper  means,  and  a  contract  to 
pay  a  compensation  therefor  is  void  as  against  public  pol- 
icy. In  the  present  case  the  plaintiff  is  an  attorney  at  law, 
and  made  no  attempt  to  conceal  the  capacity  in  which  he 
was  acting,  or  to  be  other  than  what  he  actually  was.  Hence, 
the  case  does  not  fall  within  that  qualification. 

It  has  been  held  in  some  cases  that  where  the  fee  is  con- 
tingent, as  in  this  case,  there  is  a  strong  temptation  on  the 
part  of  the  agent  or  attorney  to  make  use  of  improper  means 
to  effect  the  desired  end,  and  for  that  reason  a  contract 
^^^  to  render  services  before  an  executive  officer  of  the  gov- 
ernment, or  a  legislative  body,  for  a  contingent  fee  is  con- 
trary to  public  policy.     In  the  Richardson  ciise  (59  Neb.  400, 
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80  Am.  St.  Rep.  682,  81  N.  W.  309,  48  L.  R.  A.  294),  con- 
siderable stress  is  laid  on  this  feature  of  the  contract.  We 
do  not  share  the  view  that  such  feature  of  the  contract  ren- 
ders it  void  as  against  public  policy.  If  the  temptation  to 
resort  to  improper  methods  is  too  strong  for  an  attorney, 
working  for  a  mere  fraction  of  the  benefits  resulting  from 
his  services,  it  would  certainly  be  far  stronger  to  the  real 
party  in  interest  working  in  his  own  behalf  and  for  the 
whole  of  the  benefits,  yet  no  one  questions  the  right  of  the 
party  to  act  in  his  own  behalf  in  such  matters.  It  would 
seem  to  us  that  to  the  extent  that  a  contingent  fee  increases 
the  temptation  to  the  agent  or  attorney,  it  diminishes  the 
temptation  to  the  client,  so  that  the  sum  total  of  the  tempta- 
tion to  employ  improper  means  is  unaffected  by  the  char- 
acter of  the  fee.  Besides,  the  right  of  an  attorney  at  law  to 
render  services  in  court  for  a  contingent  fee  is  almost  uni- 
versally recognized  in  this  country.  The  temptation  to  re- 
sort to  improper  means  before  the  judiciary  is  just  as  strong 
as  it  is  to  resort  to  such  means  before  the  legislative  or  ex- 
ecutive branch  of  the  government,  and  we  have  no  right  to 
assume  that  such  means  would  be  any  more  effective  in  one 
department  than  in  another.  The  supreme  court  of  the 
United  States  has  held  more  than  once  that  a  contract  be- 
tween an  attorney  and  client  is  not  rendered  invalid  by  a 
provision  for  a  contingent  fee.  In  Taylor  v.  Bemiss,  110  U. 
S.  42,  3  Sup.  Ct.  Rep.  441,  28  L.  ed.  64,  passing  upon  the 
validity  of  such  contract,  the  court  said:  **It  was  decided 
in  the  case  of  Stanton  v.  Embrey,  93  U.  S.  548,  23  L.  ed. 
983,  that  contracts  by  attorneys  for  compensation  in  prose- 
cuting claims  against  the  United  States  were  not  void  be- 
cause the  amount  of  it  was  made  contingent  upon  success, 
or  upon  the  sum  recovered.  And  the  well-known  diflScul- 
ties  and  delays  in  obtaining  payment  of  just  claims,  which 
are  not  within  the  ordinary  course  of  procedure  of  the  audit- 
ing officers  of  the  government,  justify  a  liberal  compensa- 
tion in  successful  cases,  ''^^  where  none  is  to  be  received  in 
case  of  failure.  Any  other  rule  would  work  much  hard- 
ship in  cases  of  creditors  of  small  means  residing  far  from 
the  seat  of  government,  who  can  give  neither  money  nor 
personal  attention  to  securing  their  rights.'* 

A  contract,  whereby  an  attorney  undertakes  to  procure 
a  pardon  for  one  convicted  of  crime  is  not  invalid  because 
Am.  St.  Eep.,  VoL  121—46 
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the  compensation  is  made  contingent  on  success:  Mover  y. 
Cantieny,  41  Minn.  242,  42  N.  W.  1060.  ^  On  the  validity  of 
such  contracts  generally  see,  also,  Wright  v.  Tebbitts,  91  U. 
S.  252,  23  L.  ed.  320,  and  Denison  v.  Crawford  County,  48 
Iowa,  211;  Wylie  v.  Coxe,  15  How.  (U.  S.)  415,  14  L.  ed. 
753;  Barber  Asphalt  Paving  Co.  v.  Botsford,  56  Kan.  532, 
44  Pac.  3;  Aultman  v.  Waddle,  40  Kan.  195,  19  Pac.  730; 
Sedgwick  v.  Stanton,  14  N.  Y.  289 ;  Hunt  v.  Test,  8  Ala.  713, 
42  Am.  Dec.  659 ;  Beal  v.  Polhemus,  67  Mich.  130,  34  N.  W. 
532 ;  Wildey  v.  Collier,  7  Md.  273,  61  Am.  Dec.  346. 

In  the  light  of  the  authorities  cited,  we  are  unable  to 
see  wherein  the  contract  in  suit  contravenes  any  rule  of  pub- 
lic policy  either  as  to  the  nature  of  the  services  contemplated 
by  the  parties  when  the  contract  was  made  or  those  rendered 
in  pursuance  of  it.  It  is  not  sufficient  to  say  that  the  plain- 
tiff might  have  resorted  to  illegal  or  improper  means  to  at- 
tain the  end  contemplated  by  the  contract;  that  might  be 
said  in  any  case.  But  the  public  interest  is  not  well  served 
by  indulging  baseless  suspicions  of  wrongdoing.  While  pub- 
lic policy  forbids  the  enforcement  of  an  illegal  or  inunoral 
contract,  it  is  equally  insistent  that  those  which  are  lawful 
and  contravene  none  of  its  rules  be  duly  enforced,  and  not 
set  at  naught  or  held  invalid  on  a  bare  suspicion  of  illegal- 
ity. Had  the  defendant  done  for  himself  all  that  is  shown 
the  plaintiff  did  for  him  in  pursuance  of  the  contract,  it 
would  have  been  what  is  everywhere  recognized  as  a  legiti- 
mate exercise  of  his  rights  as  a  citizen.  If  it  were  compe- 
tent for  the  defendant  to  do  those  things  in  his  own  behalf, 
we  are  unable  to  see  why  the  services  of  one  employed  to 
act  for  him  should  be  held  illegal  or  contrary  to  public 
policy. 

Complaint  is  made  of  some  of  the  instructions,  but  such 
^^^  complaint  appears  to  be  disposed  of  in  what  has  already 
been  said. 

It  is  reconunended  that  the  judgment  of  the  district  court 
be  affirmed. 

Duffie  and  Jackson,   CC,  concur. 

By  the  COURT.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 

The  following  opinion  on  rehearing  was  filed  March  8» 
1906: 
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BARNES,  J.  Our  original  opinion  in  this  case,  ante, 
p.  714,  afSrms  the  judgment  of  the  trial  court,  and  holds 
that  the  contract  on  which  this  action  was  based  is  valid 
and  enforceable.  A  rehearing  has  been  allowed;  the  case 
has  been  presented  to  the  court  by  oral  argument  and  on 
printed  briefs,  and  the  question  now  is,  Shall  we  adhere 
to  that  opinion?  It  is  stated  therein:  The  contract  in  ques- 
tion, as  construed  by  the  plaintiff  in  the  court  below,  is 
clearly  ***  within  the  rule  announced  in  the  case  of  Rich- 
ardson V.  Scott's  Bluff  County,  59  Neb.  400,  80  Am.  St. 
Rep.  682,  81  N.  W.  309,  48  L.  R.  A.  294.  Using  that  ex- 
pression as  a  foundation  for  his  contention,  counsel  for  the 
defendant  now  strenuously  insists  that  our  decision  is  wrong ; 
that  it  should  be  set  aside,  and  the  judgment  of  the  trial 
court  reversed,  because  the  contract  is  one  to  secure  legis- 
lation, in  other  words,  is  a  lobbying  contract,  and  void  as 
against  public  policy.  We  are  convinced,  however,  that  the 
statement  above  is  incorrect,  and  is  not  fully  justified  by  the 
record.  The  contract  in  question,  set  forth  in  the  petition 
of  the  plaintiff  in  the  court  below,  is  as  follows : 

**The  plaintiff  and  the  defendant  entered  into  an  oral 
agreement,  whereby  the  defendant  employed  the  plaintiff 
to  act  for  the  defendant  as  his  attorney  and  agent  to  take 
such  action  and  render  such  services  in  the  way  of  collect- 
ing facts,  preparing  and  submitting  to  the  Indians  and  proper 
authorities  of  the  government  of  the  United  States  argu- 
ments upon  the  merits  of  the  claims  of  those  holding  lands 
purchased  from  the  government,  as  aforesaid,  for  a  reduc- 
tion, and  upon  the  justice  and  advisability  of  such  reduc- 
tion to  and  for  all  concerned  as  in  the  judgment  of  the  plain- 
tiff might  be  necessary  and  proper  to  secure  from  the  gov- 
ernment of  the  United  States,  and  the  said  Indians,  a  re- 
bate or  reduction  in  the  amount  which,  under  the  laws  of 
the  United  States  as  they  then  stood,  it  was  necessary  to  pay 
to  the  government  of  the  United  States  to  satisfy  and  ex- 
tinguish the  unpaid  balance  due  the  government  of  the 
United  States  for  the  said  land  under  the  terms  of  the  said 
sale  to  the  said  defendant;  that  as  a  part  of  said  agreement, 
and  to  induce  the  plaintiff  to  undertake  the  task  of  secur- 
ing a  reduction  of,  or  rebate  upon,  the  payment  required  to 
be  made,  as  aforesaid,  for  the  said  land  to  the  government 
of  the  United  States,  the  defendant  at  said  time  orally  agreed 
with,  and  promised  to  the  plaintiff  to  pay  to  the  plaintiff 
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a  sum  of  money  equal  to  ten  per  cent  of  the  reduction  or 
rebate  which  the  plaintiff  might  secure  of  or  upon  the  amount 
due  the  government  as  aforesaid,  and  the  plaintiff  at  said 
time,  as  a  part  of  said  agreement,  *'**  orally  promised  and 
agreed  to  and  with  the  defendant  to  undertake  to  secure  a 
rebate  upon  or  reduction  of  the  amount  remaining  to  be 
paid  to  the  government  for  the  said  land  as  aforesaid;  that 
it  was  further  at  the  said  time  orally  agreed  by  and  be- 
tween the  plaintiff  and  the  defendant  that  the  sum  of  money 
to  be  paid  by  the  defendant  to  plaintiff,  as  aforesaid,  should 
be  due  and  payable  from  the  defendant  to  the  plaintiff  as 
soon  as  the  said  reduction  or  rebate  was  secured,  and  the 
government  of  the  United  States  accepted  the  reduced  amount 
in  full  pa^Tnent  for  said  land." 

It  is  apparent  from  reading  the  contract  that  it  is  valid 
on  its  face,  and  one  that  the  parties  had  a  right  to  make. 
It  contains  no  agreement,  in  terms,  to  procure  legislative  ac- 
tion, and  it  is  quite  clear  from  the  record  that  no  such  ac- 
tion was  considered  necessary,  or  was  in  any  way  contem- 
plated, by  the  parties  thereto  at  the  time  it  was  made.  It 
appears  that,  after  the  plaintiff  below  had  obtained  the  con- 
sent of  the  Indians  to  a  reduction  of  the  price  of  their  lands, 
as  contemplated  by  the  agreement,  and  when  such  consent 
was  presented  by  the  plaintiff  to  the  Secretary  of  the  In- 
terior for  his  approval,  that  officer  was  also  of  opinion  that 
he  had  the  power  to  make  the  necessary  orders  to  close  up 
the  transaction,  under  the  authority  of  the  act  of  Congress 
of  March  3,  1893,  referred  to  in  our  former  opinion;  and 
it  would  seem  that,  when  the  Secretary  had  approved  of  the 
reduction  sought  by  the  plaintiff,  and  agreed  to  by  the  In- 
dians, the  plaintiff  had  performed,  as  far  as  he  could,  the 
services  contemplated  by  the  parties  when  the  contract  was 
made.  That  such  an  agreement  was  perfectly  legitimate, 
and  the  services  thus  performed  were  proper,  there  can  be 
no  doubt.  It  is  shown  that  it  was  the  Secretary  of  the  In- 
terior that  originated  the  idea  that  additional  legislation 
should  be  had,  giving  him  further  power,  before  making  his 
final  order  approving  of  the  agreement  of  the  parties  and 
granting  the  rebate  in  question.  He  therefore,  on  his  own 
motion,  and  without  suggestion  of  the  plaintiff,  prepared 
a  bill  for  that  purpose,  ***  and  had  it  submitted  to  Con- 
gress. So  it  may  be  said  that  when,  as  stated  in  the  con- 
tract, it  was  agreed  that  the  plaintiff  should  take  such  ao- 
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tion  and  render  such  services  as  in  his  judgment  might  be 
necessary  and  proper  to  secure  such  rebate  from  the  gov- 
ernment and  the  said  Indians,  it  was  not  within  the  mind 
of  either  of  the  parties  that  legislative  action  would  be  re- 
quired, and  services  of  that  kind  were  not  intended  to  be 
contracted  for. 

In  Richardson  v.  Scott's  Bluff  County,  59  Neb.  400,  80 
Am.  St.  Rep.  682,  81  N.  W.  309,  48  L.  R.  A.  294,  the  con- 
tract was:  "To  draft  a  bill,  have  it  introduced  in  the  legis- 
lature, explain  it  to  and  make  arguments  in  its  favor  before 
committees  of  the  legislature,  and  do  all  things  needful  and 
proper  to  secure  its  passage;  such  party  to  receive  no  com- 
pensation unless  the  passage  of  the  bill,  an  appropriation 
act,  is  procured — if  successful,  the  fees  not  fixed,  but  to  be 
liberal."  By  a  comparison  of  the  contracts  it  clearly  ap- 
pears that  they  are  not  in  the  same  class ;  that  one  is  a  legit- 
imate contract  for  professional  services,  where  legislative 
action  is  not  contemplated  or  contracted  for,  while  the  other 
is  an  agreement  to  procure  legislative  action,  to  wit,  the  pas- 
sage of  an  appropriation  bill,  by  drafting  the  bill  itself,  hay- 
ing it  introduced  in  the  legislature,  and  doing  all  things  nec- 
essary, including  lobbying,  to  procure  its  passage.  That  such 
an  agreement  is  a  lobbying  contract,  is  against  public  pol- 
icy, and  falls  within  the  rule  announced  by  the  courts  in  the 
cases  relied  on  by  counsel  for  the  defendant,  there  can  be 
no  doubt. 

In  order  to  dispose  of  the  whole  question,  it  only  remains 
for  us  to  consider  the  nature  of  the  services  performed  by 
the  plaintiff  in  carrying  out  his  part  of  the  agreement.  It 
is  insisted  by  counsel  for  the  defendant  that  such  services 
were  illegal,  opposed  to  considerations  of  public  policy,  and 
were  void;  that  plaintiff  cannot  recover  for  such  services, 
and  by  their  performance  the  contract  is  brought  within  the 
rule  last  above  stated.  We  are  unable  to  give  our  assent  to 
this  view  of  the  matter.  It  appears  that  the  services  per- 
formed by  the  plaintiff  up  to  and  including  the  time  when 
he  had  secured  the  approval  **''  of  the  Secretary  of  the  In- 
terior to  the  agreement  of  the  Indians  granting  a  rebate  or 
reduction  of  the  price  of  the  land  in  question  were  strictly 
legitimate  and  proper,  and  were  such  professional  services 
as  were  evidently  contemplated  by  the  contract.  It  further 
appears  that  it  was  the  Secretary  of  the  Interior  who  first 
suggested  a  desire  on  his  part  for  additional  legislative  au- 
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thority  before  completing  the  transaction.  The  plaintiff  did 
not  frame  the  bill  which  was  presented  to  Congress,  it  was 
drawn  by  the  Secretary  of  the  Interior,  who  also  procured 
it  to  be  introduced  before  both  Houses  of  Congress.  It  ap- 
pears,  however,  that  thereafter  the  plaintiff  was  called,  or 
at  least  appeared,  before  a  committee  of  each  House,  and 
explained  the  nature  of  the  bill,  and  informed  them  of  its 
purpose  and  effect.  This  service  he  performed  in  a  proper 
manner,  and  it  is  not  shown  that  he  influenced,  or  attempted 
to  influence,  any  member  of  Congress  in  order  to  secure  the 
passage  of  the  bill.  The  services  thus  performed  by  the 
plaintiff,  it  would  seem,  were  purely  professional  in  their 
nature,  and  fall  within  the  rule  announced  in  Trist  v.  Child, 
21  Wall.  (U.  S.)  441,  22  L.  ed.  623.  They  are  within  the 
category  of  preparing  and  presenting  arguments,  and  sub- 
mitting them  to  a  legislative  committee  or  other  proper  au- 
thority. And  if  the  contract  contained  an  express  agree- 
ment to  perform  such  services  for  a  contingent  fee,  such 
agreement  would  not  render  it  void.  So  we  are  of  opinion 
that  the  conclusion  announced  by  our  former  decision  is  right, 
but  that  the  expression  that  the  contract  herein  falls  fully 
within  the  case  of  Richardson  v.  Scott's  Bluff  County,  59 
Neb.  400,  80  Am.  St.  Rep.  682,  81  N.  W.  309,  48  L.  R.  A. 
294,  should  be,  and  it  is  hereby,  disapproved.  We  are  satis- 
fied, however,  with  our  modification  of  the  rule  in  that  case, 
and  again  give  it  our  approval. 

For  the  foregoing  reasons,  our  former  opinion  is  adhered 
to. 

Affirmed. 
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I.    Introductory. 

The  books  are  full  of  cases  which  in  general  terms  condemn  as 
against  public  policy  ''lobbying  contracts,"  or  contracts  for  "lobby 
services."  A  contract  which  is  contrary  to  public  policy  is  un- 
doubtedly void,  and  it  is  equally  true  that  an  agreement  based  on 
services  to  be  rendered  by  an  agent  or  attorney,  the  tendency  of 
which  would  be  to  unduly  influence  or  corrupt  legislation  is  against 
public  policy,  and  cannot  be  enforced.  On  these  two  propositions  the 
courts  are  unanimoiis.  But  it  must  not  be  inferred  that  every  contract 
for  services  to  be  rendered  which  have  as  their  object  influencing 
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members  of  a  legislative  bodj  to  leeure  the  passage  of  anj  given 
bill  is  necessarily  a  lobbying  contfaet  whieh  falls  under  the  judicial 
ban.  If  the  methods  used  to  influence  legislation  are  those  which 
appeal  to  reason,  there  certainly  should  not  be,  and  there  is  not,  any 
law  which  denounces  them  or  forbids  the  enforcement  of  contracts 
based  on  such  services.  The  difficulty  is  in  drawing  the  line  of  de- 
marcation between  lobbying  contracts  which  are  offensive  to  the  law 
and  those  which  are  not.  The  term  "lobbying  contracts,"  which  is 
applied  to  all  contracts  based  on  the  consideration  of  influencing 
legislation,  is  hardly  capable  of  exact  legal  definition,  but  we  will 
give  the  general  principles  controlling  contracts  classed  under  this 
head,  and  show  by  the  adjudications  in  numerous  cases  that  have  been 
before  the  courts  how  these  general  principles  have  been  applied. 
In  this  way  only,  we  think,  can  a  correct  idea  be  obtained  of  when 
contracts  for  lobby  services  can  be  upheld,  and  when  they  must  be 
condemned  by  the  courts. 

n.    General  Principles  Controlling. 

It  is  an  elementary  principle  of  law  that  a  contract  must  not  only  be 
valuable,  but  it  must  be  lawful.  A  contract  for  services  to  be  ren- 
dered by  an  agent  or  attorney  before  a  legislative  body  in  securing 
the  passage  of  a  measure,  is  not  unlawful  if  it  does  not  contemplate 
the  use  of  improper  means,  and  if  the  services  to  be  rendered  are  such 
as  appeal  to  the  reason  of  those  whom  it  is  sought  to  influence.  But 
personal  solicitation  among  the  individual  members  is  not  considered 
as  proper  means,  even  though  no  deception  is  practiced,  for  the  reason 
that  whatever  is  laid  before  a  legislative  body  in  writing  or  spoken 
openly  in  its  presence,  or  that  of  a  committee,  can  be  refuted  if  false, 
while  private  arguments  used  secretly  with  individual  members  are 
beyond  the  reach  of  correction.  This  general  doctrine  is  laid  down 
by  Judge  Cooley  in  his  work  on  Constitutional  Limitations  (sixth 
edition,  page  163):  ''A  lawyer  may  be  entitled  to  compensation  for 
writing  a  petition,  or  even  for  making  a  public  argument  before  the 
legislature  or  a  committee  thereof;  but  the  law  should  not  help  bim, 
or  any  other  person,  to  a  recompense  for  exercising  any  personal  in- 
fluence in  any  way  in  any  act  of  legislation.  It  is  certainly  im- 
portant to  just  and  wise  legislation,  and  therefore  to  the  most  essential 
interests  of  the  public,  that  the  legislature  should  be  perfectly  free 
from  any  extraneous  influence,  which  may  either  corrupt  or  deceive 
the  members  or  any  of  them."  This  doctrine  has  also  been  sanctioned 
by  the  highest  court  of  our  country,  for  in  Trist  v.  Child,  21  Wall. 
441,  22  L.  ed.  623,  an  attorney  had  been  employed  to  secure  passage 
of  an  act  of  Congress  providing  for  the  payment  of  a  claim  against 
the  government.  Though  the  contract  in  this  case  was  held  illegal, 
the  court  said:  "We  entertain  no  doubt  that  in  such  cases,  as  under 
all  other  circumstances,  an  agreement,  express  or  implied,  for  purely 
professional    services   ia    valid.    Within   the    category    are    included 
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drafting  tbe  petition  to  set  forth  the  claim,  attending  to  the  taking  of 
testimony,  collecting  facts,  preparipg  arguments,  and  submitting  them, 
orally  or  in  writing,  to  a  committee  or  other  proper  authority,  and 
other  services  of  like  character.  All  these  things  are  intended  to 
reach  only  the  reason  of  those  sought  to  be  influenced.  They  rest 
on  the  same  principle  of  ethics  as  professional  services  rendered  in  a 
court  of  justice,  and  are  no  more  exceptionable."  But  the  contract 
in  this  case  was  declared  void  beeauae,  as  announced  by  the  court, 
there  is  "a  broad  line  of  demarcation"  between  the  principles 
above  stated  and  "personal  solicitation."  There  are,  it  is  true, 
a  few  cases  (which  will  be  hereafter  cited)  holding  that  personal 
solicitation  of  the  members  of  a  legislature  in  behalf  of  a  pending  bill 
does  not  render  the  contract  of  employment  invalid,  when  no  decep- 
tion had  been  practiced,  but  these  cases  are  so  opposed  to  the  great 
weight  of  authority  that  they  cannot  be  considered  as  changing  the 
general  rule,  that  personal  influence  exerted  over  the  individual  mem- 
bers of  a  legislature  will  vitiate  a  contract  the  consideration  of  which 
is  the  procurement  of  legislative  action.  Another  general  prin- 
ciple is  that  an  agent  or  attorney  employed  to  influence  legislative 
action  must  disclose  the  representative  capacity  in  which  he  is  act- 
ing, for  if  any  sinister  methods  are  contemplated  by  the  contract 
under  which  he  is  employed,  he  will  forfeit  any  right  to  enforce  such 
contract.  This  principle  is  clearly  stated  by  Mr.  Justice  Grier  in 
Marshall  v.  Baltimore  &  Ohio  B.  R.  Co.,  16  How.  (U.  8.)  314,  14  K 
ed.  953,  as  follows:  ''It  is  an  undoubted  principle  of  the  coumion  la^ 
that  it  will  not  lend  its  aid  to  enforce  a  contract  to  do  an  act  that 
is  illegal;  or  which  is  inconsistent  with  sound  morals  or  public  policy, 
or  which  tends  to  corrupt  or  contaminate,  by  improper  influences,  the 

integrity    of    our    social    or    political    institutions Legislators 

should  act  from  high  considerations  of  public  duty.  Public  policy 
and  sound  morality  do,  therefore,  imperatively  require  that  courts 
should  put  the  stamp  of  their  disapprobation  on  every  act,  and  pro- 
nounce void  every  contract  the  ultimate  or  probable  tendency  of 
which  would  be  to  sully  the  purity  or  mislead  the  judgments  of  those 
to  whom  the  high  trust  of  legislation  is  confided.  All  persons  whose 
interests  may  in  any  way  be  affected  by  any  public  or  private  act 
of  the  legislature  have  an  undoubted  right  to  urge  their  claims  and 
arguments,  either  in  person  or  by  counsel  professing  to  act  for  them, 
before  legislative  committees,  as  well  as  in  courts  of  justice.  But 
where  persons  act  as  counsel  or  agents,  or  in  any  representative  ca- 
pacity, it  is  due  to  those  before  whom  they  plead  or  solicit,  that  they 
should  honestly  appear  in  their  true  character,  so  that  their  argu- 
ments and  representations,  openly  and  candidly  made,  may  receive 
their  first  weight  and  consideration.  A  hired  advocate  or  agent,  as- 
suming to  act  in  a  different  character,  is  practicing  deceit  on  the  leg- 
islature.'' 
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There  is  another  mle  given  hj  manj  writers  as  one  of  nniversal  ap- 
plication, namely,  that  a  contract  for  services  of  the  character  under 
consideration  is  void  if  the  compensation  stipulated  for  is  contingent 
upon  success.  Undoubtedly  the  language  need  in  a  majority  of  the 
cases  announces  this  doctrine,  giving  as  the  reason  therefor  that 
contingent  compensation  necessarily  tends  to  the  employment  of  im- 
proper means.  But  a  careful  examination  of  these  cases  will  show 
that  in  nearly,  if  not  in  all,  of  them  the  services  rendered  were  illegal, 
because  opposed  to  one  of  the  other  general  principles  heretofore 
stated,  and  while  there  is  much  reason  in  the  contention  that  large 
contingent  fees  tend  to  make  those  so  employed  use  secret  and  un- 
fair means  to  secure  success,  still  there  is  such  high  authority  to  the 
effect  that  contracts  of  this  class  are  not  unlawful  merely  because 
the  compensation  is  contingent,  that  we  are  unwilling  to  sanction  a 
statement  that,  as  a  general  rule,  such  contracts  are  contrary  to  public 
policy,  and  void  simply  because  the  compensation  is  contingent.  We 
prefer  to  give  the  eases  where  this  question  has  b^en  raised,  with^the 
remarks  of  the  courts  both  in  favor  of  and  against  the  legality  of 
such  contracts.  The  broad  statement,  too,  has  somotimes  been  made 
that  all  such  contracts  are  void  when  they  contemplated  the  use  of 
money  to  influence  legislation,  but  this  is  subject  to  qualification,  for 
as  was  said  by  the  court  in  Kansas  Pacific  By.  Co.  v.  McCoy,  8  Kan. 
538:  "The  use  of  money  to  influence  legislation  is  not  always  wrong. 
It  depends  altogether  upon  the  manner  of  its  use.  If  it  is  to  be  used 
for  the  publication  of  circulars  or  pamphlets,  or  otherwise,  for  the 
collection  or  distribution  of  information  openly  and  publicly  among 
the  members  of  the  legislature,  there  is  nothing  objectionable  or  im- 
proper. But  if  it  be  used  directly  in  bribing  or  indirectly  in  working 
up  a  personal  influence  upon  individual  members,  conciliating  them 
by  suppers,  presents,  or  any  of  that  machinery  so  well  known  to 
lobbyists,  which  aims  to  secure  a  member's  vote  without  reference 
to  his  judgment,  then  it  is  not  only  illegal,  but  one  of  the  greatest 
infractions  of  social  duty  of  which  an  individual  can,  under  the  cir- 
cumstances of  the  present  day,  be  guilty.  It  deserves  not  merely  the 
condemnation  of  the  courts,  but  the  scorn  and  scourging  of  every 
honest  citizen.  It  is  the  way  of  death  to  Bepublican  institutions.'' 
In  using  the  above  language  the  court  held  that  a  charge  requested 
in  the  lower  court,  that  if  the  jury  believed  from  the  evidence  that 
a  part  of  the  consideration  of  the  contract  was  that  the  plaintiff 
should  use  money  or  other  illegal  means  to  influence  legislation  was 
properly  refused  without  the  qualifications  above  stated.  There  is 
some  diversity  of  opinion  as  to  what  construction  should  be  placed 
on  a  contract  for  lobby  services  when  such  contract  does  not  in 
terms  stipulate  for  the  employment  of  improper  methods.  The  laW, 
of  course,  docs  not  presume  that  a  person  intends  to  violate  its  pro- 
visions, and  the  general  principle  controlling  the  construction  of  con- 
tracts for  lobbying  when  the  contract  itself  does  not  in  terms  stipu- 
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late  for  improper  meaai  leems  to  be  that  it  will  be  upheld,  nnless 
the  use  of  such  meaua  appears  by  necessary  implication.  Though 
this  rule  is  fully  borne  out  by  the  cases,  as  we  shall  hereafter  see, 
it  is  undeniably  true  that  in  a  few  eases  the  courts  have  been  dis- 
posed to  look  with  great  disfavor  upon  all  contracts  where  the  con- 
sideration was  for  services  to  influence  legislation;  it  having  been 
said  by  Mr.  Justice  Field  in  Providence  Tool  Co.  ▼.  Morris,  2  WalL 
45,  17  L.  ed.  868:  "It  is  sufficient  to  observe  generally  that  all  argu- 
ments for  pecuniary  consideration  to  control  the  business  operations 
of  the  government,  or  the  regular  administration  of  justice,  or  the 
appointments  to  public  offices,  or  the  ordinary  course  of  legislation, 
are  void  as  against  public  policy,  without  reference  to  the  question 
whether  improper  means  are  contemplated  or  used  in  their  execution. 
The  law  looks  to  the  general  tendency  of  such  agreements;  and  it 
closes  the  door  to  temptation  by  refusing  them  recognition  in  any 
of  the  courts  of  this  country."  This  language  of  Justice  Field,  how- 
ever, was  called  forth  in  a  case  where  an  effort  was  being  made  to 
collect  on  an  agreement  for  compensation  to  procure  a  contract  from 
the  government  to  furnish  its  supplies.  The  peculiar  facts  in  the 
case  probably  prompted  strong  language  of  condemnation  from  the 
eminent  jurist,  but  its  strict  application  to  all  cases  involving  con- 
tracts having  for  their  purpose  controlling  "the  ordinary  course  of 
legislation"  has  not  been  generally  followed  by  either  the  state  courts 
or  the  supreme  court  of  the  United  States.  The  application  of  all  the 
general  principles  above  given  are  shown  by  the  following  cases,  and 
as  each  case  embraces  several  of  these  general  rules,  and  they  are 
inseparably  discussed  in  the  opinions,  we  will  not  attempt  to  segregate 
the  cases  under  separate  headings,  as  this  would  necessarily  involve 
useless  repetition. 

in.    UluBtratioiui. 

In  Hunt  V.  Test,  8  Ala.  713,  42  Am.  Dec.  659,  the  contract  provided 
that  an  attorney  was  to  go  to  Washington  City  "and  do  all  in  hia 
power  to  prevent  the  confirmation  of  Eslava's  claim,"  and  contained 
a  further  provision  that  he  was  to  endeavor  to  obtain  the  passage  of 
an  act  favorable  to  the  claim  of  his  client.  This  contract  was  held 
not  to  be  void  as  against  public  policy,  but  as  a  recognition  of  the 
general  rule  regarding  lobbying  contracts,  the  court  remarked:  "It 
is  very  clear  that  a  contract  by  which  one  engaged  to  procure  the 
passage  of  a  law  by  sinister  means  or  by  personal  influence,  etc.,  or 
by  concealment  of  anything  necessary  to  be  known  to  the  formation 
of  a  correct  judgment,  would  be  contrary  to  public  policy  and  void." 

The  case  of  Wood  v,  McCann,  6  Dana  (Ky.),  366,  is  a  leading  one, 
and  has  been  quoted  by  nearly  all  of  the  subsequent  cases  involving 
such  contracts  as  are  now  under  consideration.  Here  the  court  was 
reviewing  a  default  judgment  rendered  in  favor  of  respondent  against 
appellant  upon  a  note,  the  consideration  of  which  was  for  service-s 
rendered  by  respondent  in  securing  the  passage  of  certain  bills  before 
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the  legislature.  The  agreement  did  not  in  termn  specify  the  nature 
of  the  seryices  to  be  rendered  nor  whether  the  compensation  was  to 
be  contingent.  Said  the  court:  "If  Mr.  McCann  exerted,  or  agreed 
to  exert,  any  personal  influence,  foul  or  fair,  in  procuring  the  legis- 
lative acts  described  in  his  declaration,  we  have  no  doubt  that  the 
note  on  which  he  procured  the  judgment  now  under  revision  possessed 
no  legal  obligation.  But  unless  the  fact  that  some  such  exertion  of 
influence  was  a  part  of  the  consideration  of  the  note  is  clearly  de- 
ducible  from  the  terms  of  the  contract,  or  the  averments  in  the 
declaration,  we  should  not  judicially  decide  that  the  contract  was 

illegal And  had  these  shown  that  the  fee,  or  any  portion  of  it, 

depenc'ed  on  the  passage  of  the  legislative  acts  or  either  of  them, 
we  should  be  clearly  of  the  opinion  that  the  contract  should  be 
deemed  illegal  and  void;  because  a  contingent  fee  is  a  direct  and 
strong  incentive  to  the  exertion  of  not  merely  personal,  but  sinister, 

influence  upon  the  legislature Contingent  fees  for  professional 

services  in  courts  of  justice  have  been,  when  not  champertous,  toler- 
ated by  usage  and  custom;  and  their  validity  depends  on  principles 
not  applicable  to  the  like  fees  for  exertions  made  with  the  legis- 
lature." Speaking  of  tha  evil  tendencies  of  exercising  personal  in- 
fluence over  members  of  the  legislature  and  the  illegality  of  contracts 
based  on  such  services,  it  is  said  in  Frost  v.  Belmont,  6  Allen,  152: 
"By  the  regular  course  of  legislation,  organs  are  provided  through 
which  any  parties  may  fairly  and  openly  approach  the  legislature, 
and  be  heard  with  proofs  and  arguments  respecting  any  legislative 
acts  which  they  may  be  interested  in,  whether  public  or  private. 
These  organs  are  the  various  committees  appointed  to  consider  and 
report  upon  the  matters  to  be  acted  upon  by  the  whole  body.  When 
private  interests  are  to  be  affected,  notice  is  given  of  the  hearings 
before  these  committees;  and  thus  opportunity  is  given  to  adverse 
parties  to  meet  face  to  face,  and  obtain  a  fair  and  open  hearing. 
And  though  these  committees  properly  dispense  with*  any  of  the  rules 
which  regulate  hearings  before  judicial  tribunals,  yet  common  fair- 
ness requires  that  neither  party  shall  be  permitted  to  have  secret 
consultations  and  exercise  secret  influences,  that  are  kept  from  the 
knowledge  of  the  other  party.  The  business  of  Mobby  members'  is 
not  to  go  fairly  and  openly  before  the  committees,  and  present  state- 
ments, proofs  and  arguments  that  the  other  side  has  an  opportunity 
to  meet  and  refute,  if  they  are  wrong,  but  to  go  secretly  to  the 
members,  and  ply  them  with  statements  and  arguments  that  the  other 
aide  cannot  openly  meet,  however  erroneous  they  may  be;  and  to 
bring  illegitimate  influences  to  bear  upon  them.  If  the  'lobby  mem- 
ber' is  selected  because  of  his  political  or  personal  influence,  it  ag- 
gravates the  wrong.  If  his  business  is  to  unite  various  interests  by 
means  of  projects  that  are  called  Mog-roUing, '  it  is  still  worse." 

A  case  which  goes  very  far  in  holding  contracts  illegal  whose  con- 
sideration, is  based  on  services  rendered  in  procuring  legislation  is 
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that  of  Houlton  v.  Dunn,  60  Minn.  26,  51  Am.  St.  Rep.  493,  61  N.  W. 
898,  30  L.  B.  A.  737.  In  this  case  the  plaintiff  had  acquired  valuable 
information  in  regard  to  certain  pine  lands  in  the  state  of  Wisconsin, 
and  entered  into  an  agreement  with  the  defendant  whereby  the  de- 
fendant was  to  enter  the  land,  which  was  not  then  in  market  or  sub- 
ject to  entry,  and  to  hold  the  same  until  the  plaintiff  could,  for  a 
valuable  consideration,  to  be  paid  by  the  defendant,  procure  such 
legislation  from  Congresa  as  would  enable  defendant  to  purchase  the 
land  from  the  government.  The  plaintiff  performed  his  part  of  the 
agreement  and  procured  the  necessary  legislation.  Defendant  refused 
to  pay  as  agreed,  and  plaintiff  brought  action  to  recover  the  amount 
specified  in  the  contract.  The  contract  was  declared  void  as  against 
public  policy.  It  is  difficult  to  see  upon  what  ground,  however,  this 
decision  rests.  The  evidence  showed  that  the  plaintiff  attended  ses- 
sions of  Congress  for  four  years,  appeared  before  its  committees  and. 
not  being  himself  an  attorney,  employed  counsel  to  urge  the  passage 
of  the  necessary  legislation.  No  personal  solicitation  of  the  members 
of  Congress  or  of  the  officers  of  the  Interior  Department  were  shown. 
In  fact,  the  carrying  out  of  the  contract  did  not  require  the  use  of 
such  methods,  for  it  was  a  mere  agreement  to  promote  the  enforce- 
ment and  application  of  existing  laws  and  established  regulations  of 
the  Interior  Department  to  existing  conditions,  so  that  persons  having 
a  right  to  select  and  acquire  lands  under  the  public  domain  might 
exercise  such  right;  and  these  duties  required  only  the  collection  of 
facts  and  making  arguments  thereon  in  respect  to  the  legal  status 
of  the  lands  under  the  circumstances  and  the  rights  of  persons  under 
existing  laws  to  acquire  such  lands.  The  court  was  evidently  of  the 
opinion,  however,  that  such  persistent  attendance  upon  Congress,  cov- 
ering a  period  of  four  years,  must  have  resulted  in  bringing  personal 
influence  to  bear  upon  its  members  before  the  necessary  legislation 
was  secured.  The  ruling  in  this  case  is  criticised  unfavorably  in  the 
somewhat  similar  case  of  Houlton  v.  Nichol,  93  Wis.  393,  57  Am.  St. 
Rep.  928,  67  N.  W.  715,  33  L.  B.  A.  166.  Here  the  contract  was  to 
furnish  the  defendant  with  the  minutes  of  desirable  public  lands  upon 
which  to  locate,  to  instruct  him  as  to  what  he  should  do  as  a  settler 
on  such  lands  in  order  to  secure  priority  under  the  land  laws  of  the 
United  States,  and  to.  do  all  that  was  necessary  and  could  be  done 
to  bring  the  lands  into  market  and  enable  defendant  to  acquire  title 
thereto.  In  enforcing  the  contract  the  court,  after  stating  the  general 
doctrine  that  ''AH  agreements  which  tend  to  introduce  personal  in- 
fluence and  solicitation  as  elements  in  procuring  and  influencing  legis- 
lative action,  or  action  by  any  department  of  the  government,  are 
contrary  to  sound  morals,  lead  to  inefficiency  in  the  public  service, 
and  come  under  the  condemnation  of  the  rule  here  under  considera- 
tion," added:  ''The  intention  of  the  parties  must  be  gathered  from 
the  language  they  used,  from  the  contract  actually  made,  in  the  light 
of  attending  circumatances,  the  same  as  any  other  ease.    If  properly 
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coDstrued,  it  doea  not,  by  its  terms,  or  by  necessary  implication,  con- 
tain anything  illegal  or  tend  to  any  violation  of  sound  morals;  the 
fatal  element  should  not  through  an  overzealous  desire  to  fortify 
against  the  deplorable  effects  of  lobbying  contracts,  strictly  so  called 
— which  all  recognize  and  should  unhesitatingly  condemn — be  injected 
into  it  by  mere  suspicion  and  conjecture  that  the  parties  intended 
to  do  some  illegal  act  or  a  legal  act  by  illegal  means,  or  that  the 
agreement  might  have  probably  led  to  improper  influences  upon,  or 
tampering  with,  official  conduct,  and  thereby  defeat  the  contract.  It 
is  sometimes  lost  sight  of  that  the  presumptions  in  human  affairs  are 
in  favor  of  innocence  rather  than  guilt,  and  that  such  rule  applies  in 
testing  such  a  contract  as  we  have  here  by  the  principle  of  sound 
morals."  In  referring  to  the  cases  of  Houlton  v.  Dunn,  60  Minn.  26, 
61  Am.  St.  Rep.  493,  61  N.  W.  898,  30  U  B.  A.  737,  and  Providence 
Tool  Co.  v.  Norris,  2  Wall.  45,  17  L.  ed.  868,  the  court  was  of  the 
opinion  that  the  ruling  in  the  former  must  have  rested,  not  on  the 
contract,  but  on  what  was  done  under  it  before  it  was  entered  into; 
and  in  the  latter  that  the  decision  rested  upon  acts  in  themselves 
contrary  to  public  policy  or  those  which  by  necessary  implication  re- 
quired or  contemplated  the  resort  to  methods  having  a  corrupting 
tendency.  In  Richardson  ▼.  Scott 's  Bluff  County,  59  Neb.  400,  80  Am. 
St.  Rep.  682,  81  N.  W.  309,  48  L.  R.  A.  294,  an  attorney  was  employed 
to  prepare  a  suitable  appropriation  bill,  to  argue  its  merits  before 
the  proper  legislative  committees,  and  do  all  things  needful  and  proper 
to  procure  its  passage,  and  was  to  be  paid  a  very  liberal  fee  if  success- 
ful. The  contract  was  held  vicious  and  illegal.  The  attorney  in  this 
case  was  a  woman,  and  the  ruling  is  strongly  in  contrast  to  that  of 
the  case  of  Foltz  v.  Cogswell,  86  Cal.  542,  25  Pac.  60,  where  the 
agent  and  attorney  (a  woman),  besides  preparing  the  bill  and  arguing 
it  before  one  of  the  committees  of  the  legislature,  also  made  personal 
solicitation  among  the  members.  It  was  contended  that  as  a  portion 
of  the  services  rendered  in  connection  with  the  passage  of  the  act 
consisted  of  personal  solicitation  of  individual  members  of  the  legis- 
lature, and  was  therefore  contrary  to  public  policy,  that  the  legitimate 
services  rendered  by  her  were  tainted  with  the  vice,  and  that  there- 
fore there  could  be  no  recovery  under  the  contract.  Said  the  court: 
''Now,  while  the  evidence  does  show  that  the  plaintiff  endeavored  to 
persuade  some  of  the  members  of  the  legislature,  individually,  to  act 
favorably  upon  the  bill  she  was  seeking  to  have  passed,  it  does  not 
show  that  she  used  any  dishonest,  secret  or  unfair  means  to  accom- 
plish her  object.  Besides,  if  she  did  nol  tell  them  that  she  was  act- 
ing as  an  agent  for  pay,  they  must  have  known  from  the  character 
of  the  bill  that  she  was  acting  as  the  agent  of  Dr.  Cogswell,  which 
fact  was  sufficient  of  itself  to  disclose  her  motive."  The  language 
used  in  this  case  justifies  the  conclusion  that  if  the  fee  had  been  con- 
tingent, no  recovery  would  have  been  allowed;  but  on  the  other 
points  decided,  namely,  personal  solicitation  of  individual  members  and 
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failure  to  disclose  tlie  representative  capacity  in  which  the  agent  ap- 
peared, is  BO  contrary  to  the  general  weight  of  authority  that  this  case 
18  worthy  of  special  notice.  True,  the  court  in  this  case  refers  in  its 
opinion  to  the  definition  of  the  word  "lobbying"  given  by  the  Cali- 
fornia statute,  but  the  decision  certainly  goes  further  in  upholding 
this  class  of  contracts  than  any  other  which  has  come  under  our 
notice. 

In  a  later  decision  than  that  of  Richardson  ▼.  Scott's  Bluff  County, 
59  Neb.  400,  80  Am.  St.  Bep.  682,  81  N.  W.  309,  48  L.  B.  A.  294,  the 
supreme  court  of  Nebraska  have  refused  to  place  too  strict  a  construc- 
tion upon  the  rule  announced  in  the  Bichardson  case,  for  in  Stroemer 
V.  Van  Orsdel,  74  Neb.  132,  ante,  p.  713,  103  N.  W.  1053,  107  N.  W. 
125,  4  L.  B.  A.,  N.  S.,  212,  an  attorney  entered  into  a  contract  to  act 
as  agent  and  attorney,  to  take  such  action  and  render  such  service, 
preparing  and  submitting  to  the  Indians  and  the  proper  authorities 
of  the  federal  government  arguments  on  the  merits  of  the  claims  of 
those  holding  lands  purchased  under  a  former  act  of  Congress.  In 
addition  to  interviewing  the  Indians  and  obtaining  their  consent  to 
the  reduction  of  the  amount  which  was  necessary  to  be  paid  to  satisfy 
the  unpaid  balance  due  the  government,  he  visited  the  secretary  of 
the  Interior  and  presented  the  interests  and  claims  of  the  purchasers 
for  a  rebate  and  reduction,  and  afterward  appeared  before  the  com- 
mittees of  the  Senate  and  House  and  urged  the  passage  of  a  bill 
drawn  by  the  Secretary  of  the  Interior  recommending  passage  of  the 
bill.  As  a  result  of  his  efforts  the  bill  was  favorably  recommended 
by  the  committees  and  was  enacted  into  law.  Under  the  contract  the 
fee  was  contingent  and  payment  was  refused  for  the  reason  that, 
upon  that  and  other  grounds,  the  contract  was  illegal  and  contrary 
to  public  policy  under  the  ruling  laid  down  in  Bichardson  ▼.  Scott's 
Bluff  County,  59  Neb.  400,  80  Am.  St.  Bep.  682,  81  N.  W.  309,  48  L. 
B.  A.  294.  In  upholding  the  contract,  the  court  said:  "It  has  been 
held  in  some  cases  that,  when  the  fee  is  contingent,  as  in  this  case, 
there  is  a  strong  temptation  on  the  part  of  the  agent  or  attorney  to 
make  use  of  improper  means  to  effect  the  desired  end,  and  for  that 
reason  a  contract  to  render  services  before  an  executive  officer  of  the 
government  or  a  legislative  body  for  a  contingent  fee  ia  contrary  to 
public  policy.  In  the  Bichardson  case  (supra),  considerable  stress  is 
laid  on  this  feature  of  the  contract.  We  do  not  share  the  view  that 
such  feature  of  the  contract  renders  it  void  as  against  public  policy. 
If  the  temptation  to  resort  to  improper  methods  is  too  strong  for  an 
attorney  working  for  a  mere' fraction  of  the  benefits  resulting  from 
his  services,  it  would  certainly  be  far  stronger  to  the  real  party  in 
interest  working  in  his  own  behalf  and  for  the  whole  of  the  benefits; 
yet  no  one  questions  the  right  of  a  party  to  act  in  his  own  behalf  in 
such  matters.  It  would  seem  to  us  that  to  the  extent  that  a  contin- 
gent fee  increases  the  temptation  to  the  agent  or  attorney  it  diminishes 
the  temptation  of  the  client,  so  that  the  sum  total  of  the  temptation  t» 
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employ  improper  means  is  unaffected  by  the  character  of  the  fee.  Be- 
sides, the  right  of  an  attorney  at  law  to  render  services  in  court  for 
a  contingent  fee  is  almost  nniversally  recognized  in  this  country.  The 
temptation  to  resort  to  improper  means  before  the  judiciary  is  just 
as  strong  as  it  is  to  resort  to  such  means  before  the  legislative  or 
executive  branch  of  the  government,  and  we  have  no  right  to  assume 
that  such  means  would  be  any  more  effective  in  one  department  than 
in  another."  On  the  other  contention  raised  in  this  case,  that  the 
contract  was  contrary  to  public  policy,  the  court  said:  ''It  is  not 
sufficient  to  say  that  the  plaintiff  might  have  resorted  to  illegal  or 
improper  means  to  attain  the  end  contemplated  by  the  contract. 
That  might  be  said  in  any  ease.  But  the  public  interest  is  not  well 
served  by  indulging  baseless  suspicions  of  wrongdoing.  While  public 
policy  forbids  the  enforcement  of  an  illegal  or  immoral  contract,  it  is 
equally  insistent  that  those  which  are  lawful  and  contravene  none  of 
its  rules  be  duly  enforced,  and  not  set  at  naught  or  held  invalid  on  a 
bare  suspicion  of  illegality.  Had  the  defendant  done  for  himself  all 
that  is  shown  the  plaintiff  did  for  him  in  pursuance  of  the  contract, 
it  would  have  been  what  is  ever3rwhere  recognized  as  a  legitimate  ex- 
ercise of  his  rights  as  a  citizen.  If  it  were  competent  for  the  defend- 
ant to  do  those  things  in  his  own  behalf,  we  are  unable  to  see  why 
the  services  of  one  employed  to  act  for  him  should  be  held  illegal,  or 
contrary  to  public  policy."  On  a  rehearing  granted  in  this  case  (107 
N.  W.  125),  the  court  refused  to  change  its  former  opinion. 

A  somewhat  different  doctrine  is  announced  in  Mills  v.  Mills,  40 
N.  T.  543,  100  Am.  Dec.  535,  the  plaintiff  being  required,  under  the 
contract  sued  on  in  this  case,  "to  give  all  the  aid  in  his  power,  spend 
such  reasonable  time  as  may  be  necessary,  and  generally  to  use  his 
utmost  influence  and  exertions  to  procure  the  passage  into  law  the 
bill  heretofore  introduced  into  the  Senate  of  the  state  of  New  York. '  ^ 
"It  is  not  necessary,"  said  the  court,  "to  adjudge  that  the  parties 
stipulated  for  corrupt  action,  or  that  they  intended  that  secret  and 
improper  resorts  should  be  had.  It  is  enough  that  the  contract  tends 
directly  to  those  results.  It  furnishes  a  temptation  to  the  plaintiff 
to  resort  to  corrupt  means  or  improper  devices,  to  influence  legislative 
action,"  and  the  contract  was  declared  void  as  contrary  to  public 
policy. 

In  Bose  v.  Truax,  21  Barb.  (N.  T.)  361,  the  argument  was  that  the 
plaintiff  should  "use  hia  influence,  efforts,  and  labor  to  procure  the 
passage  of  a  law  by  the  legislature,"  and  the  contract  was  held  void; 
the  evidence  in  this  case,  however,  showed  that  personal  solicitation 
had  been  employed.  In  Weed  v.  Black,  2  McAr.  (D.  G.)  268,  29  Am. 
Bep.  618,  it  is  said  that  "if  the  terms  of  the  contract  be  broad 
enough  to  cover  services  of  any  kind,  whether  secret  or  open,  honest 
or  dishonest,  the  law  pronounces  a  ban  upon  the  paper  itself,  nor  will 
honest  services  substantially  performed  sanctify  an  unlawful  con- 
tract"; and  the  learned  judge  further  asserts  that  "all  contracts  for 
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BerviccBy  generally,  in  procuring  legislation,  are  Toid  from  pnblie 
policy,  and  it  ia  the  duty  of  the  courts  so  to  declare";  but  cites 
as  his  authority  for  these  remarks  the  cases  of  Marshall  y.  Baltimore 
R.  R.  Co.,  16  How.  (U.  B.)  314,  14  L.  ed.  453,  Trist  v.  ChUd,  21  WalL 
441,  22  L.  ed.  623,  and  Providence  Tool  Go.  y.  Norris,  2  Wall.  45,  17 
L.  ed.  868;  but  as  we  have  seen  by  an  examination  of  these  three 
cases  in  a  former  part  of  this  note,  none  but  the  last  sustain  the 
doctrine  for  which  they  are  referred  for  support,  but  that,  on  the 
contrary,  both  the  Trist  case  and  the  Marshall  case  distinctly  hold 
that  such  contracts  are  not  invalid  as  contrary  to  public  policy  if  they 
do  not  tend  to  the  exercise  of  secret  or  improper  influences. 

In  Russell  v.  Burton,  66  Barb.  539,  plaintiff  had  been  employed  by 
defendant  to  act  as  agent  for  the  latter,  and  to  give  his  attention  and 
services  in  and  about  making,  preparing  and  presenting  a  certain 
claim  which  defendant  had  against  the  state,  before  the  legislature, 
and  in  preparing  and  perfecting  a  bill  to  be  presented  before  said 
legislature  for  the  settlement  and  payment  of  such  claim.  In  addi- 
tion to  stipulating  that  plaintiff  was  to  attend  before  the  proper  com- 
mittees  of  both  Houses  prepared  to  argue  in  favor  of  the  bill  the 
contract  provided  that  he  ''should  do  all  that  was  necessary  and 
proper  to  be  done  to  insure  its  passage,"  and  his  fee  was  to  be  con- 
tingent on  success.  The  defendant  claimed  the  contract  was  for 
''lobby  services,"  and  therefore  void,  but  this  contention  was  not 
sustained,  the  court  holding  that  the  contract  was  not  of  itself  and 
by  its  terms  necessarily  illegal. 

In  Milbank  v.  Jones,  127  N.  Y.  370,  24  Am.  St.  Rep.  454,  28  N.  E. 
31,  the  general  principle  is  clearly  upheld  that  contracts  for  influenc- 
ing the  deliberations  of  legislative  bodies  by  arguments  openly  made 
and  bearing  directly  upon  the  merits  of  a  pending  measure,  are  lawful, 
and  that  when  such  contracts  are  not  in  terms  and  upon  their  face 
against  public  policy,  they  should  be  enforced.  Hence,  in  this  case 
plaintiff  was  allowed  to  recover  a  certain  sum  of  money  which  the  de- 
fendant held  in  trust  under  an  agreement  that  it  was  to  be  returned  to 
the  plaintiff  if  a  certain  resolution  was  not  passed  by  the  board  of 
aldermen  and  common  council  of  the  city  of  New  York,  and  a  motion 
by  the  defendant  to  dismiss  the  action  because  the  purpose  of  the 
contract  was  to  improperly  influence  legislation,  and  therefore  void, 
was  refused.  In  Clippinger  v.  Hepbaugh,  5  Watts  &  8.  315,  40  Am. 
Dec.  519,  defendant  bad  agreed  to  pay  the  plaintiff  a  flzed  sum  on 
condition  that  he  succeeded  in  procuring  the  passage  of  a  certain  act 
before  the  legislature.  Plaintiff  spent  much  time  in  going  before  the 
proper  committees,  and  explaining  the  bill,  and  succeeded  in  securing 
its  passage.  Upon  refusal  of  the  defendant  to  pay  the  compensation 
as  agreed,  plaintiff  brought  suit  for  its  recovery,  and  obtained  judg- 
ment in  the  lower  court,  but,  on  appeal.  Judge  Rogers,  speaking  for 
the  court,  referred  to  other  cases  as  upholding  that  "the  law  will  not 
aid  in  enforcing  any  contract  that  is  illegal  or  the  consideration  of 
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which  is  inconsistent  with  public  policy  and  sound  moralitTy  or  the  in- 
tegrity of  the  domestiCi  civil  or  political  institutions  of  a  state.  That 
a  contract  to  procure,  or  to  endeavor  to  procure,  the  passage  of  an 
act  of  the  legislature  by  any  sinister  means,  or  even  by  using  per- 
fonal  influence  with  the  members,  would  be  void,  as  being  inconsistent 
with  public  policy  and  the  integrity  of  our  political  institutions.  And 
any  agreement  for  a  contingent  fee  to  be  paid  on  the  passage  of  a 
legislative  act  would  be  illegal  and  void,  because  it  would  be  a  strong 
incentive  to  the  exercise  of  personal  and  sinister  influence  to  effect  the 
object";  and  continued:   "These  are  broad  fundamental  principles 

to  the  truth  of  which  we  subscribe It  matters  not  that  nothing 

improper  was  done,  or  expected  to  be  done  by  the  plaintiff.  It  is 
enough  that  such  is  the  tendency  of  the  contract,  that  it  is  contrary 
to  sound  morality  ad  public  policy;  leading  necessarily  in  the  hands 
of  designing  and  corrupt  men,  to  improper  tampering  with  members 
and  the  use  of  extraneous  secret  influences  over  an  important  branch 
of  the  government."  A  similar  doctrine  is  stated  in  Powers  ▼. 
Skinner,  34  Yt.  274,  80  Am.  Dec.  677,  where  it  ia  said:  <<  Courts  of 
justice  have,  with  jealous  care,  endeavored  to  protect  every  branch  of 
the  government  from  all  illegitimate  and  sinister  influences  and 
agencies;  and  it  has  been  settled  by  a  series  of  decisions,  uniform  in 
their  reason,  spirit  and  tendency,  that  an  agreement  in  respect  to  ser- 
vices as  a  lobby  agent,  or  for  sale  by  an  individual  of  his  personal 
influence  and  solicitation  to  procure  the  passage  of  a  public  or  private 
law  by  the  legislature,  is  void  as  being  prejudicial  to  sound  legislation, 
manifestly  injurious  to  the  interests  of  the  state,  and  in  express  and 
unquestionable  contravention  of  public  policy."  And  speaking  par- 
ticularly of  the  personal  solicitations  proven  to  have  been  made  in  this 
case,  the  court  continued:  "The  law  lends  no  sanction  or  support  to 
contracts  for  such  services,  but  leaves  the  party  who  seeka  the  wages 
for  his  services  to  rely  on  the  honorary  obligation  alone.  It  is  not 
within  the  province  of  courts  to  balance  or  adjust  the  equities  grow- 
ing out  of  such  transactions." 

In  Bryan  v.  Beynolds,  5  Wis.  200,  68  Am.  Dec.  55,  the  contract  was 
that  plaintiff  should  prosecute  and  superintend  defendant's  claim 
against  the  state,  such  claim  to  be  brought  before  the  legislature  in 
such  mode  as  the  plaintiff,  as  agent  and  attorney,  might  choose  to 
have  the  same  presented,  the  fee  to  be  contingent  upon  passage  of 
the  act.  Whiton,  G.  J.,  said:  "We  are  of  opinion  that  no  action  can 
be  maintained  upon  it,  because  the  consideration  for  the  promise  of 
the  defendant  was  contrary  to  publie  policy.  It  is  certainly  contrary 
to  public  policy  to  authorize  or  encourage  the  use  of  improper  in- 
fluences with  the  legislature  to  procure  the  passage  of  a  law;  and  con- 
tracts which  have  been  made  for  the  payment  of  money,  in  conaidera- 
tion  that  the  promisee  would  use  such  influences,  have  uniformly  been 
declared  void;  and  the  contract  by  which  the  person  to  whom  the 

Am,  St  Eep.,  VoL  121—47 


738  American  Statb  Bepobts,  Vol.  121.     [Nebraska, 

money  was  to  be  paid  bound  himself  to  nse  his  influence  and  personal 
solicitation  with  the  members  has  always  been  held  to  be  of  thi» 
description.  The  reason  is,  that  it  is  important  to  just  legislation  and 
most  essential  to  the  public  interest  that  the  members  of  the  legis- 
lature should  be  free  from  any  influences  which  might  deceive  and 
corrupt  them.  A  person  may  lawfully  make  a  public  argument  before 
a  committee  of  the  legislature,  or  before  the  legislature  itself,  if  he 
should  be  permitted  to  do  so,  in  favor  of  or  against  a  public  or  private 
act  of  the  legislature;  and  an  agreement  by  which  he  was  promised  to 
be  paid  for  such  a  service  could  be  enforced,  because  a  public  dis- 
cussion could  not  tond  to  deceive  or  corrupt  the  legislature,  while 
personal  solicitation  and  influence  might  produce  that  result.  We  have 
had  some  difficulty  in  determining  that  the  contract  sued  upon  in  this 
case  was  a  contract  which  stipulated  for  the  use  of  influence  of  the 
plaintiff  with  the  members  of  the  legislature  in  favor  of  a  law  allowing 
to  the  defendant  his  claim  for  services,  but,  upon  reflection,  we  think, 
that  to  be  the  case.  The  plaintiff  was  to  prosecute  and  superintend  the 
claim  before  the  legislature.  How  could  this  be  done  without  resorting 
to  personal  solicitation  with  the  members  t  We  know  of  no  way  by 
which  a  person,  who  is  not  a  member  of  the  legislature,  can  prosecute 
or  superintend  a  claim  before  that  body,  except  by  means  of  the 
members  themselves,  or  some  of  them.  He  could  not,  therefore,  com- 
ply with  the  contract  or  his  part  without  resorting  to  personal  solicita- 
tion with  the  members  of  the  legislative  body.  We  therefore  think 
that  the  contract  was  by  its  terms  an  agreemeut  to  pay  money  for 
a  consideration  which  is  inconsistent  with  public  policy,  and  that  the 
agreement  is  for  that  reason  void."  Much  of  the  force  that  might 
otherwise  be  attached  to  the  reasoning  in  this  ease  is  weakened  by  a 
later  decision  of  the  same  court  in  Houlton  v.  Kichol,  93  Wis.  393,  57 
Am.  St.  Bep.  928,  67  N.  W.  715,  33  L.  B.  A.  166,  where  the  policy  of 
injecting  into  a  contract  of  this  kind,  by  mere  suspicion,  that  the 
parties  intended  to  do  some  illegal  act  or  a  legal  act  by  illegal  means, 
or  that  the  agreement  might  lead  to  the  use  of  improper  influences, 
is  strongly  condemned.  In  Marshall  v.  Baltimore  ft  Ohio  B.  B.,  16 
How.  (U.  S.);  314  14  L.  ed.  953,  the  railroad  company  had  agreed  to 
give  fifty  thousand  dollars,  contingent  upon  the  agent  obtaining  from 
the  legislature  of  the  state  of  Virginia  the  grant  of  certain  rights  of 
way,  and  it  was  said  by  the  court:  "Bribes  in  the  shape  of  high  con- 
tingent compensation  must  necessarily  lead  to  the  use  of  improper 
means  and  the  exercise  of  undue  influence.  Their  necessary  conse- 
quence is  the  demoralization  of  the  agent  who  covenanto  for  them;  he 
is  soon  brought  to  believe  that  any  means  which  will  produce  so  ben- 
eficial a  result  to  himself  are  'proper  means';  and  that  a  share  of  these 
profits  may  have  the  same  effect  of  quickening  the  perceptions  and 
warming  the  zeal  of  influential  or  'careless'  members  in  favor  of  his 
bill.  The  use  of  such  means  and  such  agents  will  have  the  effect  to 
subject  the  state  governments  to  the  combined  capital  of  wealthy 
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eorporationty  and  produce  nniversal  corruption,  commencing  with  the 
representative  and  ending  with  the  elector.  Speculators  in  legisla> 
tiouy  public  or  private,  a  compact  corps  of  venal  solicitors,  vending 
their  secret  influence,  will  infest  the  capital  of  the  Union,  and  of 
every  state,  till  corruption  shall  become  the  normal  condition  of  the 
body  politic,  and  it  will  be  said  of  us,  as  of  Borne,  "Omne  Bomae 
venale. ' ' 

There  is  no  doubt  but  enormous  contingent  fees,  such  as  were 
offered  in  the  above  case,  are  great  temptations  to  those  who  covenant 
for  them,  and  that  in  cases  like  the  above,  especially  where  the  agent 
fails  to  disclose  his  representative  capacity,  the  courts  should  not  up- 
hold them.  The  strong  condemnation  of  such  fees  and  the  dire  re- 
sults predicted  in  the  above  case  by  Justice  Grier  have  probably  been 
largely  influential  in  causing  a  majority  of  the  state  courts  to  declare 
that  any  contract  for  influencing  legislation  which  is  based  on  a  con- 
tingent fee,  ia  illegal;  and  has  led  many  writers  on  the  subject  under 
consideration  to  state,  as  a  general  principle  regarding  lobbying 
contracts,  that  they  are  vitiated  when  the  compensation  is  contingent. 
We  have  already  given  a  number  of  illustrations,  however,  showing 
that  such  rule  is  not  universal,  and  it  has  even  been  condemned  by 
the  supreme  court  of  the  United  States  in  a  later  case  than  that  of 
Marshall  v.  Baltimore  &  O.  B.  B.,  16  How.  (U.  S.)  314,  14  L.  ed.  453, 
for  in  Taylor  v.  Bemiss,  110  U.  8.  42,  3  Sup.  Ct.  Bep.  441,  28  L.  ed. 
64,  Mr.  Justice  ^Tiller  said:  "It  was  decided  in  the  case  of  Stanton 
V.  Embrey,  93  U.  S.  548,  23  L.  ed.  983,  that  contracts  by  attorneys 
for  compensation  in  prosecuting  claims  against  the  United  States  were 
not  void,  because  the  amount  of  it  was  made  contingent  upon  success, 
or  upon  the  sum  recovered.  And  the  well-known  difficulties  and  delays 
in  obtaining  payment  of  just  claims  which  are  not  within  the  ordinary 
course  of  procedure  of  the  auditing  officers  of  the  government  justifies 
a  liberal  compensation  in  successful  cases  where  none  is  to  be  received 
in  case  of  failure.  Any  other  rule  would  Work  much  hardship  in  cases 
of  creditors  of  small  means  residing  far  from  the  seat  of  government, 
who  can  give  neither  money  nor  personal  attention  to  securing  their 
rights."  And  in  Barber  Asphalt  Paving  Co.  v.  Botsford,  56  Kan. 
532,  44  Pac.  3,  where  a  paving  company  engaged  agents  to  secure 
from  the  city  council  of  Atchison  contracts  for  street  paving,  and 
agreed  to  pay  them  a  certain  per  cent  of  the  money  realized  on  the  work 
to  be  done  under  such  contracts  as  they  might  secure,  it  was  held 
that  no  corrupt  or  improper  influences  having  been  used,  the  fact 
that  the  compensation  was  contingent  did  not  render  the  contract  in- 
valid. 

In  Denison  ▼•  Crawford  Co.,  48  Iowa,  211,  an  agent  was  employed 
to  make  application  to  the  government  for  its  swamp  lands  or  in- 
demnity therefor,  and  was  to  receive  one-half  of  what  he  procured 
for  his  services.  In  order  to  effect  the  object  of  the  contract,  con- 
gressional action  became  necessary,  which  he  aided  in  procuring  by 
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legitimate  meant.     Held,  that  the  contract  was  not  void  as  againd 
public  policy. 

In  Chippewa  Valley  etc.  By.  Co.  ▼.  Chicago  etc.  By.  Co.,  75  Wis.  224, 
44  N.  W.  17,  6  L.  B.  A.  601,  a  contract  between  two  railroad  com- 
panies was  held  to  be  void  as  against  policy,  when  one  of  them,  in 
consideration  of  a  contingent  compensation,  among  other  things  a 
part  of  the  grant,  agreed  to  refrain  from  applying  to  the  legislature 
for  a  grant,  and  to  assist  the  other  in  getting  it  by  lawful  means. 


KINKEAD  V.  TURGEON. 

[74  Neb.  580,  109  N.  W.  744.] 

OOBQfOK  LAW — ^Adoption  of. — ^By  statnte  so  mnch  of  the  com- 
mon law  as  is  applicable  to  our  conditions  and  not  inconsistent  with 
the  constitution  of  the  United  States,  or  of  the  state,  is  in  force  in 
Nebraska,     (p.  742.) 

BIPABIAK  BIGHTS— Oommon-law  Doctrine. — ^Under  the  com- 
mon law  the  title  to  the  bed  of  all  fresh-water  rivers,  above  the  ebb 
and  flow  of  the  tide,  whether  navigable  or  non-navigable,  where  the 
river  forms  the  boundary  between  adjoining  owners,  is  in  the  riparian 
owner  to  the  thread  of  the  stream  and  this  law  if  in  force  in  Nebraska, 
(p.  743.) 

BIPABIAK  BIGHTS— Oommon-law  Doctrine. — ^The  common 
law  with  reference  to  riparian  ownership  in  navigable  streams  ia 
not  inconsistent  with  the  constitution  of  the  United  States,  nor  with 
the  constitution  and  statutes  of  Nebraska,  and  hence  tiie  riparian 
owner  takes  title  to  the  thread  of  the  stream,     (p.  746.) 

BIPABIAK  BIGHTS— Accretions.— The  rights  of  riparian 
owners  upon  a  navigable  river  to  land  formed  by  accretion  are  the 
same  as  if  the  river  were  not  navigable,  and  the  rules  of  the  common 
law  apply  in  full  force,     (p.  746.) 

BIPABIAK  BIGHTS— TiUe  to  Bad  Of  KaTlgaUe  Stceam.— A 
riparian  owner  of  lands  on  a  navigable  stream  above  the  ebb  and  flow 
of  the  tide  takes  title  to  the  thread  of  the  stream,  and  if  such  river 
suddenly  changes  its  channel  and  leaves  its  old  bed,  he  still  holds 
to  the  thread  of  the  channel  where  the  waters  flowed,     (p.  748.) 

BIPABIAK  BIGHTS— Title  to  Bed  of  Kavigable  Stream.- A 
riparian  owner  upon  the  bank  of  a  navigable  stream,  though  he  takes 
title  to  the  thread  thereof,  cannot  exercise  dominion  over  its  waters 
or  bed  in  any  manner  inconsistent  with  or  opposed  to  the  public 
easement  of  passage;  but  when  by  reason  of  natural  changes  the 
stream  abandons  its  old  bed  and  seeks  a  new  one,  the  right  of  passage 
over  the  old  bed  is  abandoned  and  such  bed  reverts  to  the  riparian 
owner  to  the  thread  of  the  channel  where  the  waters  flowed,     (p.  748.) 

J.  T.  Spencer  and  B.  E.  Evans,  for  the  plaintiff  in  error. 

J.  J.  McAllister,  E.  J.  Staaon  and  J.  C.  MeConkey,  for 
the  defendants  in  error. 
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^^  LETTON,  J.  The  facts  in  this  case  are  set  forth  in 
a  former  opinion  by  Oldham,  C,  reported  in  74  Neb.  573, 
104  N.  W.  1061.  On  account  of  the  fact  that  at  the  former 
hearing  the  commission  was  not  favored  with  an  oral  argu- 
ment of  the  case,  and,  further,  for  the  reason  that  the  ques- 
tion involved  is  of  great  public  importance,  a  rehearing  was 
allowed,  and  the  ease  is  again  presented  for  consideration. 
As  was  pointed  out  in  the  former  opinion,  the  question  pre- 
sented is  here  for  the  first  time,  though  cases  involving  the 
rights  of  riparian  owners  to  lands  formed  by  accretion  as 
alluvium  have  heretofore  been  considered  by  the  court,  and 
in  deciding  some  of  these  cases  certain  expressions  of  opinion 
have  been  incidentally  made  by  the  writers  of  the  several 
opinions  ^^  upon  the  question  here  presented.  In  none  of 
them,  however,  was  the  determination  of  this  question  neces- 
sary to  the  disposition  of  the  case,  nor  was  any  argument 
made  or  authorities  presented  upon  the  point.  In  Clark  v. 
Cambridge  &  A.  I.  &  I.  Co.,  45  Neb.  798,  64  N.  W.  239,  the 
writer  of  the  opinion  indicates  his  personal  views  upon  this 
question,  but,  since  the  case  expressly  holds  that  the  Repub- 
lican river  is  not  a  navigable  stream,  the  expression  was 
purely  obiter.  In  Crawford  Co.  v.  Hathaway,  67  Neb.  325, 
108  Am.  St.  Rep.  647,  93  N.  W.  781,  60  L.  R.  A.  889,  opinion 
by  Holcomb,  J.,  the  writer  of  the  opinion  says:  "Whether 
the  common-law  rule  fixing  the  rights  of  riparian  proprietors 
applies  to  the  larger  streams  of  the  state,  such  as  may  be 
classed  as  interstate  rivers,  and  along  the  banks  of  which 
meander  lines  have  been  run  by  the  government  in  its  sur- 
vey of  the  public  lands,  presents  an  entirely  different  ques- 
tion^ and  it  would  seem  that  riparian  rights  would  not  at- 
tach to  the  waters  of  such  rivers.  A  final  determination  of 
the  question,  however,  is  not  here  made,  as  this  should  be 
left  to  be  decided  in  a  proper  case,  where  the  subject  is  fairly 
presented  and  considered  after  opportunity  for  thorough  in- 
vestigation, aided  by  the  researches  and  arguments  of  coun- 
sel" 

It  will  be  seen,  therefore,  that  we  approach  the  question 
unhampered  by  any  previous  adjudication. 

There  is  an  irreconcilable  conflict  between  the  decisions  of 
the  courts  of  different  states  of  this  country  upon  this  ques- 
tion. From  a  somewhat  extended  examination  of  the  vari- 
ous opinions,  the  writer  believes  that  much  of  the  confusion 
lias  resulted,  partly  from  a  mistaken  idea  aa  to  what  the 
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supreme  court  of  the  United  States  had  decided  upon  the 
question,  partly  from  an  idea  that  meander  lines  in  maps 
of  original  surveys  limited  and  bounded  the  estate  of  the 
riparian  owner  by  the  bank  of  the  stream,  and  partly  from 
a  mistaken  idea  of  the  necessities  of  the  case,  based  upon  the 
differences  in  length,  volume  and  navigability  of  the  great 
rivers  of  America  above  tide  water  as  compared  with  the 
inconsiderable  extent  of  those  English  rivers  which  are  navi- 
gable  both  above  and  below  ^^^  the  flow  of  the  tide:  See 
Mayor  and  Aldermen  of  the  City  of  Mobile  v.  Eslava,  9 
Port.  (Ala.)  577,  33  Am.  Dee.  325;  McManus  v.  Carmichael, 
3  Iowa,  1,  56 ;  Cooley  v.  Golden,  117  Mo.  33,  25  S.  W.  100, 
21  L.  R.  A.  300. 

The  statute  of  this  state  provides:  **So  much  of  the  com- 
mon law  of  England  as  is  applicable  and  not  inconsistent 
with  the  constitution  of  the  United  States,  with  the  organic 
law  of  this  territory,  or  with  any  law  passed  or  to  be  passed 
by  the  legislature  of  this  territory  is  adopted  and  declared 
to  be  law  within  said  territory":  Comp.  Stats.  1903,  c.  15a,  sec. 
1 ;  Annotated  Stats.  6950.  In  this  connection  we  have  said : 
"The  power  of  the  courts  to  declare  established  doctrines 
of  the  common  law  inapplicable  to  this  state  should  be  used 
somewhat  sparingly,  and  its  exercise  is  not  to  be  justified 
unless  the  inapplicability  of  a  rule  is  general,  extending  to 
the  whole  or  the  greater  part  of  the  state,  or,  at  least,  to 
an  area  capable  of  definite  judicial  ascertainment.  The  com- 
mon-law rules  as  to  the  rights  and  duties  of  riparian  owners 
are  in  force  in  every  part  of  the  state,  except  as  altered  or 
modified  by  statutes":  Meng  v.  Coflfee,  67  Neb.  500,  108  Am. 
St.  Rep.  697,  93  N.  W.  713,  60  L.  R.  A,  910;  Slattery  v. 
Harley,  58  Neb.  575,  79  N.  W.  151. 

The  statutory  provision  above  set  forth  has  been  in  force 
in  the  territory  and  state  of  Nebraska  for  over  fifty  years, 
and  during  that  period  of  more  than  half  a  century  the 
courts  have  declared  the  common  law  inapplicable  in  but  few 
instances,  and  in  several  of  the  instances  that  portion  of 
the  common  law  held  inapplicable  to  our  changed  conditions 
has  been  that  part  thereof  consisting  of  statutes  enacted  long 
before  the  American  Revolution :  Meng  v.  Coffee,  67  Neb.  500, 
108  Am.  St.  Rep.  697,  93  N.  W.  713,  60  L.  R.  A.  910.  The 
case?  in  which  the  applicability  of  the  common  law  as  to  the 
rights  of  riparian  owners  has  been  challenged  heretofore  in 
this  state  have  all  been  concerned  with  the  subjeet  of  the 
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rights  of  the  riparian  owner  to  the  unimpaired  use  of  the 
water  in  the  stream  in  resistance  to  a  right  claimed  by  ap- 
propriators  to  take  it  for  purposes  of  irrigation  or  power; 
and  the  language  used  in  Meng  v.  Coffee,  67  Neb.  500,  108 
Am.  St.  Rep.  697,  93  N.  W.  713,  60  L.  B.  A.  910,  and  other 
cases  dealing  with  the  same  subject,  while  declaring  as  a 
general  rule  the  supremacy  '^^^  of  the  common-law  doctrine, 
is  hardly  applicable  upon  the  question  here  presented,  for, 
when  deciding  that  the  right  of  the  riparian  owner  to  the 
use  of  the  running  water  in  a  stream  was  superior  to  the 
right  of  a  person  seeking  to  divert  the  water  from  the  stream 
for  irrigation  purposes,  it  can  hardly  be  said  that  the  court 
bad  in  mind  the  question  here  presented  as  to  the  right  of 
a  riparian  owner  to  an  abandoned  river-bed  of  a  navigable 
stream.  We  think  the  question,  therefore,  must  be  consid- 
ered open  and  not  settled  by  the  prior  decisions.  They  are 
worthy  of  consideration  however,  and  must  be  given  weight 
as  determining  the  general  policy  of  this  court  with  refer- 
ence to  the  question  of  the  rejection  of  the  common-law  rule. 

The  questions,  then,  necessary  for  determination  in  this 
case  are:  1.  What  is  the  common  law  of  England  as  to  the 
rights  of  riparian  proprietors  in  such  a  case  as  thist  And 
2.  Are  the  provisions  of  the  common  law  applicable,  and,  if 
applicable,  are  they  in  any  way  inconsistent  with  the  con- 
stitution of  the  United  States,  with  the  organic  law  of  this 
state  or  with  any  law  passed  by  the  legislature  of  this  state  t 
These  being  the  questions  presented,  it  is  obvious  that  the 
weight  to  be  attached  to  the  opinions  of  the  courts  of  other 
states  upon  the  question  of  the  rights  of  riparian  proprietors 
in  an  abandoned  river-bed  depends  upon  how  far  the  con- 
stitution and  statutes  of  such  state  correspond  with  those 
of  this  state,  as  well  as  upon  the  persuasiveness  of  the  rea- 
soning set  forth  in  the  opinions. 

Under  the  common  law  of  England  the  title  to  the  bed  of 
the  sea  below  high-water  mark,  and  to  the  bed  of  all  rivers 
as  far  as  the  flow  of  the  tide  extended,  was  in  the  crown, 
but  the  title  to  the  bed  of  all  fresh-water  rivers  above  the 
ebb  and  flow  of  the  tide,  whether  navigable  or  non-navigable, 
where  the  river  formed  the  boundary  between  adjoining  pro- 
prietors, was  in  the  riparian  owner  to  the  thread  of  the 
stream:  Lord  Hale,  De  Jure  Maris,  Hargrave  Law  Tracts, 
6;  King  v.  Wharton,  12  Mod.  (Enj?.)  510;  Hardin  v.  Jor- 
dan, 140  U.  S.  371,  11  Sup,  Ct  ^^  Rep.  808,  35  L.  ed.  428; 
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Famham  on  Waters,  sec.  48;  Shively  v.  Bowlby,  152  U.  S. 
1,  14  Sup.  Ct.  Bep.  548,  38  L.  ed.  331.  Chancellor  Kent 
says:  **lhe  right  of  sovereignty  in  public  rivers  above  the 
flow  of  the  tide  is  the  same  as  in  tide  waters ;  they  are  juris 
publici,  except  that  the  proprietors  adjoining  such  rivers 
own  the  soil,  ad  filum  aquae.  But  grants  of  land,  bounded 
on  rivers,  or  upon  margins  of  the  same,  or  along  the  same, 
above  tide  water,  carry  the  exclusive  right  and  title  of  the 
grantee  to  the  center  of  the  stream,  onless  the  terms  of  the 
grant  clearly  denote  the  intention  to  stop  at  the  edge  or  mar- 
gin of  the  river;  and  the  public,  in  cases  where  the  river  is 
navigable  for  boats  and  rafts,  have  an  easement  therein,  or 
a  right  of  passage,  subject  to  the  jus  publicum  as  a  public 
highway.  The  proprietors  of  the  adjoining  banks  have  a 
right  to  use  the  land  and  water  of  the  river,  as  regards  the 
public,  in  any  way  not  inconsistent  with  the  easement":  3 
Kent's  Commentaries,  13th  ed.,  p.  *427.  This  also  is  the 
rule  of  the  civil  law:  Ware  on  Roman  Water  Law,  sees.  22, 
94.  There  appears,  then,  to  be  no  controversy  as  to  what 
constitutes  the  common  law  of  England  in  regard  to  fresh 
waters  or  navigable  rivers  above  the  flow  of  the  tide.  Some 
of  the  cases  in  this  country  fail  to  draw  a  distinction  be- 
tween the  rule  of  the  common  law  with  reference  to  rivers 
which  are  navigable  in  fact  above  the  flow  of  the  tide,  and 
those  navigable  only  where  the  tide  flows,  and  adopted  the 
idea  that  by  the  common  law  no  rivers  were  navigable  or 
considered  as  navigable  in  law  except  those  in  which  the 
tide  rose  and  fell.  Comparing,  then,  the  diminutive  size  and 
length  and  volume  of  the  rivers  of  England  with  the  mag- 
nificent waterways  of  this  country,  it  was  held  that  the  com- 
mon law  as  to  navigable  rivers  was  inapplicable  to  the  situa- 
tion in  this  country,  and  that  our  great  rivers,  which  are 
navigable  in  fact  for  hundreds  or  perhaps  thousands  of 
miles,  are  to  be  treated  in  law  as  were  navigable  rivers  of 
England,  meaning  thereby  the  rivers  in  which  the  flow  of 
the  tide  was  perceptible.  Much  reasoning  has  been  indulged 
in,  based  upon  the  apparent  disproportion  of  the  rivers  of 
England  ^'  and  America,  to  show  the  necessity  of  abro- 
gating the  common-law  rule  on  account  of  the  actual  navi- 
gability of  our  rivers  above  tide  water.  However,  the  rule 
of  the  common  law  has  been  adopted  in  Connecticut,  Dela- 
ware, Qeorgia,  Illinois,  Kentucky,  Maine,  Maryland,  Massa- 
ohusettSy  Michigan,  New  Hampshirey  New  Jersey^  partly  in. 
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New  York,  and  in  Ohio,  South  Carolina  and  Wisconsin.  It 
is  rejected  in  Pennsylvania,  Virginia,  North  Carolina,  Ala- 
bama, Florida,  Texas,  Tennessee,  Iowa,  Kansas,  Minnesota, 
Missouri,  Oregon,  Nevada  and  California.  In  some  of  the 
states  which  reject  the  role  the  rejection  is  based  upon  the 
system  of  land  surveys  of  the  United  States,  it  being  held 
that,  where  in  the  original  survey  the  boundary  next  the 
stream  is  meandered,  the  government  has  parted  with  its 
title  only  to  the  extent  of  the  meander  line,  and  has  reserved 
to  itself,  or  to  the  state  which  afterward  was  created,  the 
title  to  the  bed  of  the  stream.  Later  decisions  of  the  United 
States  supreme  court,  however,  have  settled  that  the  mean- 
der line  along  the  bank  of  a  navigable  river  is  not  a  monu- 
ment of  title  or  boundary  line,  but  merely  marks  the  place 
where  the  water  flowed  at  the  time  of  the  survey  (Hardin 
V.  Jordan,  140  U.  S.  371,  11  Sup.  Ct.  Rep.  808,  35  L.  ed. 
429;  Jeff  cries  v.  East  Omaha  Land  Co.,  134  U.  S.  178,  10 
Sup.  Ct.  Bep.  518,  33  L.  ed.  872),  and  the  doctrine  of  that 
court  now  is  that,  by  the  admission  of  the  several  states,  what- 
ever right  or  title  the  United  States  had  to  the  bed  of  such 
navigable  streams  passed  to  the  state  government,  and  that 
the  local  law  of  each  state  determines  the  question  whether 
the  bed  of  such  streams  belongs  to  the  state  or  to  the  riparian 
owner :  Barney  v.  Keokuk,  94  U.  S.  324,  24  L.  ed.  224 ;  St. 
Louis  V.  Myers,  113  U.  S.  566,  5  Sup.  Ct.  Rep.  640,  28  L. 
ed.  1131 ;  Hardin  v.  Jordan,  140  U.  S.  371,  11  Sup.  Ct.  Rep. 
808,  35  L.  ed.  428;  St.  Anthony  Falls  Water-Power  Co.  v. 
Board  of  Water  Commissioners,  168  U.  S.  349,  18  Sup.  Ct. 
Rep.  157,  42  L.  ed.  497.  These  decisions  of  the  supreme 
court  of  the  United  States  conclusively  establish  the  fact, 
therefore,  that  the  common  law  with  reference  to  riparian 
ownership  in  navigable  streams  is  not  inconsistent  with  the 
constitution  of  the  United  States  nor  with  the  organic  law 
of  this  state,  and,  since  *^^^  no  law  upon  this  subject  has 
been  passed  by  the  legislature  of  the  territory  of  Nebraska 
or  of  the  state  of  Nebraska,  the  common  law  is  not  incon- 
sistent with  the  statutory  law  of  the  state. 

The  only  remaining  question,  then,  is  whether  or  not  the 
common-law  rule  is  applicable  to  the  conditions  in  this  state 
with  reference  to  the  rights  of  riparian  owners  upon  the 
Missouri  river.  As  to  a  portion  of  such  riparian  rights  this 
court  has '  already  spoken.  We  have  held  that  the  rights 
of  riparian  owners  upon  the  Missouri  river  to  land  formed 
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by  accretion  are  the  same  as  if  the  river  were  not  navigable, 
and  that  the  common  law  applies  in  full  force:  Gill  v.  Ly- 
dick,  40  Neb.  508,  59  N.  W.  104.  The  same  doctrine  has 
been  declared  by  the  supreme  court  of  the  United  States  in 
the  case  of  Jefferies  v.  East  Omaha  Land  Co.,  134  U.  S. 
178,  10  Sup.  Ct.  Rep.  518,  33  L.  ed.  872,  citing  Jones  ▼. 
Soulard,  24  How.  (U.  S.)  41,  16  Sup.  Ct  Rep.  604,  and  other 
cases.  In  passing  upon  the  applicability  of  the  common  law 
to  our  conditions,  in  the  first  place,  it  la  well  to  observe 
that  for  upward  of  half  a  century  the  people  of  the  terri- 
tory of  Nebraska  and  the  state  of  Nebraska  have  been  in 
occupancy  of  the  west  bank  of  the  Missouri  river.  The  first 
settlement  of  the  territory  was  along  the  Missouri  river,  and 
its  fertile  valley  has  been  the  home  of  thrifty  farmers  ever 
since.  It  is  a  matter  of  public  knowledge,  of  which  the  court 
will  take  judicial  notice,  that  that  great  river  in  this  local- 
ity takes  its  course  through  a  wide  valley  composed,  in  the 
main,  of  loose,  sandy  and  friable  soil  of  great  fertility;  that 
it  is  subject  to  annual  foods,  sometimes  of  great  extent  and 
volume;  that  its  course  is  erratic  and  tortuous;  that  some- 
times, during  flood  periods,  its  current  will  strike  or  impinge 
upon  its  banks  at  such  an  angle  and  with  such  effect  as, 
even  in  a  single  day,  to  undermine  the  same,  and  cause  large 
masses  of  soil  to  fall  into  the  stream  and  be  disintegrated, 
and  thus  whole  farms  are  swallowed  up  with  almost  incon- 
ceivable rapidity,  while  in  other  localities  hundreds  of  acres 
are  often  added  to  its  banks  by  the  process  of  accretion.  It 
is  further  a  matter  of  common  knowledge  that  at  a  number 
of  points  along  the  *®''  northern  and  western  boundary  of 
the  state  the  river  has,  as  in  this  case,  cut  across  the  neck 
of  a  peninsula,  entirely  abandoned  its  old  bed,  and  left  the 
former  peninsula,  with  the  abandoned  bed,  entirely  across 
the  river  upon  the  eastern  or  northern  bank,  and  thus  phy- 
sically dissevered  from  the  state  of  Nebraska  and  conjoined 
to  Dakota,  Iowa  or  Missouri:  See  Nebraska  v.  Iowa,  143  U. 
S.  359,  12  Sup.  Ct.  Rep.  396,  36  L.  ed.  186 ;  Missouri  v.  Ne- 
braska,  196  U.  S.  23,  25  Sup.  Ct.  Rep.  155,  49  L.  ei  372. 
These  processes  have  been  going  on  for  fifty  years.  Dur- 
ing the  whole  period  of  time  the  state  of  Nebraska  has  ex- 
isted it  has  never  asserted  any  title  or  dominion  over  the 
abandoned  river-bed,  but  has  left  the  riparian  owner  in  full 
possession  and  control  of  the  same  to  the  thread  of  the  stream, 
and  many  fertile  farms  now  occupy  the  place  where  the 
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waters  once  flowed.  When  the  river  abandoned  the  bed  the 
riparian  owner  occupied  it,  claiming  title  thereto,  and  as 
fast  as  it  became  subject  to  useful  purposes  reclaimed  it  for 
agriculture.  For  so  long  a  period,  therefore,  it  has  been 
considered  by  the  authorities  of  the  state  of  Nebraska  that 
the  common  law  is  applicable  to  the  conditions  along  the  Mis- 
souri river,  and  the  fact  of  this  administrative  construction 
of  the  law  by  the  state  authorities,  extending  over  so  many 
years,  is  entitled  to  great,  if  not  controlling,  weight  upon 
this  question.  No  evil  consequences  have  been  pointed  out 
to  us  in  the  brief  of  defendant  in  error,  which  are  liable 
to  occur  to  the  public  welfare  by  the  continuance  of  this 
policy,  nor  are  we  able  to  discern  wherein  there  is  any  such 
change  in  conditions  from  those  which  have  so  long  pre- 
vailed along  this  boundary,  as  would  warrant  the  court  in 
giving  a  new  construction  to  the  rights  of  riparian  pro- 
prietors other  than  that  which  has  been,  at  leastly  tacitly, 
given  by  the  public  authorities  for  so  long  a  time.  Fur- 
ther, we  see  nothing  in  this  doctrine  which  in  anywise  impairs 
or  interferes  with  the  public  right  of  navigation  over  these 
waters.  It  is  true  that,  while  the  Missouri  river  has  been 
declared  by  Congress  to  be  a  navigable  stream,  and  while 
for  many  years  during  the  early  history  of  the  great  North- 
west its  "^^^  waters  furnished  almost  the  only  channel  of 
communication  between  the  settled  portions  of  the  United 
States  and  the  vast  territory  lying  along  its  course  and 
around  its  headwaters,  still  in  later  years,  while  intermit- 
tent attempts  have  been  made  to  re-establish  the  river  as  a 
highway  of  commerce,  the  difSculties  and  disadvantages 
caused  by  its  rapid  current,  its  variable,  erratic  and  incon- 
stant course,  and  the  crumbling  nature  of  the  soil  upon  its 
banks,  have  been  so  great  that  commerce  has  abandoned  its 
waters  and  betaken  itself  to  the  more  reliable,  though  per- 
haps more  expensive,  method  of  transportation  by  rail.  Theo- 
retically, therefore,  the  Missouri  river  is  a  navigable  stream 
along  the  Nebraska  boundary.  Practically,  at  the  present 
time,  its  usefulness  as  a  public  waterway  has  departed.  How- 
ever, in  the  consideration  of  this  case  we  have  treated  it 
as  if  it  were  practically  navigable,  because,  while  improb- 
able, it  is  not  impossible  that  at  some  time  in  the  future,  un- 
der changed  conditions,  these  waters  may  again  become  a 
channel  of  communication  and  intercourse* 
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We  have  seen  that  the  eommon-law  rights  of  riparian 
owners  as  to  accretions  along  the  Irank  of  this  river  is  in 
force  in  this  state;  and  it  is  a  fact  within  the  personal  ob- 
servation of  the  writer  of  this  opinion  that  at  some  points 
on  the  boundary  of  this  state,  by  virtue  of  the  rapid  accre- 
tions which  sometimes  take  place  along  this  stream,  the  pres- 
ent channel  of  the  river  is  removed  to  a  distance  of  more 
than  a  mile  from  where  it  was  thirty  years  ago.  If  no  in- 
jury is  done  to  the  public  right  by  reason  of  the  rapid  and 
numerous  changes  of  the  channel  of  the  Missouri  river  by 
the  action  of  accretion,  by  the  growth  of  sand  bars  and 
islands,  and  the  gradual  filling  up  of  the  intervening  space 
between  them  and  the  bank,  by  which  changes  the  bed  where 
the  river  actually  flowed  is  even  more  fully  and  effectually 
abandoned  than  where,  by  a  sudden  change,  the  river  has 
left  its  bed  and  sought  a  new  one,  how  can  the  public  be 
in  anywise  injured  by  the  latter  form  of  abandonment?  The 
effect  is  the  same  in  both  cases.  Along  the  Missouri  river 
the  change  of  the  ****  bed  to  dry  land  in  the  case  of  accre- 
tion is  sometimes  even  more  rapidly  performed  than  the 
changes  of  the  abandoned  bed  to  dry  land  in  the  case  of 
avulsion,  for  in  such  case  the  abandoned  bed  is  usually  full 
of  water,  which  gradually  evaporates,  and  which  in  many  in- 
stances forms  lakes  which  stand  for  years,  occasionally  filled 
again  by  the  river  in  flood  periods,  a  number  of  these  **  cut- 
off lakes,"  as  they  are  locally  termed,  extending  from  three 
to  eight  or  ten  miles  long  and  occupying  practically  the  whole 
of  the  abandoned  bed  for  many  years. 

The  fact  that  the  rights  of  riparian  owners  are  preserved 
ad  filum  aquae  is  not  inconsistent  with,  and  does  not  inter- 
fere with,  the  right  of  navigation.  The  public  retains  its 
easement  of  the  right  of  passage  along  and  over  the  waters 
of  the  river  as  a  public  highway.  This  is  the  interest  of  the 
public  in  connection  with  such  rivers  which  is  paramount, 
and  which  is  and  should  be  protected  by  the  courts.  If, 
however,  the  river  ceases  to  be  navigable  at  any  particular 
point,  where  by  the  gradual  filling  up  of  its  old  bed,  or  a 
part  of  it,  by  the  process  of  accretion,  or  by  a  sudden  change 
of  its  bed  by  the  carving  out  of  a  new  channel,  the  public 
right  attaches  to  the  waters  of  the  new  channel  to  the  same 
extent  as  it  did  while  it  flowed  in  the  former  bed.  The  pub- 
lic, then,  has  lost  nothing  by  the  change  of  channel.  All 
its  rights  have  been  retained.    As  was  said  long  ago  by  Ul- 
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pian:  ''In  like  manner  if  a  river  leaves  its  bed  and  begins 
to  flow  elsewhere,  whatever  is  done  in  the  old  bed  is  not  sub- 
ject to  the  interdict,  because  not  done  in  a  public  river,  as 
the  bed  belongs  to  the  neighbors  on  each  side,  or  else  the 
bed  belongs  to  the  occupant  if  he  has  fields  marked  off  there- 
on. Certainly  the  bed  ceases  to  be  public.  Also  the  new 
channel  which  the  river  has  made,  although  it  was  private, 
begins,  nevertheless,  to  be  public,  because  it  is  impossible 
that  the  channel  of  a  public  river  should  not  be  public": 
Ware  on  Roman  Water  Law,  sec.  22.  To  hold  otherwise  in 
case  of  a  stream  of  the  characteristics  of  the  Missouri 
river  might  well  lead,  by  way  of  repeated  changes  of  the 
•^^  river's  channel,  to  additions  to  the  public  domain  at  the 
expense  of  adjoining  proprietors.  For  example,  if  in  this 
case  we  should  hold  that  the  bed  of  the  abandoned  stream 
belonged  to  the  state  of  Nebraska,  by  the  same  reasoning 
the  bed  of  the  new  channel  belongs  to  the  state,  and  if  the 
river  should  again  change  its  channel  near  by,  by  another 
avulsion,  thus  leaving  the  new  bed  dry,  the  state  then  would 
be  the  owner  of  the  land  in  two  abandoned  river  beds  and 
also  of  the  bed  of  the  new  channel.  The  property  in  the 
second  and  third  bed  then  would  be  wrested  without  com- 
pensation from  the  property  of  private  individuals.  A  doc- 
trine which  might  work  such  an  injustice  as  this  ought  never 
to  be  adopted  by  a  court  if  any  other  view  is  reasonable. 
The  interest  of  the  public  in  the  waters  and  bed  of  a  navi- 
gable river  is  analogous  to  that  of  the  public  in  a  public 
road.  It  has  the  right  of  passage  over  the  stream  as  it  has 
over  the  road.  The  owner  of  the  land  abutting  upon  a  pub- 
lic road  can  do  nothing  in  any  way  to  interfere  with  the 
rights  of  the  public  in  the  same,  nor  can  the  riparian  owner 
on  the  banks  of  a  navigable  stream  exercise  any  dominion 
over  its  waters  or  over  the  bed  thereof  in  any  manner  in- 
consistent with  or  opposed  to  the  public  easement.  When 
the  public  entirely  abandons  a  public  road  either  by  virtue 
of  nonuser  or  by  its  vacation  through  proper  proceedings, 
it  does  not  retain  the  title  to  the  land  over  which  the  ease- 
ment of  travel  existed,  but  it  reverts  to  the  adjoining  owners 
to  the  middle  of  the  road.  And  so  with  a  navigable  river 
of  this  class,  when  by  reason  of  natural  changes  the  stream 
abandons  the  bed  over  which,  through  the  instrumentality  of 
its  waters,  the  public  has  the  right  to  pass,  the  right  of  pas- 
sage is  as  effectually  abandoned  at  that  point  as  when  a 
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road  is  vacated  and  a  new  one  opened  to  take  its  place.  The 
right  of  the  public  is  to  travel  in  the  new  road,  and  its  right 
and  privilege  to  pass  over  the  old  one  revert  to  the  abutting 
owners;  and  so  with  the  river,  the  public  right  of  naviga- 
tion attaches  to  the  new  channel  of  the  stream  by  virtue  of 
the  change  of  its  waters,  over  which  ^^^  alone  the  right  of 
navigation  can  exist,  and  the  abandoned  bed,  which  is  of  no 
avail  for  public  use  as  a  means  of  travel,  reverts  to  the  ripa- 
rian owners  to  the  thread  of  the  channel  where  the  waters 
flowed.  For  these  reasons,  we  are  satisfied  that  the  common 
law  as  to  the  rights  of  riparian  owners  to  the  abandoned  chan- 
nel of  a  navigable  fresh-water  stream  is  applicable  in  Ne- 
braska, and  not  inconsistent  with  our  laws  or  constitution, 
and  that  therefore  the  plaintiff  is  the  owner  of  the  property 
in  controversy  in  this  action. 

We  have  not  deemed  it  necessary  to  cite  or  particularize 
more  than  a  few  of  the  large  number  of  cases  bearing  upon 
the  proposition  hereinbefore  discussed.  They  may  be  found 
collated  and  distinguished  in  Farnham  on  Waters;  Gould 
on  Waters ;  note  to  23  English  Ruling  Gases,  158 ;  American 
and  English  Encyclopedia  of  Law,  second  edition,  as  well 
as  in  other  standard  works  of  reference.  In  several  instances 
the  courts  of  a  state  lying  upon  the  one  side  of  one  of  our 
great  rivers  hold  and  enforce  the  rule  of  the  common  law, 
and  on  the  other  side  of  the  same  river  the  courts  of  a  sister 
state  declare  that  the  riparian  owner  only  takes  to  high-water 
or  low-water  mark,  as  the  case  may  be.  On  the  whole  mat- 
ter, we  deem  it  best  to  let  well  enough  alone,  and  adhere  to 
the  custom  and  policy  of  this  state  since  its  earliest  settle- 
ment. The  former  opinion  in  this  case  is  set  aside,  the  judg- 
ment of  the  district  court  is  reversed  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 


A  Siparian  Owner  does  not  Own  to  the  Middle  or  thread  of  ft 
navigable  stream,  according  to  some  authorities,  but  only  to  low-water 
mark:  Frank  v.  Goddin,  193  Mo.  390,  112  Am.  St.  Eep.  493.  See,  also^ 
Mobile  Trans.  Co.  v.  Mobile,  128  Ala.  335,  86  Am.  St.  Rep.  143;  Free- 
land  V.  Pennsylvania  B.  B.  Co.,  197  Pa.  529,  80  Am.  St.  Bep.  850.  In 
New  Jersey  riparian  owners  on  a  navigable  stream  above  the  point 
where  the  tide  ebbs  and  flows  have  title  to  the  bed  of  the  stream  to 
the  middle  thereof,  subject  only  to  the  right  of  the  state  to  regulate 
navigation:  Grey  v.  Mayor  etc,  60  N.  J.  £q.  385,  83  Am.  St.  Bep.  642. 

If  a  Change  in  the  Position  of  a  Navigable  Biver  dividing  the  ter- 
ritory of  two  states  la  by  gradual  and  imperceptible  encroachment^ 
or  insensible  recession,  so  that  the  process  cannot  be  detected,  the 
boundary  follows  the  shifting  thread  of  the  stream;  but  if  from  a 
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flood  and  ice  gorge,  or  other  violent  natural  cause,  there  is  a  sudden, 
▼isible  irruption  of  the  water,  whereby  the  land  upon  one  side 
is  degraded  or  submerged,  or  a  new  channel  is  cut  for  the  stream,  the 
boundary  remains  stationary  at  its  former  location,  and  the  boundaries 
of  the  riparian  owner  whose  lands  have  been  affected  remain  un- 
changed: Fowler  v.  Ward,  73  Kan.  511,  117  Am.  St.  Eep.  534,  a^d  see 
the  cases  cited  in  the  cross-reference  note  thereto. 


BLACKER  V.  STATE. 

[74  Neb.  671,  105  N.  W.  302.] 

ORIBflKAL  I«AW — Confessions  as  Evidence. — One  cannot  be 
eonvicted  of  a  felony  upon  his  own  unsupported  extrajudicial  confes- 
sion that  a  crime  has  been  committed.  Such  confession  may  be  suffi- 
cient to  prove  the  defendant's  connection  with  the  criminal  act,  but 
there  must  in  all  cases  be  proof  aliunde  of  the  essential  facts  con- 
stituting the  crime,     (p.  753.) 

W.  S.  Hedrick  and  W.  C.  Brown,  for  the  plaintiff  in  error. 

N.  Brown,  attorney  general,  and  W.  T.  Thompson,  for  the 
defendant  in  error. 

^^^  HOLCOMB,  C.  J.  The  defendant  (plaintiff  in  error) 
was  charged  and  convicted  of  the  crime  of  uttering  a  false, 
fraudulent  and  forged  instrument.  The  forged  instrument 
alleged  to  have  been  uttered  by  the  accused  was  a  warranty 
deed,  purporting  to  convey  title  to  certain  lands  situated  in 
Eeya  Paha  county.  The  verdict  of  guilty  rests  almost  en- 
tirely, if  not  exclusively,  on  an  alleged  written  confession 
of  the  accused  while  under  arrest  and  waiting  trial  for  the 
crime  charged.  The  writing  was  sworn  to  by  the  accused, 
and  was  a  narration  of  purported  facts  as  to  how  the  ac- 
cused and  others  perpetrated  the  forgery  of  the  deed,  the 
uttering  of  which  was  charged  in  the  information.  The 
court  instructed  the  jury:  If  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  crime  of  uttering  a  forged 
deed  was  committed  as  charged,  **and  you  further  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant made  the  confession  given  in  evidence  in  this  case, 
you  should  treat  and  consider  such  confession  precisely  as 
you  would  any  other  evidence  or  testimony ;  and  if  the  jury 
believe  said  confession  to  be  true,  then  you  should  act  on  it 
accordingly.    The  confession  offered  in  evidence  is  compe- 
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tent  evidence  for  yon  to  consider  in  determining  the  guilt 
or  innocence  of  the  defendant  in  this  case."  No  other  in- 
struction regarding  the  alleged  confession  was  given,  nor 
were  any  requested  by  counsel  for  the  accused.  That  the 
accused  signed  and  made  oath  to  the  written  confession  is 
established  beyond  peradventure  of  doubt,  and  there  is  noth- 
ing in  the  record  to  discredit  its  truthfulness.  There  was, 
however,  a  very  serious  controversy  concerning  the  manner 
in  which  the  confession  was  procured,  and  whether  it  was 
freely  and  voluntarily  made,  and  there  was  introduced  more 
or  less  testimony  of  a  conflicting-  character  on  that  point. 
It  was  the  theory  of  the  defense,  to  support  which  there  is 
competent  evidence  in  the  record,  that  the  affidavit  termed  a 
confession  was  procured  to  be  made  for  the  purpose  of  se- 
curing the  extradition  ^'^  of  an  alleged  accomplice  in  the 
forgery  of  the  deed,  with  the  view  of  having  the  prosecut- 
ing witness  compensated  for  the  financial  loss  he  had  sus- 
tained because  of  the  void  deed  which  he  had  obtained  from 
the  accused,  and  the  dismissal  of  the  prosecution.  There  is 
evidence  tending  to  prove  that  it  was  represented  to  the  ac- 
cused that,  by  making  the  affidavit,  requisition  papers  could 
be  procured  for  the  alleged  accomplice,  and  he  would,  be- 
fore being  brought  to  this  state  to  answer  to  the  crime 
charged,  make  good  the  financial  loss  sustained  by  the  prose- 
cuting witness,  and  that,  thereupon,  the  prosecution  of  the 
crime  charged  would  be  terminated,  and  the  accused  thus 
regain  his  liberty.  Whether  the  question  of  the  confession 
being  the  free  and  voluntary  act  of  the  accused,  which  was  a 
mooted  one,  should  not  have  been  submitted  to  the  jury, 
under*  suitable  instructions,  as  a  question  of  fact,  we  need 
not  here  determine,  since  it  is  not  raised  by  the  record. 
What  has  been  said  regarding  this  phase  of  the  case  is  for 
the  purpose  of  more  clearly  presenting  the  error  relied  on 
for  a  reversal  of  the  judgment  of  conviction. 

It  is  earnestly  contended  in  briefis  of  counsel  for  defend- 
ant that  there  is  no  evidence  of  the  corpus  delicti  aside  from 
the  alleged  confession,  and  that  the  confession  alone  is  in- 
sufficient to  support  the  verdict  of  guilty  found  by  the  jury. 
It  seems  to  be  a  well-settled  rule  in  almost  if  not  aU  the 
states  of  the  Union  that  an  extrajudicial  confession  will  not 
be  received  as  conclusive  plenary  evidence,  and  that  there 
must  be  also  proof  of  the  corpus  delicti:  1  Elliott  on  Evi- 
dence, sec.  292,  and  other  authorities  cited.    This  court  has 
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recently  said  that  **one  cannot  be  convicted  of  a  felony  upon 
his  own  unsupported  extrajudicial  confession  that  a  crime 
has  been  committed.  Such  confession  may  be  sufficient  to 
prove  the  defendant's  connection  with  the  criminal  act,  but 
there  must  in  all  cases  be  proof  aliunde  of  the  essential  facts 
constituting  the  crime.'*  It  is  also  said  that,  '* while  a  vol- 
untary confession  is  insufficient,  standing  alone,  to  prove 
that  a  crime  has  been  committed,  it  is  competent  evidence 
of  that  fact,  and  may,  ^^  with  slight  corroborative  circum- 
stances, be  sufficient  to  warrant  a  conviction":  Sullivan  v. 
State,  58  Neb.  796,  79  N.  W.  721.  See,  also,  Davis  v.  State, 
51  Xeb.  301,  70  N.  W.  984;  Priest  v.  State,  10  Neb.  393,  6 
N.  W.  468 ;  Dodge  v.  People,  4  Neb.  220. 

It  is  modestly  contended  by  the  state  that  there  is  found 
in  the  record,  in  addition  to  the  confession,  slight  corroborat- 
ing circumstances  of  the  commission  of  the  crime  charged, 
and  sufficient  to  bring  the  case  within  the  rule  announced 
in  Sullivan  v.  State,  58  Neb.  796,  79  N.  W.  721,  and  to  sup- 
port  the  judgment  of  conviction.  A  careful  perusal  of  the 
evidence  contained  in  the  bill  of  exceptions  has  failed  to 
satisfy  us  that  there  is  any  competent  evidence  of  the  essen- 
tial elements  of  the  crime  charged,  aside  from  the  written 
confession.  It  is  true  there  is  some  evidence  to  prove  that 
the  deed  was  inadequate  to  convey  title  to  the  grantee,  the 
prosecuting  witness,  but  this  does  not  prove,  nor  tend  to 
prove,  that  the  instrument  delivered  to  him  by  the  defend- 
ant was  a  forgery.  We  fail  to  find  anything  in  the  testi- 
mony given  by  the  prosecuting  witness  to  prove  his  title 
failed  because  the  deed  of  conveyance,  which  the  accused 
was  charged  with  uttering,  was  a  forgery.  He  says  he  lost 
the  land  because  of  a  forged  title.  The  record  in  a  civil  ac- 
tion, in  which  the  question  of  title,  and  the  force  and  effect 
of  the  deed  alleged  to  have  been  forged,  and  regarding  which 
the  accused  was  charged  with  uttering,  were  involved,  was 
introduced  without  objection  as  evidence  in  the  case,  but 
subsequent  to  its  introduction,  on  the  objection  and  motion 
of  counsel  for  the  accused,  this  item  of  the  evidence  was  all 
stricken  out  for  all  purposes,  except,  as  evidence  that  the 
prosecuting  witness  had  been  devested  of  his  title  to  the 
land.  This,  of  course,  left  nothing  in  the  way  of  evidence, 
from  which  it  might  be  inferred  that  the  deed  was  a  for^^ed 
instrument,  or  that  the  loss  of  title  was  the  re^^ult  of  a  forged 
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deed,  with  the  uttering  of  which  the  defendant  was  charged 
in  the  information  on  which  he  was  being  prosecuted.  We 
can  find  nowhere  evidence  independent  of  the  written  con- 
fession from  which  the  deduction  is  at  all  warrantable  that 
the  deed  he  was  •'^*  charged  with  feloniously  uttering  was 
in  fact  a  forged  instrument.  There  is  on  this  point  an  utter 
failure  of  proof,  the  confession  alone  excepted;  hence  we 
are  driven  to  the  conclusion  that  the  evidence  is  insufficient 
to  sustain  a  conviction,  and  that  the  judgment  complained 
of  must  be  reversed  and  the  cause  remanded  for  a  new  trial, 
which  is  accordingly  ordered. 


Extrajudicial  ConfesHont  of  ChiUt,  without  corroborative  proof  of  the 
corpus  delicti,  are  insufficient  to  sustain  a  conviction:  See  the  note  to 
Daniels  v.  State,  6  Am.  St.  Rep.  251;  Harris  v.  State,  28  Tex.  App. 
308,  19  Am.  St.  Bep.  837;  WiUard  v.  State,  27  Tex.  App.  386,  11  Am. 
St.  Bep.  197. 


HALTER  V.  STATE. 

[74  Neb.  757,  105  N.  W.  298.] 

CONSTITUTIONAIi  UIW— Use  of  United  SUteg  Flair.— A  stat- 
ute to  prevent  and  punish  the  desecration  of  the  flag  of  the  United 
States  and  to  prevent  its  use  for  advertising  purposes  is  valid,  and 
not  unconstitutional  as  abridging  the  privileges  or  immunities  of  the 
citizen,  nor  as  depriving  any  person  of  life,  fibertj  or  property  with- 
out due  process  of  law.     (p.  756.) 

UNITED  STATES  FLAO— Power  to  Prohibit  Use  of.— The 
power  to  prohibit  the  use  of  the  United  States  flag  does  not  belong 
exclusively  to  the  national  government^  but  may  be  exercised  by  a 
state,     (p.  757.) 

CONSTITUTIONAIi  I«AW— Use  of  United  SUtes  Hag— Class 
Legislation. — A  statute  to  prevent  and  punish  the  desecration  of  the 
flag  of  the  United  States  and  to  prevent  its  use  for  advertising  pur- 
poses is  valid  and  not  unconstitutional  as  special  or  class  legislation, 
(p.  757.) 

CONSTITUTIONAIi  I«AW— Police  Power.— The  state,  in  the 
exercise  of  its  police  power,  has  the  right  to  enact  such  laws  as  are 
calculated  to  promote  the  health,  comfort,  safety  and  welfare  of 
society,  although  such  laws  may  operate  as  an  infringement  upon  the 
personal  liberty  of  the  citizen,  but  such  laws  must  be  in  fact  cal- 
culated to  promote  those  objects;  otherwise  they  are  an  arbitrary 
restraint  on  the  citizen,  and  unconstitutionaL     (p.  758.) 

CONSTITUTIONAIi  IiAW— Police  Power. — ^A  state  has  the  un- 
doubted right,  in  the  exercise  of  its  police  power,  to  legislate  in  the 
interest  of  the  public  peace,  by  preventing  an  improper  use  of  the 
flag  of  the  United  States,     (p.  759.) 

CONSTITUTIONAIi  IiAW— Use  of  United  States  Flag  for  Ad- 
vertlsing  Purposes. — A  statute  to  prevent  and  punish  the  desecratiott^ 
sf  the  flag  of  the  United  States  and  to  prevent  its  use  for  adver* 
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tising  purposes,  is  not  unconstitutional  as  operating  to  deprive  those 
engaged  in  traffic  in  intoxicating  liquors  of  their  property,  advertised 
by  means  of  such  flag,  without  due  process  of  law.     (pp.  759,  760.) 

POUOE  POWEB — ^Patents  and  Trademarks. — A  patent  or 
trademark  puts  no  restraint  upon  a  state  in  the  exercise  of  its  police 
power,  beyond  the  restraint  imposed  with  respect  to  property  gen- 
erally,    (p.  760.) 

C!ooper  &  Dunn  and  S.  B.  Rush,  for  the  plaintiffs  in  error. 

P.  N.  Prout,  attorney  general,  and  N.  Brown,  for  the  de- 
fendant in  error. 

'^^'^  ALBERT,  C.  The  defendant  was  convicted  of  a  vio- 
lation of  the  statute  entitled  ''An  act  to  prevent  and  punish 
the  desecration  of  the  flag  of  the  United  States" :  Laws  1903, 
c.  139. 

It  is  conclusively  established  that  the  defendants  were 
"^^  engaged  in  selling  intoxicating  liquors  at  retail,  and  sold 
and  offered  for  sale  beer  contained  in  bottles,  to  which  was 
attached  a  label  on  which  there  was  printed  a  representation 
of  the  flag  of  the  United  States,  and  that  such  label  was  so 
used  to  advertise  the  beer  and  distinguisfi  it  from  other 
products  of  a  like  nature.  It  is  admitted  that  the  beer  was 
sold  to  the  defendants  by  a  brewing  company  in  the  bottles 
thus  labeled,  and  that  the  representation  of  the  flag  thereon 
is  a  part  of  the  registered  trademark  of  the  brewing  com- 
pany. It  is  now  claimed  that  the  statute  under  which  the 
defendants  were  convicted  is  unconstitutional,  and  conse- 
quently that  the  judgment  of  conviction  must  be  reversed. 
The  statute  is  as  follows: 

"Section  1.  Any  person  who  in  any  manner,  for  exhibition 
or  display,  shall  place,  or  cause  to  be  placed,  any  word,  figure, 
mark,  picture,  design,  drawing,  or  any  advertisement  of  any 
nature,  upon  any  flag,  standard,  color,  or  ensign,  of  the 
United  States  of  America,  or  shall  expose  or  cause  to  be  ex- 
posed to  public  view  any  such  flag,  standard,  color,  or  ensign, 
upon  which  shall  be  printed,  painted,  or  otherwise  placed^ 
or  to  which  shall  be  attached,  appended,  affixed,  or  annexed, 
any  word,  figure,  mark,  picture,  design  or  drawing,  or  any 
advertisement  of  any  nature,  or  who  shall  expose  to  public 
view,  manufacture,  sell,  expose  for  sale,  give  away,  or  have 
in  possession  for  sale,  or  to  give  away  or  for  use  for  any 
purpose,  any  article,  or  substance,  being  an  article  of  mer> 
chandise,  or  a  receptacle  of  merchandise  upon  which  shall 
have  been  printed,  painted,  attached,  or  otherwise  placed,  a 
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representation  of  any  such  flag,  standard,  color,  or  ensign,  to 
advertise,  call  attention  to,  decorate,  mark,  or  distingaish, 
the  article,  or  substance  on  which  so  placed,  or  who  shall 
publicly  mutilate,  deface,  defile,  or  defy,  trample  upon,  or 
cast  contempt,  either  by  words  or  act,  upon  any  such  flag, 
standard,  color,  or  ensign,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  be  punished  by  a  fine  not  exceeding  one 
hundred  dollars,  or  by  imprisonment  '^^  for  not  more  than 
thirty  days,  or  both,  in  the  discretion  of  the  court. 

''Sec.  2.  The  words,  flag,  color,  ensign,  as  used  in  this  act 
shall  include  any  flag,  standard,  ensign,  or  any  picture  or 
representation,  or  either  thereof,  made  of  any  substance,  or 
represented  on  any  substance,  and  of  any  size,  evidently  pur- 
porting to  be,  either  of,  said  flag,  standard,  color  or  ensign, 
of  the  United  States  of  America,  or  a  picture,  or  a  represen- 
tation, of  either  thereof,  upon  which  shall  be  shown  the  col- 
ors, the  stars,  and  the  stripes,,  in  any  number  of  either  thereof, 
or  by  which  the  person  seeing  the  same,  without  deliberation 
may  believe  the  same  to  represent  the  flag,  color,  standard,  or 
ensign  of  the  United  States  of  America. 

"Sec.  3.  This  act  shall  not  apply  to  any  act  permitted 
by  the  statutes  of  the  United  States  of  America  or  by  the 
United  States  army  and  navy  regulations,  nor  shall  it  be 
construed  to  apply  to  a  newspaper,  periodical,  book,  pam- 
phlet, circular,  certificate,  diploma,  warrant,  or  commission 
of  appointment  to  office,  ornamental  picture,  article  of  jew- 
elry, or  stationery  for  use  in  correspondence,  on  any  of  which 
shall  be  printed,  painted,  or  placed,  said  flag,*  disconnected 
from  any  advertisement." 

The  defendants  take  the  position  that  the  act  contravenes 
section  1  of  the  fourteenth  amendment  to  the  federal  consti- 
tution, which  prohibits  the  states  from  making  or  enforcing 
any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,  or  which  shall  deprive  any  per- 
son of  life,  liberty  or  property  without  due  process  of  law, 
and  the  provisions  of  the  state  constitution  against  special 
or  class  legislation.  This  position  is  supported  by  two  cases : 
Rulistrat  v.  People,  185  111.  133,  76  Am.  St.*Rep.  30,  57  N.  E. 
41,  49  L.  R.  A.  181,  and  People  v.  Van  De  Carr,  178  N.  T. 
425,  102  Am.  St.  Rep. '516,  70  N.  E.  965,  66  L.  R.  A.  189. 
In  each  of  these  cases  a  statute  substantially  like  the  one 
under  consideration  was  held  unconstitutional.  The  Illinois 
case  rests  on  three  propositions,  which  for  convenience  we 


Oct.  1905.]  Halter  v.  State.  757 

shall  consider  out  of  the  order  in  which  they  arc  there  dis- 
cussed. 

^^^  As  to  the  first,  namely,  that  the  act  was  unconstitu- 
tional, '*as  depriving  a  citizen  of  the  United  States  of  the 
right  of  exercising  a  privilege  impliedly,  if  not  expressly, 
granted  to  him  by  the  federal  constitution,"  little  need  be 
said.  The  right  to  advertise  whisky,  beer,  tobacco  and  other 
articles  of  merchandise  by  the  use  of  the  national  flag  is  cer- 
tainly not  the  subject  of  an  express  constitutional  grant,  and 
it  can  be  said  to  be  impliedly  granted  only  in  the  sense  that, 
like  an  infinite  number  of  other  acts,  it  is  not  prohibited.  If 
the  fact  that  an  act  or  course  of  action  is  not  prohibited  by 
the  federal  constitution  gives  a  citizen  of  the  United  States 
a  right  which  the  state  is  powerless  to  abridge  or  restrict,  the 
sphere  of  state  legislation  is  more  circumscribed  than  has 
been  generally  supposed,  and  our  criminal  code  is  lar^cely 
waste  paper.  A  moment's  reflection  would  seem  sufficient 
to  show  that  the  proposition  is  utterly  unsound.  Nor  can  we 
agree  with  counsel  that  the  federal  government  has  the  ex- 
clusive power  to  regulate  the  use  of  the  national  flag.  It  is 
not  infrequent  that  the  same  act  is  an  offense  against  both 
the  state  and  federal  governments.  Counterfeiting  furnishes 
an  apt  illustration.  The  power  "to  provide  for  the  punish- 
ment of  counterfeiting  the  securities  and  current  coin  of  the 
United  States"  is  expressly  given  to  Congress,  but  the  offense 
is  also  punishable  under  the  laws  of  the  several  states,  the 
validity  of  which  was  upheld  in  Fox  v.  Ohio,  5  How.  (U.  S.) 
410,  12  L.  ed.  213. 

The  second  proposition  to  be  noticed  is  that  *'the  act  is 
also  unduly  discriminating  and  partial  in  its  character." 
This  proposition  is  based  on  the  exceptions  to  the  general 
provisions  of  the  act.  The  exceptions  enumerated  in  the  Illi- 
nois act  are  fewer  than  in  our  own,  but  we  do  not  think  it 
can  fairly  be  said  that  in  either  case  they  render  the  act  un- 
duly discriminating  or  partial.  Neither  act  is  aimed  against 
any  individual  or  class  of  individuals,  but  against  certain 
acts.  If  it  were  competent  for  the  legislature  to  deal  wnth 
the  subject,  it  was  clearly  competent  for  it  to  define  the  crime 
of  desecration,  and  to  specify  '^^^  the  acts  constituting  the 
offense.  Every  use  of  the  flag  not  included  in  such  defini- 
tion or  specification  would  be  impliedly  excepted  from  the 
operation  of  the  act,  and  it  would  seem  wholly  immaterial 
that  the  legislature  saw  fit  to  make  some  acts  the  subject  of 
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an  express  exception,  instead  of  narrowing  the  definition  of 
the  crime,  or  the  specification  of  the  acts  constituting  it,  in 
such  a  way  as  to  exclude  the  acts  included  in  such  exception. 
Besides,  there  is  nothing  in  the  state  or  federal  constitution 
which  forbids  the  classification  of  subjects  for  legislation,  so 
long  as  the  classification  is  not  arbitrary :  Lancashire  Ins.  Co. 
V.  Bush,  60  Neb.  116,  82  N.  W.  313,  and  cases  cited.  There 
this  court  held  that  the  statute  providing  for  the  taxing  of 
an  attorney's  fee  against  a  defeated  insurance  company  was 
valid  legislation :  See,  also,  Rosenbloom  v.  State,  64  Neb.  342, 
89  N.  W.  1053,  57  L.  R.  A.  922 ;  State  v.  Montgomery,  92  Me. 
433,  43  Atl.  13 ;  Ex  parte  Thornton,  4  Hughes,  22p,  12  Fed. 
538;  Davis  v.  State,  51  Neb.  301,  70  N.  W.  984.  In  this 
instance,  the  classification  does  not  appear  to  be  an  arbitrary, 
but  a  most  natural  one.  It  is  a  matter  of  common  knowledge 
that  the  use  of  the  flag  for  advertising  purposes  offends  the 
sensibilities  of  a  large  portion  of  our  people.  The  statute 
is  directed  against  the  use  of  the  flag  for  that  purpose,  but 
excepts  from  its  provisions  certain  uses  to  which  the  most 
sensitive  could  not  object.  Without  such  exception,  either 
express  or  implied,  the  statute  would  be  oppressive,  if  not  ab- 
surd. 

We  come  now  to  the  remaining  proposition  on  which  the 
Illinois  case  rests,  namely,  that  the  statute  is  an  infringe- 
ment upon  the  personal  liberty  guaranteed  by  the  state  and 
federal  constitutions.  The  court  in  that  case  recognizes  the 
right  of  the  state,  in  the  exercise  of  its  police  power,  to  enact 
such  laws  as  are  calculated  to  promote  the  health,  comfort, 
safety  and  welfare  of  society,  although  such  laws  may  oper- 
ate as  an  infringement  upon  the  personal  liberty  of  the  citi- 
zen, but  holds  that  such  laws  must  be  in  fact  calculated  to 
promote  those  objects,  or  some  of  them;  otherwise,  they  are 
an  arbitrary  restraint  on  the  citizen  and  unconstitutional. 
Such  is  the  generally  ^®^  accepted  doctrine.  Lochner  v.  New 
York,  198  U.  S.  45,  25  Sup.  Ct.  Rep.  539,  49  L.  ed.  937, 
contains  a  discussion  of  the  police  power  of  the  states,  and 
an  examination  of  many  cases  bearing  on  the  subject.  After 
a  somewhat  length:^  discussion  of  the  doctrine  just  referred 
to,  the  court,  in  Ruhstrat  v.  People,  185  111.  133,  76  Am.  St. 
Rep.  30,  57  N.  E.  41,  49  L.  R.  A.  181,  held  that  the  statute 
was  not  calculated  to  promote  any  of  the  objects  just  enum- 
erated, and  was  therefore  unconstitutional  and  void.  Again, 
we  find  ourselves  unable  to  agree  with  a  court  to  whose  opin- 
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ions,  ordinarily,  we  attach  great  weight.  Patriotism  has  ever 
been  regarded  as  the  highest  civic  virtue,  and  whatever  tends 
to  foster  that  virtue  certainly  makes  for  the  common  good. 
That  familiarity  breeds  contempt  has  the  force  of  a  maxim. 
That  contempt  or  disrespect  for  an  emblem  begets  a  like 
state  of  mind  toward  that  for  which  it  stands  is  a  psychologi- 
cal law  which  underlies  the  canons  against  profanation  which 
abound  in  every  system  of  religious  instruction.  Such  inhi- 
bitions against  the  irreverent  use  of  sacred  things  are  not 
mere  arbitrary  f ulminations,  but  are  grounded  on  sound  prac- 
tical considerations  and  the  conviction  that  such  use  of  the 
sacred  emblems  of  religion  is  inimical  to  the  cause  of  religion 
itself.  The  legislation  under  consideration  may  be  justified 
on  the  same  principle.  The  flag  is  the  emblem  of  national 
authority.  To  the  citizen  it  is  an  object  of  patriotic  adora- 
tion, emblematic  of  all  for  which  his  country  stands — ^her 
institutions,  her  achievements,  her  long  roster  of  heroic  dead, 
the  story  of  her  past,  the  promise  of  her  future ;  and  it  is  not 
fitting  that  it  should  become  associated  in  his  mind  with  any- 
thing less  exalted,  nor  that  it  should  be  put  to  any  mean  or 
ignoble  use. 

Moreover,  that  the  citizen  resents  any  improper  use  of  the 
flag  of  his  country,  and  that  his  resentment  is  frequently 
carried  to  the  extent  of  a  breach  of  the  peace,  are  matters 
of  common  knowledge.  The  state  has  the  undoubted  right 
to  legislate  in  the  interest  of  the  public  peace.  As  was  said 
in  Updegraph  v.  Commonwealth,  11  Serg.  &  B.  (Pa.)  394: 
''•*  **An  offense  against  the  public  peace  may  consist  either 
of  an  actual  breach  of  the  peace,  or  doing  that  which  tends 
to  provoke  and  excite  others  to  do  it.  Within  the  latter  de- 
scription fall  all  acts  and  all  attempts  to  produce  disorder, 
by  written,  printed,  or  oral  communications,  for  the  purpose 
of  generally  weakening  those  religious  and  moral  restraints, 
without  the  aid  of  which  mere  legislative  provisions  would 
prove  ineffectual." 

The  doctrine  announced  in  that  case  seems  peculiarly  ap- 
plicable to  the  case  in  hand,  and  to  justify  the  act  in  question 
as  a  valid  exercise  of  the  police  power  of  the  state.  In  People 
V.  Van  De  Carr,  178  N.  Y.  425,  102  Am.  St.  Rep.  516,  70  N. 
E.  965,  66  L.  R.  A.  189,  the  act  was  not  held  wholly  void,  but 
only  in  so  far  as  it  applies  to  articles  manufactured  and  in 
existence  when  the  act  went  into  effect.  To  that  extent  it 
was  held  unconstitutional  as  in  contravention  of  the  constitu- 
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tional  provision  that  no  person  shall  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law.  If  the  statute 
is  vulnerable  to  that  objection,  it  would  seem  that  a  large 
number  of  our  penal  statutes,  commonly  regarded  as  valid, 
must  fall  by  the  same  rule.  When  our  act  against  taking 
fish  with  a  seine  went  into  effect,  there  were  doubtless  many 
seines  manufactured  and  in  existence.  The  same  mav  be  said 
of  swivel-guns,  when  the  act  making  it  unlawful  to  kill  cer- 
tain wild  water-fowl  with  such  guns  became  a  law.  But  to 
our  knowledge  it  has  never  been  seriously  claimed  that  either 
of  such  acts  is  unconstitutional  and  void  to  the  extent  that  it 
applies  to  '' articles  manufactured  and  in  existence  when  the 
act  went  into  effect."  By  sweeping  prohibitory  legislation, 
those  engaged  in  the  manufacture  and  sale  of  intoxicating 
liquors  were  put  out  of  business  in  the  state  of  Kansas,  and 
property  whose  chief  value  consisted  in  its  use  in  connection 
with  the  manufacture  and  sale  of  such  liquors  was  rendered 
practically  valueless.  The  validity  of  this  legislation  was 
assailed  on  the  ground  that  it  operated  to  deprive  those  en- 
gaged in  the  traffic  in  intoxicating  liquors  of  their  property 
without  due  process  of  law :  Mugler  v.  Kansas,  123  U.  S.  623, 
8  Sup.  Ct.  Rep.  273,  31  L.  ed.  205.  Considering  that  feature 
of  the  case,  the  court  said:  ''**  ** Lawful  state  legislation,  in 
the  exercise  of  the  police  powers  of  the  state,  to  prohibit  the 
manufacture  and  sale  within  the  state  of  spirituous,  malt, 
vinous,  fermented,  or  other  intoxicating  liquors,  to  be  used 
as  a  beverage,  may  be  enforced  against  persons  who,  at  the 
time,  happen  to  own  property  whose  chief  value  consists  in 
its  fitness  for  such  manufacturing  purposes,  without  compen- 
sating them  for  the  diminution  in  its  value  resulting  from 
such  prohibitory  enactments." 

Nor  does  the  fact  that  the  fiag  was  a  part  of  the  trade- 
mark of  the  brewing  company  place  the  defendants  in  any 
more  favorable  position.  To  the  extent  that  the  trademark 
is  property,  it  comes  within  what  has  already  been  said.  A 
patent  or  trademark  puts  no  restraint  upon  the  state  in  the 
exercise  of  its  police  power  beyond  the  restraint  imposed  with 
respect  to  property  generally:  Patterson  v.  Kentucky,  97  U. 
S.  501,  24  L.  ed.  ill5. 

We  have  gone  over  the  act  in  the  light  of  excellent  briefs 
on  either  side  and  have  reached  the  conclusion  that  it  is  not 
only  a  valid  piece  of  legislation,  but  one  well  calculated  to 
promote  the  common  weaL 
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It  is  therefore  recommended  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Duffie  and  Jackson,  CO.,  concur. 

By  the  COURT.     For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 


The  Decision  in  tbe  Principal  Case  was  affirmed  in  the  supreme  court 
of  the  United  States  (Halter  v.  State,  205  U.  S.  34,  27  Sup.  Ct.  Rep. 
419,  51  L.  ed.  696),  Mr.  Justice  Harlan  delivering  the  opinion  of  the 
court  therein  as  follows: 

''This  case  involves  the  validity,  under  the  constitution  of  the 
United  States,  of  an  act  of  the  atate  of  Nebraska,  approved  April  8, 
1903,  entitled  'An  Act  to  Prevent  and  Punish  the  Desecration  of  the 
Flag  of  the. United  States. 't 


i"  '§  2375g.  Any  person  who,  in  any  manner,  for  exhibition  or  dis- 
play, shall  place,  or  cause  to  be  placed,  any  word,  figure,  mark,  pic- 
ture, design,  drawing,  or  any  advertisement  of  any  nature,  upon  any  flag:, 
standard,  color,  or  ensign  of  the  United  States  of  America,  or  shall 
expose  or  cause  to  be  exposed  to  public  view  any  auch  flag,  standard, 
color,*  or  ensign,  upon  which  shall  be  printed,  painted,  or  otherwise 
placed,  or  to  which  shall  be  attached,  appended,  affixed,  or  annexed, 
any  word,  figure,  mark,  picture,  design,  or  drawing,  or  any  advertise- 
ment of  any  nature,  or  who  shall  expose  to  public  view,  manufacture, 
sell,  expose  for  sale,  give  away,  or  have  in  possession  for  sale,  or  to 
give  away,  or  for  use  for  any  purpose,  any  article  or  substance,  being 
an  article  of  merchandise  or  a  receptacle  of  merchandise,  upon  which 
shall  have  been  printed,  painted,  attached,  or  otherwise  placed,  a 
representation  of  any  such  flag,  standard,  color,  or  ensign,  to  advertise, 
call  attention  to,  decorate,  mark,  or  distinguish,  the  article,  or  sub- 
stance on  which  so  placed,  or  who  shall  publicly  mutilate,  deface,  de- 
file, or  defy,  trample  upon  or  cast  contempt,  either  by  words  or  act, 
upon  any  such  flag,  standard,  color,  or  ensign,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall  be  punished  by  a  fine  not  exceeding  $100, 
or  by  imprisonment  for  not  more  than  thirty  days,  or  both,  in  the 
discretion  of  the  court. 

<<  <§  2375h.  The  words  flag,  color,  ensign,  as  used  in  this  act,  shall 
include  any  flag,  standard,  ensign,  or  any  picture  or  representation, 
or  either  thereof,  made  of  any  substance,  or  represented  on  any  sub- 
stance, and  of  any  size,  evidently  purporting  to  be,  either  of  said 
flag,  standard,  color,  or  ensign,  of  the  United  States  of  America,  or  a 
picture  or  a  representation  of  either  thereof,  upon  which  shall  be 
shown  the  colors,  the  stars,  and  the  stripes,  in  any  number  of  either 
thereof,  or  by  which  the  person  seeing  the  same,  without  deliberation, 
may  believe  the  same  to  represent  the  flag,  color,  standard,  or  ensign 
of  the  United  States  of  America. 

'*  '§  2375i.  This  act  shall  not  apply  to  any  act  permitted  by  the 
statutes  of  the  United  States  of  America,  or  by  the  United  States 
Army  and  Navy  regulations,  nor  shall  it  be  construed  to  apply  to  a 
newspaper,  periodical,  book,  pamphlet,  circular,  certificate,  diploma, 
warrant,  or  commission  of  appointment  to  office,  ornamental  picture, 
article  of  jewelry,  or  stationery  for  use  in  correspondence,  on  any  of 
which  shall  be  printed,  painted,  or  placed,  said  flag,  disconnected  from 
anv  advertisement':  1  Cobbey'a  Annotated  Statutes  (Neb.),  1903.  c. 
139. 
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''The  act|  among  other  things,  makes  it  a  misdemeanor,  punishable 
)>y  fine  or  imprisonment,  or  both,  for  anyone  to  sell,  expose  for  sale, 
or  have  in  possession  for  sale,  any  artiele  of  merchandise  upon  whicb 
shall  have  been  printed  or  placed,  for  purposes  of  advertisement,  a 
representation  of  the  flag  of  the  United  States.  It  expressly  excepted, 
however,  from  its  operation  any  newspaper,  periodical,  book,  etc.,  on 
which  should  be  printed,  painted,  or  placed  a  representation  of  the 
flag  'disconnected  from  any  advertisement':  1  Cobbey's  Annotated 
Statutes  (Neb.),  1^03,  c.  139. 

' '  The  plaintiffs  in  error  were  proceeded  against  by  criminal  informa- 
tion upon  the  charge  of  having,  in  violation  of  the  statute,  unlawfully 
exposed  to  public  view,  sold,  exposed  for  sale,  and  had  in  their  pos- 
session for  sale,  a  bottle  of  beer  upon  which,  for  purposes  of  advertise- 
ment, was  printed  and  painted  a  representation  of  the  flag  of  the 

United  States. 

"The  defendants  pleaded  not  guilty,  and  at  the  trial  insisted  that 

the  statute  in  question  was  null  and  void,  as  infringing  their  personal 

liberty  guaranteed  by  the  fourteenth  amendment  of  the  constitution 
of  the  United  States,  and  depriving  them,  as  citizens  of  the  United 

States,  of  the  right  of  exercising  a  privilege  impliedly,  if  not  ex- 
pressly, guaranteed  by  the  federal  constitution;  also,  that  the  statute 
was  invalid  in  that  it  permitted  the  use  of  the  flag  by  publishers, 
newspapers,  books,  periodicals,  etc.,  under  certain  circumstances,  thus, 
it  was  alleged,  discriminating  in  favor  of  one  class  and  against  others. 
These  contentions  were  overruled,  and  the  defendants,  having  been 
found  guilty  by  a  jury,  were  severally  adjudged  to  pay  a  fine  of  fifty 
dollars  and  the  costs  of  the  prosecution.  Upon  writ  of  error  the  judg- 
ments were  affirmed  by  the  supreme  court  of  Nebraska,  and  the  ease 
has  been  brought  here  upon  the  grounrd  that  the  final  order  in  that 
court  deprived  the  defendants,  respectively,  of  rights  specially  set  up 
and  claimed  under  the  constitution  of  the  United  States. 

"It  may  be  well  at  the  outset  to  say  that  Congress  has  established 
no  regulation  as  to  the  use  of  the  flag,  except  that  in  the  act  ap- 
proved February  20,  1905,  authorizing  the  registration  of  trademarks 
in  commerce  with  foreign  nations  and  among  the  states,  it  was  pro- 
vided that  no  mark  shall  be  refused  as  a  trademark  on  account  of  its 
nature  'unless  such  mark  ....  consists  of  or  comprises  the  flag  or 
coat-of-arms  or  other  insignia  of  the  United  States,  or  any  simulation 
thereof,  or  of  any  state  or  municipality,  or  of  any  foreign  nation': 
33  Stats,  at  Large,  724,  sec.  5,  c.  592;  U.  S.  Comp.  Stats.  Supp.  1905, 
p.  670. 

"The  importance  of  the  questions  of  constitutional  law  thus  raised 
will  be  recognized  when  it  ifl  remembered  that  more  than  half  of  the 
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states  of  the  Union  have  enacted  statutes!  substantially-  similar,  in 
their  general  scope,  to  the  Nebraska  statute.  That  fact  is  one  of  such 
significance  as  to  require  us  to  pause  before  reaching  the  conclusion 
that  a  majority  of  the  states  have,  in  their  legislation,  violated  the 
constitution  of  the  United  States.  Our  attention  is  called  to  two  cases 
in  which  the  constitutionality  of  such  an  enactment  has  been  denied — 
Ruhstrat  v.  People,  185  HI.  133,  76  Am.  St.  Bep.  30,  57  N.  E.  41,  49 
L.  B.  A.  181;  People  ex  rel.  McPike  v.  Van  De  Carr,  178  N.  T.  425, 
102  Am.  St.  Bep.  516,  70  N.  B.  965,  66  L.  B.  A.  189.  In  the  Illinois 
case  the  statute  was  held  to  be  unconstitutional  as  depriving  a  citizen 
of  the  United  States  of  the  right  of  exercising  a  privilege  impliedly, 
if  not  expressly,  granted  by  the  federal  constitution,  as  unduly  dis- 
criminating and  partial  in  its  character,  and  as  infringing  the  personal 
liberty  guaranteed  by  the  state  and  federal  constitutions.  In  the 
other  case,  decided  by  the  court  of  appeals  of  Kew  York,  the  statute, 
in  its  application  to  articles  manufactured  and  in  existence  when  it 
went  into  operation,  was  held  to  be  in  violation  of  the  federal  con- 
stitution, as  depriving  the  owner  of  property  without  due  process  of 
law,  and  as  taking  private  property  for  public  uae  without  just  com- 
pensation. 

''In  our  consideration  of  the  questions  presented  we  must  not  over- 
look certain  principles  of  constitutional  construction,  long  ago  estab- 
lished and  steadily  adhered  to,  which  preclude  a  judicial  tribunal  from 
holding  a  legislative  enactment,  federal  or  state,  unconstitutional  and 
void,  unless  it  be  manifestly  so.  Another  vital  principle  is  that,  ex- 
cept as  restrained  by  its  own  fundamental  law,  or  by  the  supreme  law 
of  the  land,  a  state  possesses  all  legislative  power  consistent  with  a 
republican  form  of  government;  therefore  each  state,  when  not  thus 
restrained,  and  so  far  as  this  court  is  concerned,  may,  by  legislation, 
provide  not  only  for  the  health,  morals,  and  safety  of  its  people,  but 
for  the  common  good,  as  involved  in  the  well-being,  peace,  happiness 
and  prosperity  of  the  people. 

"Guided  by  these  principles,  it  would  seem  difficult  to  hold  that 
the  statute  of  Nebraska,  in  forbidding  the  use  of  the  flag  of  the  United 
States  for  purposes  of  mere  advertisement,  infringes  any  right  pro- 
tected by  the  constitution  of  the  United  States,  or  that  it  relates  to  a 


t"Ariz.,  Rev.  Stats.  1901,  p.  1295;  Colo.,  3  Mills'  Ann.  Stats.,  Rev. 
Supp.  1891-1905,  p.  542;  Conn.,  Gen.  Stats.  1902,  p.  387;  Cal.  Stats. 
1899,  p.  46;  Del.,  22  Sees.  Laws,  p.  982;  Hawaii,  Sess.  Laws  1905,  p. 
20;  Idaho,  Sess.  Laws  1905,  p.  328;  111.,  Sess.  Laws  1899,  p.  234;  Ind., 
Acts  1901,  p.  351;  Kan.,  Gen.  Stats.  1905,  sec.  2442,  p.  499;  Me.,  Rev. 
Stats.  1903,  p.  911;  Md.,  Laws  1902,  p.  720;  Mass.,  2  Rev.  Laws  1902, 
p.  1742;  Mich.,  Pub.  Acts  1901,  p.  139;  Minn.,  Rev.  Laws  1905,  sec. 
5180;  Mo.,  2  Ann.  Stat.  1906,  sec.  2352;  Mont.,  Laws  1905,  p.  143: 
N.  H.,  Pub.  Stats.  1901,  p.  810;  N,  J.,  Laws  1904,  p.  34;  N.  Mex.,  Laws 
1903,  p.  121;  N.  Y.,  Laws  1906,  vol.  1,  p.  973;  N.  Dak.,  Laws  1901,  p. 
103;  Ohio,  Laws  1902,  p.  305;  Or.,  Gen.  Laws  1901,  p.  286;  R.  I.,  Sess. 
Acts  Jan.  &  Dec.  1902,  p.  65;  Utah,  Laws  1903,  p.  29;  Vt.,  Laws  1898, 
p.  93;  Wis.,  Laws  1901,  p.  173;  Wyo.,  Laws  1905,  p.  86. 
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subject  ezclnsively  committed  to  the  national  government.  From  the 
earliest  periods  in  the  history  of  the  human  race,  banners,  standards, 
and  ensigns  have  been  adopted  as  symbols  of  the  power  and  history 
of  the  peoples  who  bore  them.  It  is  not,  then,  remarkable  that  the 
American  people,  acting  through  the  legislative  branch  of  the  govern- 
ment, early  in  their  history,  prescribed  a  flag  aa  symbolical  of  the 
existence  and  sovereignty  of  the  nation.  Indeed,  it  would  have  been 
extraordinary  if  the  government  had  started  this  country  upon  its 
marvelous  career  without  giving  it  a  flag  to  be  recognized  as  the 
emblem  of  the  American  Republic.  For  that  flag  every  true  American 
has  not  simply  an  appreciation,  but  a  deep  affection.  No  American, 
nor  any  foreign-bom  person  who  enjoys  the  privileges  of  American 
citizenship,  ever  looks  upon  it  without  taking  pride  in  the  fact  that 
he  lives  under  this  free  government.  Hence,  it  has  often  occurred 
that  insults  to  a  flag  have  been  the  cause  of  war,  and  indignities  put 
upon  it,  in  the  presence  of  those  who  revere  it,  have  often  been 
resented  and  sometimes  punished  on  the  spot. 

"It  may  be  said  that,  as  the  flag  is  an  emblem  of  national  sover- 
eignty, it  was  for  Congress  alone,  by  appropriate  legislation,  to  pro- 
hibit its  use  for  illegitimate  purposes.  We  cannot  yield  to  this  view. 
If  Congress  has  not  chosen  to  legislate  on  this  subject,  and  if  an 
enactment  by  it  would  supersede  state  laws  of  like  character,  it  does 
not  follow  that,  in  the  absence  of  national  legislation,  the  state  is 
without  power  to  act.  There  are  matters  which,  by  legislation,  may 
be  brought  within  the  exclusive  control  of  the  general  government, 
but  over  which,  in  the  absence  of  national  legislation,  the  state  may 
exert  some  control  in  the  interest  of  its  own  people.  For  instance,  it 
is  well  established  that,  in  the  absence  of  legislation  by  Congress,  a 
state  may,  by  different  methods,  improve  and  protect  the  navigation 
of  a  water  way  of  the  United  States,  wholly  within  the  boundary  of 
such  state.  So,  a  state  may  exert  its  power  to  strengthen  the  bonds 
of  the  Union,  and  therefore,  to  that  end,  may  encourage  patriotism 
and  love  of  country  among  its  people.  When,  by  its  legislation,  the 
state  encourages  a  feeling  of  patriotism  toward  the  nation,  it  neces- 
sarily encourages  a  like  feeling  toward  the  state.  One  who  loves  the 
Union  will  love  the  state  in  which  he  resides,  and  love  both  of  the 
common  country  and  of  the  state  will  diminish  in  proportion  as  re- 
spect for  the  flag  is  weakened.  Therefore  a  state  will  be  wanting 
in  care  for  the  well-being  of  its  people  if  it  ignores  the  fact  that  they 
regard  the  flag  as  a  symbol  of  their  country's  power  and  prestige, 
and  will  be  impatient  if  any  open  disrespect  is  shown  toward  it.  B^ 
the  statute  in  question  the  state  has  in  substance  declared  that  no 
one  subject  to  its  jurisdiction  shall  use  the  flag  for  purposes  of  trade 
and  traffic — a  purpose  wholly  foreign  to  that  for  which  it  was  pro- 
vided by  the  nation.  Such  a  use  tends  to  degrade  and  cheapen  the 
flag  in  the  estimation  of  the  people,  as  well  as  to  defeat  the  object 
of  maintaining  it  as  an  emblem  of  national  power  and  national  honor. 
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And  we  cannot  hold  that  any  privilege  of  American  citizenship  or 
that  any  right  of  personal  liberty  is  violated  by  a  state  enactment 
forbidding  the  flag  to  be  used  as  an  advertisement  on  a  bottle  of  beer. 
It  is  familiar  law  that  even  the  privileges  of  citizenship  and  the  rights 
inhering  in  personal  liberty  are  subject,  in  their  enjoyment,  to  such 
reasonable  restraints  as  may  be  required  for  the  general  good.  Nor 
can  we  hold  that  anyone  has  a  right  of  property  which  is  violated 
by  such  an  enactment  as  the  one  in  question.  If  it  be  said  that  there 
is  a  right  of  property  in  the  tangible  thing  upon  which  a  representa- 
tion of  the  flag  has  been  placed,  the  answer  is  that  such  representa- 
tion— which,  in  itself,  cannot  belong,  as  property,  to  an  individual — 
has  been  placed  on  such  thing  in  violation  of  law,  and  subject  to  the 
power  of  government  to  prohibit  its  use  for  purposes  of  advertisement. 

"Looking,  then,  at  the  provision  relating  to  the  placing  of  repre- 
sentations of  the  flag  upon  articles  of  merchandise  for  purposes  of 
advertising,  we  are  of  opinion  that  those  who  enacted  the  statute 
knew,  what  is  known  of  all,  that  to  every  true  American  the  flag  is 
the  symbol  of  the  nation 's  power — the  emblem  of  freedom  in  its  truest, 
best  sense.  It  is  not  extravagant  to  say  that  to  all  lovers  of  the 
country  it  signifies  government  resting  on  the  consent  of  the  governed; 
liberty  regulated  by  law;  the  protection  of  the  weak  against  the 
strong;  security  against  the  exercise  of  arbitrary  power;  and  absolute 
safety  for  free  institutions  against  foreign  aggression.  As  the  statute 
in  question  evidently  had  its  origin  in  a  purpose  to  cultivate  a  feeling 
of  patriotism  among  the  people  of  Nebraska,  we  are  unwilling  to  ad- 
judge that  in  legislation  for  that  purpose  the  state  erred  in  duty  or 
has  infringed  the  constitutional  right  of  anyone.  On  the  contrary,  it 
may  reasonably  be  affirmed  that  a  duty  rests  upon  each  state  in  every 
legal  way  to  encourage  its  people  to  love  the  Union  with  which  the 
state  is  indissolubly  connected. 

'^Another  contention  of  the  defendants  is  that  the  statute  is  un- 
constitutional in  that,  while  applying  to  representations  of  the  flag 
placed  upon  articles  of  merchandise  for  purposes  of  advertisement,  it 
does  not  apply  to  a  newspaper,  periodical,  book,  pamphlet,  etc.,  on 
any  of  which  shall  be  printed,  painted,  or  placed,  the  representation 
of  the  flag,  disconnected  from  any  advertisement.  These  exceotions, 
it  is  insisted,  make  an  arbitrary  classification  of  persons,  which,  in 
legal  effect,  denies  to  one  class  the  equal  protection  of  the  laws. 

"It  is  well  settled  that,  when  prescribing  a  rule  of  conduct  for 
persons  or  corporations,  a  state  may,  consistently  with  the  fourteenth 
amendment,  make  a  classification  among  its  people  based  'upon  some 
reasonable  ground — some  difference  which  bears  a  just  and  proper 
relation  to  the  attempted  classification,  and  is  not  a  mere  arbitrary 
selection':  Gulf,  C.  &  8.  F.  R.  Co.  v.  Ellis,  165  U.  8.  150,  17  8up.  Ct. 
Rep.  255,  41  L.  ed.  666.  In  Getting  v.  Kansas  City  Stockyards  Co., 
183  U.  S.  79,  22.  Sup.  Ct.  Rep.  30,  46  L.  ed.  92,  there  was  a  diflPerence 
of  opinion  in  the  court  as  to  what  was  necessary  to  be  decided,  but 
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all  agreed  that  a  state  enactment  regulating  the  charges  of  a  certain 
stockyards  company,  and  which  exempted  other  like  companies  from 
its  operation,  was  a  denial  of  the  equal  protection  of  the  laws,  and 
forbidden  by  the  fourteenth  amendment.  In  Connolly  v.  Union  Sewer 
Pipe  Co.,  184  U.  S.  540,  22  Sup.  Gt.  Bep.  431,  46  L.  ed.  679,  the  ques- 
tion arose  as  to  the  validity,  under  the  equality  clause  of  the  con- 
stitution, of  a  statute  of  Illinois,  forbidding,  under  penalty,  the  ex- 
istence of  combinations  of  capital,  skill,  or  acts  for  certain  specified 
purposes,  but  exempting  from  its  operation  agricultural  products  or 
livestock  while  in  the  hands  of  the  producer.  By  reason  of  this  exemp- 
tion, the  statute  was  adjudged  to  operate  as  a  denial  of  the  equal 
protection  of  the  laws,  and  was,  therefore,  void.  The  court  observed 
that  such  a  statute  was  not  a  legitimate  exertion  of  the  power  of 
classification,  rested  upon  no  reasonable  basis,  was  purely  arbitrary 
and  therefore  denied  the  equal  protection  of  the  laws  to  those  against 
whom  it  discriminated.  It  said:  'We  conclude  this  part  of  the  discus- 
sion by  saying  that  to  declare  that  some  of  the  class  engaged  in 
domestic  trade  or  commerce  shall  be  deemed  criminals  if  they  violate 
the  regulations  prescribed  by  the  state  for  the  purpose  of  protecting 
the  public  against  illegal  combinations  formed  to  destroy  competition 
and  to  control  prices,  and  that  others  of  the  same  class  shall  not  be 
bound  to  regard  those  regulations,  but  may  combine  their  capital, 
skill,  or  acts  to  destroy  competition  and  to  control  prices  for  their 
special  benefit,  is  so  manifestly  a  denial  of  the  equal  protection  of  the 
laws  that  further  or  extended  argument  to  establish  that  position 
would  seem  to  be  unnecessary.' 

''The  present  case  is  distinguishable  from  the  Connolly  case  (184 
U.  S.  540,  22  Sup.  Ct.  Bep.  431,  46  L.  ed.  679).  The  classification  there 
involved  was  of  persons  alike  engaged  in  domestic  trade,  which  trade^ 
the  court  said,  was,  of  right,  'open  to  all,  subject  to  such  regula- 
tions, applicable  alike  to  all  in  like  conditions,  as  the  state  may 
legally  prescribe. '  Now,  no  one  can  be  said  to  have  the  right,  secured 
by  the  constitution,  to  use  the  country's  flag  merely  for  purposes 
of  advertising  articles  of  merchandise.  If  everyone  was  entitled  of 
right  to  use  it  for  such  purposes,  then,  perhaps,  the  state  could  not 
discriminate  among  those  who  so  used  it.  It  was  for  the  state  of 
Nebraska  to  say  how  far  it  would  go  by  way  of  legislation  for  the 
protection  of  the  flag  against  improper  use — taking  care,  in  such  legis- 
lation, not  to  make  undue  discrimination  against  a  part  of  its  people. 
It  chose  not  to  forbid  the  use  of  the  flag  for  the  exceptional  purposes 
specified  in  the  statute,  prescribing  the  fundamental  condition  that  its 
use  for  any  of  those  purposes  should  be  'disconnected  from  any  adver- 
tisement.' All  are  alike  forbidden  to  use  the  flag  as  an  advertise- 
ment. It  is  easy  to  be  seen  how  a  representation  of  the  flag  may  be 
wholly  disconnected  from  an  advertisement,  and  be  used  upon  a  news- 
paper, periodical,  book,  etc.,  in  such  way  as  not  to  s^rouse  a  feeling 
of  indignation  nor  offend  the  sentiments  and  feelings  of  those  who 
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reverence  it.  In  any  event,  tlie  classification  made  by  tbe  state  can- 
not be  regarded  as  unreasonable  or  arbitrary,  or  as  bringing  the 
statute  under  condemnation  as  denying  the  equal  protection  of  the 
laws. 

''It  would  be  going  very  far  to  say  that  the  statute  in  question 
had  no  reasonable  connection  with  the  common  good  and  was  not 
promotive  of  the  peace,  order  and  well-being  of  the  people.  Before 
this  court  can  hold  the  statute  void  it  must  say  that,  and,  in  addition, 
adjudge  that  it  violates  rights  secured  by  the  constitution  of  the 
United  States.    We  cannot  so  say  and  cannot  so  adjudge. 

''Without  farther  discussion,  we  hold  that  the  provision  against  the 
use  of  representations  of  the  flag  for  advertising  articles  of  mer- 
chandise is  not  repugnant  to  the  constitution  of  the  United  States. 
It  follows  that  the  judgment  of  the  state  court  must  be  affirmed. 

"It  is  so  ordered. 

"Mr.  Justice  Peckham  dissented. '^ 

The  Constitutionality  of  Statutes  forbidding  the  use  of  the  United 
States  flag,  or  a  likeness  of  it,  for  advertising  or  commercial  pur- 
poses, is  considered  in  Buhstrat  v.  People,  185  111.  133,  76  Am.  St. 
Bep.  30;  People  v.  Van  de  Carr,  178  N.  Y.  425,  102  Am.  St.  Bep.  516. 


FALL  V.  FALL. 

[75  Neb.  120,  113  N.  W.  175.] 

JUDGMENTS — Jurisdiction — Conveyance  of  Lands  in  Another 
State. — A  court  of  chancery,  in  a  proper  case,  has  power  to  compel 
a  conveyance  of  lands  situated  in  another  country  or  state,  where 
such  court  has  jurisdiction  of  the  parties  interested,     (p.  772.) 

EQUITY  JUBISDICTION.— If  a  court  of  equity  has,  by  its 
decree,  ordered  and  directed  persons  properly  within  its  jurisdiction 
to  do,  or  refrain  from  doing,  a  certain  act,  it  may  compel  obedience 
to  this  decree  by  appropriate  proceedings,  and  any  action  taken  by 
reason  of  such  compulsion  is  valid  and  effectual  wherever  it  may  be 
assailed,     (p.  774.) 

JXn)0MENT8  of  Other  States— Effect  on  Title  to  Bealty. — A 
decree  of  chancery,  with  respect  to  realty  beyond  its  jurisdiction,  can 
have  no  direct  operation  upon  the  property,  and  per  se  can  in  no 
way  affect  the  legal  or  equitable  title  thereto,     (p.  775.) 

JUBOMENTS  of  Other  States— Effect  on  Title  to  Bealty. — A 
decree  of  a  court  of  chancery  in  another  state  acting  upon  a  person 
within  its  jurisdiction  and  directing  him  to  make  a  conveyance  of 
lands  in  nowise  affects  the  title  to  the  land.  The  decree  and  order 
act  only  upon  the  person,  and,  if  obedience  to  its  mandate  is  refused, 
it  can  only  be  enforced  by  the  usual  weapons  of  a  court  of  chan- 
cery,    (p.  778.) 

CONFLICT  OF  LAWS— Transfer  of  Title.— The  transfer  of 
title  to  real  estate  within  the  limits  of  a  state  is  entirely  subject  to 
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the  laws  ot  that  state,  and  no  interference  with  it  can  be  permitted 
hj  other  states,     (p.  778.) 

DIVOBCE — JnriBdictlon— Division  of  Seal  Sstate.— Courts 
have  no  power  or  jurisdiction  in  a  divorce  proceeding  to  divide  or 
apportion  the  real  estate  of  the  parties,  unless  given  such  power 
by  statute,  and  if  they  attempt  to  act  in  excess  of  the  powers  therein 
granted,  their  action  is  void  and  subject  to  collateral  attack,  (p. 
779.) 

JUDOMENTS  of  Other  States — Faith  and  Credit. — ^The  clause 
of  the  national  constitution  providing  that  the  courts  of  one  state 
shall  give  full  faith  and  credit  to  the  judgments  and  decrees  of  the 
courts  of  a  sister  state  does  not  require  the  courts  of  one  state  to 
give  such  judgments  more  force  or  greater  effect  than  they  would 
have  had  if  rendered  by  the  courts  of  that  state,  upon  the  same 
cause  of  action,     (pp.  779,  780.) 

Hainer  &  Smith,  for  the  appellants. 

T.  H.  Matters  and  Stark  &  Orosvenor,  for  the  appellee. 

*«*  LETTON,  J.  This  is  an  action  to  quiet  the  title  to  an 
undivided  one-half  interest  in  a  certain  tract  of  land  in  Ham- 
ilton county,  and  to  cancel  and  annul  a  certain  mortgage  and 
deed  executed  by  the  defendant,  E.  W.  Fall,  to  the  defend- 
ants, W.  H.  Fall  and  Elizabeth  Eastin.  The  plaintiff,  Sarah 
S.  Fall,  bases  her  right  to  the  relief  prayed  upon  a  decree 
rendered  in  divorce  proceedings  in  the  state  of  Washing- 
ton, whereby  a  court  of  that  state  set  apart  the  premises  to 
her  as  her  separate  property  and  ordered  her  former  husband, 
E.  W..  Fall,  to  convey  the  same  to  her. 

In  1876  E.  W.  Fall  and  Sarah  Fall  were  married  in  Indi- 
ana. They  afterward  removed  to  Hamilton  county,  Nebraska, 
and  lived  in  Nebraska  until  1889,  when  they  removed  to  the 
state  of  Washington.  In  1879,  while  they  lived  in  Nebraska, 
E.  W.  Fall  purchased  one  hundred  and  sixty  acres  of  land  in 
Hamilton  county,  the  title  to  the  undivided  one-half  of  which 
is  in  controversy.  In  1887  he  conveyed  the  farm  to  Mrs. 
Fall's  brother,  as  an  intermediary,  who  in  turn  reconveyed 
to  E.  W.  Fall  and  Sarah  S.  Fall,  thereby  vesting  each  with 
an  undivided  one-half  interest  in  the  land. 

E.  W.  Fall  began  an  action  for  divorce  against  his  wife  in 
February,  1895,  in  the  superior  court  of  King  county, 
^*®  Washington,  to  which  she  filed  an  answer  and  cross-peti- 
tion. The  law  of  Washington  required  parties  desiring  a  di- 
vorce to  bring  into  court  a  list  and  description  of  all  their  prop- 
erty, and  empowers  the  judge  of  the  court,  sitting  as  a  chancel- 
lor, to  make  an  equitable  division  of  all  the  property  between 
the  parties:  See  former  opinion,  75  Neb.  104,  113  N.  W.  175. 
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The  husband  in  his  petition  claimed  the  Nebraska  land  as  his 
own  property,  while  the  wife  asserted  the  same  to  be  commun- 
ity property  belonging  to  them  both,  and  asked  the  court  to  set 
it  apart  to  her  as  her  separate  property.  On  October  5, 1895, 
by  its  decree,  the  Washington  court  refused  a  divorce  to  the 
husband,  and  granted  it  to  the  wife  on  her  cross>petition,  and 
set  apart  and  gave  the  Nebraska  land  to  the  wife  as  her  sole  and 
separate  property,  and  directed  the  husband  to  convey  the 
land  to  the  wife  in  five  days,  which  he  refused  and  neglected 
to  do.  An  appeal  bond  was  filed,  and  the  cause  was  taken 
to  the  supreme  court  of  Washington  by  Mr.  Pall,  but  on  May 
15,  1896,  the  appeal  was  dismissed.  On  May  24,  1895,  E. 
W.  Pall  executed  an  indemnity  mortgage  to  his  brother,  the 
defendant  W.  H.  Pall,  a  resident  of  Nebraska,  as  defendants 
allege,  to  secure  him  from  loss  by  reason  of  his  having  signed 
a  note  of  one  thousand  dollars  as  surety  for  B.  W.  Pall  in 
September,  1893,  for  money  borrowed  from  his  sister,  Eliza- 
beth Eastin.  This  mortgage  was  recorded  on  January  10, 
1896.  On  July  3,  1896,  without  notice  to  E.  W.  Pall,  the 
Washington  court  appointed  one  W.  T.  Scott  as  commissioner 
for  the  purpose,  who  executed  a  deed  of  E.  W.  Pall's  undi- 
vided half  interest  in  the  Hamilton  county  land  to  Sarah  S. 
Pall.  This  instrument  was  approved  by  the  judge  of  the 
superior  court,  filed  in  the  office  of  its  clerk,  and  afterward 
recorded  in  Hamilton  county,  Nebraska.  At  the  time  of  these 
various  conveyances  the  land  was  in  the  actual  possession  of 
a  tenant  of  B.  W.  Pall  and  Sarah  S.  Pall,  but  this  tenant 
attorned  to  Sarah  S.  Fall,  who  has  held  possession  ever  since. 
On  April  27,  1896,  and  while  the  appeal  was  pending,  B.  W. 
PaU,  who  in  the  meantime  had  become  a  resident  of  Cali- 
fornia, ***  executed  a  warranty  deed  to  Mrs.  Eastin  for  his 
undivided  one-half  interest  in  the  land  in  payment  of  the 
same  debt.  At  the  time  of  the  divorce  and  conveyances  the 
land  was  encumbered,  and  Pall's  interest  was  apparently 
worth  no  more  than  the  amount  of  the  debt. 

In  1897  Sarah  S.  Pall  began  this  action  in  the  district 
court  for  Hamilton  county,  Nebraska,  setting  up  the  pro- 
ceedings and  decree  in  the  state  of  Washington,  the  execu- 
tion of  the  deed  to  her  by  Scott,  commissioner,  the  execu- 
tion and  recording  of  the  mortgage  to  W.  H.  Pall  and  the 
deed  to  Mrs.  Eastin,  and  alleging  that  the. mortgage  and 
deed  were  each  made  without  consideration  and  for  the  pur- 
Am.  St.  Rep.,  Vol.  121—49 
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pose  of  defrauding  her,  and  that  the  mortgage  and  deed 
east  a  cloud  upon  her  title  to  the  land  acquired  by  virtue  of 
the  decree  and  commissioner's  deed,  and  praying  that  the 
title  to  the  land  be  quieted  in  her,  and  the  deed  and  mortgage 
declared  null  and  void.  Personal  service  was  had  upon  W. 
H.  Fall,  who  disclaimed  any  interest  in  the  premises  and  exe- 
cuted a  release  of  the  mortgage  made  to  him  by  E.  W.  Fall. 
Constructive  service  was  sought  to  be  had  upon  Mrs.  Eastin 
and  E.  W.  Fall  by  publication,  which  service  was  defective 
as  to  Mrs.  Eastin.  This  fact  not  appearing  at  the  time,  and 
default  being  made,  a  decree  was  entered  on  September  23, 
1897,  in  favor  of  Mrs.  Fall  in  accordance  with  the  prayer  of 
her  petition.  Within  five  years  thereafter,  upon  Mrs.  Eas- 
tin's  application,  this  default  judgment  was  opened  under 
the  statutory  provisions  and  she  was  allowed  to  defend.  Mrs. 
Eastin  filed  an  answer,  which  pleads,  in  substance,  that  the 
petition  does  not  state  a  cause  of  action ;  and  in  addition  thereto 
sets  forth  her  loan  of  one  thousand  dollars  to  E.  W.  Fall,  the 
taking  of  the  note  signed  by  E.  W.  and  W.  H.  Fall  therefor, 
the  giving  of  the  indemnity  mortgage  to  W.  H.  Fall  and  the 
subsequent  execution  of  the  deed  by  E.  W.  Fall  to  her  in  satis- 
faction of  the  debt.  She  further  alleged  the  bona  fides  of 
the  transaction,  and  denied  the  remaining  allegation  of  the 
petition.  No  appearance  was  made  by  E.  W.  Fall  and  no 
personal  service  was  had  upon  him.  Trial  was  had,  ***  the 
issues  found  in  favor  of  the  plaintiff,  Sarah  S.  Fall,  and  a 
decree  rendered  accordingly.  The  case  is  now  before  us  upon 
appeal  by  Mrs.  Eastin  from  this  judgment  of  the  district 
court. 

The  contentions  of  the  appellant,  in  substance,  are:  That 
the  decree  of  the  Washington  court  and  the  deed  executed 
by  the  commissioner  of  said  court  to  Mrs.  Sarah  S.  Fall 
are  absolute  nullities  in  so  far  as  they  relate  to  the  land 
in  Nebraska;  that  Mrs.  Fall  has  no  such  title  or  interest 
in  the  undivided  half  interest  in  the  land  which  had  belonged 
to  E.  W.  Fall  that  she  can  maintain  this  action ;  that,  conced- 
ing that  the  Washington  court  had  the  power  to  compel  the 
execution  of  the  conveyance  by  E.  W.  Fall  while  he  was 
within  its  jurisdiction,  stUl  since  its  decree  acted  only  upon 
the  person  and  not  upon  the  land,  and  since  no  action  was 
taken  or  compelled  toward  conveying  the  title  to  Mrs.  Fall, 
she  never  acquired  any  interest  in  or  title  to  the  real  estate 
in  this  state,  and  the  decree  of  the  Washington  court  utterly 
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failed  to  affect  the  land,  or  to  bind  or  fetter  any  action  taken 
by  E.  W.  Fall  after  he  passed  beyond  the  jurisdiction  of  that 
court    She  further  contends  that  by  the  laws  of  this  state 
the  courts  of  Nebraska  are  not  permitted,  by  a  decree  in  a 
divorce  proceeding,  to  take  the  title  of  real  estate  from  the 
husband  and  vest  it  in  the  wife,  by  way  of  adjusting  the 
equities  of  the  parties  in  the  property  of  the  husband,  and 
that  such  a  proceeding  would  be  in  violation  of  the  law  and 
public  policy  of  this  state.    Upon  the  other  hand,  the  ap- 
pellee, Mrs.  Fall,  contends  that  the  decree  of  the  Washington 
court  in  the  proceedings  for  divorce  and  for  a  division  of  the 
property  fixed  the  equities  and  bound  the  conscience  of  the 
parties,  and  created  a  personal  legal  contract  of  record  on  the 
part  of  E.  W.  Fall  to  make  a  conveyance  of  his  interest  in 
the  land,  which  he  could  not  escape  by  going  beyond  the  juris- 
diction of  the  Washington  court,  and  that  the  decree  is  en- 
titled to  the  same  faith  and  credit  in  the  courts  of  this  state 
that  it  has  in  the  courts  of  Washington;  that  Mrs.  Fall's 
rights  in  and  to  the  land,  acquired  by  virtue  of  the  *^  de- 
cree, are  sufficient  to  enable  her  to  maintain  an  action  in 
this  state  for  the  purpose  of  quieting  her  title  to  the  land ; 
that  the  decree  of  the  Washington  court  bound  E.  W.  Fall 
to  such  an  extent  that  neither  he  nor  his  privies  could  after- 
ward set  up  any  right  or  title  in  the  Nebraska  lands  against 
her,  and  that  Mrs.  Eastin  acquired  no  right,  title  or  inter- 
est in  the  land  by  virtue  of  the  deed  from  E.  W,  Fall  or 
the  mortgage  to  W.  H.  Fall,  and  that  the  same  were  fraudu- 
lently made. 

If  the  Washington  court  had  taken  the  value  of  the  Ne- 
braska land  into  consideration  in  fixing  the  rights  of  the 
parties  and  rendered  a  money  judgment  accordingly,  such 
a  judgment  might  be  enforced  here  under  the  full  faith  and 
credit  clause  of  the  United  States  constitution,  since  the  court 
had  full  power  and  jurisdiction  to  render  the  same:  Barber 
V.  Barber,  21  How.  (U.  S.)  582,  16  L.  ed.  226;  Trowbrid^^e 
V.  Spinning,  23  Wash.  48,  83  Am.  St.  Rep.  806,  62  Pac.  125, 
54  L.  R.  A.  204.  And  this  has  been  the  usual  method  in 
such  cases:  2  Bishop  on  Marriage,  Divorce  and  Separation, 
sec.  1123.  But  what  power  had  the  Washinfrton  (to  irt  to 
affect  the  title  to  the  land  or  to  confer  equities  therein  by 
its  decreet  The  purpose  of  the  statutes  of  Washington  re- 
ferred to  evidently  was  to  give  to  the  courts  of  that  state 
I>owers  with  reference  to  the  ascertainment  of  the  duties  of 
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the  parties  with  reference  to  property,  growing  out  of  the 
marriage  relation,  of  the  same  nature  as  those  which  are 
enjoyed  by  courts  generally  having  jurisdiction  over  divorce, 
alimony  and  the  custody  and  support  of  children,  but  greater 
in  extent  than  those  enjoyed  by  the  courts  of  some  states. 
This  power  was  unknown  to  the  unwritten  law,  and  when 
no  statute  exists  the  courts  do  not  possess  it:  2  Bishop  on 
Marriage,  Divorce  and  Separation,  sec.  1119.  The  power 
thus  given  is  to  be  exercised  in  connection  with  the  proceed- 
ings concerning  the  marriage  status:  ?  Bishop  on  Marriage, 
Divorce  and  Separation,  sec.  826.  It  is  remedial  and  ancil- 
lary to  the  divorce  proceedings,  and  not  independent  In 
that  state  the  same  marital  duties,  which  are  enforced  here 
by  way  of  alimony,  may  be  enforced  by  the  compulsory  di- 
vision of  real  estate  belonging  **•  to  either  spouse.  This 
division  of  property  is  not  based  upon  the  view  that  the  in- 
nocent party  has  an  equitable  interest  in  the  property  it- 
self, but  upon  the  fact  that  it  is  the  duty  of  a  husband  to 
provide  for,  support  and  maintain  his  wife  in  such  manner 
as  suits  and  accords  with  his  pecuniary  circumstances  and 
station  in  life,  so  that  she,  being  innocent,  shall  not  suffer 
from  his  fault.  It  is  of  the  same  nature  as  that  exercised 
by  the  courts  of  Nebraska  in  awarding  permanent  alimony. 
In  such  case  it  is  the  duty  of  the  court  to  consider  the  con- 
dition, situation  and  standing  of  the  parties,  financial  and 
otherwise,  the  duration  of  the  marriage,  the  amount  and 
value  of  the  husband's  estate,  the  source  from  which  it  came, 
and  the  necessity  for  the  support  and  education  of  children. 
It  is  a  method  of  enforcing  the  duty  of  support  and  main- 
tenance: Fischli  V.  Fischli,  1  Blackf.  (Ind.)  360,  12  Am.  Dec. 
251;  Shafer  v.  Shafer,  10  Neb.  468,  6  N.  W.  768;  Cochran 
V.  Cochran,  42  Neb.  612,  60  N.  W.  942;  Zimmerman  v.  Zim- 
merman, 59  Neb.  80,  80  N.  W.  643;  Smith  v.  Smith,  60  Neb. 
273,  83  N.  W.  72. 

It  is  well  established  that  a  court  of  chancery,  in  a  proper 
case,  has  power  to  compel  a  conveyance  of  lands  situated 
in  another  country  or  state,  where  the  persons  of  the  par- 
ties interested  are  within  the  jurisdiction  of  the  court.  It 
is  said  by  Justice  Story:  **The  ground  of  this  jurisdiction 
is  that  courts  of  equity  have  authority  to  act  upon  the  per- 
son: 'Aequitas  agit  in  personam.*  And  although  they  can- 
not bind  the  land  itself  by  their  decree,  yet  they  can  bind 
the  conscience  of  the  party  in  regard  to  liie  land,  and  com- 
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pel  him  to  perform  his  agreement  according  to  conscience  and 
good  faith":  2  Story  on  Equity  Jurisprudence,  13th  ed.,  sec. 
743;  3  Pomeroy's  Equity  Jurisprudence,  2d  ed.,  sec.  1318. 
The  leading  case  upon  this  doctrine  in  England  is  Penn  ▼. 
Lord  Baltimore,  1  Ves.  Sr.  444,  in  which  the  chancellor  of 
England  decreed  a  specific  performance  of  a  contract  re- 
specting lands  lying  in  North  America.  This  case  was  fol- 
lowed in  Massie  v.  Watts,  6  Cranch  (U.  S.),  148,  3  L.  ed. 
181,  in  a  learned  opinion  by  Chief  Justice  Marshall,  who  ex- 
amined and  reviewed  ^"^  the  cases  prior  to  Penn  v.  Lord 
Baltimore,  and  announced  the  rule  as  follows:  ''Upon  the 
authority  of  these  cases,  and  of  others  which  are  to  be  found 
in  the  books,  as  well  as  upon  general  principles,  this  court  is 
of  opinion  that,  in  a  case  of  fraud,  or  trust,  or  of  contract, 
the  jurisdiction  of  a  court  of  chancery  is  sustainable,  wher- 
ever the  person  be  found,  although  lands  not  within  the 
jurisdiction  of  that  court  may  be  affected  by  the  decree." 

This  case  settled  the  law  upon  this  point,  and  its  princi- 
pal doctrine  has  ever  since  been  recognized  and  enforced  by 
the  courts  of  chancery  in  this  country.  But,  says  Judge 
Story:  "Still  it  must  be  borne  in  mind  that  the  doctrine  is 
not  without  limitations  and  qualifications;  and  that  to  jus- 
tify the  exercise  of  the  jurisdiction  in  cases  touching  lands 
in  a  foreign  country  the  relief  sought  must  be  of  such  a  nature 
as  the  court  is  capable  of  administering  in  the  given  case. 
We  have  already  seen  that  a  bill  for  a  partition  of  lands 
in  a  foreign  country  will  not  be  entertained  in  a  court  of 
equity,  upon  the  ground  that  the  relief  cannot  be  given  by 
issuing  a  commission  to  such  foreign  country.  Perhaps  a 
more  general  reason  might  be  given,  founded  upon  the  prin- 
ciples of  international  law ;  and  that  is,  that  real  estate  can- 
not be  transferred  or  partitioned  or  charged,  except  accord- 
ing to  the  laws  of  the  country  in  which  it  is  situated":  2 
Story's  Equity  Jurisprudence,  13th  ed.,  sec.  1298. 

It  is  conceded  by  the  appellee  that  the  decree  of  the  Wash- 
ington court  has  no  force  and  effect  on  the  title  to  property 
here,  but  it  is  contended,  mainly  upon  the  authority  of  Bum- 
ley  V.  Stevenson,  24  Ohio  St.  474,  15  Am.  Rep.  621,  that, 
though  the  decree  of  the  court  of  Washington  could  not 
affect  the  title  to  land  in  this  state,  yet  when  this  decree  is 
pleaded  in  the  Nebraska  court  as  a  cause  of  action,  it  must 
be  regarded  as  conclusive  of  all  the  rights  and  equities  which 
were  adjudicated  and  settled  in  the  divorce  case.    A  num- 
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ber  of  cases  have  been  cited  in  which  it  is  said  this  princi- 
ple ^*®  is  upheld,  but  we  have  yet  been  unable  to  find  a 
single  case  in  which  the  direct  question  at  issue  was  whether 
or  not  a  decree  affecting  the  title  to  real  estate  lying  in  an- 
other state  will  be  recognized  in  the  state  in  which  the  land 
lies,  where  no  conveyance  has  been  made  in  obedience  to 
the  decree,  and  where  the  title  has  been  conveyed  to  third 
parties.  It  is  true  that  in  Cheever  v.  Wilson,  9  Wall.  (U. 
S.)  108,  19  L.  ed.  604,  and  in  Dull  v.  Blackman,  169  U.  S. 
243,  18  Sup.  Ct  Rep.  333,  42  L.  ed.  733,  there  are  certain 
obiter  expressions  which  are  quoted  in  support  of  such  doc- 
trine, but  in  these  cases  this  question  was  not  before  the 
court  for  decision,  in  Cheever  v.  Wilson,  9  Wall.  (U.  S.) 
108,  19  L.  ed.  604,  an  instrument  having  been  executed  in 
performance  of  the  decree,  and  in  Dull  v.  Blackman,  169 
U.  S.  243,  18  Sup.  Ct.  Rep.  333,  42  L.  ed.  733,  the  case  was 
decided  upon  another  point.  We  think  there  can  be  no  doubt 
that,  where  a  court  of  chancery  has  by  its  decree  ordered 
and  directed  persons  properly  within  its  jurisdiction  to  do 
or  refrain  from  doing  a  certain  act,  it  may  compel  obedience 
to  this  decree  by  appropriate  proceedings,  and  that  any  ac- 
tion taken  by  reason  of  such  compulsion  is  valid  and  effectual, 
wherever  it  may  be  assailed.  In  the  instant  case,  if  Fall  had 
obeyed  the  order  of  the  Washington  court  and  made  a  deed 
of  conveyance  to  his  wife  of  the  Nebraska  land,  even  under 
the  threat  of  contempt  proceedings,  or  after  duress  by  im- 
prisonment, the  title  thereby  conveyed  to  Mrs.  Fall  would 
have  been  of  equal  weight  and  dignity  with  that  which  he 
himself  possessed  at  the  time  of  the  execution  of  the  deed. 
Gilliland  v.  Inabnit,  92  Iowa,  46,  60  N.  W.  212,  was  a  case 
of  this  kind,  where  the  controversy  was  between  the  plaintiff, 
who  was  the  grantee  in  a  conveyance  of  land  in  Iowa,  which 
had  been  compelled  by  a  Kentucky  court,  and  the  heirs  of 
her  grantor.  The  Iowa  court  held  that  the  decree  of  the 
Kentucky  court  established  the  trust,  and  that  the  convey- 
ance made  in  consequence  of  such  decree  was  valid  and  effec- 
tual to  convey  the  Iowa  land,  even  though  made  by  compul- 
sion and  by  imprisonment  of  the  grantor. 

It  is  said  by  Mr.  Freeman  in  an  exhaustive  note  to  New- 
ton V.  Bronson,  13  N.  T.  587,  67  Am.  Dec.  89:  **From  *»  the 
very  nature  of  the  property,  land  must  be  governed  by  the 
lex  loci  rei  sitae.  No  judgment  of  a  court  of  another  jur- 
isdiction can  have  any  effect  upon  the  title  to  the  property. 
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And  the  power  of  equity  in  decreeing  the  conveyance  of 
land  is  effectual  only  upon  the  person,  not  upon  the  land. 
The  decree  does  not  change  the  title  to  the  land.  It  remains 
the  same  as  before  until  the  person  in  whom  the  title  re- 
sides either  voluntarily  or  perforce  obeys  the  decree  of  the 
court  and  devests  himself  of  the  title  by  a  conveyance  valid 
under  the  lex  loci.  The  decree  of  chancery,  then,  with  re- 
spect to  realty  beyond  its  jurisdiction,  can  have  no  direct 
operation  upon  the  property,  and  per  se  in  no  way  affect  the 
legal  or  equitable  title  thereto:  Carrington  v.  Brents,  1  Mc- 
Lean (U.  S.),  167,  Fed.  Cas,  No.  2446;  Massie  v.  Watts,  6 
Cranch  (U.  S.),  148,  3  L.  ed.  181;  Hawley  v.  James,  7  Paige 
Ch.  (N.  Y.)  213,  32  Am.  Dec.  623;  Proctor  v.  Ferebee,  1 
Ired.  Eq.  (N.  0.)  143.''  See,  also,  Cooley  v.  Scarlett,  38 
111.  316,  87  Am.  Dec.  298 ;  Westlake  on  Private  International 
Law,  64;  Proctor  v.  Proctor,  215  111.  275,  106  Am.  St.  Rep. 
168,  74  N.  E.  145,  69  L.  R.  A.  673,  and  note. 

In  Wimer  v.  Wimer,  82  Va.  890,  3  Am.  St.  Rep.  126,  5 
S.  E.  536,  it  is  said,  speaking  of  cases  under  the  general 
rule:  ''But  even  as  to  these  cases  it  must  be  borne  in  mind 
that  the  decrees  of  the  foreign  court  do  not  directly  affect 
the  land,  but  operate  upon  the  person  of  the  defendant,  and 
compel  him  to  execute  the  conveyance,  and  it  is  the  convey- 
ance which  has  the  effect,  and  not  the  decree":  Citing  Davis 
V.  Headley,  22  N.  J.  Eq.  115;  4  Minor's  Institutes,  pt.  2,  p. 
1201. 

In  Lindley  v.  0  'Reilly,  50  N.  J.  L.  636,  7  Am.  St.  Rep.  802, 
15  Atl.  379,  1  L.  R.  A.  79,  it  is  said:  **The  principle  upon 
which  this  jurisdiction  rests  is,  that  chancery,  acting  in  per- 
sonam and  not  in  rem,  holds  the  conscience  of  the  parties 
bound  without  regard  to  the  situs  of  the  property.  It  is  a 
jurisdiction  which  arises  when  a  special  equity  can  be  shown 
which  forms  a  ground  for  compelling  a  party  to  convey  or 
release,  or  for  restraining  him  from  asserting  a  title  or  right 
in  lands  so  situated,  and  is  strictly  limited  to  those  cases 
in  which  the  relief  decreed  can  be  obtained   through  the 

*^*  party's  personal  obedience The  decree  in  a  suit 

of  this  aspect  imposes  a  mere  personal  obligation,  enforce- 
able by  injunction,  attachment  or  like  process,  against  the 
person,  and  cannot  operate  ex  proprio  vigore  upon  lands 
in  another  jurisdiction  to  create,  transfer  or  vest  a  title": 
Carpenter  v.  Strange,  141  U.  S.  87,  11  Sup.  Ct.  Rep.  960, 
35  L.  ed.  640;  BuUock  v.  Bullock,  52  N.  J.  Eq.  561,  46  Am. 
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St.  Bep.  528,  30  Atl.  676,  27  L.  R.  A.  213;  Story's  Conflict 
of  Laws,  8th  ecL,  sec  543;  1  Wharton  on  Conflict  of  Laws, 
3d  ed.,  sees.  288,  289;  Watkins  v.  Holman,  16  Pet  (U.  S.) 
•25,  10  L.  ed.  873;  Northern  L  R.  Co.  v.  Michigan  C.  B. 
Co.,  15  How.  (D.  S.)  233,  14  L.  ed.  674;  Davis  v.  Headley, 
22  N.  J.  Bq.  115;  MiUer  v.  Birdsong,  7  Baxt  (Tenn.)  531; 
Gardiner  v.  Ogden,  22  N.  T.  327,  78  Am.  Dec.  192;  Hay- 
den  Y.  Yale,  45  La.  Ann.  362,  40  Am.  St.  Bep.  232,  12  South. 
633;  Allen  ▼.  Buchanan,  97  Ala.  399,  38  Am.  St.  Bep.  187, 
11  South.  777 ;  Langdon  v.  Sherwood,  124  U.  S.  74,  8  Sup. 
Ct  Rep.  429,  31  L.  ed.  344;  Clarke's  Appeal,  70  Conn.  195, 
39  Atl.  155,  affirmed  in  Clarke  v.  Clarke,  178  U.  S.  186,  20 
Sup.  Ct.  Bep.  873,  44  L.  ed.  1028;  note  to  Proctor  v.  Proc- 
tor, 215  lU.  275,  106  Am.  St.  Bep.  178,  74  N.  B.  145,  69  L. 
B.  A.  673 ;  Short  ▼.  Galway,  83  Kj.  501,  4  Am.  St  Bep.  168. 
The  case  of  Bullock  ▼.  Bullock,  52  N.  J.  Eq.  561,  46  Am. 
St  Bep.  528,  30  Atl.  676,  27  L.  B.  A.  213,  deserves  special 
examination.  In  this  case  the  complainant's  husband  had 
been  adjudged  by  the  supreme  court  of  the  state  of  New 
York,  in  a  divorce  proceeding  of  which  it  had  jurisdiction, 
to  execute  a  mortgage  upon  lands  in  New  Jersey  to  secure 
the  pa3anent  of  a  certain  sum  per  month  to  the  complain- 
ant as  alimony.  He  refused  to  do  so,  and  made  other  mort- 
gages and  conveyances  of  the  lands,  which  the  wife  alleged 
were  fraudulently  made  for  the  purpose  of  defeating  her 
rights.  She  charged  that  she  had  acquired  an  equitable  lien 
in  the  lands  by  virtue  of  the  New  York  decree,  and  prayed 
the  court  to  set  aside  the  several  mortgages  and  conveyances, 
and  that  he  be  decreed  to  execute  and  deliver  the  mortgage 
required  by  the  New  York  court  It  will  be  seen,  therefore, 
that  the  case  was  similar  to  the  one  at  bar,  but  it  was  stronger 
in  this  respect,  that  personal  service  was  had  upon  the  re- 
spondent in  New  Jersey  in  the  action  to  enforce  the  decree,. 
while  in  this  case,  no  personal  service  has  been  had  upon 
E.  W.  Fall.  The  majority  of  the  court  held  that,  while  the 
New  York  court  ***  might  have  enforced  the  execution  of 
the  mortgage  by  the  defendant  while  he  was  within  its  juris- 
diction, this  not  having  been  done,  the  New  York  decree 
could  not  operate  as  a  cause  of  action  affecting  the  title  to 
land  in  New  Jersey,  and  it  is  pointed  out  that  ^'the  doc- 
trine that  jurisdiction  respecting  lands  in  a  foreign  state 
is  not  in  rem,  but  one  in  personam  is  bereft  of  all  practical 
force  if  the  decree  in  personam  is  conclusive  and  must  be 
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enforced  by  the  courts  of  the  situs/'  and  that  such  a  doc- 
trine would  result  in  practically  depriving  a  state  of  that  ex- 
elusive  control  over  its  real  estate  which  has  always  been 
accorded.    Justice  Garrison  concurred  upon  the  ^ound  that 
the  decretal  order  was  only  ancillary  to  the  divorce  suit,  and 
"did  not  possess  any  element  of  a  judgment  upon  the  issue 
submitted  to  the  court  of  decision,  which  was  whether  the 
marriage  between  the  parties  should  be  dissolved."    Jus- 
tice Van  Syckel,  in  a  dissenting  opinion,  said  that  the  New 
York  judgment  was  conclusive  as  to  the  right  of  the  wife 
to  have  him  execute  a  mortgage  on  the  New  Jersey  land, 
and  that,  since  the  courts  of  New  Jersey  would  have  afforded 
such  relief  if  the  action  had  been  brought  in  that  state,  the 
judgment  imposed  an  obligation  upon  the  husband  which 
oould  be  enforced  in  New  Jersey  by  the  intervention  of  a 
court  of  equity  there.    In  this  connection,  however,  he  says : 
"The  question  is  whether  our  court  of  equity  will  establish 
a  lien  upon  the  New  Jersey  land  so  as  to  give  effect  to  the 
New  York  decree.    It  may  be  conceded  that  the  lex  fori  must 
apply  to  the  remedy  to  enforce  the  New  York  judgment  in 
our  courts:  Harker  v.  Brink,  4  Zab.  (24  N.  J.  L.)  333;  Garr 
V.  Stokes,  1  Harr.  (16  N.  J.  L.)  403;  Armour  v.  McMichael, 
7  Vroom  (36  N.  J.  L.),  92.    While  we  will  give  full  faith 
and  credit  to  the  New  York  judgment,  we  cannot  be  asked 
to  give  greater  efficacy  to  a  decree  for  alimony  made  in  New 
York  than  we  can  give  to  a  like  decree  made  in  our  own 
courts.    For  instance,  if  the  common  law  prevailed  here  we 
would  enforce  the  New  York  decree  for  alimony  only  accord- 
ing to  the  common-law  practice,  for  that  would  exhaust  our 
powers  in  that  ***  respect.  ....  It  being  competent   for 
our  courts  to  enforce  such  a  decree  made  in  our  own  courts  by 
establishing  it  as  a  lien  on  lands,  we  cannot  refuse  like  relief 
in  this  case  on  the  extraterritorial  judgment;  Huntington 
▼.  Attrill,  146  U.  S.  657,'  13  Sup.  Gt.  Eep.  224,  36  L.  ed. 
1123;  McElmoyle  v.  Cohen,  13  Pet.  (U.  S.)  •312,  10  L.  ed. 
177.'*    It  will  be  seen,  therefore,  that  neither  the  opinion 
of  the  majority  or  of  the  minority  of  the  New  Jersey  court 
in  Bullock  v.  Bullock,  52  N.  J.  Bq.  561,  46  Am.  St.  Rep.  528, 
30  AtL  676,  27  L.  R.  A.  213,  would  warrant  the  granting 
of  the  relief  sought  in  this  case,  since  the  appellee  is  asking 
the  court  to  give  effect  to  a  decree  of  the  Washington  court 
which  it  would  not  enforce  if  it  had  been  rendered  in  a  court 
of  this  statCi  and  that,  if  the  view  expressed  by  Justice  Gar- 
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rison  is  correct,  as  to  which  we  express  no  opinion,  the  de- 
cree adjudging  the  land  to  Mrs.  Fall  is  only  of  the  nature 
of  a  decretal  order,  ancillary  to  the  subject  matter  of  the 
suit,  which  was  the  matrimonial  status,  and  is  not  such  a 
judgment  as  is  entitled  to  full  faith  and  credit  under  the 
constitution  and  laws  of  the  United  States.  From  a -con- 
sideration of  these  authorities,  and  upon  principle,  it  seems 
clear  that  a  decree  of  a  court  of  chancery  in  a  foreign  state 
acting  upon  a  person  within  its  jurisdiction  and  directing 
him  to  make  a  conveyance  of  lands  in  this  state  in  nowise 
affects  the  title  to  the  land.  The  decree  and  order  acts  only 
upon  the  person,  and,  if  obedience  to  its  mandate  is  refused, 
it  can  only  be  enforced  by  the  means  which  have  from  time 
immemorial  been  the  weapons  of  a  court  of  chancery.  To 
say  that  the  decree  binds  the  conscience  of  the  party,  so  that 
persons  to  whom  he  may  convey  the  land  thereafter  take  no 
title,  is  the  same  as  saying  that  the  decree  affects  the  title, 
which  is  beyond  the  power  of  the  courts  of  another  state  to 
do.  The  transfer  and  devolution  of  title  to  real  estate  with- 
in the  limits  of  a  state  is  entirely  subject  to  the  laws  of  that 
state  and  no  interference  with  it  can  be  permitted  by  other 
states:  Watts  v.  Waddle,  6  Pet.  (U.  S.)  •389,  8  L.  ed.  437; 
Davis  V.  Ileadley,  22  N.  J.  Eq.  115;  Clarke  v.  Clarke,  178 
U.  S.  186,  20  Sup.  Ct.  Rep.  873,  44  Ij.  ed.  1028 ;  Wimer  v. 
Wimer,  82  Va.  890,  3  Am.  St.  Rep.  126,  5  S.  E.  536 ;  Bowdle 
V.  Jencks,  18  S.  Dak.  80,  99  N.  W.  98;  Manton  v.  Seiber- 
ling  &  Co.,  107  Iowa,  534,  78  N.  W.  194.  The  law  will  not 
permit  *^*  that  to  be  done  indirectly  which  cannot  be  done 
directly,  and,  if  the  courts  of  other  states  can  so  adjudicate 
the  rights  of  parties  to  land  in  this  state  that  a  title  appar- 
ently clear  upon  the  official  records  could  be  made  null  and 
void  by  its.  action  **upon  the  conscience"  of  the  holder  of 
the  le^al  title,  the  recording  acts  of  this  state  would  cease 
to  afford  protection  to  purchasers  of  land,  and  thus  the  title 
in  fact  be  affected,  and  the  power  of  the  state  over  the 
transfer  and  devolution  of  lands  interfered  with. 

If  the  Washington  decree  bound  the  conscience  of  E.  W* 
Fall,  so  that  when  he  left  the  jurisdiction  of  that  state  any 
deed  that  he  might  make  would  be  absolutely  void,  and  had 
he  sold  the  land  to  an  innocent  purchaser,  who  had  inspected 
the  records  and  found  that  he  was  the  owner  in  fee  of  an 
undivided  one-half  interest  to  the  premises,  such  purchaser, 
though  relying  on  the  laws  of  this  state  for  his  protection. 
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Tvould  receive  no  title.  This  is  the  contention  of  the  appel- 
lee, carried  to  its  ultimate  conclusion,  and,  if  this  is  correct, 
the  action  of  the  court  of  another  state  directly  interferes 
with  the  operation  of  the  laws  of  this  state  over  lands  within 
its  sovereignty. 

Under  the  laws  of  this  state  the  courts  have  no  power  or 
jurisdiction  in  a  divorce  proceeding,  except  as  derived  from 
the  statute  providing  for  such  actions,  and  in  such  an  ac- 
tion have  no  power  or  jurisdiction  *  to  divide  or  apportion 
the  real  estate  of  the  parties:  Nygren  v.  Nygren,  42  Neb. 
408,  60  N.  W.  885 ;  Brotherton  v.  Brotherton,  14  Neb.  186, 
15  N.  W.  347 ;  Cizek  v.  Cizek,  69  Neb.  797,  96  N.  W.  657,  99 
N.  W.  28 ;  Aldrich  v.  Steen,  71  Neb.  33,  98  N.  W.  445,  100 
N.  W.  311.  In  the  Cizek  case,  Cizek  brought  an  action  for 
divorce,  and  his  wife  filed  a  cross-bill  and  asked  for  alimony. 
The  court  dismissed  the  husband's  bill,  found  in  favor  of 
the  wife  and,  by  a  stipulation  of  the  parties,  set  off  to  the 
wife  the  homestead,  and  ordered  her  to  execute  to  the  hus- 
band a  mortgage  thereon,  thus  endeavoring  to  make  an  equi- 
table division  of  the  property.  Afterward,  in  a  contest  aris- 
ing between  the  parties  as  to  the  right  of  possession  of  the 
property,  the  decree  was  pleaded  as  a  source  of  title  in  the 
wife,  but  it  was  held  that  that  portion  of  the  decree  which 
***  set  off  the  homestead  to  the  wife  was  absolutely  void  and 
subject  to  collateral  attack,  for  the  reason  that  no  juris- 
diction was  given  to  the  district  court  in  a  divorce  proceed- 
ing to  award  the  husband's  real  estate  to  the  wife  in  fee  as 
alimony.  The  courts  of  this  state  in  divorce  proceedings 
must  look  for  their  authority  to  the  statute,  and,  so  far  as 
they  attempt  to  act  in  excess  of  the  powers  therein  granted, 
their  action  is  void  and  subject  jto  collateral  attack.  A  judg- 
ment or  decree  of  the  nature  of  the  Washington  decree,  so 
far  as  affects  the  real  estate,  if  rendered  by  the  courts  of  this 
state,  would  be  void. 

Is  it  our  duty  to  give  effect  to  this  decree  under  the  full 
faith  and  credit  clause  of  the  constitution  of  the  United 
States?  ** These  provisions  of  the  constitution  and  laws  of 
the  United  States  are  necessarily  to  be  read  in  the  light  of 
some  established  principles,  which  they  were  not  intended 
to  overthrow.  They  give  no  effect  to  judgments  of  a  court 
which  had  no  jurisdiction  of  the  subject  matter  or  of  the 
parties,  ....  and  they  confer  no  new  jurisdiction  on  the 
courts  of  any  state;  •  •  •  .  nor  do  these  provisions  put  the 
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judgments  of  other  states  upon  the  footing  of  domestic  judg- 
ments, to  be  enforced  by  execution ;  but  they  leave  the  man- 
ner in  which  they  may  be  enforced  to  the  law  of  the  state 
in  which  they  are  Sued  on,  pleaded,  or  offered  in  evidence": 
Huntington  v.  Attrill,  146  U.  S.  657,  13  Sup.  Ct.  Rep.  224, 
36  L.  ed.  1123.  The  provision  of  the  constitution  establishes 
a  rule  of  evidence  rather  than  of  jurisdiction:  Weaver  ▼. 
Cressman,  21  Neb.  675,  33  N.  W.  478 ;  Hanley  v.  Donoghue, 
116  U.  S.  1,  6  Sup.  Ct.  Rep.  242,  29  L.  ed.  535;  State  v. 
Pelican  Ins.  Co.,  127  U.  S.  265,  8  Sup.  Ct.  Rep.  1370,  32 
L.  ed.  239.  We  know  of  no  rule  which  compels  us  to  give 
to  a  decree  of  the  courts  of  Washington  a  force  and  effect 
we  would  deny  to  a  decree  of  our  own  courts  upon  the 
same  cause  of  action.  We  must  accord  full  faith  and  credit 
to  the  divorce  decree  since  the  Washington  court  had  juris- 
diction to  render  it,  but  we  are  not  compelled  to  recognize 
a  decree  affecting  the  title  of  E.  W.  Fall  and  his  grantees  in 
an  action  where  he  is  not  in  court  by  personal  service,  and 
where  the  act  directed  by  the  Washington  court  is  in  opposi- 
tion to  ***  the  public  policy  of  this  state,  in  relation  to  the 
enforcement  of  the  duty  of  marital  support:  Anglo-Ameri- 
can Provision  Co.  v.  Davis,  191  U.  S.  373,  24  Sup.  Ct.  Rep. 
92,  48  L.  ed.  225 ;  State  v.  Pelican  Ins.  Co.,  127  U.  S.  265, 
8  Sup.  Ct.  Rep.  1370,  32  L.  ed.  239 ;  Lynde  v.  Lynde,  181 
U.  S.  183,  21  Sup.  Ct.  Rep.  555,  45  L.  ed.  810;  McEhnoyle 
V.  Cohen,  13  Pet.  (U.  S.)  •312,  10  L.  ed.  177;  Bullock  v.  Bul- 
lock, 51  N.  J.  Eq.  444,  27  Atl.  435;  Andrews  v.  Andrews, 
188  U.  S.  14,  23  Sup.  Ct.  Rep.  237,  47  L.  ed.  366.  In  order 
to  vest  Mrs.  Fall  with  any  right,  title  or  interest  in  and 
to  her  husband's  land  in  Nebraska  by  virtue  of  the  Wash- 
ington decree,  it  was  absolutely  necessary  that  the  decree 
be  carried  into  effect  by  that  court  by  compelling  a  con- 
veyance from  her  husband.  Neither  the  decree  nor  the  com- 
missioner's deed  conferred  any  right  or  title  upon  her.  The 
decree  is  inoperative  to  affect  the  title  to  the  Nebraska  land, 
and  is  given  no  binding  force  or  effect,  so  far  as  the  courts 
of  this  state  are  concerned,  by  the  provisions  of  the  consti- 
tution of  the  United  States  with  reference  to  full  faith  and 
credit.  Since  the  decree  upon  which  the  plaintiff  bases  her 
right  to  recover  did  not  affect  the  title  to  the  land,  it  re- 
mained in  E.  W.  Fall  until  devested  by  operation  of  law  or 
by  his  voluntary  act.  He  has  parted  with  it  to  Elizabeth 
Eastin,  and  whether  any  consideration  was  ever  paid  for  it 
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or  not  is  immaterial  so  far  as  the  plaintiff  is  concerned,  for 
she  is  in  no  position  to  question  the  transaction,  whatever  a 
creditor  of  Fall  might  be-  able  to  do.  In  whatever  manner 
the  result  of  our  conclusion  may  affect  the  parties  to  this  con- 
troversy, it  is  our  duty  to  sustain  the  rights  of  the  state  to 
sovereignty  over  the  land  within  its  borders,  and  to  resist 
an  attempt  to  convey  and  set  apart  real  estate  in  Nebraska 
by  the  court  of  another  state,  when  not  acting  upon  and 
through  the  person  of  the  owner  when  under  its  jurisdiction 
and  by  virtue  of  the  proper  powers  of  a  court  of  chancery. 
It  appears  that  Mrs.  FaU  has  paid  taxes  and  interest  and 
made  other  outlays  for  the  benefit  of  the  property,  for  which 
she  should  be  reimbursed.  The  former  judgment  of  this 
court  is  vacated  and  the  cause  reversed  and  **®  remanded 
to  the  district  court,  with  directions  to  proceed  in  accord- 
ance with  this  opinion,  and,  if  plaintiff  so  desires,  to  take 
an  accounting  of  the  rents  and  profits  and  disbursements, 
and  to  render  such  decree  as  may  be  equitable. 

Mr.  Chief  Justice  Sedgwick  Dissented,  and  contended  that  while  a 
court  in  one  state  cannot,  by  its  decree,  directly  affect  the  legal  title 
to  land  situated  in  another,  yet  if  all  the  parties  interested  in  the 
land  are  brought  personally  before  the  court,  its  decree  establishing 
their  equities  in  the  land  is  conclusive  upon  them,  and  thus,  in  effect, 
determines  the  title  to  the  land.  Hence  if  both  parties  to  a  divorce 
proceeding  in  one  state  have  appeared  before  a  court  of  general  juris- 
diction therein,  and  have  asked  such  court  to  distribute  their  prop- 
erty, including  land  in  another  state,  and  the  court  by  its  decree  has 
done  so,  such  decree  is  conclusive  of  the  equities  of  the  parties  in  the 
real  estate  situated  in  such  state,  so  that  if  one  of  the  parties  in 
violation  of  such  decree,  attempts  to  convey  such  land  to  a  purchaser 
with  notice  of  such  equities,  the  latter  takes  subject  thereto. 


The  Effect  of  Judgments  of  the  Courts  of  a  Sister  State  or  of  a  for- 
eign country  is  considered  in  the  notes  to  Montgomery  v.  Consol- 
idated etc.  Co.,  103  Am.  St.  Rep.  304 j  Tremblay  v.  Aetna  Life  Ins. 
Co.,  94  Am.  St.  Bep.  32.  That  the  judgment  of  a  court  of  a  sister 
state  may  be  impeached  for  a  want  of  jurisdiction  in  the  court  which 
rendered  it,'  see  Cuykendall  v.  Doe,  129  Iowa,  453,  113  Am.  St.  Eep. 
472;  Ingraham  v.  Ingraham,  143  Ala.  129,  111  Am.  St.  Bep.  31; 
Tremblay  v.  Aetna  Life  Ins.  Co.,  97  Me.  547,  94  Am.  St.  Bep.  521, 
and  note. 

If  a  Decree  Determines  the  Equities  of  the  Parties  in  Respect  to  Land 
in  another  state,  and  directs  a  conveyance  in  accordance  therewith, 
such  decree,  while  it  does  not  operate  to  transfer  the  title,  may  be 
pleaded  as  a  cause  of  action  or  as  a  defense  in  the  courts  of  the 
state  where  the  land  is  bituated,  and  is  there  entitled  to  the  force 
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and  effect  of  record  evidence  of  the  equities  determined:  Yanght  ▼. 
Meador,  99  Ya.  569,  86  Am.  St.  Bep.  908.  But  a  default  divorce 
decree  purporting  to  vest  in  the  complainant  an  interest  in  land 
of  the  defendant  situated  in  another  state  is  in  that  respect  without 
jurisdiction:  Proctor  v.  Proctor,  215  111.  275,  106  Am.  St.  Bep.  168. 


BEBER   V.   BROTHERHOOD   OF   RAILROAD   TRAIN- 
MEN. 

[76  Neb.  183,  106  N.  W.  168.] 

IKSX7BAK0E,  ACCIDENT — ^LosB  of  Hand— What  Is.— It  is  a 
proper  question  for  the  jury  to  determine  whether  a  total  loss  of  three 
fingers  with  injury  to  the  remaining  finger  and  thumb,  and  the  re- 
moval of  nearly  half  of  the  palm  of  the  hand,  constitute  a  total  loss 
of  the  hand  within  the  meaning  of  a  by-law  of  a  mutual  benefit 
society  providing  insurance  for  "any  member  in  good  standing 
suffering,  by  means  of  physical  separation,  the  loss  of  a  hand  at  or 
above  the  wrist  joint."     (p.  786.) 

Mockett  &  Polk,  for  the  plaintiff  in  error. 

Stewart  &  Hunger,  for  the  defendant  in  error. 

*s*  OLDHAM,  C.  On  the  second  day  of  May,  1900,  the 
plaintiff  in  error,  who  was  plaintiff  below,  became  a  mem- 
ber of  a  fraternal  benefit  society,  known  as  the  Brotherhood 
of  Railroad  Trainmen,  and  agreed  to  pay  monthly  assess- 
ments  of  two  dollars  a  month  on  a  beneficiary  certificate  is- 
sued to  him  by  said  society  in  the  sum  of  twelve  hundred 
dollars.  The  plaintiff  was  a  brakeman,  and  belonged  to  the 
class  of  risks  called  **  Class  C"  in  the  constitution  of  the 
society.  By  section  37  of  the  constitution  of  the  order  it 
is  provided  that  the  member  shall  be  entitled  to  the  amount 
of  his  certificate  "upon  his  becoming  permanently  and  totally 
disabled  within  the  meaning  of  section  45."  Section  45  is 
as  follows:  **Any  member  in  good  standing,  suffering,  by 
means  of  physical  separation,  either  the  loss  of  -a  hand  at 
or  above  the  wrist  joint,  or  suffering  the  loss  of  a  foot  at 
or  above  the  ankle  joint,  or  suffering  the  loss  of  the  sight 
of  both  eyes,  shall  be  considered  totally  and  permanently  dis- 
abled and  shall  receive  the  full  amount  of  his  beneficiary 
certificate,  but  not  otherwise."  On  the  tenth  day  of  May, 
1902,  while  the  beneficiary  certificate  was  in  full  force  and 
effect,  plaintiff  received  a  personal  injury  by  chopping  and 
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cutting  his  left  hand,  while  splitting  wood,  and  as  a  result  of 
this  injury  lost  his  second,  third  and  fourth  fingers  and  about 
half  of  the  second,  third  and  fourth  metacarpal  bones,  which 
removed  nearly  half  of  the  palm  of  his  hand,  damaged  the 
first  and  second  joints  of  the  index  finger,  and  caused  a  run- 
ning sore. on  the  thumb  between  the  second  and  third  joints, 
which  stiffened  and  impaired  the  motion  of  the  thumb  and 
practically  destroyed  its  usefulness.  Plaintiff's  testimony 
tended  to  show  that  this  injury  had  totally  destroyed  the 
usefulness  of  the  hand,  as  such,  while  the  evidence  offered 
by  defendant  tended  to  show  that  the  remaining  thumb  and 
finger  on  the  hand  and  the  partially  stiffened  wrist  joint 
were  of  some  utility  to  the  plaintiff.  In  this  state  of  the 
record,  when  the  testimony  was  all  in,  the  court,  being  of 
the  opinion  that,  under  section  45  of  the  defendant's  con- 
stitution, ^^^  plaintiff  was  only  entitled  to  I'ecover  on  prov- 
ing that  the  entire  hand  was  severed  at  or  above  the  wrist 
joint,  directed  a  verdict  for  defendant  and  rendered  judg- 
ment for  the  defendant  on  the  verdict  so  directed.  To  re- 
verse this  judgment  plaintiff  brings  error  to  this  court. 

That  plaintiff's  benefit  certificate  is  a  contract  of  insur- 
ance between  him  and  the  society  is  both  apparent  and  con- 
ceded, and  that  his  right  to  recover  depends  upon  a  con- 
struction of  the  contract  as  set  forth  in  section  45  of  the 
constitution  is  also  conceded  by  both  parties  to  the  contro- 
versy. Eliminating  from  this  section  all  points  not  appli- 
cable to  the  case  at  bar,  it  would  read  as  follows :  Anv  mem- 
ber  in  good  standing  suffering,  by  means  of  physical  sepa- 
ration, the  loss  of  a  hand  at  or  above  the  wrist  joint  shall 
be  considered  totally  and  permanently  disabled,  and  shall 
receive  upon  sufficient  and  satisfactory  proof  of  the  same, 
the  full  amount  of  his  beneficiary  certificate,  and  not  other- 
wise. Now,  the  question  to  be  determined  is,  What  did  the 
defendant  company  contract  to  insure  against  under  the  pro- 
visions of  this  by-law  t  Was  it  the  severance  of  the  entire 
hand  at  or  above  the  wrist  joint,  or  was  it  the  entire  loss  of 
the  use  of  the  hand  at  or  above  the  wrist  joint  by  physical 
separation?  If  the  only  risk  assumed  by  defendant  was 
the  amputation  of  the  whole  hand,  then  the  learned  trial 
court  was  fully  justified  in  directing  a  verdict  for  defend- 
ant, but  if  a  fair  and  liberal  interpretation  of  the  contract 
most  favorable  to  the  insured  can  make  it  a  risk  which  in- 
cludes the  total  loss  of  the  use  of  the  hand  by  severance. 
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then  the  question  as  to  whether  such  loss  is  established  by 
the  evidence  is  properly  one  for  the  triers  of  such  facts.  If 
the  ofScers  of  the  society,  who  prepared  the  by-law  in  which 
the  contract  is  set  forth,  have  used  ambiguous  terms,  the  am- 
biguities must  be  interpreted  in  the  manner  most  favorable 
to  the  insured.  If,  instead  of  stating  in  plain  and  simple 
language  the  exact  loss  they  intend  to  protect  against,  they 
propound  riddles  in  a  jargon  of  equivocal  phrases,  these 
riddles  should  be  solved  most  favorably  to  him  who  has  been 
the  victim  of  such  artifice.  Interpreted  *®®  in  this  spirit, 
can  the  by-law  of  the  defendant  be  reasonably  said  to  pro- 
tect against  the  entire  loss  of  the  hand  by  physical  separa- 
tion, whether  such  loss  be  occasioned  by  amputation  or  by 
an  injury  by  severance  which  totally  destroys  the  usefulness 
of  such  member! 

In  Lord  v.  American  Mutual  Ace.  Assn.,  89  Wis.  19,  46 
Am.  St.  Rep.  815,  61  N.  W.  293,  26  L.  E.  A.  741,  under  a 
policy  containing  a  provision  for  the  payment  for  an  in- 
jury '' causing  an  immediate,  continuous  and  total  disabil- 
ity," it  was  held  that  it  was  a  proper  question  for  the  jur^" 
to  determine  whether  a  total  loss  of  three  fingers  and  part 
of  another  on  the  same  hand,  and  destruction  of  the  joint 
of  the  thimib,  and  the  cutting  of  the  hand,  constituted  a  total 
loss  within  the  meaning  of  such  provision.  In  disposing  of 
this  question,  Cassoday,  J.,  speaking  for  the  court,  said:  "On 
the  part  of  the  defendant  it  is  contended  that  there  is  no 
such  thing  as  the  loss  of  the  hand  unless  the  injury  is  such 
as  to  require  the  amputation  of  the  hand  above  the  wrist. 
That  would  be  too  much  of  a  refinement  upon  language  for 
practical  purposes.  The  hand  was  for  use;  and,  if  it  was 
injured  so  as  to  become  useless  as  a  hand,  then  the  defend- 
ant became  liable  for  its  loss  under  the  contract."  This  was 
held,  in  principle,  in  Sheanon  v.  Pacific  M.  L.  Ins.  Co.,  77 
Wis.  618,  83  Wis.  507.  .  In  Sneck  v.  Travelers'  Ins.  Co.,  88 
Hun,  94,  34  N.  Y.  Supp.  545,  the  action  was  on  a  policy 
against  **a  loss  by  severance  of  one  entire  hand  or  foot.*' 
There  was  a  loss  of  a  part  of  the  hand  by  severance.  Plain- 
tiff testified  that  he  had  no  use  of  the  hand,  as  such.  The 
court  held  that  the  word  ** severance'*  in  the  policy  meant 
the  method  by  which  the  accident  occurred,  and  that  it  was 
the  loss  of  the  use  of  the  hand  that  was  insured  against,  and 
that  the  question  as  to  whether  the  loss  was  total  under  the 
evidence  was  one  of  fact  for  the  jury.    While  the  supreme 
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court  was  divided  on  this  question  and  at  the  first  hearing 
of  the  same  case,  reported  in  81  Hnn  (N.  Y.),  331,  30  N. 
Y.  Supp.  881,  indicated  a  different  conclusion,  yet  the  last 
decision  was  reviewed  by  the  court  of  appeals  in  156  N. 
Y.  669,  50  N.  E.  1122,  and  the  last  majority  opinion  of  the 
intermediate  court  was  approved,  without  ^^'^  division,  by 
the  court  of  appeals.  The  doctrine  announced  in  this  case 
is  quoted  with  approval  in  1  American  and  English  Ency- 
clopedia of  Law,  second  edition,  page  301,  wherein  it  is  said : 
**Many  of  the  companies  have  altered  their  policies  so  as 
to  read  'the  loss  of  feet  or  hands  by  severance'  thereof,  but 
this  provision  has  been  held  to  be  intended  to  refer  to  the 
manner  rather  than  to  the  exact  physical  extent  of  the  in- 
jury. ' ' 

Defendant's  counsel  cite  us  to  the  holding  in  Fuller  v. 
Locomotive  Engineers  M.  L.  &  A.  Ins.  Assn.,  122  Mich.  548, 
80  Am.  St.  Rep.  598,  81  N.  W.  326,  48  L.  R.  A.  86,  as  sup- 
porting the  conclusion  reached  by  the  trial  judge  in  the 
court  below.  After  a  careful  examination  of  this  very  well- 
considered  case,  we  are  satisfied  that,  instead  of  supporting 
the  theory  of  the  trial  judge  in  the  instant  case,  it  makes 
directly  against  it.  In  this  case  the  by-law  provided  that 
any  member  receiving  bodily  injuries  which  alone  should 
^' cause  amputation  of  a  limb  (whole  hand  or  foot)"  should 
receive  the  amount  of  the  certificate,  but  not  otherwise. 
Plaintiff  sustained  a  loss  of  a  portion  of  his  foot.  While 
the  conclusion  reached  was  that,  under  this  peculiar  con- 
tract, he  could  not  recover,  yet,  in  reaching  this  conclusion, 
the  learned  author  of  the  opinion  reviewed  with  approval 
the  conclusions  reached  in  the  cases  above  cited,  and  other 
<:ases  of  the  same  import,  and  distinguished  the  case  he  was 
deciding  by  saying:  "These  cases  establish  the  proposition 
that  where  an  insurance  policy  insures  against  the  loss  of  a 
ntiember,  or  the  loss  of  an  entire  member,  the  word  Moss' 
should  be  construed  to  mean  the  destruction  of  the  useful- 
ness of  the  member,  or  the  entire  member,  for  the  purposes 
to  which,  in  its  normal  condition,  it  was  susceptible  of  appli- 
cation. In  all  of  these  policies  the  word  'loss'  is  used,  and 
it  is  the  loss  of  the  member  that  is  in  terms  insured  against. 
As  indicated  in  the  last  authority  cited,  the  attempts  of  the 
insurance  companies  to  avoid  this  construction  by  so  chang- 
ing the  policy  that  it  reads,  'loss  by  severance  of  feet  or 
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hands/  have  failed;  the  courts  holding,  as  before,  that  it  is 
the  loss  of  the  use  of  the  member  which  was  the  object  of 
the  contract.  In  the  present  case  the  word  *loss'  *®®  is  elim- 
inated, and  the  insurance  is  against  'an  injury  that  shall 
cause  the  amputation  of  a  limb  (whole  hand  or  foot),  or  total 
and  permanent  loss  of  eyesight.'  " 

We  are  therefore  of  opinion  that  the  question  of  whether 
there  was  a  total  loss  of  the  use  of  plaintiff's  hand,  at  or 
above  the  wrist  joint,  under  the  evidence  contained  in  the 
bill  of  exceptions,  is  one  of  fact  for  the  jury,  and  we  recom- 
mend that  the  judgment  of  the  district  court  be  reversed  and 
the  cause  remanded  for  further  proceedings. 

Letton  and  Ames,  CO.,  concur. 

By  the  COURT.  For  the  reasons  given  in  the  above  opin- 
ion, the  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Holcomb,  C.  J.,  expresses  no  opinion. 


TTie  Amputation  of  an  Arm  a  little  below  the  elbow  ib  the  "loss  of  an 
arm"  within  the  meaning  of  that  term  as  used  in  a  certificate  of  a 
benefit  association  agreeing  to  indemnify  the  holder  for  the  loss 
of  an  arm,  without  specifying  what  part  thereof  shall  be  lost:  Gar- 
celon  ▼.  Commercial  Travelers'  etc.  Assn.,  184  Mass.  8,  100  Am.  St» 
Bep.  540,  and  see  the  cases  cited  in  the  cross-reference  note  thereto.. 


LANGE  V.  ROYAL  HIGHLANDERS. 

[75  Neb.  188,  106  N.  W.  224,  110  N.  W.  1110.] 

BENEFICIAL  ASSOCIATIONS— Future  By-laws,  Agreement 
to  be  Bound  by. — ^A  member  of  an  association  who  agrees  before 
becoming  such  that  he  will  comply  with  the  by-laws  then  in  force,  or 
which  may  be  thereafter  adopted,  is  bound  by  subsequently  adopted- 
by-laws,  if  they  are  reasonable  in  their  nature,     (p.  788.) 

BENEFICIAL  ASSOCIATIONS— Subsequently  Adopted  By- 
law Against  Suicide. — ^A  member  of  a  fraternal  benefit  association 
who  contracts  to  be  bound  by  subsequently  enacted  by-laws  is  bound 
by  a  by-law  so  enacted,  forfeiting  his  right  to  recover  on  a  certificate - 
insuring  his  life,  in  case  his  death  is  caused  by  suicide,  whether  sane 
or  insane,     (pp.  788,  789.) 

INSUBANCE,  LIFE — ^Forfeiture,  Constmction  of  Clauses  for. — 
A  by-law  adopted  after  the  issuing  of  a  certificate  of  insurance  pro- 
viding for  a  forfeiture  will  be  strictly  construed  most  strongly  against 
the   association,   and   if   passed   in   contravention   of    the   provisiona. 


Feb.  1907.]       Lakge  v.  Botal  Highlandebs.  787 

either  of  the  articles  of  association,  the  constitution  and  by-laws  of 
the  society,  or  the  statute  governing  it,  is  void.     (p.  78d.) 

OOBPOSATIONS— Power  to  Enact  By-laws. — The  inherent 
right  to  enact  by-laws  for  the  government  of  a  corporation  is  in  the 
stockholders,  and  this  right  can  be  exercised  by  a  board  of  directors 
or  other  similar  body  only  when  such  right  is  clearly  conferred  by 
the  rules  of  the  society  and  the  statute  of  the  state  governing  the 
corporation,     (p.  791.) 

A  FSATEBNAI.  BENEFIT  ASSOOIATIOK  must  Have  a 
Bepresentatiye  Form  of  Ooyemznent. — This  requires  that  the  directors 
or  other  officers,  who  have  general  charge  and  control  of  the  prop- 
erty and  business  of  the  society  and  the  management  of  its  affairs, 
must  be  chosen  by  the  members,     (p.  791.) 

BENEHIOIAL  ASSOCIATIONS— Form  of  Gtovemment. — ^A 
fraternal  benefit  association  must  have  a  representative  form  of 
government  when  required  to  do  so  by  statute,  and  this  requires 
that  the  directors  or  other  officers,  who  have  general  charge  and  con- 
trol of  the  property  and  business  of  the  society  and  the  management 
of  its  affairs,  shall  be  chosen  by  the  members,     (p.  794.) 

BENEFICIAL    ASSOCIATIONS— Cliaiige    In   By-Uws.— If    a 

beneficial  association  has  not  complied  with  a  statute  requiring  it  to 
adopt  a  representative  form  of  government,  its  governing  body  has 
no  power  to  adopt  and  promulgate  any  edict  or  by-law  changing  the 
nature  and  obligation  of  the  contract  with  the  insured  member,  (p. 
795.) 

BENEFICIAL  ASSOCIATIONS — Change  In  By-laws— Collat- 
eral Attack. — An  attack  by  a  member  upon  the  validity  of  an  edict 
or  by-law  of  a  beneficial  association,  by  which  it  is  sought  to  vary 
or  change  the  obligations  of  a  contract  which  it  has  made  with  him, 
or  for  his  benefit,  on  the  ground  that  it  is  beyond  the  power  of  the 
society  to  make  such  change,  is  not  a  collateral  attack  upon  its  organ- 
ization, or  its  right  to  carry  on  the  business  for  which  it  was  created, 
(p.  796.) 

INSTTBANCE,  LIFE. — Suicide  will  not  Defeat  Becovery  upon 
a  contract  of  life  insurance  made  by  a  member  with  a  beneficial 
association,  and  not  procured  by  the  insured  with  the  intention  of 
committing  suicide,  unless  the  contract  so  provides  in  express  terms, 
(p.  799.) 

M.  D.  Carey  and  J.  J.  Thomas,  for  the  plaintiff  in  error. 

R.  S.  Norval  and  Hainer  &  Smith,  for  the  defendant  in 
error. 

*8»  OLDHAM,  C.  This  was  an  action  by  the  plaintiff  in 
the  court  below  in  her  own  right,  and  as  guardian  and  next 
friend  of  her  minor  son,  to  recover  the  sum  of  two  thousand 
dollars  on  a  benefit  certificate  issued  August  14,  1897,  upon 
the  life  of  Alexander  D.  Lange,  by  the  Royal  Highlanders, 
a  fraternal  benefit  society  organized  under  the  laws  of  the 
Btate  of  Nebraska.  The  defense  interposed  was  that  Alex- 
ander D.  Lange  had  come  to  his  death  from  wounds  inflicted 
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by  his  own  hand  with  suicidal  intent.  On  issues  thus  joined 
there  was  a  trial  to  the  jury,  and  at  the  close  of  all  the  tes- 
timony the  court  directed  a  verdict  for  the  defendant.  Judg- 
ment was  entered  on  this  verdict,  and  to  reverse  this  judg- 
ment plaintiff  brings  error  to  this  court. 

The  facts  underlying  this  controversy,  which  are  either 
admitted  or  fully  established  by  the  proofs  offered,  are :  That 
on  August  14,  1897,  the  deceased,  Alexander  D.  **•  Lange 
was  duly  admitted  to  membership  in  the  defendant  society 
and  received  a  certificate  of  indemnity  for  the  amount  sued 
for  in  the  petition,  payable  at  his  death  to  tha  beneficiaries 
therein  named ;  that  by  the  application  and  certificate  of  in- 
demnity it  was  agreed  that  the  insured  should  comply  with* 
the  edicts  of  the  association  then  in  force  and  such  as  there- 
after should  be  enacted;  that  at  the  time  the  deceased  was 
admitted  to  membership  there  was  no  edict  or  by-law  of  the 
society  providing  for  a  forfeiture  of  the  policy  if  the  mem- 
ber came  to  his  death  by  suicide,  whether  sane  or  insane. 
It  is  clearly  established  by  the  proofs  offered  that  on  June 
26,  1902,  Alexander  D.  Lange  died  from  the  effects  of  a  gun- 
shot wound  inflicted  by  his  own  hand  with  suicidal  intent, 
and  that  on  June  12,  1901,  the  executive  castle  of  the  de- 
fendant association  assumed  to  pass  and  establish  an  edict 
or  by-law  which  provides  as  follows:  **The  benefit  certificate 
issued  to  a  member  shall  become  void  and  all  benefits  there- 
under shall  be  forfeited  in  case  the  member  shall  die  from 
suicide,  feloniously  or  otherwise,  sane  or  insane." 

There  are  certain  underlying  propositions,  sound  in  prin- 
ciple and  supported  by  the  former  decisions  of  this  and  other 
courts  of  last  resort,  that  govern  the  rights  and  liabilities  of 
members  of  voluntary  associations,  whether  mutual  insurance 
companies  or  fraternal  benefit  societies,  that  are  applicable, 
in  the  first  instance,  to  the  questions  involved  in  this  contro- 
versy. One  of  these  principles  is  that  a  member  of  such  soci- 
ety, who  agrees  in  his  application,  or  has  the  agreement  in- 
corporated in  his  policy  or  benefit  certificate,'  that  he  will 
comply  with  the  by-laws  of  the  company  then  in  force  or 
thereafter  to  be  adopted,  is  bound  by  subsequent  by-laws  the 
same  as  those  in  force  at  the  time  his  certificate  was  issued, 
provided  that  such  subsequent  by-laws  are  reasonable  in  their 
nature,  and  are  properly  adopted  in  conformity  with  the  roles 
of  the  order  and  the  statute  governing  such  associations: 
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Farmers'  Mutual  Ins.  Co.  v.  Kinney,  64  Neb.  808,  90  N.  W. 
926.  Another  underlying  principle  established  by  *®^  the 
clear  weight  of  authority  is  that,  where  a  member  of  a  fra- 
ternal benefit  association  contracts  in  his  application  or  cer- 
tificate of  membership  to  be  bound  by  subsequently  enacted 
by-laws,  a  by-law,  properly  enacted,  providing  for  the  for- 
feiture of  a  certificate  where  the  death  of  the  members  is  oc- 
casioned by  suicide,  whether  sane  or  insane,  is  a  reasonable 
by-law  and  will  be  upheld:  Hughes  v.  Wisconsin  Odd  Fel- 
lows' Mutual  Life  Ins.  Co.,  98  Wis.  292,  73  N.  W.  1015,  and 
cases  therein  cited.  Another  well-established  principle  is 
that  a  subsequent  by-law  providing  for  a  forfeiture  will  be 
strictly  construed  most  strongly  against  the  association,  and 
if  passed  in  contravention  of  the  provisions  either  of  the 
articles  of  association,  the  constitution  and  by-laws  of  the 
society,  op  the  statute  governing  it,  it  will  be  held  ultra  vires 
and  of  no  effect :  Briggs  v.  Earl,  139  Mass.  473,  1  N.  E.  847 ; 
Supreme  Council  A.  H.  L.  v.  Perry,  140  Mass.  580,  5  N.  E. 
635 ;  Supreme  Lodge  K.  of  P.  v.  Kutscher,  179  111.  340,  70  Am. 
St.  Rep.  115,  53  N.  E.  620;  Supreme  Lodge  K.  of  P.  v.  La 
Malta,  95  Tenn.  157,  31  S.  W.  493,  30  L.  R.  A.  838 ;  Supreme 
Lodge  K.  of  P.  V.  Stein,  75  Miss.  107,  65  Am.  St.  Rep.  589,  21 
South.  559,  37  L.  R.  A.  778.  Again  it  is  well  established  that, 
where  the  exercise  of  corporate  power  has  been  regulated 
by  statute,  the  corporation  cannot,  by  its  by-laws,  resolutions 
or  contracts,  change  the  mode  of  the  exercise  of  this  power: 
Thompson  on  Corporations,  sees.  849,  1013 ;  Brewster  v.  Hart- 
ley, 37  Cal.  15,  99  Am.  Dec.  237. 

From  these  principles  it  follows  that  the  only  question  to 
be  determined  is  as  to  whether  the  by-law  relied  upon  as  a 
defense  has  been  legally  enacted  by  a  duly  authorized  body 
of  the  defendant  association.  This  question  requires  an  ex- 
amination into  the  articles  of  incorporation  and  by-laws  or 
edicts  of  the  society,  as  well  as  the  provisions  of  the  statutes 
of  the  state  regulating  fraternal  benefit  associations.  From 
the  evidence  contained  in  the  record  it  appears  that  at  some 
time  prior  to  June,  1896,  six  persons  conceived  the  idea  of 
organizing  the  society  known  as  the  ** Royal  Highlanders"; 
that  these  six  members  constituted  themselves  the  executive 
castle  of  the  order,  with  *®*  plenary  powers  in  the  organiza- 
tion. On  August  10,  1896,  the  society  commenced  business 
with  a  membership  of  three  hundred  and  eleven,  and  properly 
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filed  its  articles  of  incorporation.  It  appears  from  the  testi- 
mony that  there  never  was  a  meeting  of  the  members  of  the 
association,  and  that  the  officers  were  never  voted  on,  either 
directly  or  indirectly,  by  the  policy-holders  of  the  order.  On 
June  14,  1897,  the  executive  castle,  which  had  in  the  mean- 
time increased  its  number  to  twelve  members,  together  with 
one  delegate  of  the  association,  held  a  meeting  at  which  they 
formally  elected  themselves  to  the  different  offices  in  the  execu- 
tive castle  for  a  term  of  four  years,  and  adopted  the  edicts 
or  by-laws  in  force  at  the  time  the  certificate  of  membership 
was  issued  to  Alexander  D.  Lange.  Section  4  of  the  edicts 
so  adopted  provides  as  follows:  *'The  executive  castle  shall 
be  composed  of  its  officers,  its  standing  committees,  its  special 
committees,  and  its  delegates  elected  by  district  conventions, 
as  is  hereinafter  provided."  In  1897  the  legislature  of  Ne- 
braska enacted  section  6483,  Cobbey's  Annotated  Statutes, 
1905,  which  provides  that  "A  fraternal  beneficiary  association 
is  hereby  declared  to  be  a  corporation,  society  or  voluntary 
association,  formed  or  organized  and  carried  on  for  the  sole 
benefit  of  its  members  and  their  beneficiaries,  and  not  for 
profit.  Each  such  society  shall  have  a  lodge  sj^tem,  with 
ritualistic  form  of  work  and  representative  form  of  govern- 
ment: Laws  1897,  c.  7,  sec.  1/'  And  also  enacted:  **A11 
such  societies  organized  under  the  laws  of  this  or  any  other 
state,  territory  or  province,  and  now  doing  business  in  this 
state,  may  continue  such  business  provided  they  hereafter 
.comply  with  the  provisions  of  this  act":  Laws  1897,  c.  47,  sec. 
8.  On  June  12,  1901,  the  executive  castle  of  the  order  pro- 
mulgated the  by-law  or  edict  in  dispute  at  its  regular  meet- 
ing. The  executive  castle,  among  other  powers,  was  author- 
ized to  institute  representative  castles  as  might  be  deemed 
essential,  in  accordance  with  its  edicts.  In  furtherance  of 
this  power  it  had,  prior  to  the  meeting  in  1901,  provided  for 
the  election  of  representatives  from  districts  composed  of 
tributary  castles  having  an  aggregate  *®-^  of  not  less  than 
five  hundred  members,  nor  more  than  one  thousand.  And  at 
the  meeting  at  which  the  by-law  at  issue  was  enacted,  the 
•executive  castle  was  composed  of  twenty-five  members,  nine 
of  whom  had  been  elected  from  representative  castles  and 
sixteen  of  whom  were  self -constituted  officers  and  their  ap- 
pointees. 

Now,  as  before  stated,  this  executive  castle  had,  by  its 
own  by-laws,  granted  itself  plenary  powers  over  the  organ- 
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ization,  and  constituted  itself  the  sole  governing  and  law- 
making body  of  the  order.  Bearing  in  mind  that  the  inherent 
right  to  enact  by-laws  for  the  government  of  a  corporation  is 
in  the  stockholders,  and  that  this  right  can  be  exercised  by  a 
board  of  directors,  or  other  similar  body,  only  when  such 
right  is  clearly  conferred  by  the  rules  of  the  society  and  the 
statute  of  the  state  governing  the  incorporation,  the  question 
is,  Was  the  executive  castle  of  the  defendant,  constituted  as 
above  set  out,  a  representative  body  of  the  association.  A 
representative  form  of  government  is  defined  in  the  Universal 
dictionary  of  the  English  language  as  one  '^  conducted  and 
constituted  by  the  agency  of  delegates,  or  deputies,  chosen  by 
the  people."  This  definition  fairly  expresses  the  modem 
American  idea  of  a  representative  government,  and,  as  ap- 
plied to  section  1,  supra,  is  in  full  harmony  with  the  con- 
struction placed  upon  that  section  by  this  court  in  the  recent 
case  of  State  v.  Bankers'  Union  of  the  World,  71  Neb.  622, 
99  N.  W.  531,  where  it  was  said:  "A  fraternal  benefit  asso- 
ciation must  have  a  representative  form  of  government.  This 
requires  that  the  directors  or  other  officers,  who  have  general 
charge  and  control  of  the  property  and  business  of  the  society 
and  the  management  of  its  affairs,  shall  be  chosen  by  the  mem- 
bers.'' 

While  counsel  for  the  defendant  in  error  have  filed  a  very 
able  and  persuasive  brief  urging  us  to  reconsider  and  modify 
the  definition  of  a  representative  form  of  government  as  ex- 
pressed in  the  case  just  quoted,  we  find  ourselves,  after  a  care- 
ful consideration  of  their  well-written  brief  and  strong  oral 
argument,  wholly  unpersuaded  "^  to  do  so.  It  seems  to  us 
that  it  was  the  manifest  intention  of  our  legislature  in  the 
enactment  of  sections  1  and  8,  supra,  to  require  all  fraternal 
benefit  associations,  either  then  doing  business  or  which  should 
later  be  organized,  to  conduct  the  affairs  of  the  associations 
for  the  sole  benefit  of  the  members  and  their  beneficiaries,  and 
that  to  further  this  object  they  required  such  associations  to 
be  governed  by  representatives  elected  by  the  members.  The 
fact  that  defendant  and  other  similar  fraternal  societies  had 
been  organized  without  even  a  fair  semblance  of  a  provision  fop 
a  representative  form  of  government  in  its  modem  sense  most 
likely  influenced  the  lawmakers  in  the  passage  of  this  statute. 
To  prevent  the  possibility  of  a  self-constituted  oligarchy 
controlling  and  managing  any  such  association  for  its  own 
benefit,  rather  than  for  the  good  of  the  members  and  their 
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beneficiaries,  this  wholesome  measure  was  enacted.  In  our 
conception  of  the  matter,  these  sections  of  the  statute  should 
be  liberally  construed  for  the  purpose  for  which  they  were 
plainly  enacted,  for  they  seem  to  have  been  intended  not  to 
destroy  but  to  save  fraternal  benefit  societies. 

It  is  earnestly  contended  by  counsel  for  defendant  in  error 
that  the  attack  on  the  suicide  edict  of  1901  is  a  collateral 
attack  on  the  charter  of  the  corporation,  and  it  is  urged  that, 
even  if  the  executive  castle  of  the  defendant  society  is  ille- 
gally exercising  its  corporate  functions,  its  right  to  do  so  can 
only  be  questioned  in  an  action  by  the  state  in  quo  warranto. 
We  concede  the  contention  that  the  plaintiff  cannot  in  her 
petition  sue  the  defendant  as  a  legal  organization  under  the 
laws  of  the  state,  and  then  deny  the  validity  of  the  organiza- 
tion. But  does  the  denial  of  the  authority  of  the  executive 
castle,  as  constituted  in  1901,  to  pass  the  edict  in  question 
amount  to  a  denial  of  the  legal  authority  of  the  society  to  do 
business  t  This  depends  on  whether  or  not  the  edict  assailed 
should  be  treated  simply  as  a  by-law  of  the  association,  or  as 
part  of  the  charter  of  the  corporation.  It  is  conceded  in  the 
brief  of  the  association  that,  if  the  edict  assailed  is  simply 
^*  a  by-law  and  not  a  part  of  the  articles  of  incorporation, 
then  an  attack  on  the  passage  of  such  edict  does  not  neces- 
sarily call  into  question  the  right  of  the  society  to  do  busi- 
ness. As  was  said  in  Lincoln  Shoe  Mfg.  Co.  v.  Sheldon,  44 
Neb.  279,  62  N.  W.  480:  "In  this  state  the  legislature  does 
not  by  a  special  act  charter  a  corporation,  but  all  corporations 
are  formed  under  general  laws,  and  these  laws  and  the  arti- 
cles of  incorporation  adopted  in  pursuance  of  and  in  con- 
formity with  such  laws  constitute  the  charter  of  a  corpora- 
tion in  this  state." 

By  reference  to  section  20,  chapter  47,  Laws  of  1897,  it 
will  be  seen  that  the  requisite  of  authority  for  a  fraternal 
benefit  association  to  do  business  in  this  state  is  the  filing 
with  the  auditor  of  a  ''certificate  of  association,"  signed 
by  the  persons  who  desire  to  associate  themselvoa  together 
for  the  purpose  of  forming  such  an  organization,  with  a  plan 
of  business  clearly  and  fully  defined.  It  is  these  articles  and 
the  plan  of  association  that  the  auditor  is  required  to  pass 
upon,  and,  if  found  correct,  it  is  his  duty  to  issue  a  certifi- 
cate of  organization.  At  the  time  the  certificate  of  associa- 
tion was  issued  to  the  defendant  society  by  the  auditor,  the 
statute  requiring  such  societies  to  have  a  representative  form 
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of  government  had  not  been  enacted,  and,  as  the  plan  sub- 
mitted was  not  then  in  contravention  of  the  statute  law,  the 
auditor  properly  issued  the  certificate  of  organization.  It 
is  the  certificate  of  association  and  the  statute  governing  the 
corporation  that  stands  in  place  of  the  charter  of  the  associa- 
tion. 

It  is  true  that  section  22,  chapter  47,  Laws  of  1897,  pro- 
vides for  the  filing  of  the  constitution  and  by-laws  of  fra- 
ternal societies  with  the  auditor  after  the  certificate  is  issued, 
but  the  auditor  has  nothing  to  do  with  the  approval  or  rejec- 
tion of  the  by-laws.  It  is  only  when  it  is  brought  to  his  at- 
tention that  a  society  is  doing  business  in  contravention  of 
the  provisions  of  the  statute  that  he  is  called  upon  to  institute 
proceedings;  and  these  proceedings  are  in  the  nature  of  an 
information  in  quo  warranto.  Moreover,  the  tenor  and  the 
very  nature  of  the  edict  relied  ^®®  upon  classify  it  as  a  by- 
law providing  for  a  forfeiture  of  a  benefit  certificate,  and 
not  as  a  constituent  element  of  the  charter  authorizing  the 
association  to  transact  business  in  this  state.  We  conclude 
that  the  edict  in  issue  is  merely  a  by-law  of  the  society  en- 
acted by  an  unauthorized  body,  and,  as  against  a  member  who 
received  his  certificate  of  membership  prior  to  its  adoption, 
is  ultra  vires  and  void,  and  subject  to  attack  whenever  and 
wherever  found. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  further 
proceedings  according  to  law. 

Ames  and  Letton,  CO.,  concur. 

By  the  COURT.  For  the  reasons  given  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded  for  further  proceedings 
according  to  law. 

On  rehearing  the  following  opinion  was  filed  February  8, 
1907: 

BARNES,  J.  This  case  is  before  us  on  a  rehearing.  The 
facts,  as  disclosed  by  the  record,  are  so  clearly  and  concisely 
stated  ^'^  in  our  former  opinion,  ante,  p.  787,  as  to  render 
any  other  or  further  statement  unnecessary.  Two  proposi- 
tions decided  by  that  opinion  are  vigorously  assailed  by 
counsel  for  the  defendant:  First,  that  the  so-called  edict  or 
by-law  of  June  12,  1901,  which  is  interposed  as  a  defense  to 
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plaintiflf's  action,  is  void,  and  does  not  affect  her  right  of 
recovery  on  the  benefit  certificate,  which  is  the  foundation  of 
this  suit;  second,  that  suicide  is  not  a  defense  to  an  action 
on  such  a  certificate,  unless  made  so  by  the  contract  itself, 
or  some  valid  edict  or  by-law  of  the  association. 

1.  The  defendant's  first  contention  requires  but  little 
consideration,  because  the  reasoning  and  authorities  con- 
tained in  our  former  opinion  fully  answer  the  brief  and 
argument  of  counsel  on  that  point.  If  the  statement  de- 
scribing the  organization  of  the  defendant,  and  the  man- 
ner of  the  election  or  selection  of  its  executive  castle,  is 
true-r-and,  as  its  correctness  has  not  been  challenged  we 
assume  it  to  be  so — it  cannot  be  said  that  such  executive 
castle  gave  to  the  defendant  a  representative  form  of  gov- 
ernment within  the  meaning  of  section  91,  chapter  43  of 
the  Compiled  Statutes  of  1905  (Annotated  Statutes,  6483). 
At  its  session  of  1897  the  legislature  of  this  state  passed  an 
act  (Laws  1897,  c.  47)  providing  for  the  organization  and 
government  of  "fraternal  beneficiary  associations,"  which 
contains  the  section  above  mentioned.  Since  that  time  all 
such  associations  have  been  required,  where  necessary,  to  so 
change  the  manner  of  electing  or  choosing  the  officers  by 
which  their  business  is  conducted  as  to  give  them  a  repre- 
sentative form  of  government:  State  v.  Bankers'  Union  of 
the  World,  71  Neb.  622,  99  N.  W.  531.  In  that  case  it  was 
said:  **A  fraternal  beneficial  association  must  have  a  repre- 
sentative form  of  government.  This  requires  that  the  di- 
rectors or  other  officers,  who  have  general  charge  and  control 
of  the  property  and  business  of  the  society  and  the  manage- 
ment of  its  affairs,  shall  be  chosen  by  the  members" — and  the 
defendant  therein  was  enjoined  from  transacting  business 
until  it  should  provide  for  and  adopt  **®  such  a  representa- 
tive form  of  government.  It  appears  that  the  defendant  as- 
sociation was  organized  in  the  year  1896  by  six  persons,  resi- 
dents of  Aurora,  Nebraska,  who  prepared  and  filed  its  arti- 
cles of  incorporation,  and  thereupon  constituted  themselves 
its  executive  castle;  that  on  August  10th  of  that  year  the 
4Society,  having  then  acquired  a  membership  of  three  hundred 
and  eleven  persons,  conmienced  business.  It  appears  also 
that  there  never  was  a  meeting  of  the  members  of  the  associa- 
tion, and  said  officers  were  never  voted  for,  either  directly 
or  indirctly,  by  the  policy-holders  or  members  of  the  order. 
It  further  appears  that  in  June,  1897,  the  first  election  was 
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held,  and  that  on  June  14,  1897,  the  executive  castle  which 
had  in  the  meantime  increased  its  own  number  to  twelve 
members,  including  one  delegate  elected  by  the  members  of 
the  association,  held  a  meeting  at  which  its  members  again 
elected  themselves  officers  of  the  association  for  a  term  of 
four  years  and  adopted  the  edicts  or  by-laws  in  force  at  the 
time  the  certificate  in  question  herein  was  issued  to  Alexan- 
der D.  Lange.  The  affairs  of  the  association  are  conducted 
by  its  executive  castle,  and  section  4  of  the  edicts  adopted  by 
that  body  provides:  **The  executive  castle  shall  be  composed 
of  its  officers,  its  standing  committees,  its  special  committees 
and  its  delegates  elected  by  district  conventions,  as  hereinafter 
provided."  After  the  passage  of  the  act  of  1897,  above  men- 
tioned— the  association  presumably  recognizing  the  fact  that 
its  foftn  of  government  should  be  changed  so  as  to  comply 
with  said  law,  and  thus  enable  it  to  continue  its  business — the 
executive  castle  in  December,  1897,  at  a  special  meeting,  pro- 
vided for  a  change  in  the  manner  of  its  own  selection;  and 
on  June  12,  1901,  when  the  by-law  or  edict  in  dispute  was 
adopted  and  promulgated,  said  executive  castle  was  composed 
of  twenty-five  members,  nine  of  whom  had  been  elected  from 
representative  districts,  and  sixteen  of  whom  were  the  self- 
constituted  officers  above  mentioned,  and  their  own  appoint- 
ees. That  this  was  not  a  fair  compliance  with  the  provision 
of  the  law  requiring  the  defendant  to  have  a  representative 
'  form  of  government  *®®  does  not  appear  to  us  to  be  an  open 
question.  It  follows,  both  upon  principle  and  authority, 
that  it  had  no  power  to  adopt  and  promulgate  any  edict  or 
by-law  changing  the  nature  and  obligation  of  the  contract 
with  the  assured  member.  It  is  conceded  that  the  certificate 
itself  contains  no  provision  for  forfeiture  on  account  of  sui- 
cide, and  at  the  time  it  was  issued  the  articles  of  incorpora- 
tion, edicts  and  by-laws  of  the  association  were  silent  as  to 
that  matter.  Therefore  the  question  should  be  ruled  by  Su- 
preme Lodge  K.  of  P.  V.  La  Malta,  95  Tenn.  157,  31  S.  W.  493, 
30  L.  R.  A.  838 ,  Supreme  Lodge  K.  of  P.  v.  Stein,  75  Miss. 
107,  65  Am.  St.  Rep.  589,  21  South.  559,  37  L.  R.  A.  775,  and 
other  cases,  where  it  was  held  that  an  anti-suicide  clause  was 
not  binding  upon  a  member  of  the  order,  when  such  provision 
had  been  adopted  by  a  board  of  control  only,  and  not  by  the 
supreme  lodge,  although  such  lodge  had  attempted  to  dele- 
gate that  power  to  the  board* 
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It  is  contended,  however,  that  this  rale  amounts  to  a  coU 
lateral  attack  upon  the  organization  of  the  defendant,  and  a 
declaration  that  all  of  its  acts,  contracts  and  proceedings  are 
void.  We  do  not  so  understand  the  matter.  It  must  be  con- 
ceded that  the  defendant,  by  filing  its  articles  of  incorpora- 
tion in  compliance  with  the  law  in  force  at  the  time  of  its 
organization,  acquired  the  right  to  carry  on  the  business  for 
which  it  was  created.  It  must  also  be  conceded  that  when  the 
legislature  passed  the  act  of  1897  it  became  the  duty  of  the 
defendant  to  so  change  the  manner  of  selecting  or  choosing 
its  officers  as  to  comply  with  the  terms  of  that  act.  It  at- 
tempted to  do  so,  and,  while  the  change  made  was  not  suffi- 
cient to  confer  power  to  alter  the  insurance  contract  without 
the  consent  of  the  insured,  yet  it  was  and  is  a  de  facto  organi- 
zation, and  its  acts  and  doings  in  the  ordinary  conduct%f  its 
business  are  to  be  construed  by  the  rules  applicable  to  such 
a  condition.  This,  however,  does  not  prevent  a  member  or 
a  beneficiary  from  questioning  the  validity  of  any  of  its 
edicts  or  by-laws  by  which  it  is  sought  to  vary  or  change  the 
obligations  of  a  contract  which  it  has  made  with  **^  him,  or 
for  his  benefit.  We  have  not  overlooked  the  fact  that  counsel 
intimated  on  the  hearing  that  the  defendant  was  unable  to 
comply  with  the  present  law  requiring  it  to  adopt  a  repre- 
sentative form  of  government.  We  are  unable  to  seriously 
consider  this  suggestion.  It  is  self-evident  that  the  power 
which  enabled  the  association  to  twice  change  the  number 
and  the  manner  of  choosing  the  officers  comprising  its  execu- 
tive castle  is  sufficient,  if  properly  exercised,  to  enable  it  to 
make  such  further  changes  in  regard  to  that  matter  as  will 
create  for  the  association  a  representative  form  of  govern- 
ment. Indeed,  nothing  can  stand  in  the  way  of  such  action 
but  a  determination  on  the  part  of  the  members  of  the  execu- 
tive castle  to  perpetuate  themselves  in  office,  and  assume 
permanent  control  over  the  business  of  the  association,  and 
we  will  not  presume  that  they  are  or  have  been  actuated 
by  such  motive. 

For  the  foregoing  reasons,  our  former  opinion  is  right  as 
to  this  point  of  the  controversy,  and  should  be  adhered  to. 

2.  We  come  now  to  consider  the  effect  of  the  suicide  of 
the  assured  member  on  the  benefit  certificate  in  question.  It 
may  be  stated,  at  the  outset,  that  to  procure  such  a  certificate 
with  intent  to  commit  suicide  is  a  fraud  on  the  association, 
and  will  defeat  a  recovery.    In  such  a  case  the  insurer  would 
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have  the  option  of  rescission,  with  all  of  its  incidents,  even  as 
against  the  beneficiary.  But  in  this  case  it  is  not  claimed 
that  the  record  discloses  any  such  intention  on  the  part  of 
the  deceased  member.  Indeed,  the  effect  of  his  conduct  is 
to  exclude  that  idea.  It  appears  that  he  took  out  his  certi- 
ficate on  the  fourteenth  day  of  August,  1897 ;  paid  all  of  his 
assessments  for  a  period  of  nearly  five  years,  and  was  a  mem- 
ber of  the  association  in  good  standing  at  the  date  of  his 
death.  So  it  seems  clear  that  the  contract  in  this  case  was 
entered  into  in  good  faith,  and  without  fraud.  Notwith- 
standing this  fact,  the  defendant  contends  that  suicide  is  a 
defense  to  this  action  even  if  the  benefit  certificate  and  by- 
laws of  *^*  the  association  are  silent  on  that  subject.  In 
support  of  this  contention  counsel  cite  Ritter  v.  Mutual  Life 
Ins.  Co.,  169  U.  S.  139,  18  Sup.  Ct.  Rep.  300,  42  L.  ed.  693. 
In  that  case,  however,  the  proof  was  plenary  that  the  insur- 
ance was  procured  with  the  intent  to  commit  suicide,  but  as 
the  trial  court  had  expressly  charged  the  jury  that  in  no 
case  could  there  be  a  recovery  if  the  assured  had  taken  his 
own  life  designedly,  while  in  sound  mind,  the  question  here 
at  issue  was  necessarily  involved  in  that  decision.  It  was 
there  held:  ** Intentional  self-destruction,  the  assured  being 
of  sound  mind,  is  in  itself  a  defense  to  an  action  upon  a  life 
policy,  even  if  such  policy  does  not,  in  express  words,  declare 
that  it  shall  be  void  in  the  event  of  self-destruction.'* 

We  find,  on  an  examination  of  that  opinion,  that  the  reason- 
ing of  the  learned  judge  who  wrote  it  was  to  some  extent 
based  on  the  assumption  that  the  experience  tables  used  as 
a  basis  for  fixing  the  consideration  to  be  paid  for  such  insur- 
ance exclude  suicide  as  a  cause  of  mortality,  but  we  find  it 
to  be  a  fact,  as  shown  by  the  authorities,  and  one  which  we 
have  never  heard  questioned,  that  all  of  the  mortality  or 
experience  tables  used  as  a  basis  for  computing  premiums  on 
life  insurance,  and  assessments  for  carrying  benefit  certificates 
in  fraternal  benefit  associations,  include  all  forms  of  death, 
of  which  suicide  is  considered  one :  Campbell  v.  Supreme  Con- 
clave I.  0.  H.,  66  N.  J.  L.  274,  49  Atl.  550,  54  L.  R.  A.  576. 
So  self-destruction,  although  it  may  shorten  the  period  of  the 
life  expectancy  of  the  member,  and  thus  decrease  the  amount 
which  he  may  be  expected  to  pay  to  the  association,  does  not 
violate  the  terms  of  his  contract,  unless  it  is  so  expressly 
stipulated  therein,  because  that  contingency  is  included  in, 
and  is  a  part  of,  the  consideration  which  supports  such  con- 
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tract.  Suicide  is  only  one  of  the  many  ways  that  may  de- 
termine the  event  of  death.  Life  insurance,  of  whatever  kind 
and  nature,  is,  in  effect,  an  indemnity  against  the  happening 
of  that  event,  which  is  certain;  and,  insurance  rates  bein^ 
based  upon  the  average  expectancy  of  life,  as  determined 
from  experience  tables,  which  include  suicide  as  one  of 
^^  the  causes  of  mortality,  that  contingency  is  considered  a 
part  of  the  contract,  unless  it  is  otherwise  stipulated  therein. 
As  to  the  moral  or  ethical  side  of  the  discussion  indulged  in 
by  Judge  Harlan,  we  have  to  say  that,  while  suicide  was  con- 
sidered a  crime  at  common  law,  yet  we  have  no  common-law 
crimes  in  this  state ;  neither  have  we  any  statute  making  sui- 
cide, or  an  attempt  to  commit  suicide,  a  crime.  As  to  the 
matter  of  public  policy,  it  may  be  said  that  suicide  as  a 
cause  of  death  bears  so  small  a  percentage  to  the  other  causes 
of  mortality,  and  is  so  infrequently  committed,  that  insur- 
ance companies  and  mutual  benefit  associations  should  be  per- 
mitted, at  their  option,  to  provide  in  their  policies  and  bene- 
fit certificates  that  voluntary  suicide  will  avoid  the  contract,, 
or  leave  them  silent  on  that  subject.  It  is  a  custom,  in  this 
state  at  least,  so  well  established  as  to  become  a  matter  of 
common  knowledge  that  many  life  insurance  companies  and 
mutual  benefit  associations  print  their  policies  and  certifi- 
cates without  the  suicide  clause,  and,  when  selling  insurance- 
or  soliciting  membership,  point  to  that  fact  as  an  evidence 
that  their  contracts  are  much  more  favorable  and  desirablo 
than  those  which  contain  such  a  provision.  Again,  the  trend 
of  modern  authority  upon  this  question  has  led  at  least  ono 
state  to  enact  a  law  providing  that  suicide  shall  not  be  a  de- 
fense to  a  life  insurance  policy  or  a  mutual  benefit  certifi- 
cate, unless  it  was  contemplated  at  the  time  the  insurance 
was  obtained;  and  that  act  has  been  upheld  by  the  court 
of  last  resort  of  that  state;  Keller  v.  Travelers^  Ins.  Co.,  58 
Mo.  App.  557. 

Our  attention  is  also  directed  to  Shipman  v.  Protected 
Home  Circle,  175  N.  Y.  498,  67  N.  E.  1090.  In  that  case 
the  benefit  certificate  was  silent  on  the  subject  of  suicide, 
while  sane,  by  a  by-law,  subsequently  enacted,  provided  that 
the  certificate  should  be  void  if  the  insured  should  die  by 
suicide,  sane  or  insane.  No  question  was  raised  as  to  the 
power  of  the  governing  body  of  the  association  to  adopt  such 
a  by-law,  or  its  validity ;  and  it  was  held  to  apply  to  a  certi- 
ficate in  force  at  the  time  of  the  amendment,  *®*  because  it 
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was  agreed  therein  that  the  member  should  comply  with  all 
the  laws  and  regulations  in  force  at  the  time  he  received  the 
certificate,  and  aU  by-laws  and  regulations  adopted  thereaf- 
ter. There  is  another  case  not  called  to  our  attention  by 
counsel,  to  wit,  Hopkins  v.  Northwestern  Life  Assn.,  94  Fed. 
729,  where  the  United  States  circuit  court,  being  bound  by 
the  case  of  Bitter  v.  Mutual  Life  Ins.  Co.,  169  U.  S.  139,  18 
Sup.  Ct.  Rep.  300,  42  L.  ed.  693,  logically  extended  the  bar 
against  recovery  to  a  policy  taken  out  by  the  insured  for  the 
benefit  of  his  wife.  The  judgment,  however,  in  that  case  was 
aflSrmed  (99  Fed.  199,  40  C.  C.  A.  1)  upon  other  grounds. 
These  appear  to  be  the  only  authorities  which  support  the 
defendant's  contention.  We  have  been  unable  to  find  any 
others,  and  if  there  are  any,  counsel  have  not  called  our  at- 
tention to  them.  On  the  other  hand,  in  the  case  of  Campbell 
V.  Supreme  Conclave  I.  O.  H.,  66  N.  J.  L.  274,  49  Atl.  550, 
54  L.  R.  A.  576,  it  was  held  that  **  suicide  will  not  defeat 
recovery  upon  a  contract  of  life  insurance,  not  procured  by 
the  insured  with  the  intention  of  committing  suicide,  unless 
the  contract  so  provides  in  express  terms.'* 

In  Patterson  v.  Natural  Premium  Mutual  Life  Ins.  Co., 
100  Wis.  118,  69  Am.  St.  Rep.  899,  75  N.  W.  980,  42  L.  R. 
A.  253,  it  was  held  that  intentional  suicide,  while  sane,  does 
not  avoid  a  life  insurance  policy,  in  the  absence  of  any  pro- 
vision therein  to  that  effect,  if  third  persons  are  beneficiaries, 
and,  although  suicide  is  technically  a  crime,  it  is  not  within 
the  clause  of  an  insurance  policy  providing  that  death  in 
consequence  of,  or  in  violation  of,  law  is  not  covered  by  the 
policy,  where  the  usual  suicide  clause  is  omitted,  and  an  abso- 
lutely incontestable  clause  included.  An  examination  of  the 
opinion,  however,  discloses  the  fact  that  the  court  declined  to 
put  its  decision  upon  the  incontestable  cause  and  said:  ** Bear- 
ing these  things  in  mind,  and  while  conceding  the  strength 
of  the  arguments  upon  public  policy  on  which  the  Ritter  case 
is  based,  we  still  think,  in  view  of  the  prior  decisions  above 
cited  to  the  contrary  of  the  rule  there  laid  down,  and  the 
general  apparent  acquiescence  ^^^  in  those  decisions  by  the 
courts  and  by  the  people,  that  we  ought  to  hold,  in  accord- 
ance with  those  decisions,  that,  in  case  where  third  persons 
are  beneficiaries,  intentional  suicide  of  the  insured  while  sane 
does  not  avoid  the  policy,  in  the  absence  of  any  provision  in 
the  policy  to  that  effect.  Whether  the  rule  would  apply  to 
a  case  where  the  personal  representatives  of  the  insured  were 
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bringing  the  action  for  the  benefit  of  the  estate  of  the  insured 
is  not  decided,  because  that  case  is  not  before  us.  In  so 
holding,  it  becomes  unnecessary  to  consider  the  effect  of  the 
incontestable  clause  upon  this  branch  of  the  case." 

Indeed,  we  find  the  rule  in  most  jurisdictions  to  be  that 
suicide  is  not  a  defense  to  an  action  on  a  life  insurance  pol- 
icy, or  mutual  benefit  certificate,  unless  it  is  made  so  by  the 
terms  of  the  contract :  Kerr  v.  Minnesota  M.  B.  Assn.,  39  Minn. 
174,  12  Am.  St.  Rep.  631,  39  N.  W.  312;  Horn  v.  Anglo- 
Australian  and  U.  F.  L.  Ins.  Co.,  7  Jur.,  N.  S.,  673;  Pierce 
V.  Travelers'  Life  Ins.  Co.,  34  Wis.  389 ;  Northwestern  Benevo- 
lent etc.  Assn.  v.  Wanner,  24  111.  App.  357 ;  Mills  v.  Rebstock, 
29  Minn.  380,  13  N.  W.  162 ;  Fitch  v.  American  Popular  Life 
Ins.  Co.,  59  N.  Y.  557,  17  Am.  Rep.  372;  Keller  v.  Travelers' 
Ins.  Co.,  58  Mo.  App.  557 ;  Knights  Templar  &  M.  L.  I.  Co.  ▼. 
Berry,  50  Fed.  511, 1  C.  C.  A.  561.  Again,  we  find  that  this  is 
not  the  first  time  this  question  has  been  before  us.  In  Supreme 
Lodge  S.  &  D.  P.  V.  Underwood,  3  Neb.  (Unof.)  798,  92  N. 
W.  1051,  we  held  that  **A  certificate  of  membership,  in  favor 
of  a  person  therein  named  as  beneficiary,  in  a  fraternal 
insurance  company  organized  for  the  benefit  of  its  members 
and  beneficiaries,  is  not  avoided  by  the  suicide  of  the  assured, 
in  the  absence  of  a  provision  in  the  contract  of  insurance 
to  that  effect." 

So  we  are  of  opinion  that  we  should  decline  to  follow 
Ritter  v.  Mutual  Life  Ins.  Co.,  169  U.  S.  139, 18  Sup.  Ct.  Rep. 
300,  42  L.  ed.  693 ;  that  we  ought  to  place  ourselves  in  line 
with  the  great  weight  of  authority  in  this  country,  which 
leads  us  to  the  conclusion  that  the  defense  of  suicide  in  this 
case  cannot  be  maintained. 

For  the  foregoing  reasons^  our  former  judgment  is  adhered 
to. 

Judgment  accordingly. 

2®*  SEDGWICK,  C.  J.  I  concur  in  the  conclusions  reached 
upon  both  points  discussed  in  the  opinion,  but  do  not  concur 
in  the  language  used  in  the  criticism  of  the  reasoning  of  the 
supreme  court  of  the  United  States  in  Ritter  v.  Mutual  Life 
Ins.  Co.,  169  U.  S.  139,  18  Sup.  Ct.  Rep.  300,  42  L.  ed.  693. 


The  Effect  of  Changes  in  the  By-laws  of  Benefioial  Associations  as 
against  pre-existing  members  is  discussed  in  the  note  to  Strauss  v. 
Mutual  Reserve  etc.  Assn.,  83  Am.  St.  Bep.  706.  The  general  rale  ia^ 
that  members  of  an  association  who  have  stipulated  in  their  con- 
tract of  membership  to  comply  with  the  laws  of  the  society  then  in 
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force,  or  thereafter  adopted,  are  bound  bj  subsequent  reasonable 
amendments  to  a  by-law  in  force  when  they  became  members.  How- 
ever, the  power  reserved  by  an  association  to  make  changes  in  its 
by-laws  warrants  only  reasonable  variances  in  its  contracts  with  mem- 
bers, and  not  such  as  are  destructive  of  vested  rights.  This  rule 
applies  to  the  adoption  of  nonsuicide  provisions:  Olson  v.  Court  of 
Honor,  100  Minn.  117,  117  Am.  St.  Bep.  676;  Gilmore  v.  Knights  of 
Columbus,  77  Conn.  58,  107  Am.  St.  Bep.  17,  and  cases  cited  in  the 
cross-reference  note  thereto. 

Suicide  as  a  Defense  to  an  Action  on  a  Policy  of  life  insurance  is 
the  subject  of  a  note  to  Supreme  Conclave  v.  Miles.  84  Am.  St.  Bep. 
539. 


POWERS  V.  STATE. 

[75  Neb.  226,  106  N.  W.  332.] 

CBIMIKAIi  LAW— Befosal  to  Testify  as  Evidence  of  Gnilt — 
Misconduct  of  Counsel. — ^The  refusal  of  a  witness  to  testify,  because 
such  testimony  might  be  used  in  a  criminal  prosecution  against  him 
or  her,  or  because  it  would  subject  him  or  her  to  humiliation  and  dis- 
grace, is  not  a  fact  or  circumstance  which  may  be  considered  as  tend- 
ing to  prove  the  guilt  of  the  defendant  on  trial,  and  the  statement  of 
the  prosecuting  attorney  in  his  argument  to  the  jury  that  such  refusal 
to  testify  is  evidence  of  such  guilt  is  prejudicial  and  reversible  error, 
(p.  803.) 

TBIAL — ^Misconduct  of  Counsel. — ^If  the  appellate  court  is  sat- 
isfied that  prejudice  to  the  defendant  resulted  from  misconduct  of 
counsel  in  the  argument  of  the  case,  it  constitutes  reversible  error, 
(p.  804.) 

CBIMINAIi  LAW— AdmisslonB  as  Evidence  of  Guilt.—- If  ad- 
missions of  his  guilt  are  made  by  an  accused  under  such  circumstances 
of  apparent  peril  and  bodily  danger  as  to  make  them  inadmissible  in 
evidence,  declarations  of  witnesses  made  to  the  defendant  at  a  later 
date  to  the  effect  that  he  did  make  such  admissions  cannot  be  used  as 
evidence  against  him.     (p.  805.) 

CRIMINAL  LAW — ^Trial— Presence  of  Judge.— In  criminal 
cases  the  trial  judge  must  be  present  in  the  courtroom  during  the 
whole  trial,  and  if  he  absents  himself  without  the  consent  of  the 
defendant,  it  is  error,  which  may  call  for  a  reversal  of  the  case.  (pp. 
805,  806.) 

Stark  &  Grosvenor,  for  the  plaintiflf  in  error. 

N.  Brown,  attorney  general,  W.  T.  Thompson  and  M.  P. 
Stanley,  for  the  defendant  in  error. 

227  DUFFIE,  C.  An  information  was  filed  against  the 
plaintiflf  in  error  charging  him  with  adultery  with  one  Maud 
Cattron,  the  wife  of  William  Cattron,  who  was  the  complain- 
ing witness  in  this  case.  On  the  trial  Maud  Cattron  was 
called  as  a  witness  by  the  state.    Being   examined   by  the 
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county  attorney^  she  stated  that  she  was  the  wife  of  William 
Cattron,  the  complaining  witness,  and  had  been  acquainted 
with  the  defendant  for  about  seven  years.  She  further  testi- 
fied that  she  had  seen  the  defendant  on  the  18th  of  May, 
1904,  both  at  her  own  house  and  at  her  husband's  livery 
bam.  She  was  then  asked  to  state  to  the  jury  what  took  place 
between  Mr.  Powers  and  herself  on  or  about  the  18th  ***  of 
May,  1904,  and  replied  that  she  did  not  care  to  answer,  and 
claimed  her  privilege  not  to  testify.  Her  claim  of  privil^e 
was  sustained  by  the  court,  and  she  was  dismissed  from  the 
stand.  In  his  argument  to  the  jury  the  county  attorney  called 
attention  to  the  refusal  of  Mrs.  Gattron  to  testify,  in  the 
following  language:  ''I  call  your  attention  to  the  witness 
that  comes  on  the  witness-stand  and  hides  behind  her  consti- 
tutional privileges  and  exemptions.  You  would  be  justified 
as  taking  that  as  a  confession  of  her  guilt."  Exceptions  were 
immediately  taken  to  this  line  of  argument  by  the  attorneys 
for  defendant,  but  the  presiding  judge  being  absent  in  his 
private  room  preparing  his  instructions  to  the  jury,  no  imme- 
diate ruling  of  the  court  could  be  had  until  the  reporter  in- 
formed the  judge  that  objection  was  being  taken  to  the  line 
of  argument  pursued  by  the  county  attorney,  whereupon  he 
immediately  returned  to  the  bench,  when  that  part  of  the 
argument  objected  to  was  stated  in  his  presence  by  counsel 
for  the  defendant,  and  the  court  thereupon  stated  to  the 
county  attorney  that  he  should  desist  from  pursuing  that  line 
of  argument,  and  he  orally  charged  the  jury  that  they  should 
pay  no  attention  to  the  fact  that  the  witness,  Maud  Cattron, 
had  claimed  her  constitutional  and  statutory  right  to  refuse  to 
testify,  or  the  reference  to  such  fact  made  by  the  county 
attorney^  and  that  such  failure  on  her  part  to  testify  should 
not  be  taken  against  the  defendant. 

The  facts  above  stated  are  shown  by  an  affidavit  filed  by 
the  defendants  in  support  of  his  motion  for  a  new  trial,  as 
well  also  as  a  record  entry  made  and  certified  by  the  trial 
judge  and  attached  to  the  bill  of  exceptions.  The  defend- 
ant's affidavit  is  not  included  in  the  bill  of  exceptions,  and 
it  is  objected  that  this  court  cannot  reconsider  it,  or  the  facts 
therein  recited,  for  that  reason.  This  is  undoubtedly  the 
general  rule,  but  the  record  in  this  case  contains  the  certi- 
ficate of  the  trial  judge  referring  to  and  identifying  the 
defendant's  affidavit,  and  clearly,  as  we  think,  makes  it  as 
much  a  part  of  the  record  in  the  case  as  his  own  statement. 
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In  his  certificate  the  trial  judge  does  not  recite  the  facts 
*^  stated  in  the  affidavit,  but  refers  this  court  to  the  affida- 
vit itself  for  the  facts  set  forth,  and  we  think  it  would  be  a 
grave  injustice  to  the  defendant  to  ignore,  upon  technical 
grounds,  an  affidavit  called  to  our  attention    by   the   trial 
judge.    What  inference,  if  any,  might  the  jury  draw  from 
the  refusal  of  Mrs.  Cattron  to  testify  relating  to  her  rela- 
tions with  the  defendant  f    If  the  jury  were  warranted  in 
drawing  the  inference  that  she  was  guilty  of  adultery  with 
the  defendant,  that,  of  course,  would  go  to  establish  his 
guilt,  and  counsel  for  the  state  might  properly  refer  in 
argument  to  any  circumstances  surrounding  the  case  from 
which  the  jury  might  infer  the  guilt  of  the  party  on  trial. 
This  is  one  view  of  the  case.    Another,  and  we  think  a  bet- 
ter, view  is  that  the  refusal  of  a  witness  to  testify,  because 
such  testimony  might  be  used   in    a    criminal    prosecution 
against  him  or  because  it  would  subject  him  to  humiliation 
and  disgrace,  is  not  a  fact  or  circumstance  which  may  be 
considered  us  tending  to  prove  the  guilt  of  the  defendant  on 
trial.    The  law  is  plain  that  a  witness  need  not  give  testi- 
mony which  would  tend  in  any  degree  to  prove  him  guilty 
of  a  criminal  offense  or  which  would  subject  him  to  humili- 
ation and  disgrace.    The  exercise  of  this  privilege  on  his 
part  cannot,  we  think,  in  any  legitimate  degree  be  consid- 
ered as  tending  to  prove  the  guilt  of  the  party  on  trial.    Let 
us  see  what  the  result  of  any  other  rule  would  be.    Two 
parties,  man  and  wife,  seek  to  establish  the  charge  of  adul- 
tery with  the  wife  against  another.    The  wife  is  put  upon 
the  stand  to  prove  the  charge.     She  is  told  of  the  privilege 
which  the  law  extends  to  her  of  refusing  to  testify.     She 
claims  that  privilege,  knowing  well  that  she  could  not  truth- 
fully testify  to  the  guilt  of  the  defendant.     Can  it  be  said 
that  the  law  would  sanction  in  this  way  the  conviction  of 
a  man,  not  upon  statements  of  fact  testified  to  by  a  witness, 
but  upon  the  refusal  of  the  witness  to  state  any  facts!    The 
law  will  not  be  so  unjust  as  to  impute  guilt  to  one  upon  trial 
because  a  witness  called  by  the  state  refuses  to  give  evidence 
upon  a  question  which  might  or  might  not  be  used  against 
him.     We  think  that  no    inference    against    the    innocence 
*^^  of  the  defendant  could  be  drawn,  or  should  be  allowed, 
from  the  refusal  of  Mrs.  Cattron  to  testify  upon  the  question 
of  the  relations  existing  between  them.     This  being  the  case, 
that  circumstance  should  not  have  been  referred  to  by  the 
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county  attorney  in  his  argument;  and  the  only  question  re- 
maining is,  Did  the  admonition  of  the  judge  and  his  instruc- 
tions to  the  jury  to  disregard  the  argument,  and  not  to  allow 
the  refusal  of  Mirs.  Gattron  to  testify  to  influence  them  against 
the  defendant,  cure  the  error  f  The  general  rule  appears  to 
be  that,  unless  the  appellate  court  is  satisfied  that  prejudice 
to  the  defendant  resulted  from  misconduct  of  counsel  in  the 
argument  of  the  case,  it  does  not  constitute  reversible  error: 
See  extended  note  to  People  v.  Fielding,  158  N.  Y.  542, 70  Am. 
St  Rep.  495,  53  N.  E.  497,  46  L.  E.  A.  641. 

In  the  present  case  the  testimony  tending  to  show  the  guilt 
of  the  defendant  is  not  of  a  satisfactory  character.  The 
husband  of  Mrs.  Cattron,  it  is  true,  testifies  that  on  the  night 
of  the  18th  of  May,  1904,  he  was  aroused  from  his  sleep 
about  11  o'clock,  and  went  to  the  rear  of  his  house  and  looked 
out  through  a  glass  door  in  the  kitchen,  and  saw  the  defend- 
ant and  his  wife  in  the  act  of  sexual  intercourse.  He  inmie- 
diately  returned  and  went  back  to  bed.  He  said  nothing  of  it 
to  anyone.  He  made  no  complaint.  There  were  trees  and 
shrubbery  in  his  back  yard.  There  were  no  lights  nearer 
than  about  sixty  feet  from  where  he  claims  to  have  seen  the 
parties.  The  jury  might  well  have  doubted  his  ability  to 
recognize  them,  and  doubted  his  unusual  and  unnatural  con- 
duct if  he  did — conduct  that  cannot  be  understood  or  ex- 
plained in  the  ordinary  man.  A  week  or  ten  days  after  this, 
Cattron  and  the  defendant  had  some  trouble  in  Gattron 's 
livery  barn  growing  out  of  the  claimed  intimacy  between 
the  defendant  and  Mrs.  Cattron.  Two  witnesses  were  called 
by  the  state  to  prove  admissions  made  by  the  defendant  dur- 
ing and  shortly  after  that  trouble,  but  the  court  ruled  out 
these  admissions,  upon  the  ground  that  serious  threats  had 
been  made  against  the  defendant  and  that  his  statements 
were  made  under  such  circumstances  as  to  annul  their  force 
as  evidence.  Two  of  these  witnesses  **^  testified  upon  the 
preliminary  hearing,  giving  the  defendant's  admissions  as 
the;y  understood  them  on  that  trial.  Shortly  before  his  trial 
in  the  district  court  the  defendant  had  a  conversation  with 
these  witnesses  relating  to  their  testimony  on  his  preliminary 
examination,  in  which  he  claimed  that  they  were  mistaken  in 
the  statements  made  by  him,  and  in  which  they  asserted  that 
they  were  not  mistaken,  that  their  testimony  to  the  effect 
that  he  had  admitted  being  sexually  intimate  with  Mrs.  Cat- 
tron was  true.    The  court  allowed  these  later  conversations 
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to  be  given  to  the  jury.  If,  as  held  by  the  trial  court,  the 
defendant's  statements  relating  to  his  intimacy  with  Mrs. 
Cattron,  made  on  the  25th  of  May,  1904,  were  made  under 
such  circumstances  of  apparent  peril  and  bodily  danger  as 
to  make  them  inadmissible,  it  is  quite  evident  that  declare^ 
tions  of  the  witnesses  made  to  the  defendant  at  a  later  date, 
to  the  effect  that  he  did  make  such  admissions,  ought  not 
to  be  used  against  him.  But  a  more  serious  objection  than 
this  exists.  This  admission,  claimed  to  have  been  made  by 
the  defendant,  was  not  testified  under  oath  by  the  witnesses. 
They  testified  only  that,  in  a  talk  they  had  with  the  de- 
fendant at  a  time  when  they  were  not  under  oath,  they  told 
him  he  admitted  that  he  had  been  criminally  intimate  with 
the  woman.  This  is  not  sworn  testimony  and  cannot  be  used 
to  support  a  verdict.  The  testimony  of  the  husband  and 
of  these  two  witnesses  in  this  later  conversation,  to  which 
we  have  referred,  is  the  only  evidence  of  guilt  upon  which 
the  verdict  rests,  and  we  incline  to  the  belief  that  the  jury 
must  have  been  largely  influenced  by  their  attention  being 
called  to  the  refusal  of  Mrs.  Cattron  to  testify,  and  the  argH" 
ment  of  the  county  attorney  based  thereon  that  this  should 
be  taken  as  a  confession  of  her  guilt. 

We  think,  also,  that  this  case  comes  within  the  rule  adopted 
in  Palin  v.  State,  38  Neb.  862,  57  N.  W.  743.  In  that  case, 
as  in  this,  the  trial  judge  was  absent  from  the  courtroom 
when  the  statements  objected  to  took  place,  but  immediately 
returned  to  the  bench  and  admonished  the  attorney  to  keep 
within  the  record,  and  the  attorney  himself  stated  to  the 
•®^  jury  that,  if  he  was  mistaken,  he  desired  that  they  should 
pay  no  attention  to  his  statements.  Under  these  facts  it 
was  said:  '^ Considerable  latitude  should  always  be  allowed 
counsel  in  the  discussion  of  facts  before  the  jury;  but  an 
attorney,  and  especially  a  prosecutor  in  a  criminal  trial,  has 
no  right  in  arguing  a  case  to  state  as  a  fact  any  matter  not 
borne  out  by  the  testimony.  The  argument  in  this  case  was 
clearly  beyond  legitimate  bounds,  and  was  highly  prejudi- 
cial to  the  accused.  The  trial  judge  likewise  erred  in  per- 
mitting the  argument  to  be  made  while  he  was  absent  from 
the  courtroom." 

It  often  occurs  that  the  trial  judge,  by  consent  of  the  par- 
ties, retires  to  his  private  room  during  argument  of  coun- 
sel to  prepare  his  instructions.  In  such  case  it  would  un- 
doubtedly be  held  that  the  parties  have  waived  his  presence, 
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and  that  his  absence  from  the  courtroom  during^  the  argu- 
ment, under  such  circumstances,  would  not  be  reversible 
error;  but  we  think  the  better  rule,  especially  in  criminal 
cases,  is  for  the  judge  to  be  present  during  the  whole  trial, 
and  that,  if  he  absents  himself  without  the  consent  of  the 
defendant  on  trial,  it  is  error  which  may  call  for  a  reversal 
of  the  case. 

Upon  these  grounds,  we  base  our  decision  that  the  judg- 
ment should  be  reversed  and  the  cause  remanded  for  an- 
other trial. 

Albert  and  Jackson,  CO.,  concur. 

By  the  COURT.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  another  triaL 


CAN  BEFU8AI.  OF  A  WITNESS  TO  TESTIFT  BE  REFEBBED  TO 
IN  THE  ABOUMENT  AS  EVIDENOE  OF  DEFENDANT'S 
GUILT. 

I.  Introdnctory,  806. 
n.  General  Principles  Controlling,  807. 

m.  Qlustrations. 

a.  When  Witness  Befnsed  to  Testify,  809. 
Ift.  By  Way  of  Analogy,  811. 

L    Introductory. 

Tne  frequent  occasions  on  which  ver diets  of  conviction  in  eriminal 
cases  have  been  set  aside  because  the  jury  were  prejudiced  by  argu- 
ment of  the  state's  attorney  which  was  not  justified  by  the  evidence 
leads  us  to  observe  that  some  of  these  officers  seem  to  often  overlook 
the  true  intent  of  the  law  with  respect  to  the  duties  they  are  expected 
to  perform.  The  state,  of  course,  not  only  desires  that  no  innocent 
citizen  should  be  convicted,  but  prefers  that  one  accused  of  crime 
may  be  able  to  establish  his  innocence  and  his  right  to  good  citizen- 1 
ship.  To  give  him  this  opportunity  the  law  wisely  provides  that  his 
trial  shall  be  free  from  prejudice  of  every  kind.  The  judge  before 
whom  he  is  tried  must  be  perfectly  fair  and  impartial.  Moreover, 
when  one  is  charged  with  the  commission  of  a  crime,  he  must  be 
convicted,  if  at  all,  according  to  certain  well-defined  methods  of  pro- 
cedure, which  the  law  in  its  wisdom  and  experience  has  adopted.  The 
state  also  desires  that  the  attorney  who  represents  it  in  the  prosecu- 
tion should  be  as  fair  and  impartial  as  the  judge,  for  while  it  is  his 
duty  to  present  all  the  evidence  against  the  accused  and  to  use  every 
legitimate  means  to  secure  a  conviction  when  the  evidence  warrants 
it,  it  is  equally  his  duty,  as  the  representative  of  the  state,  to  protect 
from'  punishment  one  whose  guilt  cannot  be  established  under  the 
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rules  of  procedure  which  the  law  has  laid  dowxL  This  duty  is  not 
performed  if  the  minds  of  the  jury  are  prejudiced  hy  an  argument 
which  seeks  to  inject  into  the  case  facts  not  proven  hj  the  testimony, 
or  inferences  to  be  drawn  from  such  unproven  facts.  In  People  y. 
Lee  Chuck,  78  Oal.  317,  20  Pac.  719,  it  is  said:  <<  Equally  with  the 
court,  the  district  attorney,  as  the  representative  of  law  and  justice, 
should  be  fair  and  impartial.  He  should  remember  that  it  is  not  his 
sole  duty  to  convict,  and  that  to  use  his  official  position  to  obtain  a 
verdict  by  illegitimate  and  unfair  means  is  to  bring  his  office  and  the 
courts  into  distrust."  And  again,  in  Hamilton  v.  State,  97  Tenn. 
452,  37  S.  W.  194,  Judge  Wilkes,  in  condemning  an  argument  of  the 
prosecuting  attorney  which  commented  on  facts  not  disclosed  by 
the  evidence,  said:  ''The  district  attorney  has  no  right  to  make  state- 
ments  in  argument  based  upon  his  own  knowledge  or  upon  anything 
else  not  contained  in  the  record.  He  should  be  as  vigilant  to  see  the 
priyner  protected  from  such  statements  as  he  is  to  see  that  the  state 
is  protected  by  an  actual  presentation  of  the  evidence  as  it  is  in  the 
record.  He  should  treat  all  prisoners  as  the  law  regards  them — as  in- 
nocent citizens — ^until  the  contrary  is  shown;  and  while  on  trial 
the  prisoner  is  entitled  to  respectful  treatment,  and  should  neither  be 
prejudiced  by  statements  of  fact  not  in  evidence,  nor  by  an  insulting 
manner  when  he  is  powerless  to  protect  himself."  A  further  illustra- 
tion of  the  high  ideal  which  the  state  would  have  its  public  pros- 
ecutors observe  with  reference  to  perfect  impartiality  is  shown  in 
People  V.  MuUings,  83  Oal.  138,  17  Am.  St.  Bep.  223,  23  Pac.  229, 
where  a  case  was  reversed  because  the  district  attorney  sought  to 
cause  the  jury  to  assume  damaging  facts  against  the  prisoner,  by 
asking  questions  of  a  witness  which  he  knew  could  not  be  answered 
because  the  testimony  desired  would  be  inadmissible. 

But  three  cases  have  come  under  our  observation  where  the  precise 
point  indicated  by  the  subject  of  this  note  was  under  review,  but 
from  the  conclusions  reached  in  these  cases  and  the  language  used 
in  other  cases  clearly  analogous,  it  is  plain  to  see  that  the  rule  adopted 
in  these  cases  is  based  on  the  general  principle  which  governs  when 
^n  attorney  oversteps  the  privilege  which  he  is  allowed  in  the  argu- 
ment. In  addition  to  giving  the  general  principles  which  control, 
we  will  show,  by  illustration,  how  these  principles  have  been  applied 
both  when  the  precise  point  under  consideration  was  involved  and 
when  by  analogy  their  application  is  apparent.  For  a  general  dis- 
-cussion  of  the  misconduct  of  counsel  in  their  argument,  see  the  mono- 
graphic note  to  McDonald  v.  People,  9  Am.  St.  Bep.  595. 

n.    (General  Pxindples  Controlling. 

As  a  general  rule,  counsel  are  allowed  considerable  latitude  in  their 
arguments,  and  in  the  very  nature  of  things  it  is  difficult  to  formulate 
set  rules  by  which  to  determine  when  statements  of  counsel  are  so 
improper  as  to  require  reversal  of  a  judgment  of  conviction.    For 
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this  reason  the  matter  ia  left  largely  in  the  discretion  of  the  trial 
judge.  But  this  discretion  is  a  judicial  one,  and  it  is  undoubtedly- 
true,  as  a  general  proposition,  that,  whenever  it  appeara  that  one 
accused  of  crime  has  been  prejudiced  by  counsel  attempting  by  their 
argument  to  place  unsworn  evidence  before  the  jury  by  stating  as 
facts  things  not  proven  by  the  evidence,  or  seeking  to  have  the  jnry 
draw  unwarranted  conclusions  from  the  facts  not  in  evidence,  the 
courts  of  final  resort  will  not  hesitate  to  grant  a  new  trial.  This 
general  doctrine  can  best  be  understood  by  the  language  of  the  courts 
themselves. 

''A  bridle  should  be  put  upon  the  tongue  of  an  attorney  promptly 
and  firmly  by  the  court,  and  upon  its  own  motion,  whenever  he  makes 
the  first  break  across  the  record  boundry.  ...  If  zealous  counsel 
cannot  find  sweep  for  their  genius  or  eloquence  within  the  record, 
they  should  not  be  permitted  to  enjoy  that  privilege  to  the  prejudice 
of  the  right  of  the  opposite  party":  Yaughan  v.  State,  58  Ark.  353,. 
24  S.  W.  885. 

In  Bessette  y.  State,  101  Ind.  85,  it  was  said  by  the  court:  ''It  may 
sometimes  happen — as,  for  aught  we  know,  was  the  case  in  this  in- 
stance— that  in  his  zeal  to  do  his  duty  the  bounds  of  propriety  may 
be  unwittingly  overstepped  by  an  inexperienced  prosecutor,  and,  while 
it  would  be  a  most  ungracious  task  for  the  court  to  say  anything 
which  would  in  any  degree  suppress  the  highest  enthusiasm  of 
forensic  effort  in  behalf  of  the  state,  or  in  any  case  at  the  bar,  it 
should  be  remembered  that  fair,  open  debate,  rather  than  a  resort  to- 
questionable  expedients,  will  best  subserve  the  ends  of  justice.  To 
arrive  at  the  exact  truth  and  justice  of  the  case  according  to  the 
facts  and  the  law  should  be  the  aim  of  all  forensic  strife." 

In  State  v.  Comstock,  20  Kan.  650,  it  waa  said:  ''Courts  ought 
to  confine  counsel  strictly  within  the  facts  of  the  case;  and  if  coun- 
sel persistently  go  outside  of  the  facts  of  the  case  in  their  argu- 
ment to  the  jury,  then  the  court  should  punish  them  by  fine  and  im- 
prisonment; and  if  they  should  obtain  verdict  by  this  means,  then; 
the  court  should  set  such  verdicts  aside." 

And  the  fact  that  the  prosecutor  believes  the  accused  is  guilty 
should  not  influence  the  court  in  relaxing  the  rule,  neither  should  the 
fact  that  evidence  of  guilt  is  hard  to  obtain,  for  it  is  said  in  People 
V.  Aiken,  66  Mich.  460,  11  Am.  St.  Rep.  512,  33  N.  W.  821:  "There 
can  be  nothing  gained  in  the  end  by  an  overzealous  and  unfair  per- 
version of  facts  in  order  to  convict  an  accused  person  of  a  crime  of 
which  the  prosecutor  may  have  good  reason  to  believe  him  guilty,  and 
which,  as  in  this  case,  may  be  hard  to  establish  by  the  ordinary  and 
established  methods  of  procedure.  While  the  zeal  of  the  prosecutor 
may  be  well  excused,  and  the  hot  and  bitter  language  that  comes 
from  the  heart,  involuntarily,  of  one  who  is  thoroughly  impressed 
with  the  heinousness  of  the  crime  and  the  guilt  of  the  respondent,  is> 
to  be  expected  in  such  eases,  it  is  nevertheless  the  duty  of  the  eovrt 
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sitting  impartiallj  between  the  people  iind  the  prisoner  to  cheek 
and  control  any  intemperance  of  zeal  or  language  that  is  not  war- 
ranted  by  the  facts  and  circumstances  shown  by  the  proofs.  If  thia 
is  not  done  ....  the  final  court  of  review,  removed  entirely  from 
the  passion  and  prejudice  that  generally  surround  the  trial  in  the 
lower  courts  of  cases  of  this  nature,  will  see  to  it  that  the  injustice 
is  corrected  and  a  new  trial  granted." 

In  State  v.  Tuten,  131  N.  G.  701,  42  8.  E.  443,  Judge  Douglass,  in 
commenting  upon  an  unwarranted  conclusion  drawn  by  the  prosecutor 
in  his  argument,  said:  "It  is  urged  that  the  jury  were  too  intelligent 
to  be  prejudiced  by  such  remark.  This  may  be  true,  and  yet  it  doea 
not.  affect  the  spirit  of  the  law,  which  seeks  by  well-established  rules 
to  prevent  the  possibility  of  prejudice.  An  opposite  course  would  do 
away  with  the  entire  law  of  evidence  and  permit  the  introduction 
of  all  testimony  of  every  kind  and  description,  competent  or  incom- 
petent, relevant  or  irrelevant,  that  either  side  may  see  fit  to  offer. 
In  all  such  cases  the  intelligence  of  the  jury  must  be  guided  by  the 
wisdom  and  experience  of  the  law." 

In  Bryson  v.  State,  20  Tex  App.  566,  the  court  declares:  "That  no 
remarks  should  be  made  by  counsel  for  the  state  which  are  not  fully 
warranted  by  the  evidence.  Matters  not  in  evidence  should  not  be 
aUnded  to  in  argument,  when  such  matters  might  possibly  prejudice 
defendant."  Views  similar  to  the  above  have  been  often  expressed  by 
the  courts:  Gross  v.  State,  68  Ala.  476;  Pruitt  v.  State,  92  Ala.  41^ 
9  South.  406;  Dunmore  v.  State,  115  Ala.  69,  22  South.  541;  People 
▼.  Mitchell,  62  Gal.  480;  Jenkins  v.  State,  35  Fla.  737,  48  Am.  St. 
Bep.  267,  18  South.  182;  Berry  v.  State,  10  Ga.  511;  Davis  v.  State, 
138  Ind.  11,  37  N.  E.  397;  Palin  v.  State,  38  Neb.  862,  57  N.  W.  743; 
State  V.  Hatcher,  29  Or.  309,  44  Pac.  584;  Turner  v.  State,  4  Lea 
(Tenn.),  206. 

m.    ninstrations. 

a.  When  Witness  Befused  to  Testify. — In  Powers  v.  State,  75  Neb. 
226,  ante,  p.  801,  106  N.  W.  332,  defendant  was  on  trial  for  adultery. 
Mrs.  Gattr'On,  the  woman  with  whom  he  was  charged  to  have  com- 
mitted the  offense,  claimed  her  constitutional  privilege  and  refused 
to  testify  against  him.  In  his  argument  the  prosecuting  attorney 
commented  on  the  refusal  of  the  woman  to  testify  as  a  confession 
of  her  guilt  and  therefore  proof  of  defendant's  guilt.  Said  the  court: 
"What  inference,  if  any,  might  the  jury  draw  from  the  refusal  of 
Mrs.  Gattron  to  testify  relating  to  her  relations  with  the  defendant  t 
If  the  jury  were  warranted  in  drawing  the  inference  that  she  was 
guilty  of  adultery  with  the  defendant,  that,  of  course,  would  go  to 
establish  his  guilt,  and  counsel  for  the  state  might  properly  refer 
in  the  argument  to  any  circumstance  surrounding  the  case  from 
which  the  jury  might  infer  the  guilt  of  the  party  on  trial.  This  is 
one  view  of  the  case.  Another  and  we  think  a  better  view  is  that 
the  refusal  of  a  witness  to  testify  because  such  testimony  might  be 
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used  in  a  criminal  prosecution  against  bim,  or  because  it  would  anb- 
ject  him  to  humiliation  and  disgrace,  ia  not  a  fact  or  circumstance 
which  may  be  considered  as  tending  to  prove  the  guilt  of  the  de- 
fendant on  trial.  The  law  is  plain  that  a  witness  need  not  give 
testimony  which  would  tend  in  any  degree  to  prove  himself  gniltj^ 
of  a  criminal  offense,  or  which  would  subject  him  to  humiliation  and 
disgrace.  The  exercise  of  this  privilege  on  his  part  cannot,  we  think, 
in  any  legitimate  degree  be  considered  as  tending  to  prove  the  guilt 
of  the  party  on  trial.  Let  us  see  what  the  result  of  any  other  rule 
would  be.  Two  parties,  man  and  wife,  seek  to  establish  the  charge 
of  adultery  with  his  wife  against  another.  The  wife  is  put  upon  the 
stand  to  prove  the  charge.  She  is  told  of  the  privilege  which  the 
law  extends  to  her  of  refusing  to  testify.  She  claims  that  privilege, 
knowing  well  that  she  could  not  truthfully  testify  to  the  guilt  of  the 
defendant.  Can  it  be  said  that  the  law  would  sanction  in  this  way 
the  conviction  of  a  man,  not  upon  statements  of  fact  testified  to  by 
a  witness,  but  upon  the  refusal  of  a  witness  to  state  any  facts  f  The 
law  will  not  be  so  unjust  as  to  impute  guilt  to  one  upon  trial  because 
a  witness  called  by  the  state  refuses  to  give  evidence  upon  a  queation 
which  might  or  might  not  be  used  against  him.  We  think  that  no 
inference  against  the  innocence  of  the  defendant  could  be  drawn  or 
should  be  allowed,  from  the  refusal  of  Mrs.  Oattron  to  testify  upon 
the  question  of  the  relations  existing  between  them.  This  being  the 
case,  that  circumstance  should  not  have  been  referred  to  by  the 
county  attorney  in  his  argument." 

In  State  v.  Harper,  33  Or.  524,  65  Pac.  1075,  the  defendant  was  on 
trial  for  larceny.  One  Underhill,  who  had  previously  been  convicted 
of  the  same  theft,  was  called  as  a  witness,  but  refused  to  testify, 
and  persisted  in  this  refusal  though  he  was  instructed  that  by  reason 
of  his  previous  conviction,  his  testimony  would  not  subject  him  to 
further  penalty.  The  state's  attorney  contended  in  his  argument 
that  Underhill 's  refusal  to  testify  established  the  defendant's  guilt. 
It  was  held  that  in  the  absence  of  any  agreement  being  shown  be- 
tween the  defendant  and  the  witness,  whereby  the  latter  was  to  re- 
fuse to  testify,  that  the  argument  of  the  state's  attorney  was  not 
justified,  and  a  new  trial  would  be  granted. 

The  only  other  case  we  have  discovered  where  the  exact  question 
involved  was  in  issue  is  that  of  Beach  v.  United  States,  46  Fed. 
754.  In  this  case  Justice  Field,  in  commenting  upon  the  action  of 
the  district  court  in  permitting  the  district  attorney  to  argue  to  the 
jury  that  a  witness'  refusal  to  answer  certain  questions  was  a  cir- 
cumstance to  be  considered  by  them  as  tending  to  establish  the  de- 
fendant's guilt,  said:  ''We  are  clear  that  the  court  below  erred  in 
allowing  the  district  attorney  to  argue  to  the  jury  that  the  refusal 
of  Marks  to  answer  certain  questions  on  the  ground  that  his  answers 
might  criminate  himself  was  a  circumstance  to  be  considered  by 
them  in  making  up  their  verdict;  that  they  had  a  right  to  consider 
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whether  it  was  not  his  real  object  to  protect  the  defendant,  and  not 
himself;  and  that  'if  he  was  thus  particular  to  protect  the  defend- 
anty'  it  must  have  been  from  a  knowledge  that  his  answers  might 

criminate,  not  himself,  but  the  defendant The  refusal  of  the 

witness  to  answer  the  questions,  if  he  thought  his  answers  would 
criminate  himself,  was  his  constitutional  right,  which  the  defendant 
could  not  control,  and  no  inference  should  have  been  permitted  to 
be  drawn  against  the  defendant  because  of  the  assertion  by  the  wit- 
ness of  this  right  to  protect  himself.  If  he  had  testified,  his  testi- 
mony might  have  been  in  favor  of  the  defendant,  though  criminating 
himself.  It  might  have  entirely  exonerated  the  defendant.  To  infer 
that  the  very  opposite  would  have  been  the  effect  of  his  testimony, 
had  it  been  given,  was  unwarranted.  The  intimation  even  that  any 
such  inference  was  justifiable  ....  was  calculated  to  work  injustice 
to  the  defendant,  and  to  lead  the  jury  to  yield  to  suggestions  and 
suppositions  rather  than  to  the  actual  evidence  in  the  case.  It  would, 
indeed,  be  strange  doctrine,  that  anyone  could  be  found  guilty,  or 
even  that  his  guUt  could  be  seriously  debated,  because  another  party, 
called  as  a  witness  -who  had  no  relations  and  was  not  a  conspirator 
with  him,  or  charged  in  the  same  indictment,  had  refused  to  testify 
in  order  to  protect  himself.  There  is  neither  reason  nor  authority  for 
any  such  doctrine." 

It  is  plain  to  see  from  the  three  cases  last  quoted  that  the  argu- 
ment was  condemned,  not  so  much  because  of  the  fact  that  counsel 
commented  on  evidence  that  had  not  been  given,  but  because  the  in- 
ference he  sought  to  draw  as  to  what  the  evidence  would  have  been, 
if  the  witness  had  not  refused  to  testify,  was  not  warranted.  But  in 
Davis  V.  State,  138  Ind.  11,  37  N.  E.  397,  the  broad  doctrine  is  an- 
nounced that  ''it  is  the  business  of  an  attorney  to  comment  on  the 
evidence  that  has  been  given,  not  upon  that  which  might  have  been 
given,"  and  we  see  no  reason  why  this  rule  which  is  so  generally 
supported  should  not  apply  to  comments  on  evidence  which  was  not 
given  because  of  refusal  of  a  witness  to  testify. 

b.  By  Way  of  Analogy.-— In  Berry  v.  State,  10  Oa.  511,  the  state's 
attorney  requested  the  jury  to  suppose  the  existence  of  certain  facts 
of  which  there  had  been  no  proof.  Speaking  for  the  court,  the  dis- 
tinguished judge,  Lumpkin,  said:  "For  counsel  to  undertake  by  a 
aide  wind,  to  get  that  in  as  proof  which  is  mere  conjecture,  and 
thus  work  a  prejudice  in  the  minds  of  a  jury,  cannot  be  tolerated. 
....  I  would  be  the  last  man  living  to  seek  to  abridge  freedom  of 
speech,  and  no  one  witnesses  with  more  unfeigned  pride  and  pleasure 
than  myself  the  effusions  of  forensic  eloquence  daily  exhibited  in 
our  courts  of  justice.  For  the  display  of  intellectual  power,  our  bar 
flpeeches  are  equaled  by  few,  surpassed  by  none.  Why,  then,  resort 
to  such  a  subterfuge  f  Does  not  history,  ancient  and  modern — ^nature, 
art,  science,  and  philosophy — the  moral,  political  financial,  commer- 
cial  and   legal — all   open   to   counsel    their   rich   and   inexhaustible 
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treasures  for  illustration  f  Here,  under  the  fullest  inspiration  of 
excited  genius,  they  may  give  vent  to  their  glowing  eonceptions,  in 
thoughts  that  breathe  and  words  that  bum.  Nay,  more,  giving  reins 
to  their  imagination,  they  may  permit  the  spirit  of  their  heated  en- 
thusiasm to  swing  and  sweep  beyond  the  flaming  bounds  of  space  and 
time — extra  fiammantia  moenia  mundi.    But  let  nothing  tempt  them 

to  pervert  the  testimony,  or  surreptitiously  array  before  the  jury 
facts  which,  whether  true  or  not,  have  not  been  proven." 

It  seems  to  us  that  the  contention  of  an  attorney  in  his  argument 
that  the  refusal  of  a  witness  to  testify  establishes  the  guilt  of  another 
party  is  necessarily  based  on  supposition  as  to  what  the  witness 
evidence  would  be  had  he  not  refused  to  testify,  and  therefore  that 
in  such  cases  the  language  just  quoted  from  one  of  the  most  erudite 
scholars  and  profound  jurists  that  ever  graced  the  bench  is  clearly 
applicable. 

In  State  v.  Hatcher,  29  Or.  309,  44  Pac.  584,  defendant  was  on 
trial  for  manslaughter.  Hia  attorney  contended  that  the  homicide 
was  committed  while  an  attempt  was  being  made  to  commit  a  forcible 
felony  on  defendant's  wife.  Under  the  law  of  Oregon,  the  defend- 
ant's wife  could  not  be  forced  to  testify,  and  there  was  no  proof 
that  she  had  consented  to  testify.  The  state's  attorney  in  the  argu- 
ment to  the  jury  referred  to  the  fact  that  the  state  could  not  call 
defendant's  wife  as  a  witness,  but  that  had  she  testified  her  evi- 
dence would  have  been  adverse  to  the  defendant,  or  he  would  have 
called  her  himself.  In  holding  that  such  argument  necessitated  a 
reversal  of  the  judgment,  the  court  said:  "If  no  presumption  of  the 
defendant's  guilt  can  be  invoked  by  reason  of  his  failure  to  testify 
in  his  own  behalf,  how  can  such  a  presumption  be  created  by  his 
failure  to  produce  his  wife  as  a  witness  when  she  cannot  be  compelled 
to  testify  without  her  consent  f  If  the  defendant  in  a  criminal  ac- 
tion, by  becoming  a  witness  in  his  own  behalf,  thereby  consents  to 
his  wife's  testimony,  and  is  obliged  to  produce  her  to  rebut  an  alleged 
presumption  of  his  guilt,  what  an  anomalous  position  he  would  be 
placed  in  if,  after  having  called  her  as  a  witness,  she  should  refuse 
to  testify  for  him.  Her  refusal  in  such  case  would  doubtless  be 
construed  by  the  jury  as  evidence  of  her  knowledge  of  his  guilt,, 
when,  perhaps,  her  real  motive  for  refusing  to  testify  was  to  secure 
his  conviction  for  a  felony  for  a  selfish  purpose,  and  thus  make  her 
silence  serve  the  purpose  of  the  incriminating  evidence,  which  she  is 
prohibited  by  statute  from  giving." 

In  State  v.  MiUmeier,  102  Iowa,  692,  72  N.  W.  275,  it  is  held  that 
where  a  husband  on  trial  for  arson  and  who  claimed  to  have  been 
at  home  on  the  night  of  the  burning,  failed  to  call  his  wife  as  a  wit- 
ness (she  being  within  reach  of  the  process  of  the  court),  that  the 
state's  attorney  was  justified  in  alluding  in  his  argument  to  such 
failure,  and  that  the  state  could  not  call  her;  and  to  the  same  effect 
is  Mercer  v.  State,  17  Tex.  4o2. 
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And  in  a  California  case  decided  last  year,  People  ▼.  Ye  Foo,  4  Cal. 
App.  730,  19  Pae.  450,  it  is  held  that  reference  by  the  prosecuting 
attorney  that  the  defendant  had  failed  to  call  one  who  was  jointly 
indicted  was  not  error  when  snch  codef endant  was  within  process  of 
the  court.  Said  the  court,  however:  ''If  such  codef  endant  should  be 
called,  and  should  refuse  to  testify  on  the  ground  that  his  evidence 
might  tend  to  incriminate  himself,  that  would  present  a  different 
question. ' '  We  are  left  to  infer  what  ruling  would  have  been  made  on 
the  ''different  question/'  as  that  was  not  decided. 


GOBLE  V.  BRENNEMAN. 

[75  Neb.  309,  106  N.  W.  440.] 

HOMESTEADS — ^Lieos. — ^If  a  mortgage  lion  existing  on  a 
homestead  is  extinguished  by  the  proceeds  of  a  loan  secured  by  a 
new  mortgage  on  the  same  land,  and  the  interest  of  the  homestead 
claimant  at  no  time  exceeds  the  statutory  amount  in  value,  and  the 
land  while  thus  mortgaged  is  sold  to  a  third  person,  who  occupies  it 
as  a  homestead,  a  judgment  filed  while  the  first  mortgage  was  in 
force  does  not  become  a  lien  upon  the  land  superior  to  the  new  mort- 
gage,    (p.  814.) 

PROCESS — ^Betum — ^Impeacliment. — ^The  return  of  an  officer 
as  to  service  of  process  may  be  impeached  by  extrinsic  evidence,  (p. 
815.) 

J.  W.  James,  for  the  appellant. 

J.  M.  Ragan,  for  the  appellee. 

*^  LETTON,  C.  Two  judgments  were  rendered  in  juS' 
tice's  court  in  Adams  county,  in  January,  1896,  against  M. 
V.  Brenneman  and  Ida  Brenneman,  his  wife,  transcripts  of 
which  were  at  once  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  for  that  county  for  the  purpose  of  procuring  a 
lien  upon  the  real  estate  of  the  defendants.  Executions  were 
issued  soon  after  the  rendition  of  the  judgments  and  filing 
of  the  transcripts  and  returned  nulla  bona.  The  defendants 
occupied  certain  real  estate  as  a  homestead,  which  was  of 
the  value  of  three  thousand  one  hundred  dollars,  and  was  en- 
cumbered by  a  mortgage  to  the  Eastern  Banking  Company 
in  the  sum  of  fourteen  hundred  dollars.  On  the  first  day 
of  April,  1899,  the  Brennemans  borrowed  from  the  Nebraska 
Loan  and  Trust  Company  the  sum  of  fifteen  hundred  and 
fifty  dollars  for  the  purpose  of  paying  the  debt  to  the  East- 
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em  Banking  Company,  which  was  done,  and  the  first  mort- 
gage released  on  the  10th  of  April,  1899.  **®  On  the  same 
day  the  property  was  sold  to  the  defendant,  Mike  Plessner, 
who  has  ever  since  occupied  the  same  as  his  homestead.  On 
April  23,  1899,  executions  were  again  issued  upon  the  judg- 
ments and  were  levied  upon  the  real  estate.  This  action  was 
then  begun  by  the  judgment  creditor  for  the  purpose  of  de- 
claring the  judgments  to  be  a  lien  upon  the  real  estate,  sub- 
ject only  to  a  homestead  right  of  two  thousand  dollars  in 
value.  The  answer  sets  up  that  the  premises  were  the  home- 
stead of  the  Brennemans  and  of  less  value  than  two  thou- 
sand dollars  at  the  time  of  the  sale  to  Flessner,  and  conse- 
quently were  and  are  exempt.  Mrs.  Brenneman  further  al- 
leges that  the  real  estate  was  her  own  separate  property  and 
homestead  until  she  sold  the  same  to  Flessner.  She  denies 
that  she  ever  executed  the  notes  sued  upon,  avers  that  no 
summons  was  ever  served  upon  her  in  the  actions  on  the 
notes,  and  denies  that  she  was  ever  indebted  to  plaintiff,  or 
that  he  has  or  ever  had  a  judgment  against  her.  By  way 
of  cross-petition,  she  alleges  the  same  facts  and  asks  that  the 
cloud  created  by  the  transcripts  upon  her  real  estate  be  re- 
moved. The  court  found  that  the  judgments  are  not  liens 
upon  the  real  estate,  and  are  void  as  to  the  defendant  Ida 
Brenneman. 

1.  Upon  the  question  of  the  homestead  character  of  the 
real  estate,  and  whether  or  not  the  judgments  are  liens  upon 
the  same,  this  case  is  governed  by  the  case  of  Prance  v.  Hohn- 
baum,  73  Neb.  70,  102  N.  W.  75,  104  N.  W.  865.  Under  the 
doctrine  of  this  case,  the  property  was  exempt. 

2.  As  to  the  defense  of  Ida  Brenneman  against  the  judg- 
ments, Brenneman  testifies  that  her  name  was  written  upon 
the  notes  by  him  when  she  was  not  present,  and  without  au- 
thorization. He  also  testifies  that  the  summonses  for  his 
wife  in  the  two  cases  were  served  upon  him  by  John  Pat- 
terson, the  constable;  that  at  that  time  he  was  in  the  coun- 
try near  his  house,  and  his  wife  was  in  Hastings;  that  the 
constable  gave  both  summonses  to  him  and  told  him  to  give 
them  to  his  wife;  that  he  did  not  give  them  to  her,  nor  tell 
her  anything  about  it,  and  that  his  wife  knew  •**  nothing 
about  his  having  given  the  notes,  or  the  suit  having  been 
brought.  Mrs.  Brenneman  testified  that  she  never  signed  the 
notes,  never  saw  either  summons,  and  never  knew  of  the  suit 
before  the  justice.    The  deposition  of  the  constable  is  in  the 
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record.  He  testifies  that  he  left  the  summonses  for  Mrs. 
Brenneman  with  her  husband,  who  said  he  would  give  them 
to  her,  as  she  was  not  at  home;  that  he  did  not  see  Mrs. 
Brenneman  nor  leave  a  copy  for  her  at  her  place  of  residence, 
and  never  gave  her  any  copies  of  the  summonses  at  any  time 
or  place.  The  return  on  the  summonses  is  to  the  effect  that 
he  made  service  "by  delivering  to  each  of  said  defendants  a 
certified  copy  of  this  summons,  and  of  the  indorsements  there- 
on, at  their  residence."  The  justice's  docket  shows  that  at 
the  trial  the  defendant  M.  E.  Brenneman  was  present,  but 
that  Ida  Brenneman  made  default.  The  evidence  is  dear 
that  Mrs.  Brenneman  never  signed  the  notes,  was  never  served 
with  a  copy  of  a  summons  and  had  no  notice  or  knowledge 
of  the  actions.  It  is  the  rule  in  this  state  that  the  return 
of  an  officer  as  to  service  of  process  may  be  impeached  by  ex- 
trinsic evidence :  Walker  v.  Lutz,  14  Neb.  274,  15  N.  W.  352  ; 
Wilson  V.  Shipman,  34  Neb.  573,  33  Am.  St.  Rep.  660,  52 
N.  W.  576 ;  Campbell  Printing  Press  &  Mfg.  Co.  v.  Marder, 
Luse  &  Co.,  50  Neb.  283,  61  Am.  St.  Rep.  573,  69  N.  W.  774. 
The  evidence  in  this  case  is  strong  enough  to  do  so  suc- 
cessfully, and  the  judgment  of  the  district  court  should  be 
affirmed. 

Ames  and  Oldham,  CC,  concur. 

By  the  COURT.  For  the  reasons  given  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district  court 
be  affirmed. 


A  Judgment  on  a  Debt  created  since  the  recording  of  a  homestead  is 
not  a  lien  thereon:  Macke  v.  Byrd,  131  Mo.  682,  52  Am.  St.  Bep.  649; 
Eoberts  v.  Eobinson,  49  Neb.  717,  59  Am.  St.  Rep.  567;  Upton  v. 
Cozen,  60  Kan.  1,  72  Am.  St.  Rep.  341;  Wilhelm  v.  Locklar,  46  Fla. 
575,  110  Am.  St.  Rep.  111.  If  the  owners  of  a  homestead  sell  it 
and  receive  and  use  the  purchase  money  and  subsequently  purchase 
another  homestead  with  other  funds,  the  latter  is  not  subject  to  sale 
under  execution  to  satisfy  a  judgment  which  existed  against  them 
prior  to  the  sale  of  the  first  homestead:  McConnell  y.  Wolcott,  70 
Kan.  375,  109  Am.  St.  Rep.  454. 

Claims  for  WMoh  Homesteads  are  Liable  are  considered  in  the  note 
to  Mertz  v.  Berry,  45  Am.  St.  Rep.  383. 
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CITY  OF  LINCOLN  v.  LINCOLN  STREET  RAILWAY 

COMPANY. 

[75  Neb.  523,  106  N.  W.  317.] 

APPELLATE  PRACTICE — Continuance— Diacretloii  of  Court. 
An  application  for  a  continuance  of  a  case  is  addressed  to  the  sound 
legal  discretion  of  the  trial  court,  and  unless  it  appears  that  there 
has  been  an  abuse  of  such  discretion,  the  ruling  on  that  question 
will  be  affirmed,     (p.  817.) 

MORTGAGES — Foreclosnro— Benta  and  Profits. — ^A  purchaser 
at  foreclosure  sale  acquires  by  his  deed  all  of  the  interest  of  the 
mortgagor  in  the  mortgaged  property,  and  the  grantee  of  such  pur- 
chaser in  possession  of  the  premises  as  owner  in  fee  is  not  liable  to 
a  junior  encumbrancer  for  rents  and  profits  when  such  encumbrancer 
does  not  seek  to  redeem,     (pp.  818,  819.) 

MORTGAGES — ^Foreclosure — ^Description  of  Property. — iL  de- 
scription of  property  in  a  decree  of  foreclosure  as  ''the  power-house 
on  Ninth  street,"  if  the  identity  of  the  property  can  be  readily 
ascertained  by  parol  evidence,  is  a  sufficient  description  to  sustain 
the  decree,     (p.  820.) 

TAX  SALES — ^Redemption. — A  constitutional  provision  grant- 
ing to  the  owner  of  real  estate  sold  for  the  nonpayment  of  taxes,  or 
special  assessments  of  any  character  whatever,  the  right  of  redemp- 
tion for  a  period  of  two  years  from  the  date  of  sale,  is  self-executing, 
and  a  junior  lienholder  is  not  entitled  to  a  decree  ordering  the  sale 
of  such  real  estate,  without  the  right  of  redemption,     (p.  820.) 

JUDGMENTS — Res  Judicata. — ^An  action  cannot  be  main- 
tained to  set  aside  or  vacate  a  decree  of  foreclosure  based  on  a 
prayer  for  relief  at  the  trial  which  resulted  in  such  decree,     (p.  821.) 

E.  C.  Strode  and  D.  J.  Flaherty,  for  the  appeUant 
Clark  &  Allen,  for  the  appellee. 

•***  BARNES,  J.  This  proceeding  was  instituted  by  the 
city  of  Lincoln  to  vacate  or  modify  a  decree  of  foreclosure 
of  the  district  ^^^  court  for  Lancaster  county  rendered 
March  12,  1902.  The  original  action  was  instituted  to  fore- 
close a  lien  for  paving  assessments,  and  on  appeal  the  decree 
therein  was  affirmed  by  this  court :  City  of  Lincoln  v.  Lincoln 
Street  R.  Co.,  67  Neb.  469,  93  N.  W.  766.  The  application 
was  dismissed  on  its  merits,  and  the  city  appeals.  The  propo- 
sitions contended  for  by  the  appellant  will  be  taken  up  and 
disposed  of  in  the  order  of  their  presentation. 

1.  It  is  alleged  in  the  petition  that  the  decree  of  March 
12,  1902,  was  based  on  a  stipulation  of  facts  which  was  not 
the  stipulation  made  by  the  parties,  nor  was  it  a  true  or 
correct  copy  thereof.  This  allegation  was  made  the  basis 
of  a  prayer  to  vacate  and  set  aside  the  decree.    It  is  strena- 
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ously  insisted  that  the  district  court  erred  in  overruling  the 
appellant's  application  for  a  continuance  to  obtain  testimony 
to  support  that  allegation.  An  application  for  a  continu- 
ance is  addressed  to  the  sound  legal  discretion  of  the  trial 
court,  and,  unless  it  clearly  appears  that  there  has  been  an 
abuse  of  such  discretion,  the  ruling  on  that  question  will  be 
aflRrmed:  Burris  v.  Court,  48  Neb.  179,  66  N.  W.  1131. 

It  appears  from  the  record  that  this  proceeding  was  com- 
menced on  the  second  day  of  April,  1904;  that  on  the  first 
day  of  the  January  term,  1905,  the  court  assigned  it  for 
trial  on  the  thirteenth  day  of  February,  following ;  that  there- 
after, and  seven  days  before  the  day  fixed  for  the  trial,  the 
appellant,  by  leave  of  the  court,  amended  its  petition,  and 
the  defendant,  the  Lincoln  Traction  Company,  immediately 
filed  its  answer  thereto;  that  on  the  day  of  trial  appellant 
filed  its  motion  for  a  continuance,  supported  by  certain  afii- 
davits  of  counsel,  in  which  it  was  stated,  in  substance,  that 
the  stipulation  on  which  the  decree  complained  of  was  ren- 
dered was  not,  as  they  were  informed  and  believed,  the  stipu- 
lation of  facts  as  made  by  the  parties,  nor  was  it  a  correct 
<;opy  thereof;  that  the  stipulation  contained  many  erasures 
and  interlineations;  that  they  were  informed  and  believed 
that  the  stipulation  actually  made  between  the  parties  was 
a  clean  copy  without  any  such  interlineations  and  erasures; 
that  they  desired  the  continuance  ^^^  to  obtain  the  testi- 
mony of  N.  C.  Abbott  and  J.  R.  Webster,  former  city  at- 
torneys of  the  city  of  Lincoln,  to  establish  that  fact;  that 
paragraphs  15  and  16  of  the  stipulation  fixed  the  date  when 
the  bonds  secured  by  the  New  York  Security  and  Trust  Com- 
pany's  mortgage  were  executed,  and  the  statement  contained 
therein  was  untrue.  It  was  also  stated  in  the  affidavits  that 
these  facts  were  not  known  to  counsel  until  about  ten  days 
before  the  date  fixed  for  the  trial  of  the  cause.  The  affi- 
davits do  not  show  any  diligence  on  the  part  of  the  city 
or  its  attorneys;  the  statements  contained  therein  are  not 
positive,  but  are  of  such  an  equivocal  character  as  to  afford 
no  basis  for  a  prosecution  for  perjury,  if  untrue.  It  is  ad- 
mitted that  the  signatures  appended  to  the  stipulation  are 
the  genuine  signatures  of  the  former  city  attorneys,  and  that 
document  was  used  by  the  present  city  attorneys  on  the  trial, 
which  resulted  in  the  decree  of  March  12,  1902;  so  coun- 
sel must  have  known  of  its  condition  as  early  as  that  date. 

Am.  Bt.  Bep.,  VoL  121—52 
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That  such  a  showing  was  not  sufficient  to  require  the  trial 
court  to  grant  a  continuance  is  apparent,  and  his  ruling  on 
that  point  should  be  affirmed. 

2.  The  city  next  contends  that  it  was  entitled  to  an  ac- 
counting.    The  basis  of  that  claim  is  that  the  city  with  its 
third  lien  is  in  the  position  of  a  junior  mortgagee;  that  it 
was  not  made  a  party  to  the  foreclosure  proceedings  in  the 
federal  court,  under  which  the  title  of  the  traction   com- 
pany to  the  street  railway  property  was  obtained,  and  its 
rights  were  not  affected  by  that  decree;  that  the  traction 
company  has  only  the  rights  of  a  senior  mortgagee  in  pos- 
session, and  must  account  for  the  rents  and  profits  of  the 
property.     It  is  contended  that  this  is  not  the  proper  pro- 
ceeding in  which  to  determine  that  question,  because   the 
power  of  the  district  court  to  vacate  or  modify  its  own  judg- 
ments is  limited  to  the  grounds  enumerated  in  section  602 
of  the  code.    It  is  unnecessary  to  discuss  that  question,  be- 
cause the  application  must  be  denied  on  its  merits.     It  is 
true  that  counsel  for  the  city  cite  a  number  of  cases,  some 
of  which  appear,  at  first  blush,  to  sustain  •**  their  cont-en- 
tion,  but  a  careful  examination  discloses  that  they  do  not 
apply  to  the  facts  here  under  consideration.    The  petition 
discloses  that  certain  persons  purchased  the  street  railway 
property  at  a  judicial  sale,  under  a  decree  of  foreclosure 
rendered  by  the  federal  court,  which  was  in  all  respects  legal 
and  valid,  that  they  received  a  deed  therefor,  and  there- 
after conveyed  the  property  in  fee  to  the  Lincoln  Traction 
Company,  which  went  into  possession  thereof  as  owner;  that 
the  city  was  not  made  a  party  to  the  proceeding,  and  its 
rights  were  not  affected  thereby.     So  it  may  be  said  that 
the  city  as  a  junior  lienholder  has  a  right  to  redeem  the  prior 
encumbrances,  and  may  do  so  by  paying  the  amount  of  prior 
liens,  with  interest  and  cost.    But  the  city  does  not  ask  or 
offer  to  redeem  in  this  proceeding.    The  right  of  an  account- 
ing is  an  incident  to  an  action  to  redeem.    Pomeroy,  speak- 
ing of  that  matter  says:  "This  accounting  belongs  exclusively 
to  the  equitable  jurisdiction,  and  can  be  enforced  only  in 
a  suit  to  redeem,  brought  by  the  mortgagor  or  subsequent 
encumbrancer":  3  Pomeroy 's  Equity  Jurisprudence,  3d  ed., 
sec.  1218.     And  that  is  the  rule  adopted  by  this  court.    In 
Renard  v.  Brown,  7  Neb.  449,  the  same  situation  was  pre- 
sented as  in  this  case.     A  senior  mortgage  was  foreclosed 
without  making  a  junior  encumbrancer  a  party  to  the  fore- 
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closure  suit.  The  senior  mortgagee  purchased  the  property 
and  went  into  possession ;  subsequently  the  junior  mortgagee 
sought  to  compel  him  to  account  for  the  rents  and  profits 
and  apply  them  on  the  senior  lien.  On  this  state  of  facts 
it  was  said:  "After  a  sale  has  been  made  and  confirmed  and 
a  deed  executed  and  delivered  to  the  purchaser,  he  takes  all 
the  interest  of  the  mortgagor  in  the  property.  Our  statute 
provides  that  such  deed  'shall  vest  in  the  purchaser  the  same 
estate  that  would  have  vested  in  the  mortgagees  if  the  equity 
of  redemption  had  been  foreclosed,  and  no  other  or  greater; 
and  such  deeds  shall  be  as  valid  as  if  executed  by  the  mort- 
gagor or  mortgagee,  and  shall  be  an  entire  bar  against  each 
of  them  and  all  parties  to  the  suit  in  which  ^^  the  decree 
for  such  sale  was  made,  and  against  the  heirs  respectively 
and  all  persons  claiming  under  such  heirs.'  ....  In  this 
case  the  plaintiff  was  not  in  possession  of  the  premises  as 
mortgagee,  but  as  owner  of  the  fee,  and  as  such  is  not  liable 
to  account  to  a  junior  mortgagee." 

This  rule  was  approved  and  followed  in  Hig^nbottom  v. 
Benson,  24  Neb.  461,  8  Am.  St.  Rep.  211,  39  N.  W.  418 ,  Hub- 
ton  V.  Canfield,  57  Neb.  345,  77  N.  W.  763 ,  Orr  v.  Broad, 
52  Neb.  490,  72  N.  W.  850,  and  Clark  v.  Missouri,  K.  &  T. 
Trust  Co.,  59  Neb.  53,  80  N.  W.  257.  It  is  also  cited  in  2 
Jones  on  Mortgages,  sixth  edition,  section  1118,  where  it  is 
said:  **But  if  it  [the  foreclosure]  operates  not  only  as  an 
assignment  of  the  prior  mortgage,  but  as  a  foreclosure  of  the 
equity  of  redemption  subject  to  the  junior  mortgage,  the  pur- 
chaser standing  in  the  place  of  the  mortgagor  or  owner  of 
the  premises  is  not  liable  to  account  for  the  rents  and  profits.'' 
It  has  also  been  cited  with  approval  by  the  supreme  court 
of  Indiana  in  Catterlin  v.  Armstrong,  79  lud.  514,  Gaskell 
V.  Viquesney,  122  Ind.  244,  77  Am.  St.  Rep.  364,  23  N.  B. 
791,  and  by  the  supreme  court  of  Minnesota  in  Rogers  v. 
Benton,  39  Minn.  39,  12  Am.  St.  Rep.  613,  38  N.  W.  765. 
We  are  satisfied  with  this  rule,  and  it  may  be  said  that  it 
has  been  so  long  established  in  this  state  that  it  has  become 
a  rule  of  property,  and  we  see  no  good  reason  to  depart  from 
it  at  this  time.  We  are  therefore  of  opinion  that  in  the 
present  proceeding  the  city  is  not  entitled  to  an  accounting. 

3.  The  city  also  insists  that  the  decree  in  question  should 
be  made  more  definite  and  certain  in  the  description  of  the 
property  ordered  sold  to  satisfy  its  lien.  No  authorities  are 
cited  in  support  of  this  contention^  and  the  main  complaint 
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is  that  the  numbers  of  the  lots  and  block  on  which  the  power- 
house mentioned  therein  is  situated,  are  not  given.  It  ap- 
pears that  the  city  did  not  complain  of  the  description  at 
the  time  the  decree  was  rendered,  and  that  question  was  not 
presented  to  us  on  its  appeal  to  this  court.  So  it  is  doubt- 
ful  if  it  can  be  heard  to  complain  of  that  matter  at  this 
time.  But  we  are  of  opinion  tliat  the  decree  should  more 
specifically  describe  the  property  in  question.  The  record 
discloses  that  it  is  a  matter  of  common  ^^^  knowledge*  that 
there  is  but  one  street  railway  power-house  on  Ninth  street 
in  the  city  of  Lincoln,  and  that  is  situated  on  the  south  half 
of  block  102  in  said  city.  There  is  no  hard-and-fast  rule 
which  applies  to  the  description  of  property,  either  in  a  deed 
of  conveyance  or  a  decree;  and  parol  evidence  is  admissible 
to  identify  the  land,  if  it  be  only  described  by  name.  In 
Coleman  v.  Manhattan  Beach  Improvement  Co.,  94  N.  T. 
229,  the  description  "Pelican  Beach  near  Barren  Island" 
was  held  good.  In  Hurley  v.  Brown,  98  Mass.  545,  96  Am. 
Dec.  671,  "a  house  and  lot  of  land  on  Amity  street"  was 
held  sufficient,  and  parol  evidence  was  admitted  to  correct 
the  latent  ambiguity.  Keeping  in  mind  the  rule,  "That  is 
certain  which  can  be  made  certain,"  it  seems  clear  that  the 
description  contained  in  the  decree,  to  wit,  "The  power- 
house on  Ninth  street,"  is  a  sufficient  description  of  that 
property  to  sustain  the  decree,  and  the  defect  furnishes  no 
ground  to  vacate  it  or  for  the  appointment  of  a  receiver. 

4.  The  city  further  contends  that  it  was  entitled  to  have 
the  decree  modified,  or  a  supplemental  decree  entered,  de- 
claring that  the  sale  thereunder  should  be  made  without  the 
right  of  redemption.  The  decree  gives  the  city  a  lien  on  the 
real  estate  belonging  to  the  street  railway  company,  and 
specifically  denies  its  right  to  a  lien  on  personal  proper1^% 
Section  3,  article  9  of  the  constitution,  grants  the  owner  of 
real  estate  sold  for  the  nonpayment  of  taxes  or  special  assess- 
ments of  any  character  whatever  the  right  of  redemption  for 
a  period  of  two  years  from  the  date  of  sale,  and  in  one  of 
the  former  appeals  in  this  case  it  was  held  that  this  pro- 
vision applied  to  the  assessments  in  question,  and  was  self- 
executing  :  Lincoln  St.  R.  Co.  v.  City  of  Lincoln,  61  Neb.  109, 
84  N.  W.  802.  That  holding  is  decisive  of  this  question,  and 
the  judgment  of  the  district  court  on  that  point  most  be 
affirmed. 
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5.  Counsel  for  the  city  have  not  argued  the  question  of 
setting  aside  or  vacating  the  decree  of  March  12,  1902,  in 
their  brief,  and  we  have  the  right  to  treat  it  as  waived ;  but 
it  may  be  said,  in  passing,  that  the  facts  on  which  the 
'■**^  prayer  for  that  relief  is  based  were  challenged  and  at- 
tacked at  the  trial  resulting  in  that  decree.  Counsel  not  only 
refused  to  offer  in  evidence  paragraphs  15  and  16  of  the  Stip- 
alation  in  question  on  that  trial,  but  were  permitted  to  and 
did  go  behind  that  document  and  introduced  all  the  proof 
at  their  command  to  show  that  the  bonds  secured  by  the  New 
York  Security  and  Trust  Company's  mortgage  were  not  is- 
sued and  delivered  in  the  manner  and  at  the  time  recited 
therein.  The  issue  thus  litigated  was  decided  against  the  city, 
and  it  is  conclusively  bound  by  that  decree.  Its  correctness 
cannot  now  be  questioned  in  a  proceeding  of  this  kind. 

"When  this  proceeding  was  commenced,  the  city  made  an 
application  for  the  appointment  of  a  receiver,  but  the  appli- 
cation was  withdrawn,  by  leave  of  the  court,  and  made  the 
basis  of  another  action  before  another  judge  of  the  district. 
So  that  matter  is  not  presented  for  our  determination  in  this 
case.  Neither  have  we  decided  the  questions  presented  by  the 
defendants  relating  to  matters  of  practice  or  procedure  in 
like  cases,  because  we  have  deemed  it  best  to  decide  this  case 
on  its  merits. 

After  having  carefully  examined  the  record  and  consid- 
ered  aU  of  the  questions  presented  by  counsel,  we  are  of 
opinion  that  the  judgment  of  the  district  court  was  substan- 
tially right,  and  it  is  therefore  affirmed  in  all  things  except 
as  to  description  of  the  property ;  that  as  to  said  matter  the 
judgment  of  the  district  court  be  reversed,  and  the  cause  is 
remanded,  with  directions  to  the  trial  court  to  so  correct  the 
decree  as  to  more  specifically  describe  said  property  -,  and  that 
the  appellee  recover  its  costs  in  this  court. 

Judgment  accordingly. 

Letton,  J.,  not  sitting. 


A  Turchaser  at  a  Foreclosure  Sale  who  afterward  becomes  the  owner 
of  the  mortgaged  premises  by  conveyance  from  the  assignee  in  bank- 
mptcy  of  the  mortgagor  is  not  Uable  for  the  rents  and  profits  to  a 
junior  mortgagee  not  made  a  party  to  the  foreclosure  proceedings: 
Gaskell  v.  Viqucsney,  122  Ind.  244,  17  Am.  St.  Rep.  364.  See,  in  this 
connection,  New  England  Mtg.  etc.  Co.  v.  Fury,  143  Ala.  637,  111 
Am.  St.  Bep.  62;  Cowdery  v.  London  etc.  Bank,  139  Cal.  298,  96  Am. 
Bt.  Bep.  115;  WUkins  y.  Gibson,  113  Ga.  31,  84  Am.  St.  Bep.  204. 
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NORTON  V.  BRINK. 

[75  Neb.  575,  110  N.  W.  669.] 

PABTNEB8HIP  IN  liiANDS. — ^A  parol  agreement  between  two 
persons  to  purchase  land  "in  partnership,"  the  purchase  being  made 
b7  one  of  them,  who  pays  the  whole  purchase  price,  and  takes  the 
title  in  himself,  the  other  agreeing  to  pay  him  one-half  of  the  pur- 
chase price  on  demand,  does  not  constitute  a  partnership  in  the  por^ 
chase  of  such  lands,     (p.  824.) 

STATUTE    OF    FBAUDS— Partnership    In    Lands. — A    parol 

agreement  by  the  buyer  of  lands  to  admit  another  into  partnership 
with  him  is  void  as  within  the  statute  of  frauds,     (p.  824.) 

STATUTE  OF  FRAUDS— Partnership  In  Lands. — ^A  parol 
agreement  between  two  persons  to  purchase  land  "in  partnership," 
the  purchase  being  made  by  one  of  them,  who  pays  the  whole  pur- 
chase price,  and  takes  the  title  in  himself,  is  void  aa  within  the 
statute  of  frauds,     (p.  825.) 

TRUSTS — ^Purchase  of  Lands. — ^A  purchase  of  real  estate 
completed  on  the  credit  of  two,  and  afterward  paid  for  wholly  by  one 
of  them,  does  not,  of  itself,  give  rise  to  a  resulting  trust  in  favor  of 
the  other,     (p.  826.) 

J.  N.  Dryden,  B.  C.  Calkins  and  L.  P.  Main,  for  the  ap- 
pellant. 

F.  E.  Beeman  and  H.  M.  Sinclair,  for  the  appellee. 

^'^^  BARNES,  J.  This  case  was  originally  submitted  to 
department  No.  2  of  the  commission,  and  an  opinion  was 
written,  filed  and  ^'^^  announced,  reversing  the  judgment  be- 
low :  See  75  Neb.  566,  106  N.  W.  668.  A  rehearing  has  been 
allowed,  the  case  has  been  reargued  and  submitted  to  the  court, 
and  the  question  now  is,  Shall  we  adhere  to  our  former  de- 
cision? In  order  to  determine  that  question,  it  is  proper  to 
set  forth  the  contract  sued  on,  which  the  appellant  claims 
has  been  established  by  the  evidence.  The  action  was  com- 
menced by  the  appellant  against  Jay  H.  Brink,  the  son  and 
only  heir  at  law  of  one  C.  D.  Brink,  deceased,  and  the  peti- 
tion recites,  in  substance:  ''That  the  said  plaintifi!  and  said 
Brink,  the  deceased,  entered  into  a  verbal  contract,  wherein 
and  whereby  it  was  mutually  agreed  that  the  west  half  of  sec- 
tion 30,  township  10,  range  15  west  in  Buffalo  county,  should 
be  purchased  in  partnership,  each  party  to  pay  one-half  of 
the  purchase  money,  expense  of  operating  the  same,  and,  ui>on 
sale,  divide  the  profits  or  loss,  as  the  case  might  be;  that  it 
was  further  agreed  that  said  Brink  should  advance  the  en- 
tire purchase  money,  take  the  legal  title  in  his  name,  and 
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that  plaintiff  should,  upon  demand,  reimburse  the  said  Brink 
for  half  of  the  purchase  price  so  advanced,  with  interest  at 
six  per  cent  per  annum."  The  petition  further  alleges: 
*  *  That  said  premises  were  purchased  for  the  sum  of  four  thou- 
sand dollars,  said  Brink  paying  the  entire  purchase  price, 
the  legal  title  being  vested  in  the  said  C.  D.  Brink,  as  afore- 
said  That  on  the  thirtieth  day  of  November,  1902,  and 

before  any  demand  had  been  made  for  the  repa3rment  of  the 
purchase  money,  and  before  any  settlement  had  been  had 
between  the  plaintiff  and  the  said  C.  D.  Brink  in  respect  to 
said  partnership,  as  aforesaid,  the  said  C.  D.  Brink  departed 
this  life,  leaving  his  son  his  sole  heir  at  law,  the  defendant 
herein;  that  since  the  death  of  the  said  C.  D.  Brink,  the 
plaintiff  has  at  all  times  been  ready  and  willing  to  pay  her 
share  of  the  said  purchase  money,  and  interest  upon  the  same, 
but  that  the  defendant  refused,  and  continues  to  refuse,  to 
accept  the  same;  that  on  or  about  the  fifteenth  day  of  May, 
1903,  said  defendant  sold  said  premises  for  the  sum  of  six 
thousand  four  hundred  dollars,  and  refused  to  recognize  said 
partnership  agreement,  and  refuses  to  pay  the  ^'^'^  plaintiff 
any  portion  of  the  profits  realized  upon  the  said  land,  as 
aforesaid."  The  petition  concludes  with  a  prayer  for  an 
accounting  of  the  purchase  money,  for  the  rents  and  profits, 
and  that  the  defendant  be  requioid  to  pay  her  the  sum  of 
twelve  hundred  dollars  with  interest  from  May  15,  1903,  as 
her  share  of  the  profits  realized  from  the  sale  of  said  lands. 
Upon  the  contract  thus  set  forth  the  right  of  the  appellant 
to  maintain  this  action  must  stand  or  fall. 

Her  first  contention,  briefly  stated,  is  that  the  contract  es- 
tablished a  partnership  between  herself  and  the  deceased, 
and  comes  within  the  rule  announced  in  Dale  v.  Hamilton, 
5  Hare  (Eng.),  •369;  Richards  v.  GrinneU,  63  Iowa,  44,  50 
Am.  Rep.  727,  18  N.  W.  668 ;  Pennybacker  v.  Leary,  65  Iowa, 
220,  21  N.  W.  575,  and  other  cases,  which  hold  that  a  con- 
tract entered  into  for  the  purpose  of  speculating  in  lands  is 
not  within  the  statute  of  frauds  and  need  not  be  in  writing ; 
that  where  the  parties  have  contracted  to  engage  in  the  ven- 
ture of  buying  lands  which  are  to  be  held  in  trust  for  both 
of  them,  and  they  are  to  have  equal  interests  and  shares  in 
the  common  speculation,  such  agreement  constitutes  a  part- 
nership, and  an  action  by  one  partner  against  the  other  for 
an  aecoimting  as  to  the  partnership  transactions  may  be  main- 
tained, although  the  partnership  funds  may  be  invested  in 
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land.  While  the  authorities  are  divided  on  this  question,  we 
deem  it  unnecessary  to  express  any  opinion  as  to  the  sound- 
ness of  this  rule,  because  it  seems  clear  to  us  that  the  agree- 
ment here  in  question  is  not  embraced  therein.  It  will  be 
observed  that  nothing  is  said  in  this  contract  about  entering 
into  a  general  or  special  partnership,  or  that  the  purpose 
thereof  was  to  sell  the  land  for  profit.  Its  language  is:  "It 
was  mutually  agreed*'  that  said  land  "should  be  purchased 
in  partnership."  Buying  land  together  does  not  make  the 
purchasers  partners,  nor  does  the  transaction  constitute  a 
partnership,  with  its  rights,  duties  and  obligations,  as  defined 
by  law.  "A  partnership  is  the  contract  relation  subsisting 
between  persons  who  have  combined  their  property,  labor  or 
skill  in  an  enterprise  or  business  as  principals,  for  the  pur- 
pose of  joint  profit":  1  ^'^^  Bates  on  Law  of  Partnership, 
sec.  1.  To  constitute  a  partnership  there  must  be  a  mutual 
agency,  and  a  communion  of  profit  and  loss,  and  the  parties 
must  assume  the  partnership  relation.  It  seems  clear  to  us 
that  the  contract  to  purchase  the  land  in  question  as  partners, 
conceding  for  the  purpose  of  this  opinion  that  such  contract 
was  established  by  the  evidence,  together  with  the  purchase 
of  the  land  by  Brink,  the  deceased,  and  payment  therefor 
with  his  own  money,  did  not  establish  a  partnership  between 
the  appellant  and  the  de<^ased.  Again,  the  appellant  did 
nothing  upon  her  part,  contributed  nothing,  risked  nothing, 
and  there  was  no  consideration  to  support  the  contract.  It 
will  be  observed  that,  under  the  agreement,  a  sale  of  the  land 
was  not  obligatory  upon  anyone.  In  short,  there  is  nothing 
in  the  contract  that  distinguishes  it  from  the  ordinary  agree- 
ment of  two  or  more  persons  to  purchase  land  together,  not 
for  the  profits  of  speculation  on  resale,  but  for  the  profits  aris- 
ing out  of  the  ownership  of  the  land  itself,  and  this  must  be 
held  to  be  the  true  meaning  of  the  contract.  But,  however 
this  may  be,  there  was  no  sale  of  the  land  by  the  alleged  part- 
nership ;  neither  was  there  any  sale  of  it  by  the  deceased  who, 
it  is  claimed,  was  one  of  the  partners,  and  by  his  death  the 
partnership,  if  one  ever  existed,  was  terminated.  The  peti- 
tion discloses  that  Brink  died  on  the  thirtieth  day  of  Novem- 
ber, 1902,  and  within  five  months  after  he  purchased  the  land 
in  question.  After  his  death  the  partnership  could  not  sell 
the  land,  because,  if  there  ever  was  a  partnership,  it  had  then 
ceased  to  exist.  The  appellant  could  not  sell  the  land  as  a 
surviving  partner,  because,  according  to  the  theory  advanced 
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by  counsel  to  support  her  case,  she  had  no  interest  or  estate 
therein.  At  any  rate,  she  had  no  title  to  convey.  Again, 
counsel  has  not  pointed  out  to  us  any  rule  of  law  or  equity 
that  authorizes  the  appellant  to  maintain  a  suit  for  an  ac- 
counting against  the  heir  of  her  alleged  deceased  partner. 
It  seems  to  us  that  this  case  falls  within  the  rule  announced 
in  1  Bates  on  Law  of  Partnership,  section  302,  where  it  is 
said :  "  A  parol  agreement  by  the  buyer  of  lands  to  *^  admit 
another  into  partnership  with  him  is  void  under  the  statutes 
of  frauds,  as  not  different  from  the  contract  of  buyer  and 
seller." 

There  is  a  clear  distinction  between  the  case  at  bar  and 
those  cases  where  a  partnership  was  formed  to  deal  or  specu- 
late in  lands,  and  lands  are  bought  with  partnership  funds, 
in  pursuance  of  such  an  agreement.  In  Levy  v.  Brush,  45 
N.  T.  589,  it  was  held  that  a  verbal  contract  between  two 
parties  by  which  one  is  to  purchase  land  on  joint  account  of 
both,  and  each  to  contribute  a  moiety  of  the  purchase  money, 
the  title  to  be  made  to  both,  is  void  under  the  statute  of  frauds. 
In  that  case,  the  defendant  bid  off  the  land  in  his  own  name, 
and  took  a  contract  therefor,  but  refused  to  convey  one-half 
of  the  contract  to  the  plaintiff,  and  it  was  held  that  no  action 
would  lie  to  compel  the  execution  of  the  agreement,  because 
such  an  arrangement  did  not  constitute  a  partnership  be- 
tween them ;  that  the  defendant  had  made  no  valid  contract, 
and  had  a  perfect  right  both  in  law  and  equity  to  refuse  per- 
formance. 

In  our  former  opinion  (75  Neb.  566,  106  N.  W.  668),  it 
was  said,  on  the  authority  of  Smith  v.  Putnam,  107  Wis.  155, 

82  N.  W.  1077,  83  N.  W.  288,  ''that  in  cases  of  this  char- 
acter,  where  the  agreement  relating  to  the  land  has  been  fully 
completed  and  nothing  remains  to  be  done  but  to  distribute 
the  profits  of  a  sale  made,  then  the  partnership  relation  may 
be  established  by  parol,"  and  the  judgment  of  the  trial  court 
was  reversed  mainly  upon  that  authority.  It  would  seem 
that  the  learned  commissioner  who  wrote  the  opinion  over- 
looked the  allegations  in  appellant's  petition  charging  the  de- 
fendant with  refusing  to  recognize  her  rights,  and  with  re- 
pudiating the  alleged  contract  of  partnership.  Again,  an 
examination  of  Smith  v.  Putnam,  107  Wis.  155,  82  N.  W.  1077, 

83  N.  W.  288,  discloses  the  fact  that  the  contract  there  was 
an  oral  agreement  between  the  plaintiff  and  the  defendants 
that  plaintiff  should  investigate  desirable  timbered  lands,  and, 
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on  defendants*  approval,  they  would  purchase,  and  either 
sell  or  log  them.  The  agreement  was  that  the  plaintiff  should 
take  charge  of  the  driving  of  the  logs,  which  contemplated 
his  rendering  material  and  valuable  services  as  *^®^  his  con- 
tribution to  the  partnership  funds.  They  entered  upon  the 
agreement,  and  the  plaintiff  did  render  services  of  value  to 
the  partnership.  It  was  held  that  this  agreement  constituted 
a  partnership,  and,  where  the  contract  had  been  fully  com- 
pleted and  executed,  and  nothing  remained  but  to  divide  the 
profits,  an  action  for  an  accounting  and  to  recover  such  profits 
would  lie.  If  the  rule  there  announced  could  be  applied  in  the 
case  at  bar,  it  could  be  applied  to  any  case  of  oral  contract 
to  purchase  land  on  joint  account.  If  the  transaction  would 
otherwise  be  within  the  statute  of  frauds,  it  would  only  be  nec- 
essary for  the  parties  to  stipulate  that  it  should  be  a  partner- 
ship, and  the  statute  would  be  avoided.  So  we  are  constrained 
to  hold  that  the  contract  here  in  question  did  not  create  or 
constitute  a  partnership. 

2.  Appellant  next  contends  that,  while  the  contract  does 
not  create  an  interest  in  the  land  in  question,  and  there- 
fore is  not  within  the  statute  of  frauds,  yet  by  the  agree- 
ment, and  the  facts  relating  to  the  purchase,  a  resulting 
trust  was  created  in  her  favor;  that  by  reason  of  such  trust 
relation  she  acquired  a  half  interest  in  the  land,  and  is  en- 
titled to  recover  one-half  of  the  profits  arising  from  the  sale 
thereof  from  the  defendant,  who  took  the  title  to  the  land 
by  inheritance.  It  would  seem  that  her  position  is  not  main- 
tainable. The  fact  that  the  appellant  paid  or  contributed 
nothing  toward  the  purchase  price  of  the  land  is  fatal  to  her 
contention.  The  rule  is  that,  in  order  to  establish  a  resulting 
trust  of  this  class,  it  is  necessary  that  the  person  paying  the 
purchase  money  should  have  actually  paid  it  as  his  own,  as 
a  part  of  the  original  transaction,  at  or  before  the  time  of 
the  conveyance.  The  whole  foundation  of  resulting  trusts 
of  this  class  is  the  ownership  and  payment  of  the  purchase 
money  by  one,  when  the  title  is  taken  in  the  name  of  another : 
10  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  sec.  8;  2  Pomeroy's 
Equity  Jurisprudence,  2d  ed.,  sec.  1037.  And  we  are  not 
aware  that  the  soundness  of  this  rule  has  ever  been  seriously 
questioned. 

In  Brooks  v.  Fowle,  14  N.  H.  248,  it  was  said:  "A  pur- 
chase ^®^  of  real  estate  completed  on  the  credit  of  two  and 
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afterward  paid  for  wholly  by  one  of  them  does  not,  of  itself 
give  rise  to  a  resulting  trust." 

In  Hackney  v.  Butts,  41  Ark.  393,  it  was  held  that,  where 
no  money  is  advanced,  and  there  is  nothing  more  in  the 
transaction  than  is  implied  from  the  violation  of  a  parol 
agreement,  equity  will  not  decree  the  purchaser  a  trustee. 
The  rule  of  equity  is  that  a  resulting  trust  must  have  arisen 
at  the  time  the  purchase  was  made,  and  the  money  or  consid- 
eration must  have  been  paid,  or  secured  to  be  paid,  by  such 
third  party,  at  or  before  the  purchase:  McElroy  v.  Swope, 
47  Fed.  380.  The  same  rule  has  prevailed  in  this  court  since 
the  decision  of  Hoehne  v.  Breitkreitz,  5  Neb.  110.  In  Cam- 
eron V.  Nelson,  57  Neb.  381,  77  N.  W.  771,  Commissioner 
Irvine  said:  ''Next,  there  are  cases  where  two  men  join  in 
the  purchase  of  land,  taking  title  in  one,  who  is  to  resell  and 
divi.de  the  profits.  Such  contracts  are  usually  enforced, 
although  not  in  writing,  but  it  will  be  seen  there  is  in  such 
cases  a  resulting  trust  from  contributing  to  the  purchase 
money." 

It  is  urged  that  the  case  of  Johnson  v.  Hayward,  74  Neb. 
157,  103  N.  W.  1058,  5  L.  B.  A.,  N.  S.,  112,  sustains  our 
former  opinion.  An  examination  of  that  case  discloses  that 
it  was  one  where  a  person  employed  an  agent  to  negotiate 
the  purchase  of  certain  real  estate  for  him;  that  the  agent, 
while  acting  as  such,  became  himself  the  purchaser;  and  it 
was  held  that  he  should  not  be  permitted,  without  his  prin- 
cipal's knowledge  and  consent,  to  become  the  purchaser  of 
the  same  property  for  himself,  and,  if  he  makes  such  purchase, 
he  will  be  considered  as  holding  the  property  in  trust  for 
his  principal.  So  it  seems  clear  that  the  rule  there  announced 
has  no  application  to  the  fa(its  in  the  case  at  bar.  We  are 
therefore  of  opinion  that  the  contract,  the  purchase  of  the 
land,  and  the  facts  surrounding  the  transaction  were  insufiS- 
cient  to  create  a  resulting  trust  in  favor  of  the  appellant. 

Counsel  for  the  appellee  insists  that  the  appellant's  right 
to  recover  has  been  adjudicated  by  the  county  court  of 
^^^  Buffalo  county,  in  the  matter  of  the  claim  filed  by  her 
against  the  administrator  of  the  estate  of  C.  D.  Brink,  on 
account  of  the  purchase  of  the  land  in  question,  adversely  to 
such  right;  that  the  judgment  in  that  case  is  a  bar  to  her 
right  to  recover  in  this  action.  We  deem  it  unnecessary  to 
determine  that  question,  because  we  are  constrained  to  hold : 
First,  that  no  partnership  was  created  by  the  transaction  in 
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question  between  the  appellant  and  the  deceased,  C.  D.  Brink; 
that  the  contract  relied  on  by  the  appellant  is  within  the 
inhibition  of  section  3,  chapter  32,  Compiled  Statutes  of  1905 
(Annotated  Statutes,  5952),  commonly  called  the  statute  of 
frauds.  Second,  that  no  resulting  trust  in  favor  of  the  ap- 
pellant was  created  thereby.  It  also  seems  clear  that,  in  order 
to  maintain  this  action  against  the  heir  of  the  deceased,  appel- 
lant must  have  had  an  interest  in  the  land  in  question, 
which  she  could  follow  into  his  hands,  and  either  compel  him 
to  convey  to  her  her  interest  therein,  or  account  to  her  for 
the  profits  arising  from  the  sale  thereof.  For  the  want  of 
such  interest,  as  well  as  for  the  other  reasons  above  stated,  she 
cannot  maintain  this  action. 

Our  former  judgment  is  therefore  vacated,  and  the  judg- 
ment of  the  district  court  dismissing  the  appellant's  cause 
of  action  is  affirmed. 

Judgment  accordingly. 

LETTON,  J.  I  concur  in  the  conclusion  reached.  I  think 
the  action  cannot  be  maintained  for  two  reasons : 

1.  Granting  that  the  relation  between  the  plaintiff  and 
the  deceased  was  a  partnership  relation,  the  plaintiff's  inter- 
est was  not  in  the  land  itself,  but  in  the  profits  derived  from 
the  transaction.  This  was  a  personal  liability  of  the  deceased, 
and,  consequently,  a  liability  of  his  estate,  for  which  the  ad- 
ministrator was  answerable  out  of  the  estate.  To  hold  that 
the  plaintiff  could  follow  the  land  itself  would  be  to  say 
that  the  alleged  oral  contract  gave  her  an  interest  in  the 
land,  which  would  be  obnoxious  to  the  statute  ^^^^  of  frauds. 
If  the  alleged  partnership  had  been  to  deal  in  livestock  or 
merchandise,  the  title  to  which  was  taken  in  the  name  of  the 
deceased,  his  estate  would  be  liable  to  account  to  the  other 
partner.  The  fact  that  the  property,  which  is  alleged  to  have 
been  the  subject  of  the  partnership,  was  real  estate  does  not 
change  the  rule.  It  is  not  the  property  itself,  but  her  interest 
in  the  profits  derived  from  the  same,  which  the  plaintiff  is 
seeking  to  recover,  and  this,  in  my  view,  is  the  only  theory 
upon  which  she  may  maintain  such  an  action:  Everhart's 
Appeal,  106  Pa.  349 ;  Bunnel  v.  Taintor's  Admr.,  4  Conn.  568; 
McElroy  v.  Swope,  47  Fed.  380. 

2.  The  plaintiff  properly  filed  her  claim  in  the  county 
court  of  Buffalo  county  against  the  estate  for  her  share 
of  the  profits.    A  demurrer  to  this  claim  was  filed,  was  sua- 
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tained  by  the  county  judge,  and  her  action  dismissed.  No 
appeal  was  taken,  and  this  judgment  stands  in  full  force 
and  effect.  The  county  judge  testified,  in  substance,  that 
the  attorney  for  plaintiff  said  he  would  withdraw  it  or  it 
could  be  dismissed,  but  that,  a  demurrer  or  objection  having 
been  filed,  he  thought  he  would  make  some  order  upon  it,  and 
he  made  the  order  dismissing  or  disallowing  the  claim;  that 
there  never  was  any  hearing  upon  the  merits.  This  testi- 
mony is  not  sufficient  to  vacate,  set  aside  or  annul  the  adjudi- 
cation of  the  claim,  as  shown  upon  the  records.  If  the  judg- 
ment was  inadvertently  rendered  or  made  by  mistake,  the 
plaintiff's  remedy  was  to  have  it  set  aside  by  the  means  pro- 
vided by  law  for  that  purpose.  Until  this  is  done,  it  stands 
as  an  adjudication,  and  cannot  be  obliterated  by  parol  testi- 
mony, either  of  the  judge  who  rendered  it  or  of  any  other 
individual.  As  it  now  stands,  it  finally  adjudicates  the  plain- 
tiff's claim  against  her,  and  she  cannot  maintain  another  ac- 
tion upon  the  same  cause. 


The  Effect  of  Verbal  Contracts  between  two  or  more  persons  to  pur- 
chase land  of  another  is  discussed,  in  their  relation  to  the  statute  of 
frauds,  in  the  note  to  McCoy  v.  McCoy,  102  Am.  St.  Bep.  239.  It  has 
recently  been  held  that  if  two  persons  make  an  oral  agreement  to 
form  a  partnership  and  each  to  buy  in  his  own  name  certain  town 
lots,  both  thereafter  to  pay  for  and  own  them  as  partners,  the  agree- 
ment constitutes  a  partnership  and  is  not  within  the  statute  of 
frauds:  Garth  v.  Davis,  120  Ky.  106,  117  Am.  St.  Bep.  571.  See  the 
note  to  Brotherton  v.  Qilchrist,  115  Am.  St.  Bep.  400. 


IN  RE  Macrae. 

[75  Neb.  757,  106  N.  W.  1020.] 

INTOXIOATINa  UQUOBS — ^License — ^Eyidence. — ^If  an  ap- 
plicant for  a  Uquor  Ucenae  shows  prima  facie  that  the  signers  of  his 
petition  possess  the  necessary  statutory  qualifications,  a  finding  in  his 
favor  will  not  be  disturbed  on  appeal,     (p.  831.) 

INTOXICATINO  LIQUOBS-^Sale  to  Minor.— If  a  minor  pur- 
chases liquor  for  another  who  sends  him  to  buy  it,  and  whose  money 
pays  for  it,  and  the  dealer  knows  that  the  real  purchaser  is  an  adult 
and  that  the  minor  is  only  hia  messenger,  the  dealer  cannot  be  con- 
victed of  selling  liquor  to  a  minor,     (pp.  831,  832.) 

IKTOXIOATINa  UQUOBS— Sale  to  Minor.— Merely  to  de- 
liver  liquor  to  a  minor,  with  notice  that  it  is  to  be  carried  to  an 
adult  is  not  a  sale  within  the  meaning  of  the  statute,    (pp.  832,  833.) 
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INTOZIOATIKa  UQUOBS — ^AjypUcatioii  for  Ucense — Sale  on 
Bmiday. — If  an  applicant  for  a  liquor  license  is  charged  before  the 
licensing  board  with  having  sold  liquor  on  Sunday,  and  the  evidence  is 
conflicting,  a  finding  in  his  favor  on  that  question  will  not  be  re- 
versed on  appeal,     (p.  833.) 

INTOXIOATINa  LIQUOBS — Screens— Licenae. — ^If  the  appar- 
ent purpose  of  a  statute  is  to  secure  to  the  proper  authorities  at  all 
times  an  unobstructed  view  of  the  manner  in  which  intoxicating 
liquor  is  being  sold,  and  the  evidence  shows  that  an  applicant  for  a 
liquor  license  so  screened  the  windows  and  doors  of  his  place  of  busi- 
ness as  to  obstruct  the  view,  a  licensing  board  must  refuse  to  iasne 
him  a  license,     (pp.  833,  834.) 

Montgomery  &  Hall,  for  the  plaintiff  in  error. 
W.  J.  Connell,  for  the  defendant  in  error. 

'^^^  BARNES,  J.  Charles  Metz,  the  defendant  herein,  ap- 
plied  to  the  board  of  fire  and  police  commissioners  of  the  city 
of  Omaha  for  a  license  to  sell  malt,  spirituous  and  vinous 
liquors  at  No.  2705  Leavenworth  street,  in  said  city,  for  the 
period  of  one  year,  commencing  on  the  first  day  of  January, 
1904,  under  the  city  ordinances  and  the  provisions  of  chapter 
50,  Compiled  Statutes  of  1903  (Annotated  Statutes,  7150- 
7184).  To  this  application  the  plaintiff,  John  D.  MacRae, 
filed  a  remonstrance,  alleging  that  the  applicant's  petition  was 
not  signed  by  thirty  freeholders  of  the  ward  in  which  the 
business  was  to  be  conducted;  that  the  applicant  had  been 
guilty  of  a  violation  of  section  8  (Annotated  Statutes,  7157) 
of  said  chapter  50,  in  that,  during  the  preceding  year,  he  had 
sold  liquors  and  intoxicating  drinks  to  minors;  that  the  appli- 
cant had  been  guilty  of  selling  intoxicating  liquors  on  the 
first  day  of  the  week,  commonly  called  Sunday ;  and  that  he 
had  been  guilty  of  violating  the  provisions  of  section  29  (An- 
notated Statutes,  7179)  of  the  act  in  question,  in  that  he 
failed  to  keep  the  windows  and  doors  of  his  place  of  business 
'^^^  unobstructed  by  screens,  blinds,  paint  or  other  articles. 
After  a  full  hearing,  the  board  overruled  the  protest  and 
remi>nstrance,  and  granted  the  license  as  prayed  for  by  the 
applicant.  The  remonstrator  appealed  to  the  district  court 
for  Douglas  county,  where  the  order  of  the  board  was  affirmed, 
and  from  that  judgment  he  brings  the  case  to  this  court  by 
petition  in  error. 

1.  The  plaintiff's  first  contention  is  that  the  court  erred 
in  sustaining  the  finding  and  judgment  of  the  licensing 
board  that  the  petition  was  signed  by  a  sufficient  number 
of  freeholders  residing  in  a  ward  where  the  business  was 
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to  be  conducted.  In  order  to  procure  such  a  license,  the 
applicant  must  show  that  the  signers  of  his  petition  possess 
the  qualifications  required  by  the  statute;  and,  recognizing 
this  rule,  the  applicant  at  the  outset  of  the  hearing  introduced 
his  evidence  tending  to  establish  that  fact.  While  this  evi- 
dence is  not  very  conclusive,  yet  we  are  satisfied  that  it  made 
at  least  a  prima  facie  case,  and,  as  the  plaintiff  herein  intro- 
duced no  contradictory  proof,  it  was  suflScient  to  sustain  the 
finding  of  the  board  on  that  question. 

2.  It  is  next  contended  that  the  license  should  have  been 
refused,  for  the  reason  that  the  applicant  had  violated  the 
provisions  of  section  8  (Annotated  Statutes,  7157)  of  the  act 
in  question  by  selling  intoxicating  liquors  to  minors.  The 
burden  of  proving  that  charge  was  on  the  remonstrator,  and 
in  order  to  establish  it  he  showed  by  one  Fred  Steinhauser/ 
a  minor,  that  he  had  frequently  obtained  beer  at  the  appli- 
cant's saloon  during  the  preceding  year,  but  he  also  stated 
that  he  procured  it  for  his  mother,  and  never  drank  any  of 
it  himself.  The  applicant's  bartender  testified  to  the  same 
fact,  and  added  that  he  delivered  the  beer  to  the  witness  only 
when  he  was  sent  for  it  by  his  folks  j  that  he  delivered  it  to 
him  to  carry  to  his  mother  and  sister,  who  were  both  adults. 
This  requires  a  decision  of  the  question  whether  the  sales 
above  described  were  sales  to  a  minor,  and  within  the  inhi- 
bition of  the  law. 

It  is  proper  to  say  at  the  outset  that  the  authorities  '^^^  are 
somewhat  divided  on  this  question.  In  some  jurisdictions 
it  is  held  that  a  mere  delivery  of  intoxicating  liquor  to  a 
minor  constitutes  a  sale  within  the  meaning  of  the  statute. 
But  these  decisions  turn  mainly  upon  the  peculiar  wording 
of  the  statutes  on  which  they  are  based,  and  it  would  seem 
that  they  are  not  sustained  by  the  weight  of  authority.  In 
Black  on  Intoxicating  Liquors,  section  420,  it  is  said:  "When 
a  minor  purchases  liquor,  not  for  his  own  consumption,  but 
for  the  use  of  another  person,  as  whose  agent  or  messenger 
he  is  acting,  and  to  whom  the  sale  might  lawfully  be  made, 
the  guilt  or  innocence  of  the  seller  will  depend  upon  the  dis- 
closure to  the  seller  of  the  fact  of  agency,  because,  so  far  as 
concerns  the  seller,  that  will  determine  the  person  who  is  to 
fill  the  character  of  purchaser.  If  the  minor  informs  the 
liquor  dealer  that  the  liquor  purchased  is  for  the  use  of  an- 
other person,  who  has  sent  him  to  buy  it,  and  with  whose 
money  he  pays  for  it,  such  being  in  truth  the  case;  or  if  the 
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dealer  knows,  from  other  sources  of  mfonnation,  that  the  real 
purchaser  is  an  adult  and  the  minor  is  only  his  messenger, 
then  the  sale  takes  place  between  the  dealer  and  the  adult, 
the  minor  is  not  concerned  in  it  except  as  he  is  merely  the 
conduit  by  which  the  money  is  conveyed  to  the  one  and 
the  liquor  to  the  other,  and  consequentljj  the  dealer  cannot  be 
convicted  of  selling  to  the  minor."  This  doctrine  seems  to  be 
sustained  by  Commonwealth  v.  Lattinville,  120  Mass.  385; 
O'Connell  v.  O'Leary,  145  Mass.  311,  14  N.  E.  143;  State  v. 
McMahon,  53  Conn.  407,  55  Am.  Rep.  140,  5  Atl.  596 ;  State 
V.  Walker,  103  N.  C.  413,  9  S.  E.  582 ;  Monaghan  v.  State,  66 
Miss.  513,  6  South.  241,  4  L.  R.  A.  800  j  Wallace  v.  State,  54 
Ark.  542, 16  S.  W.  571 ;  RandaU  v.  State,  14  Ohio  St.  435.  In 
Monaghan  v.  State,  66  Uiss.  513,  6  South.  2.41,  4  L.  R.  A.  800, 
it  was  said:  **To  'sell'  liquor  to  a  minor  is  what  is  forbidden 
by  the  statute.  Merely  to  deliver  liquor  to  a  minor,  with 
notice  that  it  is  to  be  carried  to  an  adult,  is  not  a  sale  within 
the  meaning  of  the  statute.  We  cannot  extend  the  terms  of 
a  criminal  statute  beyond  its  clear  legal  meaning,  We  can- 
not construe  the  word  'sell*  in  the  statute  to  mean  something 
different  from  its  ordinary  legal  import.  Undoubtedly,  ''**  a 
minor  may  be  an  agent  or  lawfully  go  on  errands  for  an  adult, 
and  a  person  may  buy  through  an  agent,  and  in  such  case, 
there  being  no  question  of  the  fact  of  agency,  although  the 
dealing  is  with  the  agent,  and  the  delivery  to  him,  in  legal 
effect  the  sale  is  to  the  principal.  The  law  is,  that  where  a  per- 
son contracts  as  agent,  or  he  is  known  to  be  such,  the  contract 
is  wdth  the  principal,  and  not  with  the  agent;  but  where  the 
agent  deals  in  his  own  name,  and  the  principal  is  not  disclosed 
or  known,  the  contract  is  with  the  agent  and  he  is  liable." 

Therefore,  it  was  proper  for  the  applicant  to  show  that  the 
liquor  was  drawn  and  delivered  to  the  minor  in  pursuance  of 
an  agreement  with  his  parent  for  its  purchase  and  subsequent 
delivery  to  her.  It  has  also  been  held  that,  as  between  a 
seller  and  an  agent  who  deals  with  him  without  disclosing  the 
fact  that  he  acts  in  that  capacity,  the  latter  as  well  as  the 
principal  may  be  regarded  as  the  purchaser.  So  it  may  be 
possible  for  a  liquor  seller  who  contracts  with  the  minor  to  be 
convicted  of  selling  liquor  to  him,  notwithstanding  the  fact 
may  subsequently  be  disclosed  that  the  minor  acted  as  the 
agent  for  an  adult.  It  would  seem  to  follow  that,  whelre 
liquor  is  sold  and  delivered  to  a  minor  under  the  belief  on 
the  part  of  the  seller  that  it  is  for  an  adult,  yet,  if  the  case 
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should  prove  to  be  one  where  the  minor  was  in  fact  purchasing 
it  for  himself  and  thus  used  it,  such  belief  of  the  liquor  dealer 
would  constitute  no  defense  to  a  charge  of  unlawful  sale  to 
such  minor.  In  other  words,  a  liquor  seller  who  delivers  in- 
toxicating liquors  to  a  minor  does  so  at  his  peril;  and,  if  it 
afterward  appears  that  the  minor  obtained  it  by  a  false  state- 
ment that  it  was  for  the  use  of  an  adult,  the  false  statement 
will  constitute  no  defense  to  a  prosecution  based  on  such  sale. 
So  we  are  of  the  opinion  that  the  evidence  in  this  case  failed 
to  show  that  the  applicant  was  guilty  of  the  sale  of  intoxi- 
cating liquors  to  a  minor  as  alleged  in  the  remonstrance. 

3.  The  question  of  the  sale  of  intoxicating  liquors  on  Sun- 
day by  the  applicant  in  this  case  is  not  free  from  '^•^  doubt 
Two  or  three  witnesses  testified  that  they  had  purchased  beer 
at  the  applicant's  saloon  on  Sunday  within  the  year  next  pre- 
ceding the  filing  of  his  application.  This  fact  was  denied, 
however,  by  the  applicant  and  his  bartender,  who  testified  that 
the  witnesses  for  the  remonstrator  were  not  in  the  applicant's 
saloon,  and  that  he  sold  no  liquor  to  them  on  the  occasions 
mentioned  by  them.  So  there  was  a  conflict  of  evidence  on 
that  point,  and  we  are  inclined  to  think  that  the  district  court 
did  not  err  in  sustaining  the  finding  of  the  licensing  board 
on  that  question. 

4.  This  brings  us  to  the  fourth  and  last  contention  pre- 
sented for  our  consideration.  It  was  claimed  by  the  remon- 
strator that  the  applicant  had  been  guilty  during  the  preced- 
ing year  of  violating  the  provisions  of  section  29  (Annotated 
Statutes,  7179)  of  the  act,  which  reads  as  follows:  ''It  shall 
be  the  duty  of  all  venders  of  malt,  spirituous,  or  vinous 
liquors,  under  the  provisions  of  this  act,  to  keep  the  windows 
and  doors  of  their  respective  places  of  business  unobstructed 
by  screens,  blinds,  paint,  or  other  articles,  and  any  person 
offending  against  the  provisions  of  this  section  thereof  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof,  shall  be  fined  in  any  sum  not  less  than  twenty-five 
dollars,  or  be  imprisoned  in  the  county  jail  not  less  than  ten 
days,  or  both,  at  the  discretion  of  the  court,  and  shall  have  his 
license  revoked  by  the  same  authority  granting  the  same." 
Considering  this  section  with  the  other  provisions  of  the  chap- 
ter of  which  it  is  a  part,  it  seems  apparent  that  its  purpose 
was  to  secure  to  the  proper  authorities  at  all  times  an  unob- 
structed view  of  the  manner  in  which  intoxicating  liquor  is 
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being  sold,  so  that,  without  effort,  the  persons  charged  with 
the  enforcement  of  the  law  can  readily  ascertain  whether  its 
terms  are  being  violated  or  not.  It  seems  that  it  is  a  violation 
of  the  section  to  place  curtains  or  screens  that  obstruct  the 
view  of  the  place  where  the  business  is  being  conducted :  Black 
on  Intoxicating  Liquors,  sec.  153 ;  Commonwealth  v.  Worces- 
ter, 141  Mass.  58,  6  N.  E.  700. 

''•*  The  evidence  introduced  on  the  hearing  by  the  remon- 
strator  showed  conclusively  that  the  front  windows  of  the 
applicant's  place  of  business  have  a  heavy  damask  cloth, 
perhaps  thirty-six  to  thirty-eight  inches  wide,  stretched  across 
them,  and,  in  addition  to  this  heavy  doth  that  covers  the 
lower  half  of  the  windows,  there  are  large  curtains  th^t  pull 
down,  thus  completely  covering  them;  that  in  front  of  the  door 
there  is  a  kind  of  screen,  with  a  glass  that  stands  up  against 
the  counter;  that  on  Sundays,  during  the  year  preceding 
the  filing  of  the  application  for  a  license,  the  top  curtains 
were  pulled  down,  and  from  the  street  one  could  not  see  into 
the  applicant's  place  of  business  at  all;  that  on  week  da^-s 
it  was  only  possible  to  see  inside  by  climbing  up  and  looking 
over  the  screen  and  curtains.  On  the  cross-examination  of 
the  witnesses  for  the  remonstrator  it  was  brought  out  that  the 
curtains  and  the  screen  had  for  several  years  been  in  about 
the  same  condition.  The  evidence  clearly  shows  that  the  cur- 
tains, both  lower  and  upper,  and  the  screen,  standing  some 
distance  inside  of  the  front  door,  were  so  arranged  as  to 
obstruct  the  view  of  the  interior  of  the  room  in  which  the 
applicant's  business  has  been  conducted.  That  this  amounts 
to  a  violation  of  the  statute,  no  matter  where  the  obstructions 
to  the  view  were  placed,  whether  at  the  windows  and  doors 
or  some  distance  away  from  them,  cannot  be  doubted:  Com- 
monwealth V.  Kane,  143  Mass.  92,  8  N.  E.  800. 

The  applicant  introduced  no  evidence  to  dispute  the  exist- 
ence of  the  foregoing  facts,  and  there  was  no  conflict  of  evi- 
dence on  this  point.  It  follows  that  it  was  the  duty  of  the 
board  to  find  that  "it  was  satisfactorily  proved"  that  the 
applicant  had  been  guilty  of  a  violation  of  the  provisions  of 
section  29,  as  alleged  in  the  remonstrance,  and,  for  that  rea- 
son, to  refuse  a  license  to  the  applicant.  For  the  failure  of 
the  board  to  perform  its  plain  duty  in  that  behalf,  and  for 
the  failure  of  the  district  court  to  so  find,  the  judgment  of  the 
district  court  must  be  reversed  and  the  cause  remanded.  As 
the  license  period  in  question  has  long  since  expired,  the  only 


Feb.  1906.]         McPhebson  v.  McPherson.  835 

thing  left  for  the  district  court  ''•*  to  do  is  to  reverse  the 
order  of  the  licensing  board  at  the  costs  of  the  applicant. 


A  Person  Selling  Liquor  to  a  Minor  who  docs  not  inform  the  seller 
that  he  is  acting  as  agent  for  another,  nor  present  an  order  for  the 
liquor,  is  guilty  of  selling  liquor  to  a  minor,  although  he  is  in  fact 
purchasing  for  an  adult  third  person:  Tony  v.  State,  144  Ala.  87,  113 
Am.  St.  Rep.  20.  And  if  an  adult,  accompanied  by  a  minor,  applies 
for  liquor  to  be  drunk  at  his  expense  for  both  himself  and  the  minor, 
and  the  dealer  thereupon  furnishes  it  to  be  used  by  both,  he  is  guilty 
of  trafficking  in  liquor  with  a  minor:  Nelson  v.  State,  111  Wis.  394^ 
87  Am.  St.  Bep.  881. 


Mcpherson  v.  Mcpherson. 

[75  Neb.  830,  106  N.  W.  991.] 

HUSBAND  AND  WIFE — ^Adverse  Possession  Between. — ^If  a 
husband  claiming  title  to  land  under  a  void  tax  deed  makes  a  quit- 
elaim  deed  thereof  to  his  wife,  and  they  jointly  occupy  the  land,  he 
thereafter  acquiring  a  patent  title  thereto,  but  not  asserting  title 
against  his  wife  until  after  the  statute  of  limitations  has  run  in  her 
favor,  the  wife  acquires  title  to  the  land  by  adverse  possession,  (p. 
837.) 

HUSBAND  AND  WIPE — Title  by  Prescription. — ^If  a  husband 
has  entered  into  possession  of  a  tract  of  land  under  a  void  tax  deed, 
and  is  asserting  title  in  such  a  manner  as  to  have  the  benefit  of  the 
occupying  claimant's  law  and  the  statute  relating  to  title  by  pre- 
scription, and  while  the  statute  is  running  in  his  favor  conveys  to  his 
wife,  he  cannot  interrupt  the  running  of  the  statute  in  her  favor  by 
buying  in  the  legal  title,  unless  he  asserts  that  title  to  the  same  effect 
that  his  grantor  would  be  required  to  do.     (pp.  838,  839.) 

Jefferis  &  Howell,  for  the  appellant. 

H.  Aye  and  F.  A.  Brogan,  for  the  appellee. 

S3*  DUFFIB,  C.  This  action  was  brought  to  quiet  plain- 
tiff's title  to  eighty  acres  of  land.  In  October,  1876,  the  land 
was  sold  at  private  sale  for  delinquent  taxes  by  the  treasurer 
of  Washingrton  county  and  purchased  by  the  defendant  Daniel 
McPherson.  A  treasurer's  deed  was  issued  to  him  in  October, 
1878,  and  on  the  same  day  he  caused  the  deed  to  be  recorded 
in  the  oflSce  of  the  county  clerk.  It  is  conceded  that  the  tax 
deed  is  void  upon  its  face,  for  the  reason  that  it  does  not  have 
the  seal  of  the  treasurer  impressed  thereon.  At  the  time  of 
purchasing  this  land  at  tax  sale  the  plaintiff  and  defendant 
were  husband  and  wife,  and  living  together  on  a  four-acre 
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tract  adjoining  the  land  in  controversy.  In  1887  a  publie 
road  was  established  separating  the  tract  ui>on  which  the  par- 
ties lived  from  the  premises  in  dispute.  McPherson  took 
possession  of  the  land  at  the  time  of  his  purchase  at  the  tax 
sale,  and  thereafter  continued  to  use  and  occupy  the  same 
for  farming  purposes,  raising  crops  thereon  until  January  14, 
1884,  when  he  caused  a  conveyance  by  quitclaim  deed  to 
be  made  through  a  third  party  to  his  wife,  the  plaintiff 
herein,  the  expressed  consideration  in  the  deed  being  five 
hundred  dollars.  On  February  24,  1886,  the  defendant  pro- 
cured a  conveyance  by  quitclaim  deed  from  the  parties  hold- 
ing the  patent  title  to  said  land,  and  this  conveyance  he  kept 
from  record  until  June  16,  1894.  Prom  Januai^  14,  1884, 
the  date  of  the  conveyance  to  his  wife,  until  June  16,  1894, 
the  plaintiff  and  defendant  continued  to  live  together  as  hus- 
band and  wife  on  the  four-acre  tract  above  mentioned,  and 
the  eighty  acres  in  question  were  worked  and  farmed  by  the 
defendant  with  the  knowledge  of  the  plaintiff,  and  the 
®**  proceeds  of  said  premises  were  used  in  the  support  of 
defendant  McPherson  and  his  family,  including  the  plain- 
tiff, without  any  specific  contract  or  agreement  being  made 
as  to  the  same;  and  from  February  24,  1886,  to  June  16, 
1894,  the  plaintiff  had  no  knowledge  of  the  deed  from  the 
owners  of  the  patent  title  to  the  defendant.  During  all  the 
time  from  January  14, 1884,  until  June  16, 1894,  the  plaintiff 
and  defendant  worked  together  as  husband  and  wife  for  the 
mutual  benefit  and  support  of  each  other  and  family,  and 
the  premises  in  question  constituted  their  only  farm  lands  in 
connection  with  their  home  on  the  four-acre  tract  upon  which 
they  actually  resided.  From  June  16,  1894,  until  the  com- 
mencement of  this  action  the  defendant  fanned  said  premises 
and  asserted  ownership  thereof  as  against  the  plaintiff.  For 
four  or  five  years  prior  to  the  commencement  of  this  suit  the 
defendant  McPherson  has  had  the  exclusive  use  and  occupancy 
of  said  premises.  Prom  January  14,  1884,  to  February  24, 
1886,  the  defendant  never  made  any  claim  to  said  premises, 
and  from  February  24,  1886,  to  June  16,  1894,  did  not  spe- 
cifically, or  in  express  terms  make  any  claim  to  the  plaintiff 
that  he  was  the  owner  thereof.  The  above  facts  all  appear 
from  an  agreed  statement  of  facts  filed  by  the  parties  in  the 
trial  court.  The  trial  resulted  in  a  decree  dismissing  the 
plaintiff's  bill,  and  awarding  costs  to  the  defendants  From 
this  decree  she  has  appealed  to  this  court. 
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From  the  foregoing  statement  it  will  be  seen  that  the  de- 
fendant's conveyance  to  his  wife  was  made  something  more 
than  seven  years  after  his  purchase  of  the  land  at  tax  sale,  and 
more  than  five  years  after  the  receipt  and  recording  of  his 
tax  deed,  and  that  dnring  this  time  he  was  in  the  actual  posses- 
sion of  the  land  claiming  to  own  the  same.  While  his  tax  deed 
was  void,  it  conferred  color  of  title  under  which  a  continued 
uninterrupted  possession  for  ten  years  from  the  date  of  his 
entry  thereunder  would  give  him  good  title  by  prescription. 
His  tax  deed,  also,  under  our  statute  relating  to  occupying 
claimants,  protected  ^^  him  in  his  possession  until  he  should 
be  reimbursed  for  improvements  made  upon  the  land,  if  any, 
and  for  taxes  paid  thereon,  with  statutory  interest:  Lothrop 
▼.  Michaelson,  44  Neb.  633,  63  N.  W.  28.  His  conveyance  to 
his  wife  vested  in  her  all  the  rights  in  the  land  which  he 
possessed,  and  her  possession  could  be  tacked  to  his  own  in 
support  of  a  claim  of  title  by  prescription :  Lantry  v.  Wolflf, 
49  Neb   374,  68  N.  W.  494. 

The  rule  is  well  established  that  to  interrupt  the  posses- 
sion an  action  must  be  commenced  against  the  claimant  by 
the  true  owner,  or  a  re-entry  on  the  premises  made  by  him. 
To  interrupt  the  i>osBession  by  re-entry  by  the  owner,  the  in- 
tention to  take  possession  must  be  sufficiently  indicated  by 
words  or  aets,  by  express  declaration,  or  by  exercise  of  acts 
of  ownership  inconsistent  with  a  subordinate  character:  1 
Cyc.  1010.  As  stated  in  Burrows  v.  Qallup,  32  Conn.  493, 
87  Am.  Dec.  186,  the  owner  may  tread  upon  his  own  soil  and 
fliill  be  as  much  out  of  possession  of  it  there  as  elsewhere. 
In  other  words,  the  re-entry  must  be  in  hostility  to  the  pos- 
session of  the  claimant.  The  party  from  whom  the  defend- 
ant acquired  the  patent  title  could  interrupt  the  plaintiff's 
possession  only  by  suit  commenced  for  that  purpose  or  by  a 
re>entry  into  the  premises  under  a  claim  of  title.  Had  he 
become  a  boarder  in  the  plaintiff's  family,  and  lived  with 
her  upon  the  premises  for  any  length  of  time  without  mani- 
festing his  intention  of  claiming  possession  in  his  own  right, 
the  possession  of  the  plaintiff  would  not  be  thereby  inter- 
rupted, and  we  are  at  a  loss  to  see  how  by  his  deed  of  con- 
veyance to  the  defendant  he  could  confer  on  him  any  greater 
right  than  he  himself  possessed.  For  eight  years  after  ac- 
quiring the  patent  title  the  defendant  kept  the  deed  from 
record,  and  made  no  claim  to  the  land;  at  least,  he  gave  the 
plaintiff  no  reason  to  believe  that  he  asserted  a  claim  as 
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against  the  title  and  rights  which  he  had  conveyed  to  her. 
It  is  true  that  he  was  in  possession  with  her,  but  as  long  as 
he  asserted  no  possession  in  himself  and  claimed  no  title  to 
the  premises,  it  must  be  conclusively  ®^'*  presumed  that  his 
possession  was  in  subordination  to  hers.  The  case  is  very 
different  from  that  of  Hovorka  v.  Havlik,  68  Neb.  14,  110 
Am.  St.  K^p.  387,  93  N.  W.  990,  where  title  was  claimed  by 
the  husband  through  a  deed  from  the  wife,  and  also  by  ad- 
verse possession  as  against  her  title.  The  deed  was  held  in- 
valid, and  a  claim  of  title  by  adverse  possession  was  denied, 
there  being  no  reason  to  believe  that  a  hostile  adverse  pos- 
session had  been  asserted  against  her,  or  that  any  claim  of  ad- 
verse ownership  by  possession  could  be  presumed  as  long  as 
the  parties  were  occupying  the  premises  as  husband  and  wife. 
Until,  as  in  the  present  case,  some  reason  exists  for  the  as- 
sertion of  a  title  by  the  husband  or  wife,  one  against  the 
other,  the  presumption  will  conclusively  obtain  that  the  pos- 
session of  each  is  through  and  on  account  of  the  family  rela- 
tion, and  not  under  a  claim  of  ownership  adverse  to  the  title 
under  which  possession  was  taken,  in  whichever  of  the  parties 
that  title  may  be.  It  was  urged  in  the  argument  at  bar,  and 
some  of  the  cases  support  the  rule,  that  the  law  will  not  coun- 
tenance a  claim  of  adverse  possession  made  by  one  spouse 
against  the  other ;  that  public  policy,  having  in  view  the  pres- 
ervation of  the  integrity  of  the  marriage  state,  will  not  coun- 
tenance a  rule  tending  to  disrupt  the  peaceful  relation  of  the 
parties ;  but  this  argument,  if  good,  would  have  equal  weight 
against  the  maintenance  of  a  suit  by  husband  or  wife  to  re- 
cover a  debt  due  from  one  to  the  other,  or  to  foreclose  a 
mortgage  upon  the  premises  occupied  by  them  for  money 
loaned  by  one  to  the  other;  and  it  would  hardly  do  for  the 
courts  to  read  into  the  statute  of  limitations  an  exception 
which  the  legislature  has  seen  fit  to  omit,  because,  in  their 
opinion,  the  family  relations  would  be  better  preserved  by  re- 
fusing to  enforce  it  in  its  entirety  between  husband  and  wife. 
The  case  we  are  considering  is  an  exception  to  any  to  which 
our  attention  has  been  called,  but  we  are  quite  clear  that 
when  the  husband  has  entered  into  possession  of  a  tract  of 
land  under  a  void  deed,  and  is  asserting  title  in  such  a  man- 
ner as  to  have  the  benefit  of  the  occupying  claimant's  law 
and  the  statute  ^^^  relating  to  title  by  prescription,  and, 
while  the  statute  is  running  in  his  favor,  conveys  to  his  wife, 
he  cannot  interrupt  the  running  of  the  statute  in  her  favor 
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by  buying  in  the  legal  title,  unless  he  asserts  that  title  to  the 
same  effect  that  his  grantor  would  be  required  to  do. 

We  recommend  a  reversal  of  the  decree  appealed  from,  and 
that  the  cause  be  remanded,  with  directions  to  the  district 
court  to  enter  a  decree  in  favor  of  the  plaintiff. 

Albert  and  Jackson,  CO.,  concur. 

By  the  COURT.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  appealed  from  is  reversed  and  the  cause 
remanded,  with  directions  to  the  district  court  to  enter  a  de- 
cree in  favor  of  the  plaintiff. 


Husband  and  Wife  cannot  Hold  Adversely  to  each  other  while  resid- 
ing together  on  the  same  tract:  Stiff  V.  Cobb,  126  Ala.  381,  85  Am.  St. 
Rep.  38;  Hovorka  v.  Havlik,  68  Neb.  14,  110  Am.  St.  Bep.  387.  In 
Utah,  however,  a  plural  wife  may  acquire  title  to  real  estate  of  her 
husband  by  adverse  possession  founded  on  a  gift:  Baleigh  y.  Wells, 
29  Utah,  217,  110  Am,  St.  Bep.  689, 
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PEOPLE  V.  WELLS. 

[184  N.  T.  275,  77  N.  E.  19.] 

TAXATION — Capital  Employed  in  the  State — Proceeds  of 
Sales  of  Property  Imported  by  a  Foreign  Ooip<»ationrf— Cash  and  bills 
receivable  belonging  to  a  foreign  corporation  and  resulting  from 
sales  of  property  imported  hy  it  represent  capital  employed  witbin 
the  state  within  the  meaning  of  the  tax  laws  of  New  York.     (p.  841.> 

TAXATION— Burden  of  Proof. — ^The  presumption  is  that  the 
determination  of  the  assessor  is  correct,  and  to  relieve  himself  front 
an  assessment  it  is  incumbent  on  the  person  assessed  to  show  dearly^ 
that  the  assessment  was  erroneous,     (p.  842.) 

TAXATION— 4EUtiis  of  Property. — ^For  the  Purpose  of  Taxatloxt 
of  Promissory  Notes  and  Similar  Instruments  for  the  payment  of 
money,  where  the  debt  is  inseparable  from  the  paper  which  declares- 
and  constitutes  the  debt,  the  situs,  for  the  purposes  of  taxation,  is  the- 
place  where  they  are  actually  and  physically  held.     (p.  843.) 

TAXATION  of  Property  Resulting  from  the  Sales  in  Orig- 
inal Packages  Imported  by  a  Foreign  Corporation. — Cash  and  bills  re- 
eeivable  resulting  from  sales  of  property  imported  by  a  foreign  cor- 
poration and  sold  in  the  original  packages  are  subject  to  taxation  with- 
in the  state  where  such  cash  and  bills  receivable  may  be  found,  pro- 
vided they  are  not  in  the  course  of  transmission  to  the  home  office.  (p» 
843.) 

Edmund  Wetmore,  for  the  appellant 

John  J.  Delaney,  corporation  counsel,  George  S.  Coleman 
and  Curtis  A.  Peters,  for  the  respondents. 

^^  CULLEN,  C.  J.  The  relator  is  a  foreign  corporation 
engaged  at  Dublin,  Ireland,  in  the  manufacture  of  spirituous 
and  malt  liquors.  It  has  established  and  maintains  an  office 
in  the  city  of  New  York  for  the  sale  of  its  products,  which 

(840) 
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are  imported  into  this  country  and  sold  in  the  original  pack- 
ages. The  relator  made  application  under  the  statute  for 
'^'^  permission  to  carry  on  business  in  this  state,  and  was 
granted  such  permission.  In  January,  1903,  it  was  assessed 
for  personal  property  in  this  state  at  the  sum  of  ninety-four 
thousand  six  hundred  and  seventeen  dollars  and  ninety-three 
cents  for  three  separate  items — ^the  value  of  its  office  furni- 
ture, seven  hundred  and  ninety-seven  dollars  and  sixty-eight 
cents;  cash  on  hand  and  in  bank,  six  thousand  one  hundred 
and  twenty-two  dollars  and  sixty-three  cents,  and  the  re» 
mainder  for  bills  receivable  held  in  the  city  of  New  York. 

The  relator  contends  that  so  far  as  the  last  two  items  are 
concerned  they  do  not  represent  capital  employed  in  this  state 
within  the  meaning  of  our  tax  law,  and  further,  that  as  they 
are  the  proceeds  of  sales  in  original  packages,  they  are  not 
subject  to  taxation  by  the  state.  The  first  contention  we  will 
not  discuss,  as  we  deem  the  question  settled  by  the  recent 
decision  of  this  court  in  People  v.  Wells,  183  N.  T.  264,  76 
N.  E.  24.  As  the  point  presented  by  the  relator's  second 
claim  was  not  involved,  or  at  least  not  raised  in  the  case  cited, 
we  will  briefly  consider  it. 

It  is  well  settled  that  while  imported  goods  are  in  the  hands 
of  the  importer  in  the  original  packages,  they  are  not  subject 
to  taxation  by  the  state,  nor  can  any  tax  be  imposed  upon 
their  sale  by  way  of  a  license  tax  or  percentage  on  the  price= 
for  which  they  may  be  sold.  But  though  no  tax  can  be  im- 
posed either  on  the  goods  themselves  or  their  sale,  we  find 
no  authority  for  the  proposition  that  the  proceeds  of  the  sales 
have  a  similar  immunity  from  taxation.  Doubtless,  if  the 
tax  were  imposed  on  the  proceeds  as  such,  and  because  they 
were  derived  from  the  sales  of  imported  goods,  it  would  be 
invalid,  but  if  those  proceeds  have  become  part  of  the  com- 
mon mass  of  the  property  within  a  state,  they  are  subject  to 
taxation,  of  course  without  discrimination,  the  same  as  other 
property.  In  Hibemia  Savings  &  Loan  Society  v.  City  and 
County  of  San  Francisco,  200  U.  S.  310,  26  Sup.  Ct.  Rep.  265, 
50  L.  ed.  495,  the  supreme  court  of  the  United  States  held 
that  two  checks  on  the  United  States  treasury  received  by 
the  appellant  as  interest  upon  certain  registered  government 
bonds  held  by  it  were  taxable,  though  the  bonds  themselves 
were  exempt  from  taxation.  Justice  Brewer  there  said :  *  *  Had 
the  plaintiff  drawn  the  money  immediately  upon  these  checks 
it  ^^  would  have  become  at  once  a  part  of  the  general  prop- 
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erty  of  the  bank,  and  the  fact  that  the  money  had  been  de> 
rived  from  the  United  States  and  paid  to  the  bank  as  inter- 
est on  its  obligations  would  not  have  prevented  its  becoming 
part  of  the  general  property  of  the  bank,  and  subject  to  state 
taxation." 

The  real  question  in  this  case,  therefore,  is  whether  the 
property  on  which  the  relator  has  been  taxed,  though  belong- 
ing to  a  nonresident,  had  acquired  such  a  situs  within  this 
state  as  to  be  subject  to  taxation — a  question  that  does  not 
depend  on  the  source  from  which  the  property  was  derived. 
We  assume  that  if  a  nonresident  sold  within  this  state  prop- 
erty which,  under  the  federal  constitution,  was  immune  from 
taxation,  such  as  imported  goods  in  the  original  packages  or 
government  bonds,  and  forthwith  transmitted  the  proceeds 
of  the  sale  without  the  state,  the  proceeds  would  not  be  sub- 
ject to  local  taxation  simply  because  in  the  course  of  trans- 
mission they  happened  to  be  physically  within  the  state  on 
assessment  or  listing  day;  at  least  the  legislature  has  never 
attempted  to  subject  such  money  or  property  to  taxation. 
The  question  seems  to  us  to  be  substantially  the  same  as  that 
which  has  been  several  times  presented  as  to  the  right  of 
the  state  to  tax  property  in  course  of  transportation  through 
its  limits  to  other  states,  for  we  see  no  difference  in  prin- 
ciple in  this  respect  between  foreign  and  interstate  com- 
•merce.  ''The  law  on  this  subject,  so  far  as  it  concerns  in- 
terference with  interstate  commerce,  is  settled  by  several  cases 
in  this  court,  which  hold  that  property  actually  in  transit 
is  exempt  from  local  taxation,  although  if  it  be  stored  for 
an  indefinite  time  during  such  transit,  at  least  for  other  than 
natural  causes,  or  lack  of  facilities  for  immediate  transporta- 
tion, it  may  be  lawfully  assessed  by  the  local  authorities": 
Kelley  v.  Rhoads,  188  XJ.  S.  1,  23  Sup.  Ct.  Rep.  259,  47  L. 
ed.  359;  see  Diamond  Match  Co.  v.  Ontonagon,  188  IT.  S. 
82,  23  Sup.  Ct.  Rep.  266,  47  L.  ed.  394 ;  Brown  v.  Houston, 
114  U.  S.  622,  5  Sup.  Ct.  Rep.  1091,  29  L.  ed.  257 ;  Pittsburg 
etc.  Coal  Co.  v.  Bates,  156  U.  S.  577, 15  Sup.  Ct.  Eep.  415,  39 
L.  ed.  538. 

The  evidence  appearing  in  this  record  as  to  the  exact  man- 
ner in  which  the  relator  carried  on  its  business  in  the  city  of 
^^  New  York  is  meager,  but  the  presumption  is  that  the  de- 
termination of  the  assessors  was  correct,  and  to  relieve  itself 
from  the  assessment  it  was  incumbent  upon  the  relator  to 
clearly  show  that  the  assessment  was  erroneous:  People  t. 
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Davenport,  91  N.  T.  574.  It  is  true  that  at  one  point  in  the 
return  to  the  assessors,  the  relator's  agent  states  that  the 
proceeds  of  the  sales  of  the  goods  are  at  once  remitted  to  the 
main  office  in  Dublin  after  reserving  the  necessary  amount 
for  paying  the  expenses  of  the  business  conducted  in  the  city 
of  New  York.  But  this  is  qualified  by  the  subsequent  state- 
ment that  the  amounts  of  the  bills  receivable  and  bank  ac- 
counts are  invested  in  the  city  of  New  York.  It  was  not  de- 
nied that  the  notes  were  physically  in  the  state  of  New  York, 
and  it  was  admitted  upon  the  argument  that  both  the  notes 
and  open  accounts  were  held  in  New  York  until  maturity, 
there  collected  and  after  collection  the  proceed^  remitted  to 
Dublin.  It  is  plain  that  the  moneys  deposited  in  bank,  so 
far  as  they  are  retained  for  the  payment  of  duties  and  ex- 
penses of  the  New  York  office,  are  in  no  sense  in  the  course 
of  transmission  abroad.  The  duties  referred  to  in  the  state- 
ment must  be  duties  to  be  paid  on  other  goods  which  the  re- 
lator might  subsequently  import  or  sell,  not  the  goods  which 
had  been  sold,  for,  as  we  understand  it,  duties  must  be  paid 
in  advance  of  taking  the  goods  out  of  the  custom-house.  We 
cannot  see  that  the  condition  of  this  bank  deposit  in  any 
way  differs  from  other  bank  deposits  of  nonresidents,  and 
it  seems  to  be  settled  by  authority  that  the  bank  deposits  in 
this  stAte  of  a  nonresident  are  subject  to  taxation  by  the 
state:  New  Orleans  v.  Stempel,  175  U.  S.  309,  20  Sup.  Ct. 
Rep.  110,  44  L.  ed.  174 ;  Blackstone  v.  Miller,  188  U.  S.  189, 
23  Sup.  Ct.  Bep.  277,  47  L.  ed.  439. 

It  is  also  settled  that  the  situs  for  the  purpose  of  taxation 
of  promissory  notes  and  similar  instruments  for  the  payment 
of  money  where  the  ''debt  is  inseparable  from  the  paper 
which  declares  and  constitutes  it"  is  the  place  where  they 
are  actually  and  physically  held :  State  Tax  on  Foreign-held 
Bonds,  15  Wall.  300,  21  L.  ed.  179 ;  New  Orleans  v.  Stempel, 
175  U.  S.  309,  20  Sup.  Ct.  Rep.  110,  44  L.  ed.  174;  Black- 
stone  ^^  V.  MiUer,  188  U.  S.  189,  23  Sup.  Ct.  Bep.  277,  47 
L.  ed.  439;  People  v.  Trustees  Village  of  Ogdensburgh,  48 
N.  Y.  390. 

Therefore,  unless  these  notes  were  in  course  of  transmis- 
sion to  the  home  office  of  the  relator  in  Dublin,  they  were 
properly  assessed.  But  they  were  not  in  transitu ;  they  were 
held  here  until  maturity  for  the  convenience  of  the  relator 
and  the  proceeds  in  part  then  remitted.  The  case  does  not 
seem  to  differ  in  principle  from  one  where  a  nonresident, 
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equally  for  Iub  conveniencey  deposits  liis  seenrities  with  an 
agent  within  the  state  for  custody  and  collection,  and  in  such 
ease  it  has  been  held  that  such  notes  and  seenrities  are  sub- 
ject to  taxation  in  the  state  where  they  are  on  deposit :  New 
Orleans  t.  Stempel,  supra.  It  is  also  to  be  observed  that  in 
the  case  before  us  the  retention  of  the  notes  in  this  state 
was  not  easual  or  exceptional,  but  in  accordance  with  the 
relator's  regular  and  permanent  course  of  business. 

We  think  it  is  not  necessary  to  consider  whether  the  open 
accounts  present  a  different  question  from  that  involved  in 
the  notes.  As  already  stated,  it  was  incumbent  upon  the  re- 
lator to  distinctly  point  out  any  error  committed  by  the  as- 
sessors, and  if  part  of  the  bills  receivable  were  not  subject 
to  taxation,  it  should  have  shown  what  the  amount  of  that 
part  was. 

The  order  appealed  from  should  be  affirmed,  with  costs. 


Haight,  Yann,  Werner,  Willard  Bartiett  and  Hiscock,  JJ.» 
concur. 

O'Brien,  J.,  dissents. 

Order  affirmed. 


On  a  Writ  of  Error  to  the  Bapnmb  Court  of  the  tTnited  Statei^ 
it  affirmed  the  judgment,  and  aeeompanled  saeb  affirmance  by  iti 
opinion  as  follows: 

"It  is  the  contention  of  the  plaintiff  in  error  that  tlie  asseasment 
upon  ninety-four  thousand  aix  hundred  and  seventeen  dollarg  and 
ninety-three  cents,  made  upon  office  furniture,  eaah  oa  hand,  and  in 
bank,  and  the  amount  receivable  upon  biHs  and  aeeounts  payable,  it 
void,  except  as  to  the  item  of  office  furniture,  because  of  the  pro- 
tection afforded  by  the  constitution  of  the  United  States  against 
taxes  by  states  upon  imports. 

"As  to  the  open  accounts  which  might  be  included  in  the  bills  re- 
ceivable, the  court  of  appeals  declined  to  pass  upon  the  validity  of 
the  taxes  on  them,  as,  according  to  the  practice  in  that  state,  it  was 
incumbent  upon  the  relator  to  point  out  what  part  on  the  bills 
receivable  were  of  that  class,  but  did  hold  that  the  cash,  and  the 
notes  which,  it  was  admitted,  were  held  in  New  York  until  maturity, 
although  the  proceeds  of  sale  of  goods  imported  and  sold  in  the 
original  packages  were  properly  within  the  taxing  power  of  the 
state  of  New  York  under  the  section  of  the  statute  referred  to,  and 
that  such  exercise  of  power  did  not  violate  the  constitution  of  tb« 
United  States. 

"The  section  of  the  constitution  relied  upon  by  the  plaintiff  in  error 
in  the  argument  in  this  court  is  article   1,  section  10,  which  pro- 
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Tides:  'No  state  shaU,  without  the  consent  of  the  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except  when  made  absolutely 
necessary  for  executing  its  inapection  laws;  and  the  net  produce  of 
all  duties  and  imposts  laid  by  any  state  on  imports  or  exports  shall 
be  for  the  use  of  the  treasury  of  the  United  States;  and  all  such 
laws  shall  be  subject  to  the  reviBion  and  control  of  the  Congress.' 

"The  contention  of  the  learned  counsel  for  plaintiff  in  error  is  sue* 
einctly  stated  in  his  brief  as  follows:  '  The  ground  taken  by  the  plain- 
tiff in  error  is  that  the  tax  on  the  proceeds  of  the  goods  in  original 
packages  in  the  course  of  transmission  to  the  owner  abroad  is,  in 
essence  and  effect,  a  tax  upon  the  sale  of  said  goods,  and,  therefore, 
a  tax  upon  imports  and  a  violation  of  the  constitution  under  the 
principle  laid  down  in  Brown  y.  Maryland,  12  Wheat.  419,  6  L.  ed. 
tlS,  and  the  cases  following  that  decision.' 

"The  case  referred  to  (Brown  y.  Maryland)  is  the  leading  one 
upon  this  subject,  and  has  been  cited  perhaps  as  often  as  any  of  the 
great  decisions  of  ChieSt  Justice  Marshall,  and  not  attempted  to  be 
modified  in  the  subsequent  decisions  of  this  court.  In  that  case  this 
section,  as  well  as  article  1,  section  8,  the  commerce  clause  of  the 
constitution,  were  given  consideration  by  the  court.  It  was  held  that 
an  act  of  the  state  of  Maryland,  which  required  an  importer  of  for- 
eign merchandise,  under  certain  penalties,  to  take  out  a  license  from 
the  state,  for  which  he  should  be  taxed  fifty  dollars  before  he  should 
be  authorised  to  sell  the  imported  articles  in  the  original  packages^ 
was  in  violation  of  the  commerce  clause  of  the  constitution  and  within 
the  prohibition  on  the  states  of  the  right  to  levy  duty  on  importa- 
tions. And  in  this  connection  the  chief  justice  discussed  and  laid 
down  certain  general  principles  by  which  to  determine  whether  an 
act  of  the  legislature  does  interfere  with  the  paramount  purpose  of 
the  constitution  in  these  respects. 

"In  a  late  case  in  this  court.  Brown  v.  Maryland,  12  Wheat.  419,  6 
L.  ed.  678,  is  fully  considered,  and  the  following  propositions  are  said 
to  be  established  in  that  ease: 

"  '1.  That  the  payment  of  duties  to  the  United  States  gives  the 
right  to  sell  the  thing  imported  and  that  such  right  to  seU  cannot  be 
forbidden  or  impaired  by  a  state. 

"  '2.  That  a  tax  upon  the  thing  imported  during  the  time  it  re- 
tains its  character  as  an  import  and  remains  the  property  of  the  im- 
porter, "in  his  warehouse,  in  the  original  form  or  package  in  which 
it  was  imported,"  is  a  duty  on  imports  within  the  meaning  of  the 
eonstitution;  and 

"  '3.  That  a  state  cannot,  in  the  form  of  a  license  or  otherwise, 
tax  the  right  of  the  importer  to  sell;  but,  when  the  importer  has  so 
acted  upon  the  goods  imported  that  they  have  become  incorporated 
or  mixed  with  the  general  masa  of  property  in  the  state,  such  goods 
have  then  lost  their  distinctive  character  as  imports,  and  have  become 
from  that  time  subject  to  state  taxation,  not  because  they  are  ths 
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products  of  other  countries,  but  because  they  are  property  withiD  the 
state  in  like  condition  with  other  property  that  should  contribute,  in 
the  way  of  taxation,  to  the  support  of  the  govemnient  which  pro- 
tects the  owner  in  his  person  and  estate':  May  ▼.  New  Orleans,  173 
XT.  S.  496,  20  8up.  Ct.  Bep.  976,  44  L.  ed.  1165. 

<'In  Cook  ▼.  Pennsylvania,  97  U.  S.  566,  24  L.  ed.  1015,  it  was  held 
that  the  tax  by  the  state  on  the  amount  of  sales  of  goods  made  by 
sales  by  an  auctioneer  of  imported  goods,  before  incorporation  into 
the  general  property  in  the  state,  was  a  tax  on  the  goods  themselves. 
Previous  cases  were  reviewed  by  Mr.  Justice  Miller,  and  the  resnlt 
of  them  stated  to  be:  'The  tax  on  sales  made  by  an  auctioneer  is 
a  tax  on  the  goods  sold  within  the  terms  of  this  last  decision,  and, 
indeed,  within  all  the  cases  cited;  and,  when  applied  to  foreign  goods 
sold  in  the  original  packages  of  the  importer,  before  they  have  become 
incorporated  into  the  general  property  of  the  country,  the  law  im- 
posing such  tax  is  void  as  laying  a  duty  on  imports.' 

"And  in  the  late  case  of  American  Steel  ft  Wire  Co.  v.  Speed,  192 
TT.  S.  500,  24  Sup.  Gt.  Bep.  365,  48  L.  ed.  538,  the  distinction  was 
pointed  out  between  taxes  upon  goods  imported  from  abroad — ^im- 
ported in  the  legal  sense — and  those  sent  from  another'state;  as  to 
which  latter  class  of  merchandise  the  states  have  the  power,  after  the 
goods  reach  their  destination  and  are  held  for  sale,  to  tax  them. 
Whereas,  following  Brown  v.  Maryland,  12  Wheat.  419,  6  L.  ed.  678, 
where  goods  are  imported  in  the  strict  sense,  they  preserve  their 
character  as  imports  so  long  as  they  are  not  sold  in  the  original  pack- 
ages in  which  they  are  imported  or  by  the  act  of  the  importer  in- 
corporated into  the  general  property  of  the  state. 

"It  may  be  stated  as  the  result  of  the  decision  that,  as  to  imported 
goods,  the  state  may  not  impose  taxes  directly  upon  the  goods  or 
upon  the  right  to  sell  them,  or  impose  license  fees  upon  importers 
for  the  privilege  of  selling,  so  long  as  the  goods  remain  in  the  orig- 
inal package  unincorporated  into  the  general  property.  All  such 
attempts  at  taxation  are  in  violation  of  the  constitution  and  void. 

"But  in  Brown  v.  Maryland,  12  Wheat.  419,  6  L.  ed.  195,  and  in 
subsequent  cases  in  this  court,  the  principle  is  recognized,  as  was 
stated  by  Chief  Justice  Marshall  in  the  original  ease,  that  this  pro- 
hibition in  the  constitution  should  be  carried  'no  further  than  to 
prevent  the  states  from  doing  that  which  it  was  the  great  object  of 
the  constitution  to  prevent' — which  was  interference  with  either  the 
collection  of  duties  upon  imports  or  the  right  of  the  importer,  who 
has  paid  duty,  to  sell  the.  imported  goods  in  the  unbroken  packages 
in  which  they  were  imported. 

"The  chief  justice  instanced  the  ease  of  the  peddler  who  carried 
goods  unpacked  from  the  original  packages  for  sale  through  the 
country,  and  the  case  of  the  importer  of  plate  for  his  own  use,  whose 
|/rivileges  did  not  extend  beyond  the  protection  of  the  right  of  the 
Lnporter  to  sell  in  the  original  packages,  and  whose  conduct  in  refer- 
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enee  to  the  goods  had  been  such  as  to  destroy  their  character  as  orig- 
inal packages  and  mingle  them  with  the  goods  and  property  of  the 
country,  and  thns,  notwithstanding  their  importation,  to  make  them, 
for  the  purpose  of  taxation,  part  of  the  general  property  of  the 
eonntry  and  liable  to  contribute,  in  consideration  of  the  protection 
received,  to  the  general  welfare,  by  way  of  taxes  levied  for  pubue 
purposes.  This  right  of  taxation  by  the  state  was  distinctly  recog- 
nized in  May  v.  New  Orleans,  supra,  where  the  goods  imported  in 
the  original  packages  were  separated  therefrom  and  placed  on  the 
shelves  and  counters  of  the  importing  merchant. 

"The  exact  question  in  this  case  is,  Has  a  condition  of  facts  arisen 
which  renders  applicable  the  principle  that  the  thing  taxed  has  lost 
its  distinctive  character  as  an  import  in  such  sense  that  it  has  become 
subject  to  the  taxing  power  of  the  state  t 

"The  power  of  the  state  of  New  York  to  impose  a  tax  upon  the 
cash  and  these  notes  as  capital  employed  in  a  business  within  the 
state,  laying  aside  for  the  moment  the  question  as  to  their  character 
as  proceeds  of  the  sale  of  imports,  cannot  be  doubted  in  view  of  the 
previous  decisions  of  this  court.  Particularly  the  recent  case  of 
Metropolitan  L.  Ina.  Go.  v.  New  Orleans,  decided  at  the  last  term 
(205  U.  S.  395,  27  Sup.  Gt.  Bep.  499,  51  L.  ed.  853),  wherein  it  was 
held  that  those  engaged  in  the  business  of  lending  money  in  a  state, 
being  nonresidents  of  the  same,  might  be  taxed  upon  the  capital 
employed  in  such  business,  precisely  as  the  state  could  tax  the  capital 
of  its  own  citizens. 

"The  constitutional  protection,  as  we  have  seen,  is  intended  to 
secure  the  right  to  bring  in,  and  to  sell  in  the  original  packages,  the 
goods  imported;  and,  that  this  right  may  not  be  impaired,  direct  taxes 
upon  goods  or  license  taxes  for  the  privilege  of  sale  cannot  be  levied; 
and  the  decision  in  Brown  v.  Maryland  recognizes  that  the  importer 
may  lose  this  right  of  protection  by  mingling  such  goods  with  other 
property,  and  altering  their  character  as  importations  in  original 
packAges,  and  making  them  by  his  conduct  subject  to  the  taxing 
power  of  the  state.  And  we  think  the  same  principle  may  be  applied 
to  the  proceeds  of  the  sale  of  the  goods,  which,  while  not  directly 
taxable  as  such,  any  more  than  the  goods  themselves,  may  be  dealt 
with  by  the  owner  in  such  wise  as  to  become  subject  to  taxation  as 
other  property. 

"And  we  think  such  a  case  is  presented  in  the  facts  now  before 
us.  The  plaintiffs  in  error  have  established  a  warehouse  and  place  of 
business  in  the  state  of  New  York  for  the  sale  of  their  imported 
goods.  This  business  is  of  a  permanent  character;  the  goods  are 
constantly  received  and  sold  and  replaced  by  other  goods.  Gash  is 
deposited  in  bank  in  New  York,  and  is  subject  to  use  as  the  needs 
of  the  business  may  require.  In  this  business  it  takes  notes  for  sales 
of  such  goods.  These  notes  are  not  directly  transiriittcd  to  its  home 
office  in  Dublin,  but  are  held  for  collection  in  connection  with  the 
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buBiness  in  New  York;  and  while  the  balk  of  the  proceedi  may  be 
«ent  abroad,  Bufiteient  sums  are  retained  to  meet  the  ezpenaes  of  the 
business  and  pay  duties  on  subsequent  importations  of  goods. 

"We  think  the  constitutional  protection  afforded  the  importer 
against  state  action  does  not  require  the  property  thus  held  and  used 
to  be  exempted  from  state  taxation.  While  it  is  tme  that  a  large 
proportion  of  proceeds  of  the  notes  after  collection  are  sent  to  the 
home  office  of  the  plaintiffs  in  error,  they  are  not  taxed  in  transit  as 
the  proceeds  of  aale  of  imported  goods;  for  the  notes  are  held  in  New 
York  for  collection,  and,  when  paid,  a  part  of  the  proceeds  are  held 
for  other  purposes  in  connection  with  the  business,  and  the  balance 
remitted  to  the  home  office. 

''By  reason  of  this  course  of  conduct,  we  think  these  proceeds  have 
lost  that  distinctive  character  which  would  give  them  the  right  to 
the  protection  of  the  federal  constitution  under  the  clause  invoked, 
and  the  cash  taxed  and  the  amount  of  these  notes  have  become 
capital  invested  in  business  in  the  state  of  New  York,  which  business 
is  carried  on  under  the  protection  of  the  laws  of  that  state,  and,  so 
far  as  the  capital  is  invested  in  it,  is  subject  to  taxation  by  the  laws 
of  the  state. 

"We  think  the  court  of  appeals  did  not  err,  and  the  judgment  of 
the  supreme  court  rendered  upon  remittitur  from  the  court  of  appeals 
is  affirmed":  New  York  v.  Wells,  208  U.  S.  14,  28  Sup.  Ct.  Bep.  193, 
S2  L.  ed. 


CLAEK  V.  ULSTER  AND  DELAWAEE  RAILROAD  COM- 

PANY. 

[189  N.  Y.  93,  81  N.  E.  766.] 

SAILWATS — ^Liveetock  Contract,  When  does  not  Mergis 
PreTlotui  Negotiations  for  tbe  Furnishing  of  a  Oar. — If,  on  application 
to  a  railway  company,  it  agrees  to  furnish  cars  at  a  date  specified 
for  the  shipping  of  livestock,  but,  failing  to  do  so,  it  furnishes  such 
cars  at  a  subsequent  date  and  exacts  from  the  shipper  what  is  known 
as  a  livestock  contract,  such  contract  does  not  relate  to  nor  merge 
the  prior  contract  to  furnish  cars,  nor  prevent  the  recovery  of  dam- 
ages for  not  complying  with  it.     (p.  851.) 

RAILWAYS,  Contract  of  to  Fnznldi  Oars,  Wben  Mntoal.-- If 

an  intending  shipper  applies  to  an  agent  of  a  railway  company  for  a 
car  in  which  to  make  a  shipment  and  the  company  agrees  to  furnish 
it,  there  arises  by  implication  of  law  an  agreement  on  the  part  of 
such  shipper  to  nse  the  car  if  furnished,  and,  in  case  of  not  using,  to 
pay  whatever  loss  may  have  accrued  to  the  company,     (p.  852.) 

RAILWAYS — Contract  to  Fnznlsh  Cars*  When  Aiiaas  and  Effect 

of. — A  shipper's  orders  calling  for  a  specified  number  of  cars  for  a 
specified  date  will,  when  accepted  by  the  carrier,  constitute  a  contract 
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bind'rg  on  it  to  furnish  the  cars  and  on  him  to  furnish  the  goods  with 
which  to  load  them.     (p.  852.) 

BAILWATS,  Station  Agents  of.  Implied  Antboiity  to  Contract 
for  the  Furnishing  of  Cars. — If  an  intending  shipper  applies  to  the 
station  agent  of  a  railway  company  for  a  car  to  be  furnished  at  a 
time  and  for  a  purpose  specified,  and  the  agent  answers  that  the 
shipper  can  have  the  car,  a  contract  is  thereby  created  between  the 
carrier  and  the  shipper  upon  which  the  former  is  answerable  in  dam- 
ages on  failing  to  furnish  the  car  as  promised.  The  authority  to  make 
the  contract  is  implied  as  within  such  agent's  employment,  (pp. 
852,  853.) 

Action  against  the  defendant  railway  company  for  failure 
to  furnish  a  ear  to  the  plaintiff.  Verdict  and  judgment  for 
the  plaintiff,  and  the  judgment  was  affirmed  by  the  appel- 
late division. 

Amos  Van  Etten,  for  the  appellant. 

C.  L.  Andrus,  for  the  respondent. 

»5  BARTLETT,  J.  The  plaintiff  in  this  action  has  re- 
covered a  verdict  against  the  defendant  for  damages  sus- 
tained by  him  in  consequence  of  the  defendant's  breach  of  a 
contract  whereby  it  undertook  to  furnish  a  car  at  certain 
stations  upon  its  line  for  the  shipment  by  the  plaintiff  of  a 
lot  of  livestock  to  Kingston  and  thence  by  the  West  Shore 
railroad  to  the  city  of  New  York.  The  judgment  entered 
upon  the  verdict  has  been  unanimously  affirmed  by  the  ap- 
pellate division,  and  the  principal  question  presented  by  the 
defendant's  appeal  to  this  court  is  whether  the  interviews 
between  the  plaintiff  and  the  defendant's  station  agent  at  the 
point  of  ®®  shipment  constituted  an  agreement  binding  upon 
both  parties  for  the  violation  of  which  the  defendant  is  le- 
gally liable.  According  to  the  testimony  of  the  plaintiff  he 
applied  on  Monday,  June  29,  1903,  to  Fred  More,  the  station 
agent  of  the  Ulster  and  Delaware  Railroad  Company  at  Ho- 
bart,  New  York,  to  furnish  a  car  at  that  station  and  Grand 
Gorge  on  the  ensuing  7th  of  July  for  the  transportation 
of  cattle  to  New  York.  The  plaintiff  said:  "Fred,  I  want 
a  car  for  a  week  from  to-morrow."  The  agent  answered: 
**A11  right,  you  can  have  one."  The  purpose  for  which  the 
plaintiff  desired  the  car  was  expressly  stated  as  being  **to 
ship  a  car  of  cattle."  On  the  Wednesday  or  Thursday  suc- 
ceeding this  conversation  the  plaintiff  had  a  further  inter- 
view with  the  station  ag-ent,  which  he  narrated  as  follows: 
^'I  told  him  I  wanted  to  find  out  whether  or  not  I  was  going 
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to  have  that  car  sure,  and  for  him  to  ask  the  railroad  com- 
pany if  I  could  have  it  for  sure  and  if  I  could  fill  out  at 
Grand  Gorge,  and  he  asked  them.  He  telegraphed  them, 
lie  told  me  he  telegraphed  and  he  s$iid  I  could  have  the  car 
and  I  could  fill  out  down  there  at  Grand  Gorge."  Acting- 
upon  this  assurance  the  plaintiff  had  the  cattle,  swine  and 
sheep  which  he  proposed  to  ship  brought  to  the  stations  in- 
dicated and  in  readiness  to  be  placed  upon  the  car  there  on 
Tuesday,  July  7,  1903.  The  defendant,  however,  failed  to* 
furnish  the  car,  and  none  was  provided  until  the  night  of 
Thursday,  the  9th.  This  was  too  late  to  permit  the  arrival 
of  the  stock  in  New  York  on  a  market  day  in  that  week.  The 
result  of  the  delay  was  that  the  animals  were  not  taken  on 
board  until  July  14,  1903,  on  which  date  the  plaintiflp  waa 
required  by  the  station  agent  to  sign  a  written  agreement  in 
reference  to  the  transportation  of  the  animals  commonly  de- 
nominated a  livestock  contract.  The  damages  awarded  by 
the  jury  represent  the  expense  to  which  the  plaintiff  was  put 
in  caring  for  the  livestock  during  the  week  of  their  deten- 
tion at  the  points  of  shipment  and  the  depreciation  in  their 
market  value  caused  by  the  delay. 

The  complaint  was  so  framed  as  to  charge  the  defendant 
not  only  upon  the  express  oral  contract  made  through  its 
station  ^^  agent  by  means  of  the  interviews  already  nar- 
rated, but  also  upon  the  obligation  of  the  railroad  corpora- 
tion as  a  common  carrier.  The  case  went  to  the  jury,  how- 
ever, solely  upon  the  issue  of  an  express  contract;  and  the- 
main  points  argued  here  in  behalf  of  the  appellant  are- 
the  propositions,  first,  that  the  livestock  contract  in  writing 
merged  all  the  negotiations  involved  in  the  interviews  of  the 
previous  week,  and,  secondly,  that  those  interviews  cannot 
be  held  to  amount  to  a  contract  inasmuch  as  there  was  a  lack 
of  mutuality. 

As  to  the  first  proposition  it  is  to  be  noted  that  the  live- 
stock contract  does  not  relate  to  the  same  subject  matter  as 
the  interviews.  The  subject  matter  of  the  conversation  with, 
the  station  agent  was  the  furnishing  of  a  cattle  car  at  cer- 
tain specified  stations  at  a  specified  time  for  the  transporta-^ 
tion  of  the  plaintiff's  livestock.  The  subject  matter  of  the 
livestock,  contract  was  the  extent  of  the  obligations  to  be  as- 
sumed by  the  Ulster  and  Delaware  Railroad  Company  after 
the  delivery  of  the  animals  to  that  corporation  for  convey- 
ance to  their  destination.    This  is  apparent  from  the  very^ 
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beginning  of  the  livestock  contract  which  witnesseth  that 
"the  said  shipper  has  delivered  to  the  said  carrier  livestock" 
of  the  kind  and  number  and  consigned  as  indicated  in  the 
succeeding  part  of  the  document.  In  other  words,  the  live- 
stock contract  spoke  only  in  futuro,  and  was  designed  simply 
and  solely  to  limit  the  liability  of  the  carrier  after  the  busi- 
ness of  transportation  had  begun.  It  in  no  wise  referred 
to  the  furnishing  of  the  car,  nor  was  there  any  language 
therein  which  could  properly  be  held  to  have  waived  or  other- 
wise affected  any  right  which  had  accrued  to  the  plaintiff  in 
reference  to  that  matter.  Indeed,  whatever  right  of  action 
the  plaintiff  had  by  reason  of  the  defendant's  failure  to  fur- 
nish the  car  at  the  time  promised  by  its  agent  was  perfect 
and  complete  before  the  livestock  contract  was  presented  to 
him  for  signature.  An  oral  contract  whereby  a  railway  com- 
pany undertakes  through  a  station  agent  to  furnish  cars  for 
a  shipment  of  livestock  at  a  specified  station  and  at  a  spec- 
ified time  is  not  avoided  by  a  written  contract  signed  by 
the  shipper  subsequent  •^  to  a  breach  of  the  oral  contract 
unless  there  is  in  such  written  contract  some  consideration 
moving  to  the  shipper  as  compensation  for  the  damages  al- 
ready incurred  by  him:  Gulf  etc.  Ry.  Co.  v.  Ilouse  &  Wat- 
kins  (Tex.  Civ.  App.),  88  S.  W.  1110.  No  such  considera- 
tion can  be  discovered  in  the  livestock  contract  in  the  pres- 
ent case :  See  Waldron  v.  Fargo,  170  N.  T.  130,  62  N.  E.  1077. 

The  other  point  relied  upon  by  the  appellant,  to  wit,  that 
the  alleged  oral  contract  was  void  for  want  of  mutuality, 
assumes  that  the  request  by  the  plaintiff  to  the  agent  of  the 
defendant  to  furnish  the  car,  followed  by  the  promise  of  the 
agent  to  comply  with  such  request,  imposed  no  legal  obliga- 
tion upon  the  plaintiff  to  furnish  any  stock  for  shipment,  or 
to  compensate  the  defendant  for  its  trouble  and  expense  in 
furnishing  the  car  in  case  he  failed  to  make  use  of  it.  That 
this  is  the  position  of  the  learned  counsel  for  the  appellant  is 
made  dear  by  the  following  question  on  his  brief:  **Let  us 
suppose  that  after  this  order  for  a  car  was  given  upon  its 
arrival  at  Hobart  on  July  7th  the  plaintiff  had  then  in- 
formed the  agent  that  his  stock  had  been  sold  and  he  would 
not  ship,  could  the  defendant  then  have  recovered  for  a 
breach  of  the  order  as  given  T' 

We  think  there  is  no  doubt  that  this  question  must  be 
answered  in  the  aflSrmative.  The  request  that  the  car  be 
furnished  carried  with  it,  by  implication  of  law,  an  agree- 
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ment  to  make  use  of  it  if  the  request  was  complied  with  and 
a  correlative  promise  to  pay  to  the  defendant  in  the  event 
of  nonuser  whatever  loss  it  might  thereby  incur.  This  ob- 
ligation is  just  as  clear  as  would  be  that  of  a  person  who 
went  into  a  restaurant  and  ordered  a  dinner  for  a  party  of 
friends  to  pay  for  the  meal  furnished  in  accordance  with 
his  order,  even  though  he  produced  no  guests  to  partake  of 
his  hospitality.  The  mere  order  under  such  circumstances 
carries  with  it  the  implication  of  a  promise  to  pay.  "Where 
a  relation  exists  between  two  parties  which  involves  the  per- 
formance of  certain  duties  by  one  of  them  and  the  pajTnent 
of  a  reward  to  ®®  him  by  the  other,  the  law  will  imply,  or 
the  jury  may  infer,  a  promise  by  each  party  to  do  what  is 
to  be  done  by  him":  Wald's  Pollock  on  Contracts,  3d  ed., 
pp.  9,  10.  In  the  case  at  bar  the  request  by  the  plaintiflf, 
coupled  with  the  assurance  by  the  agent  of  the  defendant 
that  the  car  would  be  furnished,  created  a  relation  between 
the  parties  to  the  present  action  which  plainly  falls  within 
the  doctrine  thus  stated. 

That  a  shipper's  order  calling  for  a  specific  number  of 
cars  for  a  specified  day  will,  when  accepted  by  a  common 
carrier,  constitute  a  contract  binding  the  carrier  to  furnish 
the  cars  and  the  shipper  to  furnish  the  goods  wherewith 
to  load  the  cars  has  been  expressly  decided  by  the  circuit 
court  of  the  United  States  (Missouri  Pac.  Ry.  Co.  v.  Texas 
&  P.  Ry.  Co.,  31  Fed.  864),  and  by  the  appellate  court  of 
Indiana:  Pittsburg  etc.  Ry.  Co.  v.  Racer,  5  Ind.  App.  209, 
31  N.  E.  853.  In  the  case  last  cited  the  court  said:  "If  a 
shipper's  order  to  a  common  carrier  of  livestock  for  a  desig- 
nated number  of  cars  to  be  furnished  at  a  station  indicated, 
on  a  day  mentioned  in  the  future,  for  the  transportation 
of  such  stock,  is  accepted  by  the  carrier,  such  agreement  ^ 
would  constitute  a  contract  binding  on  the  company  to  fur-  ' 
nish  the  cars,  and  upon  the  shipper  to  furnish  the  stock  to 
load  them."  Indeed,  no  case  is  referred  to  by  the  learned 
counsel  for  the  appellant  which  questions  the  legal  obliga- 
tion of  a  railroad  company  to  perform  such  a  promise  as  that 
testified  to  by  the  plaintiff  in  the  case  at  bar.  The  binding 
character  of  such  an  agreement  is  recognized  by  the  text- 
writers  and  by  the  courts  wherever  the  question  appears  to 
have  arisen:  "Where  a  railroad  company  expressly  under- 
takes by  special  contract  to  furnish  cars  at  a  specified  time, 
it  is  bound  to  perform  its  contract":  4  Elliott  on  Railroads, 
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sec.  1473;  Gulf  etc.  Ry.  Co.  v.  Hume,  6  Tex.  Civ.  App.  653, 
24  S.  W.  915;  Hoffman  H.  &  S.  Co.  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.,  119  Mo.  App.  495,  94  S.  W.  597 ;  Wood  v.  Chicago 
etc.  Ry.  Co.,  68  Iowa,  491,  56  Am.  Rep.  861,  27  N.  W.  473 ; 
Gulf  etc.  Ry.  Co.  v.  House  &  Watkins  (Tex.  Civ.  App.),  88 
S.  W.  1110.  In  some  cases  the  implied  authority  of  a  station 
loo  agent  to  bind  the  railroad  company  by  a  contract  to  fur- 
nish cars  by  a  certain  day  has  been  questioned ;  but  the  pre- 
vailing doctrine  is  that  such  authority  will  be  deemed  to  be 
included  within  the  scope  of  his  employment:  See  Wood  v. 
Chicago  etc.  Ry.  Co.,  68  Iowa,  491,  56  Am.  Rep.  861,  27 
N.  W.  473,  and  Easton  v.  Dudley,  78  Tex.  236,  14  S.  W. 
583. 

The  only  objections  to  the  evidence  offered  to  establish  the 
amount  of  damage  suffered  by  the  plaintiff  were  based  solely 
on  the  erroneous  view  that  the  livestock  contract  was  the  only 
agreement  between  the  parties,  and  no  exceptions  were  taken 
to  the  judge's  charge  in  reference  to  the  measure  of  damages. 

We  think  that  the  judgment  was  right  and  should  be 
afiSrmed,  wilJi  costs. 

Gray,  O'Brien,  Vann,  Werner  and  Chase,  J  J.,  concur. 

CuUen,  C.  J.,  absent. 

Judgment  affirmed. 


A  Bailway  Station  Agent  has  implied  authority  to  contract  to  furnish 
cars  for  the  shipment  of  perishable  property  by  a  spfcciCcd  day: 
Wood  V.  Chicago  etc.  Ry.  Co.,  68  Iowa,  491,  6  Am.  Rep.  861. 

A  Contract  hy  a  Railroad  Station  Agent  on  behalf  of  his  company  to 
furnish  a  shipper  certain  cars  belonging  to  another  company  is  within 
the  apparent  scope  of  his  authority  and  binding  on  his  principal: 
Nichols  y.  Oregon  Short  Line  R.  R.  Co.,  24  Utah,  83,  91  Am.  St.  Rep. 
778. 
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PEOPLE  V.  WILLIAMS. 

[189  N.  Y.  131,  81  N.  B.  778.] 

CONSTlTUTlONAZi  ZiAW— Women,  Po>w«r  to  ZiegUUto  Oob- 

ceming. — An  adult  woman  is  not  to  be  regarded  aa  a  ward  of  the 
state  nor  in  anj  other  light  than  a  man  is  regarded  when  the  qnestion 
relates  to  a  business  pnrsnit  or  calling.  She  is  entitled  to  enjoy  un- 
molested her  liberty  of  person  and  her  freedom  to  work  for  whom 
and  where  and  as  long  as  she  pleases  within  the  general  limits  oper- 
ative on  all  persons  alike,     (p.  857.) 

CONSTITTJTIOKAL  ZJ^W— Power  to  Limit  Smploymetnt  of 
Within  Designated  Hours. — A  statute  prohibiting  and  making  criminal 
the  employment  or  working  of  women  in  any  factory  before  6  o'clock 
in  the  morning  or  after  9  o'clock  of  the  evening  of  any  day  is  un- 
constitutional,    (pp.  857,  8C^8.) 

Prosecution  for  violating  section  3841  of  the  Penal  Code 
of  New  York  prohibiting  the  employment  of  females  in  any 
factory  at  times  therein  specified.  The  trial  court  granted 
a  motion  in  arrest  of  judgment  on  the  ground  that  the 
statute  was  unconstitutional,  and  this  action  was  affirmed 
on  appeal  to  the  appellate  division  of  the  first  judicial  de- 
partment. 

William  S.  Jackson,  attorney  general,  and  Timothy  I.  Dil- 
lon, for  the  appellant. 

Henry  B.  Corey,  for  the  respondent 

*^^  GRAY,  J.  The  defendant  was  arrested  and  convicted 
upon  the  charge  of  having  violated  the  provisions  of  section 
3841  of  the  Penal  Code.  This  section  makes  it  a  misde- 
meanor on  the  part  of  any  person  not  complying  with  the 
provisions  of  article  6  of  the  labor  law  relating  to  factories^ 
The  provision  of  the  labor  law  now  in  question  is.  contained 
in  section  77,  which  is  entitled:  "Hours  of  labor  of  minors 
and  women/'  and  reads  that  '*No  minor  under  the  age  of 
eighteen  years,  and  no  female  shall  be  employed,  permitted 
or  suifered  to  work  in  any  factory  in  this  state  before  6 
o'clock  in  the  morning,  or  after  9  o'clock  in  the  evening  of 
any  day ;  or  for  more  than  ten  hours  in  any  one  day  except 
to  make  a  shorter  work  day  on  the  last  day  of  the  week;  or 
for  more  than  sixty  hours  in  any  one  week,  or  more  hours 
in  any  one  week  than  will  make  an  average  of  ten  hours  per 
day  for  the  whole  number  of  days  so  worked":  Laws  1903, 
c.  184,  sec.  2.  The  information  and  the  proof  were  that  a 
female,  named  Katie  Mead,  over  twenty-one  years  of  age. 
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was  found  by  the  factory  inspector  at  work  in  a  book-binding 
establishment,  in  the  city  of  New  York,  at  twenty  minutes 
after  10  o'clock  in  the  evening.  There  was  no  complaint 
with  respect  to  the  character  or  construction  of  the  building, 
and  the  defendant's  guilt  was  rested  solely  upon  his  failure 
to  observe  the  provision  of  the  statute  against  a  female  be- 
ing at  work  after  9  o'clock  in  the  evening.  If  the  inhibition 
against  employing  a  female  in  any  factory  after  that  hour 
was  a  valid  act  of  legislation,  then  the  defendant  came  within 
its  operation  and  he  was  amenable  to  punishment.  After 
the  defendant  had  been  found  guilty,  the  trial  court  granted 
his  motion  in  arrest  of  judgment  and  discharged  him,  hold- 
ing that  the  legislative  enactment  was  unconstitutional.  The 
justices  of  the  appellate  division  in  the  first  department, 
by  a  divided  vote,  have  affirmed  the  order  of  the  trial  court. 
In  my  judgment,  the  determination  below  was  correct.  I 
think  that  the  legislature,  in  preventing  the  employment  of 
an  adult  woman  in  a  factory,  and  in  prohibiting  her  to  work 
therein  before  6  o'clock  in  the  morning  or  after  9  ^**  o'clock 
in  the  evening,  has  overstepped  the  limits  set  by  the  consti- 
tution of  the  state  to  the  exercise  of  the  power  to  interfere 
with  the  rights  of  citizens.  The  fundamental  law  of  the 
state,  as  embodied  in  its  constitution,  provides  that  ''no  per- 
son shall  ....  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law":  Art.  1,  sec.  6.  The  provisions  of 
the  state  and  of  the  federal  constitutions  protect  every  citi- 
zen in  the  right  to  pursue  any  lawful  employment  in  a  law- 
ful manner.  He  enjoys  the  utmost  freedom  to  follow  his 
chosen  pursuit  and  any  arbitrary  distinction  against  or  dep- 
rivation of  that  freedom  by  the  legislature  is  an  invasion 
of  the  constitutional  guaranty.  Under  our  laws  men  and 
women  now  stand  alike  in  their  constitutional  rights,  and 
there  is  no  warrant  for  making  any  discrimination  between 
them  with  respect  to  the  liberty  of  person  or  of  contract.  It 
is  claimed,  however,  in  this  case  that  the  enactment  in  ques- 
tion can  be  justified  as  an  exercise  of  the  police  power  of  the 
istate ,  having  for  its  purpose  the  general  welfare  of  the  state 
in  a  measure  for  the  preservation  of  the  health  of  the  female 
citizens.  It  is  to  be  observed  that  it  is  not  a  regulation  of  the 
number  of  hours  of  labor  for  working  women ;  the  enactment 
goes  far  beyond  this.  It  attempts  to  take  away  the  right  of 
a  woman  to  labor  before  6  o'clock  in  the  morning  or  after 
S   o'clock  in  the  evening,  without  any  reference  to  other 
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considerations.    In  providing  that  ^'no  female  shall  be  em- 
ployed, permitted  or  suffered  to  work  in  any  factory  in  this 
state  before  6  o'clock  in  the  morning  or  after  9  o'clock  in 
the  evening  of  any  day,"  she  is  prevented,  however  willing, 
from  engaging  herself  in  a  lawful  employment  during  the 
specified  periods  of  the  twenty-four  hours.     Except   as   to 
women  under  twenty-one  years  of  age,  this  was  the   first 
attempt  on  the  part  of  the  state  to  restrict  their  liberty  of 
person,  or  their  freedom  of  contract,  in  the  pursuit  of  a  voca- 
tion.   I  find  nothing  in  the  language  of  the  section  which 
suggests  the  purpose  of  promoting  health,  except  as  it  might 
be  inferred  that  for  a  woman  to  work  during  the  forbidden 
hours  of  night  would  be  unhealthful.    If  the  inhibition  *^*  of 
the  section  in  question  had  been  framed  to  prevent  the  ten 
hours  of  work  from  being  performed  at  night,  or  to  prolong 
them  beyond  9  o'clock  in  the  evening,  it  might  more  readily 
be  appreciated  that  the  health  of  women  was  the  matter  of 
legislative  concern.    That  is  not  the  effect  nor  the  sense  of 
the  provision  of  the  section,  with  which  alone  we  are  deal- 
ing.   It  was  not  the  case  upon  which  this  defendant  was 
convicted.    If  this  enactment  is  to  be  sustained,  then  an  adult 
woman,  although  a  citizen  and  entitled  as  such  to  all  the 
rights  of  citizenship  under  our  laws,  may  not  be  employed, 
nor  contract  to  work,  in  any  factory  for  any  period  of  time, 
no  matter  how  short,  if  it  is  within  the  prohibited  hours ;  and 
this,  too,  without  any  regard  to  the  healthfulness  of  the  em- 
ployment.   It  is  clear,  as  it  seems  to  me,  that  this  legisla- 
tion cannot,  and  should  not,  be  upheld  as  a  proper  exercise 
of  the  police  power.     It  is  certainly  discriminative  against 
female  citizens  in  denying  to  them  equal  rights  with  men  in 
the  same  pursuit.     The  courts  have  gone  very  far  in  uphold- 
ing legislative  enactments,  framed  clearly  for  the  welfare, 
comfort  and  health  of  the  community,  and  that  a  wide  range 
in  the  exercise  of  the  police  power  of  the  state  should  be 
conceded,  I  do  not  deny;  but  when  it  is  sought  under  the 
guise  of  a  labor  law,  arbitrarily,  as  here,  to  prevent  an  adult 
female  citizen  from  working  at  any  time  of  the  day  that  suits 
her,  I  think  it  is  time  to  call  a  halt.     It  arbitrarily  deprives 
citizens  of  their  right  to  contract  with  each  other.     The  tend- 
ency of  legislatures,  in  the  form  of  regulatory  measures,  to  j 
interfere  with  the  lawful  pursuits  of  citizens  is  becoming 
a  marked  one  in  this  country,  and  it  behooves  the  courts, 
firmly  and  fearlessly,  to  interpose  the  barriers  of  their  judg- 
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ments,  when  invoked,  to  protect  against  legislative  acta  plainly 
transcending  the  powers  conferred  by  the  constitution  upon 
the  legislative  body. 

In  this  section  of  the  labor  law  it  will  be  observed  that 
women  are  classed  with  minors  under  the  age  of  eighteen 
years,  for  which  there  is  no  reason.  The  right  of  the  state, 
as  parens  patriae,  to  restrict  or  to  regulate  the  labor  and  em- 
ployment of  children  is  unquestionable ;  but  an  adult  female 
is  not  to  be  *••  regarded  as  a  ward  of  the  state,  or  in  any 
other  light  than  the  man  is  regarded,  when  the  question  re- 
lates to  the  business  pursuit  or  calling.  She  is  no  more  a 
ward  of  the  state  than  is  the  man.  She  is  entitled  to  enjoy, 
unmolested,  her  liberty  of  person,  and  her  freedom  to  work 
for  whom  she  pleases,  where  she  pleases  and  as  long  as  she 
pleases,  within  the  general  limits  operative  on  all  persons 
alike,  and  shall  we  say  that  this  is  valid  legislation,  which 
closes  the  doors  of  a  factory  to  her  before  and  after  certain 
hours!  I  think  not.  Without  extended  reference  to  the 
cases  bearing  upon  the  much  discussed  subject  of  the  exercise 
of  the  police  power,  I  need  only  refer  to  the  recent  case  of 
Lochner  v.  State,  198  U.  S.  45,  where  the  supreme  court  of 
the  United  States  had  before  it  a  case  arising  in  this  state 
under  a  provision  of  the  labor  law,  which  restricted  the  hours 
of  labor  for  the  employes  of  bakers.  The  argument  there 
was,  and  it  had  prevailed  in  this  court,  that  the  legislation 
was  valid  as  a  health  law  under  the  police  power;  but  the 
federal  supreme  court  refused  to  recognize  the  force  of  the 
argument,  and  held,  if  such  legislation  could  be  justified,  'that 
constitutional  protection  against  interference  with  the  liberty 
of  person  and  the  freedom  of  contract  was  a  visionary  thing. 
It  was  held  that  bakers  ''are  in  no  sense  wards  of  the  state. 
Viewed  in  the  light  of  a  pure  labor  law,  with  no  reference 
whatever  to  the  question  of  health,  ....  the  law  ....  in- 
volves neither  the  safety,  the  morals  nor  the  welfare  of  the 
public,  and  the  interest  of  the  public  is  not  in  the  slightest 
degree  affected  by  such  an  act."  It  was  also  observed  that 
**  there  must  be  more  than  the  mere  fact  of  the  possible  exist- 
ence of  some  small  amount  of  unhealthiness  to  warrant  legis- 
lative interference  with  liberty." 

So  I  think,  in  this  case,  that  we  should  say,  as  an  adult 
female  is  in  no  sense  a  ward  of  the  state,  that  she  is  not  to  be 
made  the  special  object  of  the  exercise  of  the  paternal  power 
of  the  state,  and  that  the  restriction  here  imposed  upon  her 
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privilege  to  labor  violates  the  constitutional  guaranties.  In 
the  gradual  course  of  legislation  upon  the  rights  of  a  woman 
^^^  in  this  state,  she  has  come  to  possess  all  the  responsibili- 
ties of  the  man,  and  she  is  entitled  to  be  placed  upon  an 
equality  of  rights  with  the  man. 

It  might  be  observed  that  working  in  a  factory  in  the  night 
hours  is  not  the  only  situation  of  menace  to  the  working 
woman ;  but  such  occupation  is,  arbitrarily,  debarred  her. 

For  these  reasons,  I  advise  that  the  order  appealed  from 
should  be  affirmed. 

CuUen,  C.  J.,  Edward  T.  Bartlett,  Haight,  Vann,  Willard 
Bartlett  and  Hiscock,  JJ.,  concur. 

Order  affirmed. 


The  Legislature  is  Competent  to  Forbid  the  SmpJoymeni  of  femaki 
more  than  ten  hours  a  day  in  any  factory,  laandry  or  mechanical 
establishment:  State  v.  Mailer,  48  Or.  252,  120  Am.  St.  Bep.  805;  and 
it  is  also  within  the  police  power  of  a  state  to  fix  an  age  limit  below 
which  boys  shall  not  be  employed:  Lenahan  v.  Pittston  Coal  Hin.  Co., 
218  Pa.  311,  120  Am.  St.  Bep.  885. 


AMSINCK  V.  ROGERS. 

[189  N.  Y.  252,  82  N.  E.  134.] 

FOBEION  BILLS  OF  EZCHAKOE— Confliet  of  Laws.— Tht 

rights  and  obligations  of  the  drawer  of  a  bill  of  exchange  are  deter- 
mined and  fixed  by  the  law  of  the  place  where  he  draws  and  transfers 
it,  and  he  is  discharged  by  the  failure  to  protest  it  in  accordance  with 
the  laws  of  that  place,  although  such  failure  is  due  to  diiferent  laws 
and  customs  prevailing  in  the  country  where  the  biU  is  payable,  (p. 
862.) 

BILLS  OF  EZCHANOE.— The  Contrmcts  of  tlie  Different  Par- 
ties to  a  Bill  of  Ezchange  are  Independent,  and  carry  different  obliga- 
tions. The  drawer  does  not  contract  to  pay  the  money  in  the  foreign 
place  on  which  it  is  drawn,  but  only  guarantees  its  acceptance  and 
payment  in  that  place  by  the  drawee,  and  on  default  of  such  payment 
upon  due  notice,  to  reimburse  the  holder  in  principal  and  damages 
at  the  place  where  the  contract  was  entered  into.     (p.  862.)- 

BILLS  OF  EXCHANGE,  Foreign,  by  What  Law  GoTened. — 
The  Contract  of  the  Drawer  of  a  Bill  of  Exchange  is  regarded  as  made 
at  the  place  where  it  is  drawn,  and  it  is  governed  by  the  law  of  that 
place  in  regard  to  the  payee  and  any  subsequent  holder  as  to  its  form 
and  nature,  obligation  and  effect,     (p.  862.) 

BILLS  OF  EXCHANGE,  Foreign,  in  What  Beapect  Governed 
by  Foreign  Laws. — ^A  bill  of  exchange  drawn  in  one  eountiy  and  pay* 
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able  in  another  is,  as  to  its  days  of  grace,  the  manner  of  making 
protest  and  the  person  hj  whom  protest  may  be  made,  governed  by 
the  laws  of  the  country  where  drawn.  As  to  the  necessity  of  making 
demand  and  protest  and  the  circumstances  under  which  the  same  may 
be  required  or  dispensed  with,  a  bill  of  exchange  is  governed  by  the 
law  of  the  country  where  it  was  drawn  rather  than  that  of  the 
country  where  it  is  payable,     (p.  862.) 

BILL  OF  EXCHANGE,  Foreign,  Wbat  is. — ^A  bill  or  order  for 
the  payment  of  money  drawn  in  one  country  upon  a  business  house 
in  another  is  a  foreign  bill  of  exchange  according  to  the  laws  of  New 
York,  and  not  a  check,     (p.  869.) 

BILLS  OF  EXCHAKOE,  Foreign^  When  Deemed  to  be  Con- 
trolled by  the  Laws  of  the  Country  Where  Drawn. — Where  a  bill  of 
exchange  or  order  for  the  payment  of  money  is  drawn,  negotiated 
and  transferred  by  a  house  or  firm  doing  business  in  New  York,  but 
directed  to  a  house  or  firm  doing  business  in  Austria,  the  writing 
must,  as  to  its  character  and  obligation,  be  judged  by  the  laws  of 
New  York.     (p.  869.) 

Charles  Oakes,  for  the  appellants. 
Martin  Conboy,  for  the  respondents. 

**^  HISCOCK:,  J.  Appellants  brought  this  action  as  hold- 
ers of  a  certain  instrument  for  the  payment  of  money  drawn 
by  the  respondents  to  their  own  order  upon  parties  in  Austria, 
and  then  indorsed  and  delivered  for  value  to  the  appellants. 
The  bill  of  exchange,  as  we  shall  for  the  present  denominate 
it,  was  not  paid  by  the  drawees,  and  thus  far  recovery  against 
the  drawers  has  been  refused  upon  the  ground  that  there  was 
no  proper  protest  and  notice  of  protest. 

The  material  facts  are  not  disputed,  and  the  only  questions 
presented  for  our  consideration  upon  this  appeal  arise  in  con- 
nection with  the  rejection  by  the  trial  court  of  certain  evi- 
dence of  Austrian  laws,  and  usages  offered  for  the  purpose  of 
excusing  protest  and  notice  thereof. 

**"^  Kespondents  were  iron  merchant?  doing  business  in  the 
city  of  New  York,  and  appellants  were  bankers  doing  business 
in  the  same  place.  The  former  made  a  sale  of  iron  to  Messrs. 
A.  Herm.  Fraenckl  Soehne,  of  Vienna,  Austria,  and  against 
said  sale  drew  the  instrument  in  question,  which  reads  aa 
follows: 

New  York,  Jan.  8, 1901. 

"Exchange  for  £2,058  6/8. 

**0n  demand  of  the  original  cheque  (duplicate  unpaid)  pay 
to  the  order  of  Rogers,  Brown  &  Company,  Twenty-two  hun- 
dred and  fifty-eight  pounds  6/8,  payable  at  rate  for  bankers 
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cheques  on  London  value  received  and  charge  the  same   to 
account  of  pig-iron  per  S.S.  Quarnero. 

''ROGERS,  BROWN  &  CO. 
"To  Mess.  A.  Herm.  Praenckl  Soeiinb, 

**Ruepgas8e,  Vienna, 

"Austria. 
"No.  75." 

This  bill  was  drawn  and  indorsed  and  transferred  to  appel- 
lants in  New  York.  There  was  delay  in  the  shipment  of  the 
iron,  so  that  when  the  consignees  and  drawees  of  the  bill  were 
notified  thereof,  they  refused  to  carry  out  their  purchase 
thereof  unless  an  allowance  was  made,  and  this  condition  was 
complied  with  by  respondents. 

January  8,  1901,  the  bill  was  forwarded  by  the  appellants 
to  Vienna  for  collection,  where  it  was  received  January  22d. 
It  was  presented  to  the  drawees  on  the  same  day,  but  the  col- 
lecting agent  was  requested  by  the  latter  not  to  present  it  at 
that  time,  because  there  were  certain  differences  then  existing 
between  them  and  the  drawers  concerning  the  iron  in  question 
which  probably  would  be  adjusted  in  a  short  time.  The  agent 
thereupon  withdrew  the  bill  and  it  was  not  protested  and  the 
respondents  were  not  notified  of  the  presentment  and  nonpay- 
ment. January  28,  1901,  the  bill  was  again  presented  by  the 
agent  to  the  drawees  and  payment  again  demanded,  when 
practically  the  same  request  was  made  that  presentment  be 
withdrawn  and  the  same  process  be  repeated,  there  being  no 
^^^  protest  and  no  notification  of  presentuient  and  nonpay- 
ment being  given  to  respondents.  February  12,  1901,  the 
bill  was  again  presented  and  payment  formally  demanded, 
which  was  refused,  but  no  protest  was  made  and  no  notice 
given  to  the  respondents,  except  that  on  February  18th,  ap- 
pellants' London  agent,  who  had  been  advised  of  the  present- 
ment on  February  12th,  cabled  information  thereof  and  of 
the  refusal  to  pay,  and  upon  the  same  day  appellants  by 
letter  advised  respondents  thereof.  February  21,  1901,  in 
response  to  instructions  from  New  York,  the  bill  was  pre- 
sented to  the  drawees,  payment  demanded  and  refused  and 
protest  made,  and  with  what  we  shall  assume  to  have  been 
proper  diligence  appellants  thereafter  and  on  March  11, 
1901,  mailed  to  respondents  the  notice  of  protest  that  day 
received  through  their  agents,  the  respondents  promptly  tak- 
ing the  position  that  they  were  discharged  for  lack  of  proper 
protest 
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As  beariDg  upon  the  merits  of  respondents*  position,  it 
appears  that  the  steamer  carrying  the  iron  arrived  in  Genoa 
February  20th,  and  that  at  that  time  the  iron  in  question 
could  have  been  sold  at  that  place  by  the  respondents  at  the 
same  price  at  which  it  had  been  sold  to  the  purchasers  in 
Vienna  if  the  bill  had  been  promptly  protested.  Upon  arrival 
in  Austria,  the  purchasers  refused  to  accept  the  iron  and  it 
was  sold  for  the  sum  of  five  thousand  seven  hundred  and 
thirty-eight  dollars  and  thirty-eight  cents  for  the  benefit  of 
whoever  might  be  concerned,  leaving  an  unpaid  balance  upon 
the  bill  of  four  thousand  three  hundred  and  sixty-four  dollars 
and  forty-five  cents. 

It  is  practically  conceded  by  the  learned  counsel  for  the 
appellants  that  if  the  latter 's  obligation  to  cause  protest  and 
notice  of  protest  of  this  bill  is  to  be  measured  by  the  laws  of 
New  York,  where  it  was  drawn  and  transferred  by  respond- 
ents, there  has  been  a  failure  of  necessary  steps  which  pre- 
vents a  recovery.  Recognizing  this,  he  sought,  as  already 
suggested,  to  introduce  evidence  establishing  a  different  and 
less  rigorous  obligation  upon  the  part  of  the  appellants.  This 
evidence  was  to  the  general  effect  that  in  Austria,  where  the 
same  was  payable,  the  instrument  involved  was  not  a  bill  of 
exchange  nor  a  check,  but  a  ''commercial  order"  for  the 
^^"^  payment  of  money  which  was  negotiable  and  which  might 
be  presented  as  often  as  occasion  arose,  each  presentment  be- 
ing legally  good  as  any  other,  and  no  protest  or  notice  of  dis- 
honor to  the  drawer  being  required. 

In  connection  with  the  rejection  of  this  testimony,  which 
presents  the  only  questions  upon  this  appeal,  appellants' 
counsel  has  seemed  to  argue  the  proposition,  broader  than  the 
evidence  offered,  that  the  rights  of  the  drawer  of  a  bill  of 
exchange  to  protest  and  notice  are  governed  by  the  laws  of 
the  place  where  the  bill  is  payable,  upon  the  assumption  that 
in  this  case  such  view  would  excuse  the  omissions  complained 
of  by  respondents. 

We  shall  first  discuss  this  general  proposition  so  urged  and, 
as  we  believe,  shall  demonstrate  that  the  weight  of  authority 
is  that  the  rights  and  obligations  of  the  drawer  of  a  bill  of 
exchange  are  determined  and  fixed  by  the  law  of  the  place 
where  he  draws  it,  and,  as  in  this  case,  transfers  it,  and  that 
he  is  discharged  by  failure  to  protest  the  same  in  accordance 
with  the  laws  of  that  place,  such  failure  being  due  to  differ- 
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ent  laws  or  customs  prevailing  in  the  country  where  the  bill 
is  payable. 

It  is  familiar  law  that  the  contracts  of  the  different  parties 
to  a  bill  of  exchange  are  independent  and  carry  different 
obligations.  The  drawer  of  such  a  bill  does  not  contract  to 
pay  the  money  in  the  foreign  place  on  which  it  is  drawn,  but 
only  guarantees  its  acceptance  and  payment  in  that  place  by 
the  drawee,  and  agrees,  in  default  of  such  payment,  upon 
due  notice,  to  reimburse  the  holder  in  principal  and  damages 
at  the  place  where  he  entered  into  the  contract. 

His  contract  is  regarded  as  made  at  the  place  where  the  bill 
is  drawn,  and  as  to  its  form  and  nature  and  the  obligation 
and  effect  thereof  is  governed  by  the  law  of  that  place  in 
regard  to  the  payee  and  any  subsequent  holder:  Story  on 
BiUs  of  Exchange,  sees.  131, 154.  While,  as  to  certain  details^ 
such  as  the  days  of  grace,  the  manner  of  making  the  protest, 
and  the  person  by  whom  protest  shall  be  made,  the  law  or 
custom  of  the  place  where  it  is  payable  will  govern,  ^^^  the 
necessity  of  making  a  demand  and  protest  and  the  circum- 
stances under  which  the  same  may  be  required  or  dispensed 
with  are  incidents  of  the  original  contract  which  are  governed 
by  the  law  of  the  place  where  the  bill  is  drawn  rather  than  of 
the  place  where  it  is  payable.  They  constitute  implied  condi- 
tions upon  which  the  liability  of  the  drawer  is  to  attach  ac- 
cording to  the  lex  loci  contractus :  Story  on  Bills  of  Exchange, 
sees.  155,  175. 

These  principles  have  been  afi&rmed  and  enunciated  by  so 
many  decisions  that  it  would  be  out  of  place  to  attempt  a 
general  review  of  the  latter,  and  citation  may  be  made  simply 
of  the  following  cases  outside  of  this  state :  Powers  v.  Lynch, 
3  Mass.  77,  80 ;  Potter  v.  Brown,  5  East,  124 ;  Price  v.  Page, 
24  Mo.  65 ;  Hunt  v.  Standart,  15  Ind.  33,  38,  77  Am.  Dec.  79 ; 
Raymond  v.  Holmes,  11  Tex.  54,  59;  Allen  v.  Kemble,  6 
Moore   P.  C.  314. 

Since,  however,  it  is  contended  by  the  learned  counsel  for 
the  appellants  that  the  views  expressed  by  Story  are  in  direct 
opposition  to  the  decisions  in  this  state,  a  somewhat  more 
extended  reference  will  be  made  to  the  latter,  and  with  the 
result,  we  apprehend,  of  quite  conclusively  demonstrating 
that  the  current  of  their  authority  has  been  misjudged. 

In  Aymar  v.  Sheldon,  12  Wend.  439,  27  Am.  Dec.  137,  a 
bill  of  exchange  was  drawn  in  the  French  West  Indian  islands 
on  a  mercantile  house  in  Bordeaux,  and  was  indorsed  and 


Oct.  1907.]  Amsinck  v.  Rogers.  865 

transferred  in  the  state  of  New  York,  action  being  there 
brought  upon  the  bill  by  the  indorsees.  The  material  question 
arising  in  the  case  was  whether  the  steps  necessary  on  the 
part  of  the  holders  of  the  bill  to  hold  the  indorsers  upon  de- 
fault of  the  drawees  to  accept  should  be  determined  by  the 
French  law  or  the  law  of  New  York,  where  the  indorsement 
was  made,  and  it  was  held  that  while  the  payee  of  the  bill 
was  bound  to  present  it  for  acceptance  and  payment  accord- 
ing to  the  law  of  France,  as  it  was  drawn  and  payable  in 
French  territories,  the  indorsee  stood  upon  a  new  and  inde- 
pendent contract,  the  indorsement  being  equivalent  in  effect 
to  the  drawing  of  a  bill,  and  that  this  indorsement  having 
taken  place  in  New  York,  the  obligation  of  the  indorser  and 
the  rights  of  the  indorsee  were  to  **^  be  measured  by  the 
laws  of  that  state  rather  than  of  the  place  where  the  bill  was . 
payable,  and  that  this  being  so,  it  was  unnecessary  to  take 
certain  steps  in  order  to  hold  the  indorser,  which  would  have 
been  necessary  under  the  law  of  the  place  where  the  bill 
was  payable.  The  court  said:  ''That  the  nature  and  extent 
of  the  liabilities  of  the  drawer  or  indorser  are  to  be  deter- 
mined according  to  the  law  of  the  place  where  the  bill  is 
drawn  or  indorsement  made   has  been  adjudged  both  here 

and   in  England The  contract  of  indorsement  was 

made  in  this  case,  and  the  execution  of  it  contemplated  by  the 
parties  in  this  state;  and  it  is,  therefore,  to  be  construed  ac- 
cording to  the  laws  of  New  York.  The  defendants  below,  by 
it,  here  engage  that  the  drawees  will  accept  and  pay  the  bill 
on  due  presentment,  or,  in  case  of  their  default  and  notice, 
that  they  will  pay  it.  All  the  cases  which  determine  that  the 
nature  and  extent  of  the  obligation  of  the  drawer  are  to  be 
ascertained  and  settled  according  to  the  law  of  the  place 
where  the  bill  is  drawn  are  equally  applicable  to  the  indorser ; 

for,  in  respect  to  the  holder,  he  is  a  drawer Upon  the 

principle  that  the  rights  and  obligations  of  the  parties  are  to 
be  determined  by  the  law  of  the  place  to  which  they  had  refer- 
ence in  making  the  contract,  there  are  some  steps  which  the 
holder  must  take  according  to  the  law  of  the  place  on  which 
the  bill  is  drawn.  It  must  be  presented  for  payment  when 
due,  having  regard  to  the  number  of  days  of  grace  there,  as 
the  drawee  is  under  obligation  to  pay  only  according  to  such 
calculation ;  and  it  is,  therefore,  to  be  presumed  that  the  par- 
ties had  reference  to  it.  So  the  protest  must  be  according  to 
the  same  law,  which  is  not  only  convenient|  but  grows  out  of 
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the  necessity  of  the  ease.  The  notice,  however,  must  be  given 
according  to  the  law  of  the  place  where  the  contract  of  the 
drawer  or  indorser,  as  the  case  may  be,  was  made,  such  being 
an  implied  condition.'* 

Allen  V.  Merchants '  Bank  of  New  York,  22  Wend.  215,  34 
Am.  Dec.  289,  was  an  action  of  assumpsit  brought  to  recover 
the  amount  of  a  bill  of  exchange  drawn  in  New  York  on  a 
mercantile  house  in  Philadelphia  and  deposited  by  the  plain- 
tiff with  the  defendant  *®®  for  collection  and  which  was  lost 
to  the  plaintiff  in  consequence  of  the  omission  to  give  notice 
of  nonacceptance  to  the  indorsers.  It  was  held  that  the  judg- 
ment in  favor  of  the  defendant  should  be  reversed;  that  it 
did  not  excuse  the  bank  from  giving  notice  of  the  nonaccept- 
ance of  the  bill  because  by  the  law  merchant  of  the  place 
where  the  bill  was  presented,  notice  of  nonacceptance  was 
deemed  unnecessary,  but  that,  on  the  contrary,  as  the  lex  loci 
contractus  governed  in  such  a  case,  it  was  the  duty  of  the 
bank  to  have  caused  proper  notice  to  be  given  in  accordance 
with  the  law  prevailing  where  the  bill  was  drawn.  In  the 
majority  opinion,  the  rule  laid  down  by  Story  and  above 
quoted  as  to  the  necessity  of  making  a  demand  and  protest 
is  quoted  with  approval. 

In  Carroll  v.  Upton,  2  Sand.  171,  affirmed,  3  N.  Y.  272,  it 
was  held  that  in  the  case  of  a  bill  drawn  at  Washington  on  a 
house  in  New  Orleans,  the  law  of  the  place  where  the  bill 
was  drawn  governed  as  to  the  notice  of  nonacceptance  and 
of  nonpayment  necessary  to  be  given  in  order  to  charge  the 
drawer,  and  that  evidence  of  a  different  usage  prevailing  at 
the  place  where  the  drawee  resided  and  the  bill  was  presented 
would  not  be  admitted  to  control  the  drawer's  liability. 

The  case  of  Artisans'  Bank  v.  Park  Bank,  41  Barb.  599, 
was  an  action  to  recover  from  the  defendants  the  amount  of 
a  promissory  note  deposited  with  them  for  collection,  on  the 
ground  of  a  failure  to  protest  and  duly  notify  the  indorsers 
of  nonpayment.  The  indorsement  was  made  in  New  York. 
The  note  was  payable  in  Alabama.  When  the  same  became 
payable  it  was  presented  for  payment,  which  was  refused, 
and  the  note  was  not  protested  and  the  indorser  was  not  no- 
tified of  its  nonpayment.  It  was  claimed  on  the  trial  that 
the  Alabama  statute  did  not  require  the  indorser  of  such  a 
note  to  be  notified  of  nonpayment ;  also,  that  the  note  was  not 
a  negotiable  promissory  note,  and,  therefore,  the  indorsers 
were  guarantors  and  not  indorsers.    The  court  ruled  gainst 
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these  contentions,  however,  holding  that  the  indorsement  waa 
a  New  York  contract  and  governed  by  the  laws  of  New  *•* 
York  that  by  the  indorsement  the  indorsers  in  effect  contracted 
to  pay  the  note  in  New  York  if  upon  its  being  duly  presented 
for  payment  in  Alabama  payment  was  refused  and  they  were 
duly  notified  of  demand  of  payment  and  refusal,  and  that 
these  acts  not  having  been  performed,  the  indorsers  were  dis- 
charged. 

In  Susquehanna  Valley  Bank  v.  Loomis,  85  N.  Y.  207,  39 
Am.  Rep.  652,  Judge  Danforth,  speaking  of  the  obligations 
of  an  indorser  of  a  draft  which,  as  before  stated,  are  regarded 
as  equivalent  to  those  of  a  drawer,  says:  "What,  then,  was 
his  engagement!  As  indorser  it  was,  in  general  terms,  to 
pay  the  draft  to  any  holder  for  value  whose  title  was  derived 
through  the  payee,  provided  it  was  duly  presented  to  the 
drawee,  payment  refused  by  it  and  due  notice  of  the  nonpay- 
ment given  to  him.'* 

Counsel  for  appellants  especially  relies  upon  two  cases  to 
sustain  his  proposition  that  the  rules  laid  down  by  Story  have 
not  been  adopted  in  this  state. 

The  first  of  these  cases  is  that  of  Everett  v.  Vendryes,  19 
N.  Y.  436.  This  was  an  action  by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange  drawn  in  New  Granada  upon  a 
corporation  having  its  office  in  this  state.  It  was  payable  to 
the  order  of  one  Jimines,  indorsed  by  him  at  Cartagena,  and 
was  protested  for  nonacceptance.  The  answer  denied  the 
indorsement  of  Jimines  in  general  terms.  The  plaintiffs 
ojaimed  to  be  the  indorsees  according  to  the  legal  effect  of 
the  bilL  The  indorsement  was  not  good  and  sufficient  accord- 
ing to  the  laws  of  New  Granada,  but  was  so  according  to 
those  of  New  York.  The  question,  therefore,  was  whether, 
for  the  purpose  of  bringing  an  action  against  the  drawer  of 
the  bill  upon  nonacceptance  by  the  drawee  in  New  York 
state,  the  indorsement  was  to  be  tested  by  the  laws  of  New 
Granada,  where  it  was  made,  or  by  the  laws  of  New  York, 
where  the  bill  was  payable.  It  was  held  that  the  laws  of 
New  York  should  govern,  and  Judge  Denio,  in  writing  for 
the  court,  said:  **I  have  not  been  able  to  find  any  authority 
for  such  a  case,  but  I  am  of  opinion  that  upon  the  reason  of 
the  thing  the  laws  of  this  state  should  be  held  to  control. 
*®*  These  laws  are  to  be  resorted  to  in  determining  the  legal 
meaning  and  effect  and  the  obligations  of  the  contract.    All 
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the  cases  agree  in  this.  In  this  case  the  point  to  be  deter- 
mined was,  whether  the  plaintiffs  were  indorsees  and  entitled 
to  receive  the  amount  of  the  bill  of  the  drawees.  This  was 
to  be  determined,  in  the  first  instance,  when  the  bill  was  pre- 
sented for  acceptance  and  payment  in  New  York.  The  plain- 
tiff's title  was  written  on  the  bilL  The  question  was,  whether 
it  made  them  indorsees  according  to  the  effect  of  the  words  of 
negotiability  contained  in  the  bill  itself.  Those  words  and 
the  actual  indorsement  were  to  be  compared,  and  the  legal 
rules  to  be  employed  in  making  that  comparison  were  found 
in  the  law-merchant  of  the  state  of  New  York;  and  by  those 
rules  the  indorsement  was  precisely  such  a  one  as  the  bill 
contemplated.  Besides,  it  is  reasonable  to  suppose  that,  in 
addressing  this  bill  to  the  drawees  of  New  York,  the  defend- 
ant contemplated  that  they  would  understand  the  words  of 
negotiability  according  to  the  law  of  their  own  coun- 
try  When,  therefore,  he  directed  the  drawees  to  pay 

to  the  order  of  the  payee,  he  must  be  intended  to  contemplate 
that  whatever  would  be  understood  in  New  York  to  be  the 
payee's  order  was  th6  thing  which  he  intended  by  that  ex- 
pression in  the  bill."  In  other  words,  it  was  held  that  the 
indorsement  was  made  for  the  purpose  of  enabling  the  in- 
dorsee to  present  and  collect  the  note  in  New  York,  and  that 
an  indorsement  which  was  effective  for  that  purpose  under 
the  laws  of  the  state  where  performance  would  be  sought  was 
sufficient.  It  does  not  seem  to  us  that  this  decision  in  any 
way  conflicts  with  those  to  which  we  have  already  referred. 
It  is  true  that  the  learned  judge  commences  his  opinion  with 
some  general  observations  as  to  the  principles  conceived  to  be 
applicable  in  ascertaining  the  nature  and  interpretation  of 
a  bill  of  exchange.  Such  observations,  however,  constituted 
nothing  more  than  a  dictum,  and  were  not  sufficient  in  our 
opinion  to  outweigh  the  authorities  to  which  we  have  already 
referred. 

The  case  of  Hibemia  Nat.  Bank  v.  Lacombe,  84  ***  N.  Y. 
367,  38  Am.  Rep.  518,  involved  consideration  of  a  draft  drawn 
in  New  Orleans  upon  New  York  bankers.  The  case  was  dis- 
posed of  upon  the  theory  that  the  instrument  was  a  check, 
which  of  course  was  the  fact,  and  the  obligations  of  the 
drawer  of  a  check,  as  stated  in  the  opinion,  are  entirely  dif- 
ferent from  those  of  the  drawer  of  a  bill  of  exchange.  The 
former  undertakes  that  the  drawee  will  be  found  at  the  place 
where  he  is  described  to  be,  and  that  the  sum  specified  will  be 
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paid  to  the  holder  when  the  check  is  presented,  and  if  not  so 
paid,  and  he  is  notified,  he  becomes  absolutely  bound  to  pay 
the  amount  at  the  place  named.  In  other  words,  the  drawer 
of  a  check  contracts  to  pay  at  the  place  where  the  check  is 
payable,  instead  of,  as  the  drawer  of  a  bill  of  exchange  does, 
at  the  place  where  the  instrument  is  drawn.  It  is  not,  there- 
fore, in  conflict  with  our  views  to  hold  that  the  rights  of  the 
parties  in  the  case  of  such  a  check  should  be  determined  by 
the  laws  of  the  place  of  payment;  in  other  words,  the  place 
of  performance  by  the  drawer. 

Our  attention  is  also  called  to  the  case  of  Union  Nat.  Bank 
of  Chicago  v.  Chapman,  169  N.  Y.  538,  88  Am.  St.  Rep.  614, 
62  N.  E.  672,  37  L.  R.  A.  513,  but  we  do  not  think  that  what 
is  there  said  conflicts  with  the  views  we  have  expressed.  In 
speaking  of  the  general  rules  governing  the  construction  of 
a  contract  it  is  said:  ^'All  matters  connected  with  its  per- 
formance, including  presentation,  notice,  demand,  etc.,  are 
regulated  by  the  law  of  the  place  where  the  contract  by  its 
terms  is  to  be  performed.^' 

In  the  first  place,  if  we  have  correctly  measured  the  weight 
of  authority,  it  establishes  the  proposition  that  respondents' 
contract  as  drawers  was  to  be  performed  in  New  York,  where 
the  bill  was  drawn,  and,  therefore,  the  rule  quoted,  if  appli- 
cable, would  lead  to  the  conclusion  that  demand  and  protest 
so  far  as  they  were  concerned  would  be  governed  by  the  laws 
of  New  York. 

In  the  second  place,  the  question  involved  in  the  Chapman 
case  was  not  at  all  akin  to  that  presented  here,  and  we  do  not 
believe  that  the  judge  there  writing  intended  to  approve  the 
nile  that  as  against  drawers  in  New  York  of  a  bill  of  ***  ex- 
change entire  omission  of  protest  might  be  justified  by  local 
customs  and  usages  in  a  foreign  country.  We  think  that  he 
had  in  mind  certain  comparatively  inconsequential  details 
of  the  manner  and  method  of  making  demand  and  protest, 
and  which,  as  we  have  already  seen,  may  be  affected  by  local 
custom  and  usage,  rather  than  the  entire  omission  of  these 
important  acts.  This  estimate  of  what  was  intended  is  con- 
firmed by  the  case  of  Scudder  v.  Union  Nat.  Bank,  91  U.  S. 
406,  412,  22  L.  ed.  245,  which  is  especially  cited  as  an  author- 
ity for  what  was  being  said. 

In  the  latter  case  it  is  written:  '*The  rule  is  often  laid 
down  that  the  law  of  the  place  of  performance  governs  the 
contract For  the  purposes  of  payment  and  the  inci- 
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dents  of  payment  thia  is  a  sound  proposition.  Thns,  the  bill 
in  question  is  ....  in  law  a  sight  draft.  Whether  a  sight 
draft  is  payable  immediately  upon  presentation  or  whether 
days  of  grace  are  allowed,  and  to  what  extent,  is  differently 
held  in  different  states.  The  law  of  Missouri,  where  this  draft 
is  payable,  determines  that  question  in  the  present  instance. 
The  time,  manner  and  circumstances  of  presentation  for  ao- 
ceptance  or  protest,  the  rate  of  interest  when  this  is  not 
specified  in  the  bill  (citations),  are  points  connected  with  the 
payment  of  the  bill,  and  are  also  instances  to  illustrate  the 
meaning  of  the  rule  that  the  place  of  performance  governs 
the  bill." 

Thus  far  we  have  assumed  that  the  instrument  in  suit  was 
a  bill  of  exchange,  but  we  have  also  considered  whether  the 
drawer's  right  to  protest  and  notice  were  governed  by  the 
laws  of  Austria  as  though  such  laws  would  govern  such  an 
instrument  if  otherwise  applicable  under  the  principles  which 
have  been  discussed.  As  a  matter  of  fact,  however,  the  appel- 
lants would  not  be  benefited  if  we  should  hold  in  this  connec- 
tion that  the  laws  of  Austria  did  control  in  certain  cases,  for 
no  evidence  was  received  or  offered  that  the  drawers  of  a  bill 
of  exchange  would  not  be  entitled  to  the  same  protest  and 
notice  under  the  laws  of  that  country  as  under  those  of  New 
York. 

Appellants'  only  excuse  for  the  omission  of  these  steps 
^^  rests  upon  the  final  proposition  that  this  is  not  a  bill  of 
exchange  at  all  or  even  a  check,  but  is  what  is  known  in 
Austria  as  a  *' commercial  order"  for  the  payment  of  money 
of  which  no  protest  need  be  made.  Support  for  this  propo- 
sition, it  is  said,  would  have  been  found  in  the  rejected  evi- 
dence which  would  have  established  as  the  Austrian  law  that 
a  bill  of  exchange  must  be  so  designated  in  the  body  of  the 
instrument  itself,  and  that  such  designation  by  mere  super- 
scription as  was  found  upon  the  instrument  in  suit  is  not  suffi* 
cient. 

Therefore,  on  a  close  and  final  analysis  of  appellants'  argu- 
ment, it  is  indispensable  that  they  should  convince  us  that 
their  rejected  evidence  would  have  established  that  this  was 
not  to  be  regarded  as  a  bill  of  exchange,  but  as  a  commercial 
order.  We  shall  assume  that  under  the  Austrian  law  it  was 
a  commercial  order.  On  the  other  hand,  there  is  no  doubt, 
and  in  fact  it  is  not  denied  by  the  learned  counsel  for  the 
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appellants,  that  it  was  a  bill  of  exchange  under  the  laws  of  the 
state  of  New  York. 

The  negotiable  instruments  law  (Laws  1897,  o.  612,  as 
amended)  provides  as  follows: 

"Section  210.  Bill  of  Exchange  Defined.— A  bill  of  ex- 
change is  an  unconditional  order  in  writing  addressed  by  one 
person  to  another,  signed  by  the  person  giving  it,  requiring 
the  person  to  whom  it  is  addressed  to  pay  on  demand  or  at 
a  fixed  determinable  future  time  a  sum  certain  in  money  to 
order  or  to  bearer." 

''Section  213.  Inland  and  Foreign  Bills  of  Exchange. — An 
inland  bill  of  exchange  is  a  bill  which  is,  or  on  its  face  pur- 
ports to  be,  both  drawn  and  payable  within  this  state.  Any 
other  bill  is  a  foreign  bill.  Unless  the  contrary  appears  on 
the  face  of  the  bill,  the  holder  may  treat  it  as  an  inland  bill." 

''Section  321.  Check  Defined. — ^A  check  is  a  bill  of  ex- 
change drawn  on  a  bank  payable  on  demand." 

It  sufiiciently  appears  that  this  bill  was  drawn  upon  a  busi- 
ness house  and  not  a  check.  It  was,  therefore,  a  foreign  bill 
of  exchange  according  to  the  laws  of  New  York. 

And  so  again  we  are  confronted  with  the  inquiry  whether 
'^^  the  rights  of  these  respondents  as  to  the  nature  of  this 
instrument  shall  be  measured  by  the  laws  of  New  York  or  by 
those  of  Austria.  It  seems  to  us  clear  that  it  must  be  the 
former.  The  parties  had  their  places  of  business  in  New 
York.  The  biU  was  there  drawn  and  negotiated  and  trans- 
ferred to  the  appellants.  The  contract  of  the  respondents 
was  executed  and  consummated  there,  and,  as  we  have  already 
seen,  was  to  be  performed  there  upon  default  of  the  drawees. 
The  law  of  New  York  surrounded  the  parties  and  the  exe- 
cution of  their  contract,  and  in  our  judgment  it  would  be  not 
only  erroneous,  but  highly  unreasonable,  to  hold  that  they 
contracted  with  reference  to  any  law  other  than  that  of  New 
York,  or  intended  that  their  contract  should  be  other  than 
that  which  such  law  made  it — a  bill  of  exchange.  The  author- 
ities which  already  have  been  cited  with  reference  to  the  con- 
tract and  rights  of  the  drawer  of  a  bill  of  exchange  are  amply 
sufficient  to  sustain  this  view. 

Lastly,  it  is  suggested  that  the  decision  which  we  are  mak- 
ing will  impose  much  trouble  and  responsibility  upon  those 
who  are  held  for  the  proper  demand  and  protest  of  paper  in 
foreign  countries  where  commercial  laws  and  usages  differ 
from  our  own.    We  do  not  see  much  balance  of  weight  in 
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favor  of  this  argument  even  if  it  is  to  be  considered.  In  a 
case  like  this  there  would  be  no  great  difficulty  in  forwarding 
with  the  bill  instructions  for  its  proper  protest  such  as  were 
finally  given.  Some  such  precautions  would  not  be  more 
erroneous  than  would  those  otherwise  imposed  upon  a  party 
to  a  New  York  bill  of  ascertaining  the  law  of  the  foreign 
country  where  it  was  payable,  in  order  that  he  might  learn 
in  what  manner  the  rights  secured  to  him  where  his  contract 
was  made  would  be  altered  and  perhaps  materially  impaired. 
Therefore,  we  conclude  that  no  error  was  committed  to  the 
prejudice  of  appellants,  and  that  the  judgment  appealed  from 
should  be  affirmed,  with  costs. 

Cullen.  C.  J.,  O'Brien,  Edward  T.  Bartlett,  Haight  and 
Chase,  JJ.,  concur. 

Vann,  J.,  dissents. 

Judgment  affirmed. 


The  Lidbility  of  a  Person  on  a  Promissory  Note  is  geDerally  governed 
by  the  law  of  the  place  where  it  is  executed,  unless  it  is  made  pay- 
able elsewhere,  but  matters  pertaining  to  the  enforcement  of  the 
remedy  are  governed  by  the  law  of  the  forum:  Clark  v.  Eltinge,  38 
Wash.  376,  107  Am.  St.  Bep.  858;  Bailey  v.  Devine,  123  Ga.  653,  107 
Am.  St.  Eep.  153;  Chemical  Nat.  Bank  v.  Kellogg,  183  N.  Y.  92,  111 
Am.  St.  Rep.  717;  Barrett  v.  Dodge,  16  R.  I.  740,  27  Am.  St.  Rep. 
777;  Bigelow  v.  Bumham,  83  Iowa,  120,  32  Am.  St.  Rep.  294. 

The  Law  of  the  Place  Where  an  Action  is  Brought  determines  what 
is  evidence  of  presentment  and  dishonor  of  promissory  notes  and  in- 
land bills  of  exchange:  Corbin  v.  Planters'  Nat.  Bank,  87  Ya.  671, 
24  Am.  St.  Rep.  673. 

That  the  Bights  of  the  Bolder  of  a  Bill  Drawn  in  One  State  and  pay- 
able in  another  are  governed  by  the  law  of  the  latter,  see  Coffman 
V.  Bank  of  Kentucky,  41  Miss.  212,  90  Am.  Dec.  371;  and  that  the  law 
of  the  state  in  which  a  bill  is  drawn  and  indorsed  governs  as  to  pro- 
test and  notice  to  charge  indorser,  see  Allen  y.  Merchants'  Bank,  22 
Wend.  215,  34  Am.  Dec.  289.  r 

VmAT  LAW  GOVERNS  WITH  BESPEOT  TO  DEBffAND,  PROTEST 
AND  NOTICE  OF  DISHONOR  OF  A  FOBEION  BILL  OF  EX- 
CHANGE. 

L  General  Principles  mvolved,  871. 

n.  Time  of  Payment^— Days  of  Grace^  872. 

IIL  Demand,  Protest  and  Notice. 

a.  Law  Governing  Necessity  of  Demand  and  Protest^  872. 

b.  Law  Governing  Time,  Manner  and  Sufficiency  of  Demand  and 

Protest,  876. 
e.  Law  Ooveming  Necessity  of  Notice  of  Diabonor,  878. 
d.  lAw  €Kyveming  Time,  Manner  and  Sufficiency  of  Notice  of 

Dishonor,  878. 
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X.    General  Principles  Bivolved. 

In  Scudder  ▼.  TTiiioii  National  Bank,  91  IT.  8.  406,  23  L.  ed.  245, 
the  supreme  court  of  the  United  States  has  laid  down  the  following 
rules  with  reference  to  contracts,  when  conflict  in  laws  arise:  1.  That 
matters  bearing  upon  the  execution,  interpretation  and  validity  of  a 
contract  are  determined  hj  the  law  of  the  place  where  the  cohtract  is 
made;  2.  That  matters  connected  with  the  performance  of  a  contract 
are  regulated  by  the  law  of  the  place  where  the  contract  by  its  terms 
is  to  be  performed;  3.  That  matters  relating  to  procedure  depend  upon 
the  law  of  the  forum.  These  rules  have  been  generally  adopted  by 
all  the  courts  in  determining  what  law  shall  govern  in  regard  to 
foreign  bills  of  exchange.  But  they  have  been  found  difficult  of  ap- 
plication, because  contracts  of  the  class  under  consideration  present 
features  wanting  in  many  other  contracts — certain  conditions  pre- 
cedent, such  as  demand,  protest  and  notice  of  dishonor — all  of  which 
conditions,  from  the  very  nature  of  -the  case,  must  be  performed  at 
a  place  different  from  the  one  where  the  contract  was  made.  Conse- 
quently, complications  often  arise  in  applying  the  second  rule  above 
stated,  for  while  the  acceptor  of  a  bill  undoubtedly  contracts  to  pay 
at  the  place  of  acceptance  or  at  the  place  fixed  for  the  payment,  all 
the  authorities  agree  that  his  contract  is  separate  and  distinct  from 
that  of  the  drawer  or  indorser,  and  adopt  the  rule  laid  down  in 
Daniel  on  Negotiable  Instruments,  volume  1,  section  898:  "The  drawer 
of  a  bill  does  not  bind  himself  to  pay  it  specially  where  the  acceptor 
is  impliedly  or  expressly  called  on  to  pay  it,  but  his  contract  is  to 
pay  generally,  and  is  consequently  construed  to  be  a  contract  to  pay 
at  the  place  where  the  bill  is  drawn."  The  obligation  of  the  drawer 
or  indorser  of  a  bill  is  conditional  that  if  the  bill  is  dishonored  and 
due  notice  thereof  given,  they  will  pay  the  bill  at  the  place  of  their 
-contract — that  is,  where  the  bill  was  drawn  or  indorsed.  Hence,  in 
<letermining  the  ultimate  liability  of  the  drawer  or  indorser  of  a  for- 
eign bill  complications  have  arisen  in  applying  the  second  rule  laid 
4own  in  Scudder  v.  Union  Nat.  Bank,  91  U.  S.  406,  23  L.  ed.  245, 
with  reference  to  these  conditions  precedent.  Nor  is  the  difficulty  in 
applying  the  rule  to  these  conditions  precedent  at  all  surprising  when 
we  consider,  first,  that  protest  is  indispensable  as  to  the  dishonor  of 
jtL  foreign  bill  of  exchange;  second,  that  there  can,  of  course,  be  no 
j>rote8t  until  payment  has  been  demanded  and  refused;  third,  that 
there  can  be  no  demand  until  the  bill  has  matured;  and  lastly,  that 
nearly  every  country  has  a  different  custom  or  law-merchant  as  to 
days  of  grace.  And  as  the  date  of  demand  is  necessarily  fixed  by  the 
•date  of  maturity,  it  follows  that  in  determining  the  time  in  which 
demand  for  payment  of  a  foreign  bill  is  to  be  made,  recourse  must 
be  had  to  the  law  of  the  place  on  which  the  bill  is  drawn,  rather 
than  the  law  of  the  place  where  it  is  drawn.  This  has  led  to  much 
conflict  of  opinion  with  reference  to  the  sufficiency  of  demand  and 
-notice,  as  we  shall  hereafter  see. 
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XL    Time  of  Pa^mant— Days  of  Grace. 

As  the  time  when  a  bill  maturee  maixifestlj  relates  to  matten  of 
perf ormance,  it  falls  within  the  second  rale  laid  down  in  Seudder  v» 
Union  Nat.  Bank,  91  U.  S.  406,  23  L.  ed.  245,  and  is  governed  by  tbo 
law  of  the  place  where  the  bill  is  payable,  and  not  the  law  of  the 
place  where  it  is  drawn  or  indorsed.  On  this  proposition  the  author- 
ities are  practically  unanimous,  but  we  cite  a  few  cases  where  the- 
doctrine  is  clearly  stated:  Thorp  y.  Craig,  10  Iowa,  461;  Cribbs  y. 
Adams,  13  Gray  (Mass.),  597;  Burnham  v.  Webster,  19  Me.  232;  Bank 
of  Orange  County  y.  Colby,  12  N.  H.  520;  Bo  wen  v.  Newell,  13  N.  Y. 
290,  64  Am.  Dec.  550;  Amsinck  v.  Bogers,.  189  N.  Y.  252,  ante,  p.  858,. 
82  N.  E.  134,  12  L.  E.  A.,  N.  S.,  875;  Pawcatuck  Nat.  Bank  v. 
Barber,  22  R.  L  73,  46  Atl.  1095;  Bryant  v.  Edson,  8  Vt  325,  30  Am. 
Dec.  472;  Blodgett  v.  Durgin,  32  Vt.  361;  Walsh  v.  Dart,  12  Wis.  709;. 
Second  Nat.  Bank  y.  Smith,  118  Wis.  18,  94  N.  W.  664. 

nL    Demand,  Protest  and  Notice. 

a.    Laiw  <}ovemlng  Necessity  of  Demand  and  Protest. — ^It  is  settled 
by  the  great  weight  of  authority  that  the  necessity  of  demand  and 
protest  as  a  condition  precedent  of  holding  the  drawer  or  indorser  of 
a  foreign  bill  is  governed  by  the  law  of  the  place  where  the  bill  is 
drawn  or  indorsed:  Crawford  v.  Branch  Bank,  6  Ala.  12,  41  Am.  Dec. 
33;  Greathead  y.  Walton,  40  Conn.  226;  Bond  y.  Bragg,  17  HI.  69^ 
Belford  v.  Bangs,  15  Dl.  App.  76;  Gay  v.  Eainey,  89  Dl.  221,  31  Am. 
Eep.  76;  Hunt  v.Standart,  15  Ind.  33,  77  Am.  Dec.  79;  Thorp  y.  Craig^ 
10  Iowa,  461;  Ruse  y.  Hamblin,  29  Iowa,  501,  4  Am.  Bep.  244;  Young 
y.  Harris,  14  B.  Mon.  (Ky.)  556,  61  Am.  Dec.  170;  Piner  v.  Clary,  IT 
B.  Mon.  (Ky.)  645;  Powers  v.  Lynch,  3  Mass.  76;  Glidden  v.  Chamber- 
lin,  167  Mass.  486,  57  Am.  St.  Eep.  479,  46  N.  E.  103;  Price  y.  Page,  24- 
Mo.  65;  Ay  mar  v.  Sheldon,  12  Wend.  439,  27  Am.  Dec.  137;  Allen  y. 
Merchants'  Bank,  22  Wend.  215,  34  Am.  Dec.  289;  Carroll  y.  Upton,. 
2  Sand.  (N.  Y.)  171,  aflfirmed  3  N.  Y.  272;  Artisans'  Bank  v.  Park 
Bank,  41  Barb.  599;  Amsinck  y.  Eogers,  189  N.  Y.  252,  ante,  p.  858,. 
82  N.  E.  134,  12  L.  B.  A.,  N.  S.,  875;  Warner  y.  Citizens'  Bank,  6 
S.  D.  152,  60  N.  W.  746;  Green  v.  Bond,  37  Tenn.   (5  Snoed)   328; 
Eaymond  v.  Holmes,  11  Tex.  54;  Nichols  v.  Porter,  2  W.  Va.  13,  94 
Am.  Dec.  501;  Musson  v.  Lake,  4  How,  (U.  S.)  262,  11  L.  ed.  9j57. 

But  some  of  the  cases  cited  above,  going  further  than  the  rule 
stated,  hold  that  the  necessity  of  making  demand  and  protest  and 
giving  notice  of  dishonor,  and  the  circumstances  under  which  the  same 
may  be  required  or  dispensed  with,  in  order  to  hold  the  drawer  or 
indorser,  are  governed  by  the  law  of  the  place  where  the  bill  is 
drawn  or  indorsed.  These  cases  do  not  dispute  the  rule  that  in  mat' 
ters  of  performance  a  contract  is  to  be  determined  by  the  law  of  the- 
place  where  it  is  to  be  performed,  but  insist  that  demand,  protest 
and  the  notice  of  dishonor  and  the  circumstances  under  which  the 
same  may  be  required  or  dispensed  with  are  coincidents  of  the  original 
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contract,  and  that  ik%  drawer  or  indorser  ot  a  foreign  bill  does  not 
contract  to  paj  at  the  place  npon  which  the  bill  is  drawn,  but  onl^ 
fuarantees  its  acceptance  and  payiaent  there  by  the  drawee,  and 
agrees  that  upon  default  of  such  payment  by  the  drawee  the  drawer 
or  indorser  will,  upon  due  notice,  reimburse  the  holder  at  the  place 
where  their  respective  contracts  were  made.  In  other  words,  that  the 
place  of  performance  is  the  place  where  the  contract  is  drawn  or  in- 
dorsed. Thus,  in  Amsinek  y.  Bogers,  189  N.  Y.  252,  ante,  p.  858,  82 
N.  £.  134,  12  L.  B.  A.,  N.  8.,  875,  it  was  held  that  the  drawer  and 
indorser  of  a  foreign  bill  of  exchange  was  discharged  by  reason  of  a 
failure  to  protest  the  same  in  accordance  with  the  law  of  the  place 
where  the  bill  was  drawn,  though  such  failure  was  due  to  the  different 
laws  preyailing  in  the  country  where  the  bill  was  payable.  In  this 
ease  the  bill  was  drawn  in  the  eity  of  New  York  on  a  firm  in  Vienna, 
Austria,  and  was  indorsed  and  transferred  in  New  York  to  certain 
brokers  in  that  city,  by  whom  it  was  forwarded  to  Vienna  for  col- 
lection. Though  it  was  presented  on  the  day  of  its  receipt  in  Vienna,, 
at  the  request  of  the  drawee,  presentation  was  withdrawn  and  the  bill 
was  not  protested.  Six  days  afterward  the  bill  was  again  presented 
and  payment  demanded,  but  the  presentment  was  again  withdrawn 
at  the  drawee's  request,  and  no  protest  made  or  notice  given.  Two 
weeks  later  payment  was  again  demanded  and  refused,  and  nine  days 
thereafter  another  demand  made,  and  upon  refusal  to  pay,  the  bill  was- 
protested  for  nonpayment  and  notice  of  dishonor  given.  In  an  action 
by  the  holder  against  the  drawer  and  indorser,  it  was  conceded  by  the 
plaintiff  that  if  the  obligation  to  cause  protest  and  notice  of  protest 
was  to  be  governed  by  the  laws  of  New  York  where  the  bill  was- 
drawn  and  transferred,  no  recovery  could  be  had  against  the  indors- 
ers,  but  he  sought  to  prove  that  in  Austria,  where  the  bill  was  pay- 
able, the  instrument  in  question  was  known  as  a  "  commercial  order, '  *" 
which  might  be  presented  as  often  as  occasion  arose,  each  presentment 
being  legally  as  good  as  any  other,  and  that  no  protest  or  notice  of 
dishonor  was  required  by  the  laws  of  that  country.  In  holding  that 
the  drawer  and  indorser  was  discharged  the  court  said:  "It  is  familiar 
law  that  the  contracts  of  the  different  parties  to  a  bill  of  exchange 
are  independent  and  carry  different  obligations.  The  drawer  of  such 
a  bill  does  not  contract  to  pay  the  money  in  the  foreign  place  on 
which  it  is  drawn,  but  only  guarantees  its  acceptance  and  payment  in 
that  place  by  the  drawee,  and  agrees,  in  default  of  such  payment,  upon 
due  notice,  to  reimburse  the  holder  in  principal  and  damages  at  the 
place  where  he  entered  the  contract.  His  contract  is  regarded  aa 
made  at  the  place  where  the  bill  is  drawn,  and  as  to  its  form  and 
nature  and  the  obligation  and  effect  thereof  is  governed  by  the  law 
of  that  place  in  regard  to  the  payee  and  any  subsequent  holder 
(citing  Story  on  Bills  of  Exchange,  sees.  131-154).  While  as  to  certain 
details,  such  as  the  days  of  grace,  the  manner  of  making  the  protest, 
and  the  person  by  whom  protest  shall  be  made,  the  law  or  custom 
of  the  place  where  it  is  payable  will  govern,  the  necessity  of  making 
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a  demand  and  protest  and  the  circumstances  under  which  the  same 
may  be  required  or  dispensed  with  are  coincidents  of  the  original  con^ 
tract  which  are  governed  by  the  law  of  the  place  where  the  bill  ia 
drawn  rather  than  that  of  the  place  where  it  is  payable,  they  con- 
stitute implied  conditions  upon  which  the  liability  of  the  drawer  is 
to  attach  according  to  the  lex  loci  contractus"  (citing  Story  on  Bills 
of  Exchange,  sees.  155-175). 

In  speaking  of  the  contention  that  the  instrument  was  not  a  bill 
of  exchange  but  a  "commercial  order,"  the  court  continued:  ''It 
sufficiently  appears  that  this  bill  was  drawn  upon  a  business  house, 
and  was  not  a  check.  It  was  therefore  a  foreign  bill  of  exchange 
according  to  the  laws  of  New  York.  And  so  again  we  are  confronted 
by  the  inquiry  whether  the  rights  of  these  respondents  as  to  the 
nature  of  this  instrument  shall  be  measured  by  the  laws  of  New 
York  or  by  those  of  Austria.  It  seems  to  us  clear  that  it  must  be  the 
former.  The  parties  had  their  places  of  business  in  New  York.  The 
bill  was  there  drawn  and  negotiated  and  transferred  to  the  appellants. 
The  contract  of  the  respondents  was  executed  and  consummated  there, 
and,  as  we  have  already  seen,  was  to  be  performed  there  upon  default 
of  the  drawers.  The  law  of  New  York  surrounded  the  parties  and  the 
execution  of  their  contract,  and  in  our  judgment  it  would  be  not 
only  erroneous,  but  highly  unreasonable,  to  hold  that  they  contracted 
with  reference  to  any  law  other  than  that  of  New  York,  or  intended 
that  their  contract  should  be  other  than  that  which  such  law  made 

it — a  bill  of  exchange It  is  contended  that  the  decision  which 

we  are  making  will  impose  much  trouble  and  responsibility  upon  those 
who  are  held  for  the  proper  demand  and  protest  of  paper  in  foreign 
countries  where  commercial  law  and  usages  differ  from  our  own.  We 
do  not  see  much  balance  of  weight  in  favor  of  this  argument,  even  if 
it  is  to  be  considered.  In  a  case  like  this  there  would  be  no  great 
difficulty  in  forwarding  with  the  bill  instructions  for  its  proper  pro- 
test such  as  were  finally  given.  Some  such  precautions  would  not 
be  more  onerous  than  would  those  otherwise  imposed  upon  a  party 
to  a  New  York  bill  of  ascertaining  the  law  of  a  foreign  country  where 
it  was  payable,  in  order  that  he  might  learn  in  what  manner  the 
rights  secured  to  him  where  his  contract  was  made  would  be  altered 
and  perhaps  materially  impaired." 

In  Qreen  v.  Bond,  37  Tenn.  (5  Sneed)  328,  the  general  questions 
raised  in  the  foregoing  case  were  discussed,  and  the  reasoning  of 
the  court  was  along  the  same  lines  as  those  just  given,  and  the  lan- 
guage equally  as  strong.  In  Warner  v.  Citizens'  Bank,  6  8.  D.  152, 
60  N.  W.  746,  the  payee  of  two  drafts  drawn  on  a  bank  in  the  state 
of  Illinois  had  transferred  them  to  the  plaintiff  in  the  state  of  South 
Dakota.  Having  been  presented  and  payment  refused  in  Illinois^ 
plaintiff  brought  suit  against  the  indorser.  The  defense  was  that  the 
plaintiff  had  not  presented  the  drafts  within  the  time  prescribed  by 
the  law-merchant  as  in  force  in  Illinois.  The  statute  of  South  Dakota 
had  enlarged  the  time  fixed  by  the  law-merchant  for  presenting  bills 


Oct.  1907.]  Amsinck  v.  Rogers.  875 

of  exchange,  and  it  was  held  that  the  indorser  was  bound  by  the  law 
of  South  Dakota. 

Authority  for  the  positions  taken  in  the  four  eases  last  above  men- 
tioned is  found  in  the  language  of  the  court  in  Musson  y.  Lake,  4 
How.  (IT.  8.)  262,  11  L.  ed.  967.  Here  a  bill  was  drawn  and  indorsed 
in  Mississippi  on  parties  in  the  state  of  Louisiana,  payable  in  the 
latter  state.  The  protest  did  not  set  forth  that  the  bill  itself  had  been 
exhibited  to  the  drawee  when  payment  was  demanded,  which  the 
defendants  claimed  was  required  by  the  laws  of  Louisiana.  There 
seems  to  have  been  some  question  under  a  decision  of  the  supreme 
court  of  Louisiana  as  to  whether  presentment  of  the  bill  itself  to  the 
drawee  was  required,  but  Mr.  Justice  McKinley,  speaking  for  the 
court,  said:  "There  is,  however,^another  question  entirely  independent 
of  the  statute  and  the  decision  of  the  supreme  court  of  Louisiana, 
which  may  be  decisive  of  the  case  before  this  court;  and  that  question 
is,  whether  the  contract  between  the  holder  and  indorser  of  the  bill 
in  controversy  is  to  be  governed  by  the  law  of  Louisiana,  where  the 
bill  was  payable,  or  by  the  law  of  Mississippi,  where  it  was  drawn 
and  indorsed.  The  place  where  the  contract  is  to  be  performed  is 
to  govern  the  liabilities  of  the  person  who  has  undertaken  to  perform 
it.  The  acceptors  resided  in  New  Orleans;  they  became  parties  to 
the  bill  by  accepting  it  there.  So  far,  therefore,  as  their  liabilities 
were  concerned,  they  were  governed  by  the  laws  of  Louisiana.  But 
the  drawers  and  indorsers  resided  in  Mississippi;  the  bill  was  drawn 
and  indorsed  there;  and  their  liabilities,  if  any,  accrued  there.  The 
undertaking  of  the  defendant  was,  as  before  stated,  that  the  drawees 
should  pay  the  bill;  and  that  if  the  holder,  after  using' due  diligence, 
failed  to  obtain  payment  from  them,  he  would  pay  it,  with  interest 
and  damages.  This  part  of  the  contract  was,  by  the  agreement  of 
the  parties,  to  be  performed  in  Mississippi,  where  the  suit  was  brought 
and  is  now  pending.  The  construction  of  the  contract,  and  the 
diligence  necessary  to  be  used  by  the  plaintiffs  to  entitle  them  to  a 
recovery,  must,  therefore,  be  governed  by  the  laws  of  the  latter 
state. ' ' 

The  ease  of  Hibemia  Nat.  Bank  v.  Lacombe,  84  N.  Y.  367,  88  Am. 
Bep.  518,  has  often  been  referred  to  as  opposed  to  the  doctrine 
announced  in  the  foregoing  cases,  but  the  instrument  in  question  in 
that  case  was  a  check,  not  a  bill  of  exchange,  and  as  it  is  plain  that 
the  drawer  of  a  check  contracts  to  pay  at  the  place  where  the  check 
is  payable,  his  liability  is  determined  by  altogether  different  rules 
from  the  liability  of  the  drawer  or  indorser  of  a  bill  of  exchange.  In 
fact,  the  general  principles  above  given  as  to  the  latter  were  recog- 
nized and  approved  by  the  court  in  this  case.  There  is  a  case,  how- 
ever, where  the  language  used  by  the  court  would  seem  to  establish  a 
doctrine  opposed  to  that  above  announced.  But  this  langfuage  is  only 
dictum,  and  can  have  but  little  weight  as  against  the  overwhelming 
number  of  cases  opposed  to  it.  In  Everett  v.  Vendegas,  19  N.  Y. 
436,  the  indorser  of  a  bill  brought  action  against  the  drawer  and 
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indorser.  The  bill  had  been  drawn  in  New  Grenada  apon  a  corpora- 
tion having  its  office  in  New  York.  The  indorsement  was  not  good 
according  to  the  laws  of  New  Grenada  where  it  had  been  indorsed, 
and  the  question  was  whether,  for  the  purpose  of  bringing  an  action 
against  the  drawer  and  indorser  of  the  bill  upon  nonacceptance  bj 
the  drawee  in  New  York,  the  indorsement  was  to  be  tested  by  the 
laws  of  New  Grenada  or  by  the  laws  of  New  York  where  it  was  pay- 
able. Judge  Benio  was  of  opinion  that  the  indorsement  was  made  for 
the  purpose  of  enabling  the  indorsee  to  present  and  collect  the  note 
in  New  York,  and  that  in  addressing  the  bill  to  the  drawees  in  New 
York  the  drawer  and  indorser  must  be  intended  to  contemplate  that 
whatever  was  understood  in  New  York  to  be  the  payee's  order  waa 
the  thing  which  he  intended  by  that  expression  in  the  bill;  and  there- 
fore that  the  validity  of  the  indorsement  must  be  determined  by 
the  laws  of  New  York.  The  decision  itself  is  not  in  direct  conflict 
with  the  principle  in  the  above  cases,  but  in  the  course  of  the  opinion 
the  judge  said:  "The  principal  contract,  the  bill  of  exchange  sued 
on,  though  made  in  New  Grenada,  was  addressed  to  a  corporation 
legally  resident  in  New  York,  and  was  consequently  payable  there; 
and,  upon  general  principles,  the  laws  of  this  state  are  to  be  resorted 
to  in  ascertaining  its  nature  and  interpretation,  and  the  duties  and 
liabilities  which  it  created.  This  is  too  well  established  to  require  a 
reference  to  the  books."  The  learned  judge  prefaced  his  remarks, 
however,  by  saying  that  he  "had  not  been  able  to  find  any  authority 
for  such  a  case,"  and  his  dictum  is  severely  criticised  by  the  court 
in  Hunt  v.  Btandart,  15  Ind.  33,  77  Am.  Dec.  79,  where  the  court, 
after  quoting  the  remarks  of  Judge  Denio  above  given,  said:  "Now, 
if  the  learned  judge  had  referred  to  the  books,  he  would  have  seen 
that  upon  general  principles  the  laws  of  New  York  had  nothing  to 
do  in  determining  the  nature  and  interpretation,  the  duties  and 
liabilities,  created  by  the  contract  of  the  drawer,  who  was  sued  in  that 
case.  * ' 

In  Aymar  v.  Sheldon,  18  Wend.  439, 27  A*m.  Dec.  1S7,  a  bill  was  drawn 
in  a  French  West  India  Island  on  a  mercantile  firm  in  Bordeaux,  but 
indorsed  and  transferred  in  New  York  to  a  resident  of  that  state. 
Under  the  French  law  it  was  necessary  to  present  the  bill  for  pay- 
ment after  protest  for  nonacceptance,  and  the  failure  to  do  this  was 
set  up  as  a  defense.  It  was  held  that  the  rights  of  the  holder  upon 
default  of  the  drawees  to  accept  were  governed  by  the  law  of  New 
York — the  indorser  being  in  the  position  of  one  drawing  a  bill  in 
New  York  on  France. 

b.  Law  Governing  the  Time,  Manner  and  Sufficiency  of  Demand 
and  Protest. — From  the  above  cases,  it  seems  to  be  established  by 
tiie  decided  weight  of  authority  that  the  necessity  of  demand  and 
protest  must  be  determined  by  the  law  of  the  place  where  a  foreign 
bill  is  drawn  or  indorsed.  We  have  also  seen  that  the  maturity  of  the 
bill,  which  necessarily  fixes  the  date  of  the  demand,  is  controlled  by 
the  law  of  the  place  where  the  bill  is  payable.    It  is  clear  that 
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any  rule  which  establishes  that  the  sufficiency  of  the  demand  is 
to  be  determined  by  a  law  different  from  the  law  of  the  place  which 
governs  its  necessity  naturally  leads  to  confusion  and  conflict  of  opin- 
ion. But  there  are  many  cases  which  hold  that  the  time,  manner  and 
sufficiency  of  the  demand  and  protest  are  governed  by  the  law  of  the 
place  where  the  bill  is  payable.  This  doctrine  is  upheld  in  Donegan 
V.  Wood,  49  Ala.  242,  20  Am.  Eep.  275j  Wooley  ▼.  Lyon,  117  111. 
244,  57  Am.  Rep.  867,  6  K.  E.  885;  Allen  v.  Harrah,  30  Iowa,  363; 
McClane  v.  Fitch,  4  B.  Mon.  599;  Finer  v.  Clary,  17  B.  Mon.  (Ky.) 
645;  Commercial  Bank  v.  Barksdale,  36  Mo.  563;  Sylvester  v.  Cochran, 
138  N.  Y.  494,  34  N.  E.  273;  Carter  v.  Union  Bank,  7  Humph.  549,  46 
Am.  Dec.  89;  Pierce  v.  Indseth,  106  U.  8.  546,  27  L.  ed.  254.  In 
the  last-named  case  a  firm  in  Minnesota  drew  a  bill  of  exchange  on 
a  bank  in  Christiana,  Norway,  payable  at  sight.  The  payee  resided 
in  Norway,  and  the  bill  was  forwarded  to  him  by  his  agent  in  Min- 
nesota, and  though  he  received  it  in  February,  he  did  not  present 
the  bill  or  demand  payment  thereof  till  the  following  April,  when 
it  was  dishonored,  and  notice  of  nonpayment  and  protest  given  to 
the  drawers.  It  appeared  that  the  dishonor  of  the  bill  was  due 
to  the  unnecessary  delay  in  its  presentment,  though  under  the  law 
in  Norway  the  payee  had  one  year  in  which  to  present  it  for  pay- 
ment. The  drawer  was  held  liable.  Said  Mr.  Justice  Field:  "In 
giving  a  bill  upon  a  person  in  a  foreign  country,  the  drawer  is 
deemed  to  act  with  reference  to  the  law  of  that  country,  and  to  ac- 
cept such  conditions  as  it  provides  with  respect  to  the  presentment 

of  the  bill  for  acceptance  and  payment Whatever  is  required 

by  law  to  be  done  at  the  place  upon  which  the  bill  is  drawn,  to  con- 
stitute a  sufficient  presentment,  either  in  time  or  manner,  must  be 
done  according  to  that  law;  and,  whatever  time  is  permitted  within 
which  the  presentment  may  be  made  by  that  law,  the  holder  may 
take  without  losing  his  rights  upon  the  drawer,  in  case  the  bill  is 
not  paid.  So,  also,  if  the  bill  be  dishonored,  the  protest  by  the 
notary  must  be  made  according  to  the  laws  of  the  place.  It  some- 
times happens  that  the  several  parties  to  a  bill,  as  drawers  or  in- 
dorsers,  reside  in  different  countries,  and  much  embarrassment  might 
arise  in  such  cases  if  the  protest  was  required  to  conform  to  the 
laws  of  each  of  the  countries.  One  protest  is  sufficient,  and  that 
must  be  in  accordance  with  the  law  of  the  place  where  the  bill  is 
payable." 

The  reasoning  of  the  learned  judge  in  this  ease  is  in  striking  con- 
trast to  that  of  the  court  in  the  case  of  Amsinck  v.  Bogers,  189  N. 
Y.  252,  ante,  p.  858,  81  N.  E.  1159,  12  L.  B.  A.,  N.  S.,  875,  where, 
regarding  the  question  as  to  the  inconvenience  which  would  arise  from 
the  different  law  and  usages  of  the  separate  countries,  the  court 
thought  it  was  the  duty  of  the  holder  to  forward  instructions  to  the 
country  where  the  bill  was  payable  as  to  what  was  proper  protest 
under  the  law  of  the  country  where  the  bill  was  drawn. 
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The  case  of  Sylvester  y.  Cochran,  138  N.  Y.  494,  34  N.  E.  273,  is 
of  little  force  in  sustaining  the  doctrine  for  which  it  is  cited,  for 
it  gives  as  its  authority  the  case  of  Hibemia  Nat.  Bank  ▼.  Lacombe, 
84  N.  Y.  367,  38  Am.  Bep.  518,  which  involved  a  check  and  not  a 
bill  of  exchange,  where,  as  we  have  seen,  the  rule  is  different. 

c  Law  GK>Yeming  Necessity  of  Notice  of  Dishonor. — ^Like  the  ne- 
cessity of  making  demand  and  protest,  the  necessity  for  giving  no- 
tice of  dishonor,  in  order  to  hold  the  drawer  of  a  foreign  bill,  is  to 
be  determined  by  the  law  of  the  place  where  the  bill  is  drawn  or 
indorsed,  irrespective  of  where  it  is  payable:  Belford  ▼.  Ban^s,  15 
111.  App.  76;  Bond  v.  Bragg,  17  HI.  69;  Gay  v.  Rainey,  89  Dl.  221, 
31  Am.  Rep.  76;  Thorp  ▼,  Craig,  10  Iowa,  461;  Young  v.  Harris,  14 
B.  Mon.  556,  61  Am.  Dec.  170;  Allen  v.  Merchants'  Bank,  22  Wend. 
215,  34  Am.  Dec.  289;  Artisans'  Bank  ▼.  Park  Bank,  41  Barb.  (N. 
Y.)  599;  Douglass  ▼.  Bank  of  Commerce,  97  Tenn.  133,  36  S.  W. 
874.  And  all  the  cases  cited  above  as  holding  that  the  necessity  of 
making  demand  and  protest  is  governed  by  the  law  of  the  place  where 
the  bill  is  drawn  or  indorsed,  by  analogy,  at  least,  sustain  the  same 
rule  as  to  giving  notice  of  dishonor. 

d.  Law  €N>Yemlng  Time,  Maimer,  and  Sufficiency  of  Notice  of  Dis- 
honor.— Since  the  maturity  of  the  bill  is  to  be  determined  by  the 
law  of  the  place  where  it  is  payable,  and  the  time  of  notice  can- 
not, of  course,  begin  to  run  till  the  bill  has  matured — ^the  same 
complication  and  conflict  of  opinion  exist  in  regard  to  the  suffi- 
ciency of  notice  of  dishonor  as  in  case  of  the  sufficiency  of  demand 
and  protest.  The  cases  we  have  cited  above  as  holding  that  the 
sufficiency  of  the  demand  and  protest  is  regulated  by  the  law  of 
the  place  where  the  bill  is  payable  apply  with  equal  force  to 
notice  of  dishonor,  the  leading  case  being  that  of  Wooley  v.  Lyon, 
117  111.  244,  57  Am.  Rep.  867,  which  disapproves  of  the  doctrine  laid 
down  in  Aymar  v.  Sheldon,  12  Wend.  439,  27  Am.  Dec  137,  and  holds 
generally  that  the  condition  attaching  to  a  foreign  bill  of  exchange  in 
order  to  fix  liability  on  the  drawer  or  indorser,  must  be  governed 
by  the  law  of  the  place  where  the  bill  is  payable.  In  addition  to 
these  cases  may  also  be  cited  that  of  Brown  v.  Jones,  125  Ind.  375, 
21  Am.  St.  Rep.  227,  25  N.  E.  452,  where  it  is  held  that  when  a  biU 
of  exchange  drawn  in  one  state  is  payable  in  another,  the  time  with- 
in which  notice  of  protest  must  be  mailed  to  the  drawer  is  governed 
by  the  law  of  the  state  on  which  the  bill  was  drawn.  This  case,  how- 
ever, cites  as  its  authority  an  old  case  decided  by  the  supreme  court 
of  Indiana,  Shanklin  v.  Cooper,  8  Blackf.  41,  which  was  overruled 
in  Hunt  v.  Standart,  15  Ind.  33,  77  Am.  Dec.  78. 

And  the  English  doctrine  seems  to  favor  the  rule  that  the  sufficiency 
of  notice  of  protest  and  notice  must  be  determined  by  the  law  of 
the  place  where  the  bill  is  payable.  This  doctrine  was  broadly  an- 
nounced in  Rothschild  v.  Currie,  1  Q.  B.  43,  and  followed  in  Hirseh- 
field  V.  Smith,  L.  R.  1  C.  P.  340.  In  the  latter  case  a  bill  of  ex- 
change was  drawn  in  London  on  a  party  in  Paris,  who  accepted  it. 
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and  afterward  the  bill  was  indorsed  in  blank  in  London  and  de- 
livered to  another,  who  also  indorsed  it  in  blank  and  delivered  it  to 
the  plaintiff.    When  presented  to  the  acceptor  in  Paris  for  payment, 
it  was  dishonored  and  notice  of  protest  transmitted  to  the  French 
eonsuly   by   whom   notice    in    dne  course    according    to    the    French 
practice  was  given  to  defendant.    The  defendant  insisted  that,  the 
note  having  been  indorsed  by  him  in  London,  he  was  entitled  to  no- 
tice of  dishonor  according  to  the  laws  of  England,    In  holding  that 
the  defendant  was  liable,  the  court  was  of  opinion  that  even  if  the 
rule  in  Bothschild  v.  Gurrie,  1  Q.  B.  43,  was  wrong,  that,  under  the 
circumstances,  the  notice  of  dishonor  given  according  to  the  law  of 
France  should  be  deemed  such  reasonable  notice  as  was  required  by 
the  law  of  England.    Said  Earle,  C.  J.:  "The  inconvenience  would 
be  great  if  the  holder  was  bound  to  know  the  place  of  each  indors- 
ment,  and  the  law  of  that  place  relating  to  notice  of  dishonor,  and 
to  give  notice  accordingly,  on  pain,  in  ease  of  mistake,  of  losing  his 
remedy;  whereas  there  would  be  great  convenience  to  the  holder  if 
notice,  valid  according  to  the  law  of  the  place,  should  be  held  to  be 
reasonable  notice  for  eaeh  of  the  countries  of  each  of  the  parties,  nn- 
less  an  exceptional  case  should  give  occasion  for  an  exception.'' 


THOMPSON  V.  KNIGHTS  OP  IIACCABEES. 

[189  N.  Y.  294,  82  N.  B.  141.] 

ScknXTIES,  Liability  of,  for  Personal  Injuries  During  Initla- 
tion. — ^The  Supreme  Tent  of  the  Knights  of  the  Maccabees  is  a  cor- 
poration having  jurisdiction  over  the  subordinate  lodges  or  tents, 
and  the  members  and  officers  conducting  the  ceremony  of  initiating 
a  proposed  member  may  be  regarded  as  the  lawfully  constituted 
agents  of  the  Supreme  Tent,  which  may  therefore  be  held  answerable 
for  personal  injuries  inflicted  on  a  proposed  member  during  the 
ceremony  of  initiation  by  an  act  authorized  by  the  ritual,  (pp.  882, 
883.) 

E.  W.  Gardner,  for  the  appellant. 

George  P.  Keating,  for  the  respondent. 

^**^  HAIGHT,  J.  This  action  was  brought  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained 
by  the  plaintiff  during  his  initiation  into  one  of  the  defend- 
ant's subordinate  tents.  The  evidence  tends  to  show  that  in 
January,  1903,  the  plaintiff  made  an  application,  in  writing, 
to  be  admitted  to  a  beneficiary  membership  in  Hopewell  Tent, 
No.  305,  of  the  Supreme  Tent  of  the  Knights  of  the  Macca- 
bees of  the  World,  and  that  a  benefit  certificate  issue  for  five 
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hundred  dollars,  **•  payable  to  his  wife.  This  application 
was  subsequently  approved  by  the  medical  officers,  and  plain- 
tiff was  elected  to  membership  in  Hopewell  Tent,  and  there- 
upon in  February,  1903,  he  appeared  at  a  meeting  of  that 
tent  for  initiation.  At  such  meeting  one  McClure,  a  past 
commander  of  the  order,  at  the  invitation  of  the  lieutenant- 
commander,  conducted  the  ceremonies  for  the  initiation  of  the 
new  members,  and  during  such  ceremonies  the  plaintiff,  while 
standing  in  line  with  other  applicants  for  initiation,  was  sud- 
denly seized  from  behind  by  the  shoulders,  by  one  BoUand, 
a  member  of  the  order,  who  had  been  selected  for  that  pur- 
pose, and  his  body  bent  backward  so  that  he  fell  against  the 
man  who  seized  him,  producing  an  injury  to  the  muscles  or 
spinal  column  of  the  back,  which  it  is  claimed  has  ever  since 
incapacitated  him  from  manual  labor  and  has  caused  him 
much  pain  and  suffering. 

While  there  was  some  conflict  upon  the  trial  with  reference 
to  the  extent  and  durability  of  the  plaintiff's  injury,  the  wit- 
nesses all  substantially  agreed  with  reference  to  the  details  of 
the  act  complained  of.  The  trial  court  submitted  to  the  jury 
the  question  as  to  whether  the  officers  and  persons  conducting 
the  ceremony  in  question  were  the  agents  of  the  defendant, 
acting  within  the  scope  of  their  authority  to  such  an  extent 
as  to  make  the  defendant  liable  for  the  injury  produced.  This 
question  was  raised  by  the  defendant's  counsel  in  his  motion 
for  nonsuit  and  for  the  direction  of  a  verdict  in  the  defend- 
ant's favor,  who  claimed  that  the  acts  complained  of  were 
those  of  the  Hopewell  Tent,  its  officers  and  members,  and 
were  not  those  of  the  Supreme  Tent.  This,  therefore,  becomes 
the  question  in  the  case.  If  there  was  evidence  given  upon 
the  trial  sufficient  to  carry  this  question  to  the  jury,  then 
the  verdict  was  proper.  Otherwise  there  should  have  been 
no  recovery. 

The  Supreme  Tent  of  the  Knights  of  the  Maccabees  of  the 
World  is,  as  we  understand,  a  Michigan  corporation,  duly 
organized  under  the  laws  of  that  state,  and  has  been  author- 
ized to  transact  business  in  this  state  as  a  fraternal  beneficiary 
*®''  order,  for  the  relief,  by  insurance,  upon  the  mutual  or 
assessment  plan,  of  persons  or  beneficiaries,  in  the  case  of 
disability  or  death,  and  its  business  is  transacted  upon  the 
lodge  plan  through  subordinate  tents  or  lodges.  The  plain- 
tiff at  the  time  of  his  injury  was  given  a  copy  of  the  laws  of 
the  order,  adopted  May  11,  1893,  but  the  defendant  intro- 
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duced  in  evidence  a  copy  of  the  revised  laws  of  the  Supreme 
Tent,  which  went  into  force  August  20,  1901.  Inasmuch  as 
the  plaintiff's  injury  was  received  in  1903,  we  shall  consider 
only  the  laws  of  the  order  then  in  force.  They,  in  substance, 
provide  that:  *'The  Supreme  Tent  shall  be  composed  of  an 
unlimited  number  of  great  camps  and  subordinate  tents  or- 
ganized as  hereinafter  provided."  "It  shall  have  power  to 
make  its  own  laws,  rules  and  regulations  for  the  government 
of  the  association,  which  shall  not  conflict  with  the  articles 
of  incorporation  or  the  laws  of  the  land.'*  **It  shall  possess 
original  and  exclusive  jurisdiction  over  all  great  camps  and 
subordinate  tents."  '*It  shall  be  the  supreme  tribunal  to 
which  all  final  appeals  shall  be  made  on  matters  arising  under 
these  laws."  **It  shall  be  the  judge  of  the  election  and 
qualifications  of  its  own  members,  and  decide  contested  elec- 
tions." "It  shall  possess  the  power  to  regulate  and  control 
its  benefit  funds,  fix  the  monthly  rates  on  members,  receive 
appeals  and  redress  grievances,  provide  for  its  own  support, 
and  do  all  other  legitimate  acts  necessary  to  promote  its  wel- 
fare." "It  shall  have  power,  when  an  appeal  is  made  under 
the  laws  of  the  association  from  the  action  or  findings  of  the 
court  of  appeals,  to  decide  as  to  the  validity  of  all  death 
claims  or  any  other  claim  which  a  member  or  the  beneficiary 
of  a  member  may  have  against  it."  It,  or  the  board  of  trus- 
tees, when  the  Supreme  Tent  is  not  in  session,  "may  require 
the  surrender  by  a  Great  Camp  of  its  charter,  supplies, 
records,  property  and  all  its  money."  Its  board  of  trustees 
is  given  the  power  to  pass  orders  to  cover  any  cases  which  are 
not  provided  for  in  the  laws  ot  the  association  or  by  the  ac- 
tions of  the  Supreme  Tent,  and  to  suspend  beneficiary  mem- 
bers from  all  the  benefits  of  the  association  in  cases  specified. 
The  supreme  commander  *®®  is  given  the  general  superin- 
tendence of  the  association,  with  power  to  grant  dispensations 
for  great  camps,  and  charters  to  subordinate  tents.  He  may 
appoint  a  deputy  for  each  state,  and  remove  from  office  any 
tent  officer.  All  the  officers  provided  for  by  the  laws  are  re- 
quired to  perform  such  duties  as  are  prescribed  by  the  ritual, 
and  as  may  be  ordered  from  time  to  time  by  the  Supreme 
Tent.  The  tent  commander  is  required  to  enforce  the  laws, 
rules  and  usages  of  the  tent  and  of  the  association.  The 
lieutenant-conmaander  shall  aid  the  commander  and  perform 
such  other  duties  as  the  rules  and  ritual  may  require  and  the 
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by-laws  of  the  tent  enjoin.  The  duties  of  the  other  tent  offi- 
cers shall  be  such  as  are  prescribed  in  the  ritual  of  the  asso- 
ciation. All  rituals  shall  be  procured  of  the  Supreme  Tent. 
When  a  tent  is  suspended,  all  the  books,  property,  etc.,  must 
be  delivered  to  the  supreme  commander  of  the  Supreme  Tent. 
The  ritual  is  a  separate  book  furnished  by  the  Supreme  Tent, 
and  among  other  things  prescribes  the  ceremonies  that  shall 
be  followed  upon  the  initiation  of  members.  The  only  part 
of  which  is  necessary  to  be  considered  in  this  case  has  refer- 
ence to  the  proceedings  where  the  lieutenant-commander  ap- 
proaches the  sir  knight  commander,  stating,  ''You  have  for- 
gotten the  grip,"  to  which  the  commander  replies,  "Oh,  yes, 
the  grip. ' '  He  then  addresses  the  candidate  for  initiation  by 
stating,  "You  will  follow  me  and  note  carefully  the  motion 
of  my  fingers.**  Then  the  instructions  are  partly  in  cipher, 
which  are  translated  as  follows:  "The  commander  should 
extend  his  left  hand  to  candidate  as  if  about  to  shake  hands. 
When  the  candidate  extends  his  hand  to  take  that  of  the 
commander,  he  should  be  seized  and  drawn  back  quickly  by 
the  Master  at  Arms,  or  some  other  member  selected  for  that 
purpose,  who  should  approach  from  the  rear  unobserved  by 
the  candidate.  As  the  candidate  is  thus  seized,  the  lieutenant- 
commander  should  say,  'Sir  E^night  Commander,  an  im- 
poster!*  **  It  was  during  the  execution  of  this  part  of  the 
ceremony  prescribed  by  the  ritual  that  the  plaintiff  received 
the  injury  complained  of. 

^'^  The  Supreme  Tent,  as  we  have  seen,  is  a  corporation 
organized  under  the  laws  of  another  state,  doing  business  in 
this  state.  It  makes  the  laws,  rules  and  regulations  for  the 
government  of  all  the  associations  under  it.  It  possesses 
original  and  exclusive  jurisdiction  over  all  great  camps  and 
subordinate  tents.  It  establishes  great  camps  and  subordinate 
tents.  These  camps  and  tents  are  unincorporated  associations 
subject  to  the  control  and  management  of  the  Supreme  Tent, 
which  may,  when  it  sees  fit,  revoke  the  charters  of  the  great 
camps  or  the  subordinate  tents,  and  require  the  return  to  it 
of  all  the  books,  records  and  property  they  may  possess.  We 
thus  have  a  corporation  having  jurisdiction  and  control  over 
all  subordinate  tents,  which  has  enacted  by-laws  requiring  the 
officers  of  such  tents  to  carry  out  the  directions  of  the  ritual 
established  and  promulgated  by  it,  in  which  such  officers  are 
required  to  do  the  very  act  which  produced  the  injury  to  the 
plaintiff.    We  think  that  these  laws  and  ritual  furnish  evi- 
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dence  from  which  the  jury  might  find  that  the  officers  and 
members  conducting  the  ceremonies  in  initiating  the  plaintiff 
were  not  only  following  the  directions  of  the  ritual,  but  that 
they  were  also  acting  as  the  lawfully  constituted  agents  of  the 
Supreme  Tent,  within  the  scope  of  the  authority  vested  in 
them,  when  the  injuries  complained  of  were  inflicted  upon  the 
plaintiff. 

The  learned  appellate  division,  in  granting  a  new  trial, 
referred  to  the  case  of  Jumper  v.  Sovereign  Camp  Woodmen 
of  the  World,  127  Fed.  635,  62  C.  C.  A.  361.  We  think  that 
ease  is  distinguishable  from  this  case.  It  did  not  appear  but 
that  the  local  lodge  was  an  incorporation  acting  independently 
of  the  Sovereign  Camp,  and  it  did  appear  that  the  act  of 
violence  which  resulted  in  the  injuries  to  the  complainant  was 
adopted  by  the  lodge  itself,  and  was  not  authorized  by  the 
Sovereign  Camp  or  its  practice  known  to  have  been  indulged 
in.  In  the  case  of  Eaminiski  v.  Knights  of  Modern  Macca- 
bees, 146  Mich.  16,  109  N.  W.  33,  the  supreme  court  of  Mich- 
igan held  that  no  recovery  could  be  had  for  injuries  of  a 
similar  character.  In  that  case  the  court  apparently  laid 
much  stress  upon  the  provisions  of  a  *^^  by-law  to  the  effect 
that  a  subordinate  tent  and  its  officers  should  be  the  agents 
of  its  members  in  all  matters,  and  that  the  great  camp  will 
not  in  any  case  be  liable  for  any  fault  or  negligence  on  the 
part  of  a  subordinate  tent  or  any  of  its  officers.  In  this  cade 
the  provisions  are  somewhat  different.  They  provide  as  fol- 
lows: ''A  subordinate  tent  shall  be  the  agent  of  its  members 
in  making  applications  for  membership,  in  the  admission  of 
members,  the  collection  and  transmission  to  the  Supreme  Tent 
of  all  dues  and  monthly  rates,  and  in  the  serving  of  all  notices 
required  under  these  laws  to  be  served  on  the  members  of  a 
subordinate  tent."  "The  Supreme  Tent  shall  not  be  liable 
for  negligence  in  any  of  these  matters,  nor  be  bound  by  any 
irregularity  or  illegal  action  on  the  part  of  such  subordinate 
tent."  It  will  be  observed  that  the  matters  for  which  the 
subordinate  tent  becomes  the  agent  of  its  members  are  con- 
fined: 1.  To  the  making  of  applications  for  membership  and 
their  admission;  2.  To  the  collection  and  transmission  to  the 
Supreme  Tent  of  all  dues  and  monthly  rates;  8.  To  the 
serving  of  all  notices  required,  etc.  Nothing  in  these  pro- 
visions pertains  to  the  initiation  ritual.  Then  again,  refer- 
ring to  the  provisions  of  the  next  section,  we  find  that  the 
Supreme  Tent  shall  not  be  liable  for  negligence  in   any  of 
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these  matters.  The  matters  referred  to  pertain  to  the  admis- 
sion of  members,  the  collection  and  transmission  of  their 
monthly  rates  to  the  Supreme  Tent,  and  to  the  serving  of 
notices.  The  Supreme  Tent  shall  not  "be  bound  by  any 
irregularity  or  illegal  action  on  the  part  of  any  subordinate 
tent.**  If  any  of  the  provisions  referred  to  have  reference  to 
the  negligence  of  the  officers  of  the  Supreme  Tent  in  execut- 
ing the  requirements  of  the  ritual,  it  must  be  found  in  the 
latter  provision,  "as  an  illegal  action."  But  this,  we  think, 
cannot  be  the  construction  intended,  for,  as  we  have  seen,  the 
ritual  expressly  authorized  the  suddenly  seizing  of  the  appli- 
cant unawares,  and  the  bending  of  him  backward.  To  hold 
otherwise  would  charge  the  Supreme  Tent  with  requiring  its 
subordinates  to  do  an  illegal  act,  and  then  with  adopting  a 
by-law  to  the  eflPect  that  it  would  not  be  liable  therefor.  It 
'^^  doubtless  did  not  occur  to  the  officers  of  the  Supreme  Tent, 
in  adopting  the  ritual,  that  the  act  authorized  by  them  might 
in  some  instances  produce  harm,  or  that  some  of  its  subor- 
dinate officers  might  execute  the  command  of  the  ritual  with 
more  force  than  others.  But  it  is  apparent  that  they  intended 
that  the  applicant  should  be  taken  unawares  and  frightened. 
He  was  to  be  approached  from  the  rear  unobserved,  and  was 
to  be  seized  and  drawn  back  quickly,  with  the  announcement 
of  the  lieutenant-commander,  "An  impostor."  We,  there- 
fore, are  of  the  opinion  that  these  provisions  ought  not  to 
be  construed  as  constituting  a  contract  on  the  part  of  the 
plaintiff  to  relieve  the  defendant  from  liability.  But  even 
if  they  should  be  so  construed,  we  should  still  hesitate  about 
adopting  the  conclusion  reached  by  the  Michigan  court  in 
the  case  alluded  to;  for  in  Matter  of  Brown  v.  Order  of 
Foresters,  176  N.  T.  132,  68  N.  E.  15,  we  have  held  that, 
"In  so  far  as  the  defendant  attempted  by  the  enactment  of 
by-laws  to  make  the  default  or  misconduct  of  its  own  agent 
and  officer  the  default  and  misconduct  of  the  members,  who 
had  paid  their  dues  and  assessments  precisely  as  the  regula- 
tions required,  its  action  was  nugatory."  And  in  the  case 
of  Johnston  v.  Fargo,  184  N.  T.  879,  77  N.  B.  388,  7  L.  R.  A., 
N.  S.,  537,  we  have  held  that  a  corporation  or  an  associa- 
tion cannot  relieve  itself  from  liability  for  personal  injuries 
by  reason  of  the  negligence  of  its  own  officers,  by  requiring 
its  servants  to  enter  into  a  contract  to  the  effect  that  it  shall 
not  be  liable  therefor:  See,  also,  Mitchell  v.  Leech,  69  S.  C. 
413,  104  Am.  St.  Rep.  811,  48  S.  E.  290,  66  L.  R.  A.  723j 
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Knights  of  Pythias  v.  Withers,  177  XJ.  S.  260,  20  Sup.  Ct. 
Rep.  611,  44  L.  ed.  762 ;  Tumber  v.  Sovereign  Camp,  59  Cent. 
L.  J.  48-52. 

We  are  not  disposed  to  criticise  the  defendant  on  account 
of  its  being  a  secret  society.  Its  main  object  is  the  insur- 
ance of  its  members  against  disability  and  death,  and  as  such 
we  recognize  the  fact  that  it  has  accomplished  much  good. 
Coupled  with  the  mutual  benefit  of  its  members  through  in- 
surance is  the  social  and  fraternal  feature,  which,  throuj?h 
the  secret  rituals  of  fheir  lodges,  have  enabled  them  to  keep 
their  members  in  touch  with  each  other  and  interested  in  the 
work  of  the  tents.  We  think,  however,  that  other  acts  might 
'®*  be  prescribed  by  the  ritual,  from  which  the  importance 
of  the  work  of  the  tent  might  be  impressed  upon  the  mind 
of  the  applicant  without  resorting  to  violence. 

The  order  appealed  from  should  be  reversed  and  the  judg- 
ment entered  upon  the  verdict  affirmed,  with  costs  in  this 
court  and  that  of  the  appellate  division. 

CuUen,  C.  J.,  Edward  T.  Bartlett  and  Vann,  JJ.,  concur. 

Werner  and  Hiscock,  JJ.,  not  voting. 

Gray,  J.,  absent. 

Ordered  accordingly. 


The  Supreme  Lodge  of  a  Mutual  Benefit  Society  authorizing  a  Bub- 
ordinate  lodge  as  its  agent  to  initiate  members  into  the  order,  is 
liable  for  injuries  inflicted  upon  a  candidate  for  membership  by  the 
use  of  a  mechanical  goat  during  such  initiation,  although  the  use  of 
such  contrivance  is  not  authorized  by  the  supreme  lodge:  Mitchell 
Y.  Leech,  69  S.  C.  413,  104  Am.  St.  Bep.  811. 
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WATERS  &  CO.  V.  GERARD. 

[189  N.  Y.  302,  82  N.  E.   143.] 

AN  INNKEEPER  has  a  Lien  on  Personal  Property  in  tbe  Pos- 
Bessicm  of  a  Guest,  and  held  by  him  under  a  contraet  for  the  condi- 
tional sale  and  purchase  thereof,  reserving  title  in  the  vendor  until 
payment  of  the  purchase  price,  if  the  innkeeper,  when  such  prop- 
erty came  into  his  possession,  did  not  know  that  the  guest  was  not 
the  complete  owner  thereof,     (pp.  888,  889.) 

COMMON  LAW,  Adoption  of,  in  ttie  United  States. — ^The 
principles  and  rules  of  the  common  law,  so  far  as  applicable  to  our 
conditions,  became  and  continue  in  force  unless  abrogated  or  modified 
by  express  statutory  or  constitutional  enactments,     (p.  890.) 

COMMON  LAW,  Construction  of  Statutes  and  OonatltationB 

by. — Constitutions  and  statutes  should  be  construed  with  reference 
to  the  doctrines  of  the  common  law,  and  the  constitutional  and  stat- 
utory provisions  providing  that  a  person  shall  not  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law  should  not  be 
held  to  have  been  intended  to  forbid  or  affect  the  right  to  a  lien 
which  had  been  recognized  and  sustained  by  the  common  law.  (pp. 
890,  891.) 

COMMON  LAW,  Evidence  of. — Where  the  recognized  printed 
reports  of  the  English  courts  prior  to  1775  show  that  the  common  law 
on  any  particular  subject  was  by  such  cases  established  and  deter- 
mined as  therein  stated,  such  reports  are  the  best  and  highest  evi- 
dence of  such  common  law.     (p.  895.) 

AN  INNKEEPER  has,  by  the  Common  Law,  a  Lien  on  the 
Goods  of  His  Guest,  although  they  are  the  property  of  a  third  person, 
(pp.  895,  899.) 

INNKEEPER'S  UEN,  When  not  Extended  by  Statute.— A 
statute  of  New  York  giving  a  lien  to  an  innkeeper  on  the  goods  of 
his  guest,  brought  to  the  inn,  whether  they  belong  to  him  or  not,  is 
but  a  declaration  of  the  common  law,  and  therefore  does  not  extend 
the  innkeeper  *s  lien.     (pp.  901,  902.) 

INNKEEPERS,  Constitutionality  of  Statute  Purporting  to 
Give  Lien  to. — A  statute  purporting  to  give  innkeepers  a  lien  on  the 
goods  of  their  guest  cannot  be  held  unconstitutional  when  such 
statute  docs  not  extend  beyond  the  rule  established  by  the  common 
law,  nor  beyond  the  requirements  of  public  policy,     (p.  902.) 

Frederick  II.  Sanborn,  Noel  B.  Sanborn  and  George  P.  San- 
born, for  the  appellant. 

Willard  N.  Baylis,  for  the  respondent. 

^^  CHASE,  J.  In  1898  and  1899  the  defendant  was  the 
lessee  and  proprietor  of  a  hotel  for  public  entertainment 
known  as  **The  Girard,'*  in  the  city  of  New  York.  On  Au- 
gust 23,  1898,  one  Carlisle  came  casually  to  said  hotel  as  a 
guest,  and  so  remained  until  March  15,  1899,  inclusive.  Dur- 
ing said  period  she  received  food  and  lodging  as  a  guest  with- 
out any  express  agreement  as  to  the  period  of  entertainment 
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or  amount  to  be  paid  therefor.  On  March  15,  1899,  she  owed 
the  defendant  for  accommodation,  board,  lodging  and  extras 
furnished  at  her  request  from  day  to  day  between  August  23, 
1898,  and  March  15,  1899,  inclusive,  the  sum  of  one  hundred 
and  sixty-one  dollars  and  twenty-four  cents,  a  part  of  which 
accrued  on  March  13  to  15,  inclusive,  1899. 

On  March  15,  1899,  she  took  a  lease  of  certain  apartments 
in  said  hotel  for  one  year  from  that  day,  which  apartments 
she  in  part  furnished,  and  thereupon  occupied  the  same  and 
continued  in  the  occupation  thereof  until  June  25,  1899,  tak- 
ing her  meals  from  time  to  time  without  agreement  as  to 
price  in  the  restaurant  of  the  defendant,  in  said  hotel.  On 
June  25,  1899,  she  left  said  hotel,  owing  the  defendant  three 
hundred  and  thirty  dollars  and  eighty-five  cents,  of  which 
amount  one  hundred  and  sixty-one  dollars  and  twenty-four 
cents  accrued  on  and  prior  to  March  15,  1899,  as  stated,  and 
the  balance  was  due  for  rent  under  said  lease  and  for  food 
and  incidentals  furnished  in  the  defendant's  restaurant  be- 
tween March  15  and  June  25,  1899.  The  lease  of  said  apart- 
ments contained  a  proviso  that  the  defendant  should  have  a 
lien  on  all  of  the  effects  and  property  brought  into  said 
hotel  by  said  Carlisle  for  any  indebtedness  accrued  or  ac- 
cruing to  her. 

The  plaintiff  is  a  domestic  corporation  engaged  in  the  manu- 
facture and  sale  of  pianos.  On  March  13,  1899,  the  plain- 
tiff delivered  to  said  Carlisle  at  the  defendant's  hotel  a 
piano  belonging  to  it  under  a  conditional  contract  of  sale, 
by  the  terms  of  which  title  thereto  remained  in  the  plaintiff 
until  payment  in  full  of  the  agreed  price  therefor,  and  in 
case  of  failure  by  said  Carlisle  to  make  any  payment  on  said 
contract  when  due,  that  said  contract  should  at  once  termin- 
ate and  the  plaintiff  become  entitled  to  the  immediate  pos- 
session of  the  piano.  Said  Carlisle  never  paid  the  full  pur- 
chase price  of  ®^^  said  piano,  and  became  in  default  under 
said  contract  on  June  13,  1899,  and  she  then  notified  the 
plaintiff  that  she  surrendered  said  instrument  and  requested 
the  plaintiff  to  call  and  remove  it.  On  July  26,  1899,  the 
plaintiff  attempted  to  remove  the  piano  from  said  hotel,  but 
the  defendant  refused  to  permit  its  removal,  claiming  a  lien 
thereon  as  a  hotel  and  boarding-house  keeper  for  the  unpaid 
bills  incurred  by  said  Carlisle^  and  she  retains  the  posses- 
sion thereof. 
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On  and  after  July  13,  1899,  the  plaintiff  had  the  right  to 
the  possession  of  said  piano,  subject  only  to  any  rights  that 
the  defendant  had  by  reason  of  the  facts  herein  stated.  The 
defendant  did  not  know  that  said  Carlisle  was  not  the  real 
owner  of  said  piano  or  that  the  plaintiff  had  or  claimed  any 
rights  or  ownership  therein  until  the  demand  was  made  there- 
for as  herein  stated.  The  plaintiff  seeks  to  recover  posses- 
sion of  said  piano. 

The  parties  agreed  upon  a  statement  of  facts  to  be  sub- 
mitted to  the  court  for  the  determination  of  their  controversy 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 
The  appellate  division  of  the  supreme  court  directed  judg- 
ment in  favor  of  the  defendant,  dismissing  the  plaintiff's  com- 
plaint, and  judgment  has  been  entered  thereon,  from  which 
judgment  the  appeal  is  taken  to  this  court. 

In  this  state  prior  to  1897  the  lien  of  an  innkeeper  rested 
wholly  upon  the  common  law.  It  was  first  declared  by  stat- 
ute in  the  lien  law  (Laws  1897,  c.  418,  sec.  71),  although  the 
lien  of  an  innkeeper  was  recognized  in  the  act  for  the  pro- 
tection of  boarding-house  keepers  (Laws  1860,  c.  446),  and 
the  amendment  thereto  (Laws  1876,  c.  319),  the  act  relat- 
ing to  the  surreptitious  removal  of  baggage  by  a  guest  (Laws 
1867,  c.  677),  the  acts  relating  to  the  enforcement  and  fore- 
closure of  an  innkeeper's  lien  (Laws  1869,  c.  738;  Laws  1879, 
0.  530),  the  act  extending  the  lien  of  an  innkeeper  (Laws 
1894,  c.  253),  and  in  the  act  granting  a  lien  to  lodging-house 
keepers  (Laws  1895,  c.  884). 

Section  71  of  the  lien  law  was  amended  by  chapter  380 
*^^  of  the  Laws  of  1899,  and  as  it  read  at  the  time  of  the 
submission  of  the  controversy  herein  it  provided  as  follows: 
"A  keeper  of  a  hotel,  inn,  boarding-house  or  lodging-house, 
except  an  emigrant  lodging-house,  has  a  lien  upon,  while  in 
possession,  and  may  detain  the  baggage  and  other  property 
brought  upon  their  premises  by  a  guest,  boarder  or  lodger, 
for  the  proper  charges  due  from  him,  on  account  of  his  ac- 
commodation, board  and  lodging,  and  such  extras  as  are  fur- 
nished at  his  request.  If  the  keeper  of  such  hotel,  inn,  board- 
ing or  lodging-house  knew  that  the  property  so  brought  upon 
his  premises  was  not,  when  brought,  legally  in  possession  of 
such  guest,  boarder  or  lodger,  or  had  notice  that  such  prop- 
erty was  not  then  the  property  of  such  guests  boarder  or 
lodger,  a  lien  thereon  does  not  exist" 
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The  provision  in  the  lease  by  the  defendant  to  Carlisle,  by 
which  Carlisle  gave  to  the  defendant  a  lien  on  aU  the  effects 
and  property  brought  by  her  into  the  hotel  for  any  indebted- 
ness accrued  or  accruing  to  the  defendant,  does  not  in  any 
way  affect  the  rights  of  the  plaintiff  herein,  as  it  was  in  no 
way  a  party  to  it,  and  Carlisle  could  not,  by  contract  with 
the  defendant,  transfer  to  her  an  interest  in  the  property  of 
a  third  person. 

Upon  the  facts  submitted,  the  defendant,  by  the  express 
terms  of  the  statute  in  effect  at  the  times  mentioned,  has  a 
lien  upon  the  piano  for  the  entire  amount  of  her  claim. 

The  plaintiff,  however,  claims  that  the  statute  is  unconsti- 
tutional so  far  as  it  gives  a  lien  on  property  of  a  person  other 
than  the  guest.  When  the  piano  came  into  the  possession  of 
the  defendant  through  her  guest  a  part  of  the  unpaid  account 
had  accrued;  a  part  accrued  thereafter  while  Carlisle  re- 
mained a  transient  guest  in  the  defendant's  hotel,  and  the 
remaining  part  of  the  unpaid  account  accrued  while  Carlisle 
was  the  occupant  of  the  apartments  in  the  defendant's  hotel 
as  a  guest  at  an  agreed  price  per  year.  If  the  defendant 
had  a  lien  on  the  piano  for  any  part  of  the  account  claimed 
by  her,  she  was  entitled  to  retain  possession  of  it,  and  the 
plaintiff's  demand  and  claim  for  the  possession  of  the  piano 
cannot  be  sustained. 

*®®  It  is  only  necessary  to  consider  whether  an  innkeeper 
has  a  lien  on  goods  rightfully  in  the  possession  of  a  transient 
guest  when  such  goods  are  the  property  of  a  third  person. 

Two  questions  arise  for  our  consideration :  1.  Did  the  com- 
mon law  of  England,  on  and  prior  to  the  nineteenth  day  of 
April,  1775,  give  to  an  innkeeper  a  lien  on  goods  owned  by 
a  third  person  in  the  rightful  possession  of  a  guest  for  the 
value  of  his  guest's  entertainment f  2.  Apart  from  the  ques- 
tion whether  such  lien  was  so  given  by  the  common  law,  is 
the  act,  so  far  as  it  gives  a  lien  upon  goods  owned  by  a  third 
person  in  the  rightful  possession  of  the  guest,  a  violation  of 
our  constitution  t 

Americans  claim  the  common  law  of  England  as  their 
natural  heritage  and  shield:  Black's  Constitutional  Law,  9. 
The  universal  principle  (and  the  practice  has  conformed  to 
it)  has  been  that  the  common  law  is  our  birthright  and  in- 
heritance, and  that  our  ancestors  brought  hither  with  them 
upon  their  emigration  all  of  it  which  was  applicable  to  their 
situation.    The  whole  structure  of  our  present  jurisprudence 
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stands  upon  the  original  foundation  of  the  common  law:  1 
Story  on  the  Constitution,  sec.  157.  The  Continental  Con- 
gress in  its  declaration  of  rights  asserted  that  ''The  respec- 
tive colonies  are  entitled  to  the  common  law  of  England." 

In  the  first  constitution  of  this  state,  adopted  in  1777,  it 
is  provided  as  follows:  *'And  this  convention  doth  further, 
in  the  name  and  by  the  authority  of  the  good  people  of  this 
state,  ordain,  determine  and  declare  that  such  parts  of  the 
common  law  of  England,  and  of  the  statute  law  of  England 
and  Great  Britain,  and  of  the  acts  of  the  legislature  of  the 
colony  of  New  York,  as  together  did  form  the  law  of  the  said 
colony  on  the  nineteenth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  seventy-five,  shall  be 
and  continue  the  law  of  this  state,  subject  to  such  alterations 
and  provisions  as  the  legislature  of  this  state  shall,  from  time 
to  time,  make  concerning  the  same":  Section  35. 

Substantially  similar  provisions  were  included  in  the  second 
and  third  constitutions  of  this  state,  and  in  the  constitution 
of  *^*^  1894  (article  1,  section  16)  it  is  provided  as  follows: 
"Such  parts  of  the  common  law  and  of  the  acts  of  the  legis- 
lature of  the  colony  of  New  York,  as  together  did  form  the 
law  of  the  said  colony,  on  the  nineteenth  day  of  April,  one 
thousand  seven  hundred  and  seventy-five  ....  which  have 
not  since  expired,  or  been  repealed  or  altered;  ....  shall 
be  and  continue  the  law  of  this  state,  subject  to  such  altera- 
tions as  the  legislature  shall  make  concerning  the  same.  But 
all  such  parts  of  the  common  law,  and  such  of  the  said  acts, 
or  parts  thereof,  as  are  repugnant  to  this  constitution,  are 
hereby  abrogated." 

The  principles  and  rules  of  organized  society  found  in  the 
English  common  law  so  far  as  applicable  to  our  conditions 
became  and  continue  in  force  unless  abrogated  or  modified  by 
express  constitutional  or  statutory  enactments. 

Constitutions  and  statutes  should  be  construed  with  refer- 
ence to  the  doctrines  of  the  common  law:  Black's  Constitu- 
tional Law,  69;  6  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  270; 
b  Cyc.  377,  383. 

In  construing  the  constitutional  and  statutory  provisions 
which  provide  that  a  person  shall  not  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law,  it  should  not  be 
held  that  there  was  an  intention  by  convention  or  legislature 
to  forbid  or  in  any  way  affect  the  right  to  any  lien  upon 
property  which  had  been  recognized  and  sustained  by  the 
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common  law  and  thus  by  the  law  of  the  land.  The  writers 
in  encyclopedias  and  text-books  with  singular  unanimity  have 
asserted  that  an  innkeeper  has  a  lien  at  common  law  upon  all 
goods  in  the  rightful  possession  of  his  guest  for  the  value  of 
the  guest's  entertainment.     From  some  of  them  we  quote: 

The  American  and  English  Encyclopedia  of  Law  (second 
edition,  volume  16,  page  548)  says:  ** Corresponding  to  the 
extraordinary  liabilities  which  the  law  imposes  on  innkeepers 
is  the  extraordinary  privilege  of  a  lien  on  the  effects  of  guests 
for  the  amount  of  the  reasonable  charges  for  the  guest's  en- 
tertainment  It  is  essential  to  the  existence  of  the  lien 

that  the  goods  on  which  it  is  claimed  should  have  been  brought 
**®  to  the  inn  by  a  person  coming  in  the  character  of  a 
guest,  but  it  is  not  essential  that  the  guest  should  in  all  cases 
be  the  owner  of  the  goods." 

The  Encyclopedia  of  the  Laws  of  England  (volume  6,  page 
497)  says:  '*He  [an  innkeeper]  is  entitled  to  a  general  lien 
upon  all  goods  brought  by  tiie  guest  to  the  inn  for  the  board 
and  lodging  of  the  guest  and  his  servants  and  the  keep  of  his 
horses." 

The  Cyclopedia  of  Law  and  Procedure  (volume  22,  page 
1090)  says:  '* Where  a  guest  brings  to  an  inn  goods  ostensibly 
his,  the  lien  of  the  innkeeper  attaches  to  the  goods,  although 
they  were  in  fact  the  goods  of  a  third  person." 

In  Beale  on  Innkeepers  and  Hotels  (section  261,  page  182) 
the  language  just  quoted  from  the  Cyclopedia  of  Law  and 
Procedure  is  repeated. 

In  Wait's  Law  and  Practice  (fifth  edition,  volume  1,  655) 
it  is  said:  **The  law  gives  to  any  innkeeper  a  lien  whether 
the  goods  are  the  property  of  the  traveler  or  the  property 
of  third  parties  from  whom  it  has  been  hired  or  even  fraudu- 
lently taken  or  stolen,  if  the  innkeeper  has  no  notice  of  the 
wrong  and  acts  honestly." 

In  Parsons  on  Contracts  (seventh  edition,  volume  2,  page 
156)  it  is  said:  **An  innkeeper  has  a  lien  on  the  property 
of  the  guest  (not  on  his  person)  for  the  price  of  his  enter- 
tainment even  if  he  be  an  infant.  And  he  has  this  lien  on 
goods  brouj^ht  to  him  by  a  guest  although  they  belong  to 
another  person." 

In  Overton  on  the  Law  of  Liens  (section  123,  page  150) 
it  is  said:  "If  property,  goods,  horses  or  the  like  are  brought 
by  a  guest  to  an  inn  at  which  he  obtains  accommodations  and 
leaves  the  property  in  custody  of  the  innkeeper,  it  seems  the 
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lien  will  attach  thereto  whether  it  belong  to  a  guest  or  to 
a  third  person  for  whom  the  guest  is  bailee,  or  indeed  even 
if  it  had  been  stolen  by  the  guest.  For  the  innkeeper  is 
bound  to  receive  and  entertain  the  guest,  and  when  unaccom- 
panied by  any  suspicions  would  not  be  justified  in  inquiring 
into  the  title  to  the  property  delivered  by  the  guest  to  hi» 
possession.    Possession  is  prima  facie  evidence  of  ownership.'' 

•**  In  Edwards  on  the  Law  of  Bailments  (third  edition, 
section  474,  page  363)  it  is  said:  "The  relation  of  innkeeper 
and  guest  being  established,  the  lien  covers  the  goods,  bag- 
gage and  property  of  the  guest  and  all  such  things  as  the 
guest  brings  with  him ;  it  extends  to  whatever  the  guest  brings 
and  the  innkeeper  receives;  it  is  not  limited  to  property  of 

the  guests  or  to  things  of  material  or  intrinsic  value 

The  innkeeper  is  bound  to  receive  the  guest  and  cannot  stop 
to  investigate  his  title  to  the  property  he  brings  with  him, 
and  it  may  be  added  he  is  also  liable  for  the  safekeeping  of 
the  goods  though  they  may  be  the  property  of  a  third  per- 
son." 

In  Jones  on  Liens  (second  edition,  section  499,  page  303, 
volume  1)  it  is  said:  *'Thus  it  has  become  the  settled  law 
with  reference  to  this  lien  that  there  is  no  distinction  be- 
tween the  goods  of  a  guest  and  those  of  a  third  person  brought 
by  a  guest  and  in  good  faith  received  by  the  innkeeper  as 
the  property  of  the  guest.  The  innkeeper  cannot  investigate 
the  title  of  property  brought  by  his  guests,  and  is  bound  un- 
less there  is  something,  to  excite  suspicion  to  receive  not  only 
his  guest,  but  his  horse  or  other  property  brought  by  him 
as  belonging  to  him,  because  it  is  in  his  possession."  And 
in  section  501,  page  304,  it  is  said:  ''It  is  now  settled,  how- 
ever, that  the  lien  is  not  limited  to  such  things  as  a  guest 
ordinarily  takes  with  him.  An  innkeeper  who  receives  a 
piano  in  his  character  as  innkeeper,  believing  it  to  be  the 
property  of  his  guest,  is  entitled  to  a  lien  upon  it  for  his 
guest's  board  and  lodging,  although  in  fact  the  piano  is  the 
property  of  another  person  who  had  consigned  it  to  the  guest 
to  sell  on  commission." 

In  Schouler  on  Bailments  and  Carriers  (third  edition,  sec- 
tion 326,  page  327),  it  is  said:  "The  law  grants  him  [the 
innkeeper]  as  security  for  unpaid  charges  a  lien  upon  all 
movable  property  which  the  guest  may  have  brought  with 
him  to  the  house  and  placed  in  the  legal  custody  of  the  inn- 
keeper as  bailee.    Even  where  the  thing  belonged  to  a  third 
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person  and  the  guest  himself  had  only  a  bailee's  right  therein 
or  was  an  agent  for  the  owner,  the  innkeeper's  lien  will  at- 
tach, provided  only  he  received  the  property  on  the  faith  of 
the  innkeeping  •**  relation.  And  the  innkeeper's  knowl- 
edge that  the  guest  did  not  own  the  goods  does  not  affect 
the  case  unless  he  knew  that  the  possession  was  wrongful. 
....  An  innkeeper's  rightful  lien  ought  fairly  to  be  coex- 
tensive with  his  liability  for  all  such  property  of  other  per- 
sons." 

In  Story  on  Bailments  (ninth  edition,  section  476,  page 
446)  it  is  said:  ''It  has  been  said  that  the  horse  of  a  guest 
can  be  detained  only  for  his  own  meals,  and  not  for  the  meals 
and  expenses  of  the  guest.  The  reason  is  said  to  be  that  chat- 
tels are  in  the  custody  of  the  law  for  the  debt  which  arises 
from  the  thing  itself,  and  not  for  any  other  debt  due  from 
the  same  party,  for  the  law  is  open  to  all  such  debts  and 
doth  not  admit  private  persons  to  make  reprisal.  This  may 
be  correct  as  to  all  debts  than  the  debt  contracted  by  the 
party  as  a  guest,  but  there  seems  reason  to  doubt  whether  the 
lien  of  an  innkeeper  does  not  extend  to  all  the  goods  which 
a  guest  has  at  an  inn  for  all  his  expenses  there.  The  gen- 
eral rule  seems  in  favor  of  such  a  lien  whether  any  expense 
has  been  incurred  on  the  particular  goods  or  not.  The  cases 
cited  to  support  the  opposite  doctrine  do  not  seem  to  jus- 
tify it." 

In  Moncrieff  on  Liability  of  Innkeepers  (pages  55  to  56) 
it  is  said:  ''An  innkeeper  has  a  lien  for  the  reckoning  of  his 
guest  upon  all  those  goods  for  which  he  as  innkeeper  becomes 
liable.     His  lien  is  coextensive  with  his  liability,  neither  wider 

not  narrower This  lien  will  endure  even  as  against 

a  third  party  being  the  real  own^,  provided  that  the  inn- 
keeper when  he  undertook  the  custody  of  the  goods  did  not 
know  that  they  did  not  belong  to  his  guest." 

In  Co  wen's  Treatise  (sixth  edition,  volume  1,  page  359) 
it  is  said:  "His  [an  innkeeper's  lien]  for  the  keeping  of  the 
horse  or  other  property  of  his  guest  is  valid  as  against  the 
true  owner  although  the  guest  did  not  own  it,  and  even  when 
he  stole  it,  if  it  was  received  and  kept  without  knowledge  of 
the  facts." 

In  Wharton's  Law  of  Innkeepers  (page  118)  it  is  said: 
"The  innkeeper  has,  therefore,  a  lien  upon  all  goods  brought 

by  a  guest He  is  not  bound  to  inquire  whether  his 

guest  is  the  owner  of  goods  he  brings  with  him  to  the  inn. 
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•*•  but  only  whether  he  comes  as  a  guest,  but  he  is  bound 
to  receive  the  goods,  whatever  their  nature,  provided  he  has 
sufficient  acoommodation,  and  has,  therefore,  a  lien  upon  such 
goods  which  cannot  be  defeated  even  by  the  true  owner.** 

In  a  note  to  Calyes'  Case  (1  Smith's  Leading  Cases,  tenth 
edition,  page  11)  it  is  said:  ''By  the  common  law  an  inn- 
keeper has  a  lien  upon  all  the  goods  of  the  guest  brought 
to  the  inn  for  board  and  lodging  furnished  by  him  to  the 
guest  at  the  request  of  the  latter.  And  this  is  so  although 
the  goods  may  not  be  the  property  of  the  guest,  but  belong 
to  some  third  person,  provided  the  innkeeper  is  not  aware 
that  the  goods  are  not  the  property  of  the  guest." 

The  appellant  admits  that  the  courts  of  this  state  and  of 
England,  and  the  text-book  writers,  without  material  excep- 
tion, hold  that  an  innkeeper  has  at  common  law  the  right  to 
retain  all  of  the  goods  brought  by  a  guest  to  his  possession 
as  security  for  the  payment  of  his  charges  for  the  accommo- 
dation of  the  guest,  and  that  it  is  not  necessary  for  the  inn- 
keeper to  make  inquiry  as  to  the  ownership  of  the  goods  so 
brought  by  a  guest  into  his  possession;  but  he  asserts  that 
this  is  the  modem  rule,  and  not  the  rule  of  the  common  law 
of  England  prior  to  1775.  He  claims  that  the  modern  rule 
was  first  asserted  in  England  in  1856  (Snead  v.  Watkins,  1 
Com.  B.,  N.  S.,  267),  and  in  this  country  in  1864  (Jones  v. 
Morrill,  42  Barb.  623). 

A  brief  general  reference  to  the  common  law  will  aid  in 
considering  how  we  are  to  determine  what  a  rule  of  such 
common  law  was  at  a  given  time.  The  common  law  of  Eng- 
land is  of  great  antiquity.  It  consists  of  rules  established 
by  custom.  These  rules,  affected  as  they  were  in  their  incep- 
tion by  the  views,  habits  and  necessities  of  the  different 
peoples  which  mingled  in  the  early  history  of  the  Britons, 
were  principally  retained  in  memory  and  handed  down  from 
person  to  person  and  from  generation  to  generation  until  by 
custom  they  became  the  unwritten  law  of  the  realm.  Some 
of  these  rules  are  stated  in  the  earliest  codes  prepared  by  the 
Saxon  law-givers,  and  some  are  stated  in  subsequent  reported 
•**  decisions  in  contested  cases.  The  printed  reports  of  cases 
decided  for  many  years  subsequent  to  the  discontinuance  of 
the  Year  Books  were  prepared  by  unofficial  reporters,  and 
consisted  of  such  cases  as  were  selected  by  them  for  that  pur- 
pose and  the  same  case  was  sometimes  reported  by  more  than 
one  person  and  many  of  the  cases  so  reported  were  contra- 
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dictory  and  unsatisfactory.  It  is  obvious  that  where  a  par- 
ticular custom  was  not  stated  in  the  report  of  a  decision  in  a 
contested  case,  or  where  the  custom  in  such  case  was  not 
stated  by  the  writings  of  men  learned  in  the  law,  it  rested 
wholly  in  memory  or  a  generally  recognized  tradition.  The 
digests  and  even  the  treatises  on  legal  subjects  then,  as  now, 
followed  principally  along  the  lines  of  the  reported  deci- 
sions, and  it  is  not  even  in  recent  years  an  uncommon  thing 
to  discover  that  a  custom  or  principle  of  law  of  common 
knowledge  has  never  been  stated  in  a  reported  case.  Where 
recognized  printed  reports  of  the  English  courts  prior  to  1775 
show  that  the  common  law  on  any  particular  subject  was 
by  such  case  established  and  determined  as  therein  stated, 
such  reports  are  the  best  and  highest  evidence  of  such  com- 
mon law.  Where  the  rules  of  the  common  law  relating  to  a 
matter  under  consideration  are  not  expressly  stated  in  the 
reported  cases  of  the  English  courts  prior  to  1775,  the  state- 
ment of  the  courts  of  this  country  and  of  England  subsequent 
to  that  time,  especially  when  they  do  not  purport  to  modify 
the  common  law,  are  not  only  entitled  to  careful  considera- 
tion, but  to  great  weight  in  determining  the  common-law  rule 
prior  to  1775.  An  unreserved  statement  by  a  court  as  to  the 
common-law  rule  will,  in  the  absence  of  other  authority,  be 
assumed  to  be  based  upon  custom  and  the  unwritten  law  long 
antedating  such  time. 

Our  courts  have  frequently  asserted  that  at  common  law  an 
innkeeper  has  a  lien  upon  the  goods  of  his  guest  although 
such  goods  are  the  property  of  a  third  person :  Jones  v.  Mor- 
rill, 42  Barb.  623;  Betts  v.  Salisbury,  12  Alb.  L.  J.  337; 
Grinnell  v.  Cook,  3  Hill,  485,  38  Am.  Dec.  663;  Ingallsbee 
V.  Wood,  36  Barb.  452 ;  Briggs  v.  Todd,  28  Misc.  Rep.  208 ; 
Wilkins  v.  Earle,  8*^  3  Robt.  368,  44  N.  Y.  172,  4  Am.  Rep. 
655 ;  Smith  v.  Keyes,  2  T.  &  C.  650 ;  Hulett  v.  Swift,  33  N. 
r.  571,  88  Am.  Dec.  205;  Peet  v.  McGraw,  25  Wend.  653. 

The  common-law  rule  in  England  and  its  ancient  origin  is 
stated  by  Lord  Escher,  master  of  the  rolls,  in  Robins  v.  Grey 
[1895],  L.  R.  2  Q.  B.  D.,  501,  aa  follows:  ''I  have  no  doubt 
about  this  case.  I  protest  against  being  asked,  upon  some  new 
discovery  as  to  the  law  of  innkeeper's  lien,  to  disturb  a  well- 
known  and  very  large  business  carried  on  in  this  country  for 
centuries.  The  duties,  liabilities  and  rights  of  innkeepers 
with  respect  to  goods  brought  to  inns  by  guests  are  founded 
not  upon  bailment,  or  pledge,  or  contract,  but  upon  the  cus- 
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torn  of  the  realm  with  regard  to  innkeepers.  Their  rights 
and  liabilities  are  dependent  npon  that  and  that  alone;  they 
do  not  come  under  any  other  head  of  law.  What  is  the  lia- 
bility of  an  innkeeper  in  this  respect  t  If  a  traveler  comes 
to  an  inn  with  goods  which  are  his  luggage — I  do  not  say 
his  personal  luggage,  but  his  luggage — ^the  innkeeper  by  the 
law  of  the  land  is  bound  to  take  him  and  his  luggage  in. 
The  innkeeper  cannot  discriminate  and  say  that  he  will  take 
in  the  trayeler  but  not  his  luggage.  If  the  traveler  brought 
something  exceptional  which  is  not  luggage — such  as  a  tiger 
or  a  package  of  dynamite — ^the  innkeeper  might  refuse  to 
take  it  in;  but  the  custom  of  the  realm  is  that  unless  there 
is  some  reason  to  the  contrary  in  the  exceptional  character 
of  the  things  brought,  he  must  take  in  the  traveler  and  his 
goods.  He  has  not  to  inquire  whether  the  goods  are  the  prop- 
erty of  the  person  who  brings  them  or  some  other  person. 
If  he  does  so  inquire,  the  traveler  may  refuse  to  tell  him, 
and  may  say,  *What  business  is  that  of  yours  t  I  bring  the 
goods  here  as  my  luggage,  and  I  insist  upon  your  taking 
them  in,'  and  then  the  innkeeper  is  bound  by  law  to  take 
them  in,  or  he  may  say:  'They  are  not  my  property,  but 
I  bring  them  here  as  my  luggage  and  I  insist  upon  your  tak- 
ing them  in.'  ...  .  Then  the  innkeeper's  liability  is  not  that 
of  bailee  or  pledgee  of  goods ;  he  is  bound  to  keep  them  safely. 
It  signifies  not,  so  far  as  that  obligation  is  **•  concerned, 
if  they  are  stolen  by  burglars,  or  by  servants  of  the  inn,  or 
by  another  guest,  he  is  liable  for  not  keeping  them  safely 
unless  they  are  lost  by  the  fault  of  the  traveler  himself. 
That  is  a  tremendous  liability;  it  is  a  liability  fixed  upon  the 
innkeeper  by  the  fact  that  he  has  taken  the  goods  in,  and  by 
law  he  has  a  lien  upon  them  for  the  expense  of  keeping  them 
as  well  as  for  the  cost  of  the  food  and  entertainment  of  the 
traveler.  By  law  that  lien  can  be  enforced  not  only  as 
against  the  person  who  has  brought  the  goods  to  the  inn, 
but  against  the  real  and  true  owner  of  them.  That  has  been 
the  law  for  two  or  three  hundred  years,  but  to-day  some  ex- 
pressions used  by  judges,  and  some  questions  (immaterial, 
as  it  seems  to  me)  which  have  been  left  to  juries,  are  relied 
on  to  establish  that  if  the  innkeeper  knows  that  the  goods 
are  not  the  goods  of  the  person  who  brings  them  to  the  inn, 
he  may  refuse  to  take  them  in;  or  if  he  does  take  them  in, 

he  has  no  lien  upon  them Now,  is  there  any  decided 

case  in  which  it  has  been  held  that,  although  they  have  been 
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brought  to  an  inn  as  the  luggage  of  the  traveler  and  received 
as  such  by  the  innkeeper,  he  has  no  lien  upon  them  if  he 
knows  that  they  are  not  the  goods  of  the  traveler!    There 

is  not  one  such  case  to  be  found  in  the  books If  we 

were  to  accede  to  the  argument  for  the  appellants,  we  should 
be  making  a  new  law,  and  our  decision  would  produce  in 
very  many  cases  great  confusion  and  hardship.  I  am  of 
opinion  that  an  innkeeper  is  bound  to  take  in  goods  with 
which  a  person  who  comes  to  the  inn  is  traveling  as  his 
goods,  unless  they  are  of  an  exceptional  character;  that  the 
innkeeper's  lien  attaches,  and  that  the  question  of  whose  prop- 
erty they  are,  or  of  the  innkeeper's  knowledge  as  to  whose 
property  they  are,  is  immaterial." 

It  is  assumed  by  counsel  that  there  were  but  four  cases 
(and  we  have  found  no  more)  reported  from  the  English 
courts  prior  to  1775  involving  the  right  of  an  innkeeper  to 
retain,  until  his  charges  were  paid,  the  property  of  a  third 
person  in  the  possession  of  his  guest.    These  cases  are  Skip- 

with  V. the  Innkeeper,  [1612]  1  Bulst.  170,  Robinson 

V.  «*^  Walter,  [1617]  3  Bulst.  269,  Poph.  127,  1  RoUe,  449, 
Stirt  V.  Drungold,  [1617]  14  Jac.  650,  and  York  v.  Grind- 
stone, [1703]  1  Salk.  388,  2  Ld.  Raym.  866. 

Each  of  the  cases  so  reported  is  a  claim  of  lien  for  the  keep 
of  a  horse  which  had  been  brought  to  the  innkeeper  by  one 
not  the  owner  thereof.  In  the  first  case  it  does  not  clearly 
appear  that  the  person  who  brought  the  horse  to  the  inn  was 
personally  a  guest  of  the  innkeeper.  The  chief  justice  being 
absent,  the  other  members  of  the  court  were  evenly  divided 
upon  the  question  as  to  whether  the  innkeeper  could  retain 
the  horse  until  he  be  paid  and  satisfied  for  his  meat.  The 
lien  was  asserted  for  the  reason,  and  two  of  the  judges  held, 
''That  the  innkeeper  here  is  not  bound  to  take  knowledge  of 
the  true  owner  of  this  horse  thus  left  to  stand  in  his  inn  at 
hay  by  another." 

In  the  second  case  the  claim  of  lien  is  wholly  for  the  keep 
of  the  horse  against  which  the  lien  is  claimed.  The  horse 
had  been  left  with  the  innkeeper  for  half  a  year,  and  it  was 
resolved  by  the  court  ''That  the  defendant's  plea  was  good, 
for  the  innkeeper  was  compellable  to  keep  the  horse,  and  not 
bound  at  his  peril  to  take  notice  of  the  owner  of  the  horse. 
And  by  the  custom  of  Lond.  if  a  horse  be  brought  to  a  com- 
mon inn  where  he  hath  (as  it  is  commonly  said)  eaten  out 
his  head,  it  is  lawful  for  the  innkeeper  to  sell  him,  .  •  •  • 
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and  there  is  a  difference  where  the  law  compels  a  man  to  do 
a  thing  and  where  not." 

In  one  of  the  reports  it  appears  that  one  of  the  judges,  in 
addition  to  holding  that  the  innkeeper  was  entitled  to  a  lien 
because  he  was  compelled  to  receive  the  horse,  also  said  that 
**The  owner  would  have  had  to  find  meat  for  his  horse,  and 
for  that  reason  it  is  right  he  should  satisfy  it  now  to  the  inn- 
keeper, for  he  will  not  be  to  a  greater  charge  than  he  must 
have  been  if  he  himself  had  fed  him." 

In  the  third  case  a  horse,  saddle,  bridle  and  saddle-cloth 
were  brought  to  the  inn.  The  innkeeper  claimed  a  lien  on 
the  horse  for  its  keep,  which  claim  was  sustained ;  the  report 
**®  further  says:  "But  some  question  was  made  whether  he 
might  retain  the  saddle,  bridle  and  cloth  as  well  as  the  horse." 

And  in  the  fourth  case  the  lien  was  sustained  upon  the 
ground  that  the  innkeeper  was  bound  to  receive  and  enter- 
tain guests  and,  therefore,  might  detain  the  goods  of  guests 
till  pa>Tnent. 

The  question  as  to  an  innkeeper's  general  lien  upon  all  the 
goods  and  property  in  the  possession  of  his  guest  was  not  liti- 
gated and  is  not  determined  in  either  of  said  four  cases. 
The  decision  in  each  of  said  cases  is  principally  important  at 
this  time  because  of  the  reasons  given  for  sustaining  the  lien. 
We  have  seen  that  while  in  each  of  the  four  cases  the  lien 
could  have  been  sustained  as  a  special  and  particular  lien,  it 
was  also  and  principally  sustained  because  of  the  fact  that  an 
innkeeper  is  compelled  to  receive  a  guest  and  his  goods,  and 
is  not  required  to  make  inquiry  as  to  the  true  owner  of  the 
goods  so  in  the  possession  of  his  guest,  and  that  because  he  is 
so  bound  to  receive  the  guest  and  his  goods  he  is  allowed  a  lien 
for  his  reasonable  charges  in  connection  therewith.  In  the 
early  decisions  there  is  some  confusion  as  to  whether  an  inn- 
keeper had  a  general  lien  for  his  charges  on  the  goods  brought 
by  a  guest  to  the  inn,  or  whether  the  lien  was  solely  upon  the 
particular  property  benefited  or  preserved.  The  special  or 
particular  lien  as  distinguished  from  a  general  lien  is  based 
upon  the  benefit  derived  by  the  owner  of  the  particular  prop- 
erty in  having  it  improved  or  preserved  as  in  the  case  of  a 
disabled  or  derelict  ship  at  sea,  in  which  case  salvage  is  al- 
lowed. .Where  the  lien  is  based  upon  the  fact  that  the  per- 
son or  property  has  been  benefited  or  preserved  by  the  inn- 
keeper in  furnishing  accommodation  and  food  therefor,  the 
ownership  of  the  property  is  immaterial    The  lien  extends 
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only  to  the  property  benefited  or  preserved,  even  if  it  is 
brought  to  the  inn  by  the  owner.  Little,  if  any,  claim  on 
which  to  base  a  particular  lien  could  be  made  against  inani- 
mate objects.  Such  a  lien  would  not  answer  the  demands  of 
public  policy  in  the  case  of  an  innkeeper  and  his  guest.  The 
liability  of  an  innkeeper  at  common  law  as  a  bailee  is  not 
questioned.  **®  Public  policy  required  that  an  innkeeper 
should  receive  as  guests  all  travelers  applying  to  him  for 
accommodation,  together  with  the  luggage  and  property  in 
their  possession.  The  innkeeper  became  responsible  for  the 
personal  safety  of  the  guest  and  an  insurer  of  the  luggage 
and  personal  property  in  his  possession  against  all  loss  and 
damage  not  occasioned  by  the  act  of  God,  the  public  enemy 
or  the  negligence  of  the  guest  himself.  Prom  a  time  prior  to 
1775  the  general  lien  of  an  innkeeper  upon  the  goods  owned 
by  the  guest  has  been  conceded,  and  it  is  not  now  disputed  by 
the  appellant.  The  reason  for  the  general  lien  is  as  appli- 
cable against  the  property  of  third  persons  in  the  possession 
of  the  guest  as  against  the  property  of  the  guest  himself. 
Because  the  innkeeper  was  compelled  to  receive  the  traveler 
and  accept  the  extraordinary  liability  which  extends  not  only 
to  the  luggage  and  personal  property  owned  by  the  traveler 
but  to  the  luggage  and  personal  property  in  his  possession 
although  owned  by  another,  it  was  necessary  to  give  to  the 
innkeeper  a  compensatory  lien  for  his  charges  to  make  the 
maintenance  of  inns  desirable.  The  extraordinary  liability 
and  the  lien  are  concurrent,  and  go  hand  in  hand,  and  together 
make  up  the  rule  founded  on  public  policy. 

The  four  old  cases  especially  called  to  our  attention  recog- 
nize the  reason  for  the  rule,  and  to  that  extent  justify  the 
claim  that  such  lien  was  given  even  against  the  property  of 
third  persons  prior  to  1775.  In  no  one  of  the  cases  reported 
since  1775  either  in  this  state  or  in  England  where  an  alleged 
lien  by  an  innkeeper  against  the  goods  of  a  third  person  has 
been  sustained  has  it  been  suggested  that  the  court  was 
thereby  extending  the  common-law  rule  as  it  existed  in  Eng- 
land prior  to  1775.  In  each  case  the  lien  is  sustained  upon 
the  common  law  as  it  existed  at  the  time  the  decision  was 
made,  which  rule  could  not  then  have  existed  except  by  reason 
of  a  custom  which  had  continued  for  such  a  period  of  time 
that  the  memory  of  man  runneth  not  to  the  contrary.  The 
statutory  rule  adopted  by  this  state  in  1879  does  not,  in  our 
judgment,  extend  the  rule,  so  far  as  it  relates  to  the  property 
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•^  of  a  third  person  in  the  lawful  possession  of  a  guest,  be- 
yond the  rule  of  the  common  law  as  it  existed  prior  to  1775. 

The  reason  for  the  rigorous  rule  of  the  common  law  is  well 
stated  in  Crapo  v.  Rockwell,  48  Misc.  Rep.  1.  Although  the 
conditions  which  existed  when  the  rule  was  established  at  com- 
mon law  have  materially  changed,  the  same  considerations  of 
public  policy  justify  the  maintenance  of  the  rule  at  the  pres- 
ent time.  So  our  courts  have  held  from  time  to  time.  Thus 
in  Hulett  v.  Swift,  33  N.  Y  571,  88  Am.  Dec.  205,  refer- 
ring  to  the  responsibility  of  an  innkeeper  for  the  safekeep- 
ing of  property  committed  to  his  custody  by  a  guest,  this 
court  say:  ''This  custx)m,  like  that  in  the  kindred  case  of  the 
common  carrier,  had  its  origin  in  considerations  of  public 
policy The  safeguards  of  which  the  law  gave  assur- 
ance to  the  wayfarer  were  akin  to  those  which  invested  each 

English  home  with  the  legal  security  of  a  castle The 

considerations  of  public  policy  in  which  the  rule  had  its  ori- 
gin forbid  any  relaxation  of  its  vigor The  growth  of 

commerce  and  increased  facilities  of  communication  have  so 
multiplied  the  class  for  whose  security  it  was  designed  that 
its  abrogation  would  be  the  removal  of  a  safeguard  against 
fraud  in  which  almost  every  citizen  has  an  immediate  inter- 
est  The  traveler  is  entitled  to  claim  entire  safety  for 

his  goods  as  against  the  landlord  who  fixes  his  own  measure 
of  compensation  and  holds  the  property  in  pledge  for  the 
payment  of  his  charges  against  the  owner.  ....  The  rule  is 
a  salutary  one,  and  should  be  steadily  and  firmly  upheld, 
subject  to  the  statutory  regulations  for  the  protection  of  hotel 
proprietors  from  fraud  and  negligence  on  the  part  of  their 
guests":  See  Wilkins  v.  Earle,  44  N.  Y.  172,  4  Am.  Rep.  658. 

In  Briggs  v.  Todd,  28  Misc.  Rep.  210,  it  is  said:  **In  the 
mammoth  hotel  of  to-day  with  its  numberless  rooms,  its  army 
of  servants,  its  incessant  stream  of  arriving  and  departing 
transients,  the  property  of  the  guest  is  at  the  mercy  of  many 
people.  His  own  room  is  necessarily  accessible  to  a  number 
of  the  employes  of  the  hotel,  where  fraud  or  neglect  may  sub- 
ject ^^*  him  to  loss.  He  cannot  prevent  the  injury  and  after 
he  has  suffered  it  he  is  powerless  to  detect  or  prove  guilt.  The 
stranger  disappears,  and  the  servants  protest  ignorance  and 

innocence Considerations  of  public  policy  which,  in 

the  interest  of  commercial  prosperity  and  social  welfare,  re- 
quire that  intercourse  in  and  between  cities  and  towns  be  fuUf 
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free  and  secure — ^preserve  and  reaffirm  the  wisdom  of  the  an- 
cient rule.*' 

In  Adams  v.  New  Jersey  Steamboat  Co.,  151  N.  T.  163,  56 
Am.  St.  Rep.  616,  45  N.  E.  369,  34  L.  R.  A.  682,  this  court 
sustained  a  recovery  against  the  steamboat  company  for  loss 
by  a  passenger  of  his  personal  effects,  appljdng  the  rule  of 
the  common  law  as  to  liability  between  the  plaintiff  and  the 
defendant  in  that  case,  and  said:  **No  good  reason  is  apparent 
for  relaxing  the  rigid  rule  of  the  common  law  which  applies 
as  between  innkeeper  and  guest,  since  the  same  considerations 
of  public  policy  apply  to  both  relations." 

The  right  which  an  innkeeper  has  to  require  payment  in 
advance  for  the  accommodation  of  a  guest  in  view  of  the 
uncertain  length  of  time  that  the  guest  may  stay  at  the  inn 
and  the  uncertainty  in  regard  to  what  may  be  required  by 
the  guest  in  the  way  of  accommodation  from  day  to  day  is 
insufficient  as  a  practical  means  of  protection  to  the  inn- 
keeper. Unless  the  innkeeper's  lien  extends  to  all  the  lug- 
gage and  goods  which  the  guest  brings  to  the  inn,  and  for 
which  the  innkeeper  becomes  responsible  as  an  insurer,  an 
opportunity  is  afforded  by  which  great  fraud  might  be  perpe- 
trated upon  the  innkeeper  through  a  relative  or  other  person 
claiming  the  ownership  of  the  luggage  and  goods  in  the  pos- 
session of  the  guest.  So  long  as  public  policy  requires  that 
an  innkeeper  be  held  to  the  extraordinary  and  severe  respon- 
sibility prescribed  by  the  common  law,  the  same  considera^ 
tions  of  public  policy  require  that  the  rule  of  the  common 
law  be  retained  in  its  entirety,  and  that  the  innkeeper  have 
a  lien  upon  the  luggage  and  goods  in  the  possession  of  the 
guest  for  payment  of  his  reasonable  charges.  All  property 
is  held  subject  to  such  general  regulations  as  are  necessary  to 
the  common  good  and  the  public  welfare. 

^^^  The  courts  have  sustained  a  statute  authorizing  the 
seizure  and  sale  of  any  goods  or  chattels  in  the  possession  of 
a  tax  debtor:  Hersee  v.  Porter,  100  N.  Y.  403,  3  N.  E.  838. 
In  that  case  this  court  said:  ''For  the  purpose  of  collecting 
the  tax  the  actual  ownership  in  contemplation  of  the  statute 
follows  the  actual  possession." 

Distress  for  rent,  abolished  by  statute  (Laws  1846,  e.  374), 
was  permitted  even  against  the  property  of  a  stranger  found 
on  the  demised  premises. 

The  owner  of  real  property  who  owns  it  or  permits  it  to  be 
occupied  by  a  tenant  for  the  sale  of  intoxioating  liquors  may, 
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be  subjected  by  statute  to  a  personal  liability  to  one  injured 
in  person  or  property  by  or  in  consequence  of  the  intoxication 
of  any  person  who  obtained  the  liquor  producing  the  intoxi- 
cation (even  lawfully)  in  whole  or  in  part  on  such  real  prop- 
erty: Bertholf  v.  O'Reilly,  74  N.  T.  509,  30  Am.  Rep.  323. 

A  law  subjecting  the  logs  of  one  owner  in  a  log  boom  to  a 
lien  for  fees  due  a  surveyor-general  for  surveying  and  scaling 
all  the  logs  in  the  boom,  including  those  of  other  owners,  is 
valid :  Lindsay  &  Phelps  Co.  v.  Mullen,  176  U.  S.  126,  44  L. 
ed.  400. 

This  court  is  now  concerned  in  the  provisions  of  the  act 
in  question  except  as  herein  stated.  We  have  seen  that  the 
act  does  not  extend  the  rule  beyond  that  established  at  com- 
mon law  or  beyond  the  requirements  of  public  policy,  and  the 
statute  in  so  far  as  we  have  stated  is,  therefore,  constitutional. 

The  judgment  of  the  appellate  division  should  be  sustained. 

Cullen,  C.  J.,  Gray,  O'Brien,  Vann,  Werner  and  Willard 
Bartlett,  JJ.,  concur. 

Judgment  affirmed. 


Innkeepers '  Liens  are  discussed  in  the  note  to  Wertheimer-Swarta  Co. 
V.  Hotel  ete.  Co.,  107  Am.  St  Bep.  868. 


STRONQB  V.  KNIGHTS  OF  PYTHIAS. 

[189  N.  Y.  346,  82  N.  E.  433.] 

SVIDENOE  Admissible  for  One  Purpose  Only  Ib  not  to  1>e 

Considered  for  Another. — Evidence  which  is  purely  hearsay  and  in- 
competent as  to  one  issue,  but  admissible  as  to  another,  is  not  to  be 
considered  as  bearing  on  the  former,     (p.  906.) 

INSUBAKCE  in  Beneficial  AseociationB,  Bights  of  Beneficiary, 
When  Protected  by  Contract  from  Impairment  by  the  Person  Whose 
Life  is  Insured. — ^If  a  man  makes  an  agreement  with  his  sister  in  law 
that  if  she  and  her  husband  will  give  up  their  home  in  one  city  and 
remove  to  another,  and  will  at  the  latter  place  take  care  of  such  man 
while  he  chooses  to  remain  with  them,  he  will  make  her  the  bene- 
ficiary in  a  certificate  of  insurance  in  a  beneficial  association  to  be 
issued  upon  his  life,  and  the  certificate  is  thereupon  accordingly 
obtained  and  the  contract  performed  upon  her  part,  he  has  not  the 
right  to  subsequently  cancel  the  designation  and  substitute  another 
person  as  beneficiary,     (p.  906.) 
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BENEFIOIAL  ASSOCIATION',  Estoppel  Against,  to  Contest 
tlie  Bight  of  a  Person  to  be  Made  a  Beneficiary. — ^If  the  certificate 
issued  \>y  a  beneficial  association  insuring  the  life  of  a  member  makes 
his  sister  in  law  the  beneficiary,  disclosing  her  relation  to  him,  the 
association,  after  receiving  payment  of  the  accruing  dues,  is  estopped 
upon  his  death  to  defend  against  her  on  the  ground  that  she  was  not 
a  proper  person  to  be  designated  as  beneficiary,     (p.  908.) 

S.  Livingston  Samuels,  for  the  appellant. 
James  C.  de  La  Mare,  for  the  respondent. 

«^  HISCOCK,  J.  While  the  courts  below  have  taken  a 
different  view,  we  regard  the  controlling  question  in  this  case 
the  one  whether  a  member  of  a  mutual  benefit  association  may 
so  procure  a  beneficiary  to  be  designated  and  a  certificate  to 
be  issued  to  him  for  a  valuable  consideration  that  the  member 
will  by  such  latter  circumstance  be  prevented  from  exercising 
the  privilege  ordinarily  possessed  in  such  an  association  of 
changing  his  beneficiary  as  often  as  desired. 

Our  view  is  that  he  will  be  prevented  from  changing  and 
canceling  the  designation  of  the  beneficiary  who  has  been 
made  such  for  a  valuable  consideration. 

The  facts  which  present  and  lead  to  the  consideration  of 
this  question  are  as  follows: 

One  Irvine  was  a  member  of  the  Endowment  Rank,  Knights 
of  Pythias.  He  was  living  in  New  York  and  was  seriously 
sick.  He  made  an  agreement  with  his  sister  in  law,  the  ap- 
pellant, which  is  evidenced  by  the  testimony  of  herself  and 
her  husband  and  by  some  other  testimony,  that  if  she  and 
her  husband  would  give  up  their  home  in  New  York  and 
take  a  cottage  in  New  Jersey  and  take  him  along,  and  if  the 
appellant  would  nurse  and  take  care  of  him  while  he  chose  to 
remain  with  them,  he  would  make  her  the  beneficiary  in  his 
certificate  in  the  association  in  question.  This  arrangement 
was  carried  out,  and  while  Irvine  desired  to,  he  lived  with  his 
sister  in  law  and  was  nursed  and  cared  for  by  her.  A  few 
days  after  the  agreement  was  made  the  certificate  in  suit  was 
^*®  taken  out,  naming  appellant  as  beneficiary,  and  was  deliv- 
ered to  her  and  ever  since  has  remained  in  her  possession. 

Subsequently  Irvine  went  to  Texas  and  thereafter  at- 
tempted to  cancel  the  designation  of  appellant  as  beneficiary 
and  to  substitute  another  person.  The  by-laws  of  the  associa- 
tion provided  that  a  change  of  beneficiary  might  be  made  at 
any  time  and  as  often  as  desired,  the  consent  of  existing  bene- 
ificiaries  not  being  required;  also,  in  substance,  that  the  appli- 
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cation  for  change  should  be  made  to  and  passed  upon  by  the 
** board  of  control,"  and  **in  case  a  member  desiring  to  change 
his  beneficiary  should  (shall)  be  unable  to  surrender  the  orig- 
inal certificate  then  in  force  by  reason  of  any  act  or  refusal  of 
the  beneficiary  named  therein  or  fraud  or  other  cause,  the 
board  of  control  might  (may)  issue  a  new  certificate  on  proof 
of  the  facts  by  affidavit  of  the  member  and  the  execution  by 
him  of  such  instruments  of  release  or  indemnity  as  should 
(shall)  be  deemed  necessary."  The  certificate  issued  to  ap- 
pellant provided  ''that  the  beneficiary  herein  designated  shall 
acquire  no  interest  whatever  in  the  certificate  nor  in  the  in- 
demnity fund  until  the  benefit  shall  have  lawfully  accrued  by 
reason  of  the  death  of  said  member,  and  no  subsequent  change 
in  the  beneficiary  shall  have  been  made."  When  Irvine  at- 
tempted to  cancel  the  designation  of  appellant  and  designate 
a  new  beneficiary,  the  latter  refused  to  give  up  the  certificate 
which  had  been  delivered  to  her,  and,  therefore,  the  former 
was  unable  to  comply  with  the  regulations  of  the  association 
by  delivering  the  old  certificate  in  connection  with  his  appli- 
cation for  a  new  one.  He,  however,  submitted  such  letters 
and  affidavits  that  in  accordance  with  the  by-laws  he  would 
naturally  be  entitled  to  a  new  certificate  upon  giving  indem- 
nity, and  he  was  informed  that  if  he  would  forward  a  bond 
in  an  amount  specified  his  application  for  a  new  certificate 
would  doubtless  be  passed  upon  favorably.  He  died,  however, 
before  complying  with  this  requirement. 

It  has  been  claimed,  and  thus  far  held  in  effect,  that  Irvine 
had  a  perfect  right  to  designate  a  new  beneficiary;  that  he 
did  all  that  was  in  his  power  to  accomplish  such  new  designa- 
tion, ^'^  and  that  he  was  prevented  from  complying  with  the 
requirement  for  a  surrender  of  the  old  certificate  by  the 
wrongful  refusal  of  the  appellant  to  deliver  the  same  up,  and 
that  within  the  principles  of  Lahey  v.  Lahey,  174  N.  T.  146^ 
95  Am.  St  Rep.  554,  66  N.  E.  670,  61  L.  R.  A.  791,  such 
wrongful  act  of  appellant  should  not  be  allowed  to  prevent  the 
new  designation,  but  that  the  same  should  be  regarded  as  hav* 
ing  been  made. 

It  is  ui^ed  in  behalf  of  the  appellant  in  this  connection 
that  this  case  differs  from  the  Lahey  case,  in  that  Irvine  had 
the  right  which  the  member  there  did  not  have  of  secunng  a 
new  designation  in  spite  of  the  fact  that  he  did  not  produce 
the  old  certificate  by  giving  a  bond  of  indemnity,  and  that» 
therefore,  his  application  should  not  have  the  benefit  of  the 
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principles  which  were  applied  in  that  case.  It  is  also  said 
that  the  person  whom  Irivine  desired  to  designate  in  the  place 
of  appellant  did  not  occupy  such  relationship  to  him  as  would 
permit  her  designation.  Because  of  the  view  which  we  take 
upon  the  other  question  alreiady  mentioned  we  shall  assume 
without  now  deciding  that  Irvine  desired  to  designate  a  proper 
person,  and  what  he  did  and  attempted  to  do  in  the  way  of 
making  such  designation  would  have  brought  him  within  the 
principles  of  the  Lahey  case  if  appellant's  conduct  in  refusing 
to  give  up  her  certificate  was  without  justification  and  wrong- 
ful. Of  course,  if  it  was  not  without  justification  and  wrong- 
ful, then  the  fundamental  fact  is  lacking  which  served  as 
the  basis  for  the  Lahey  decision,  and  so  we  come  directly  to 
the  consideration  of  her  conduct 

As  we  judge  of  the  proceedings  upon  the  trial  there  was  no 
dispute  either  in  testimony  or  argument  that  the  contract 
claimed  in  behalf  of  appellant  with  Irvine  was  made.  The 
case  was  apparently  tried  by  the  counsel  for  the  respondent, 
as  it  has  thus  far  been  decided,  upon  the  theory  that  such 
contract  was  immaterial.  There  was  no  cross-examination 
'  either  of  the  appellant  or  of  her  husband  upon  this  point. 
As  already  stated,  their  evidence  was  corroborated  by  other 
testimony  and  circumstances.  It  is  true  that  respondent  put 
in  evidence  without  objection  some  letters  by  Irvine  to  the 
^^  association  which  denied  appellant's  present  claim  that 
she  acquired  the  certificate  for  value.  These  documents,  how- 
ever, were  competent  evidence  under  the  other  defenses  urged 
by  respondent,  and  they  were  received  after  the  statement 
by  its  counsel  that  "We  have  no  evidence  to  contradict  it*' — 
that  is,  the  claim  of  a  designation  for  value.  The  latter 
evidence,  therefore,  which  was  purely  hearsay  and  incompe- 
tent upon  this  point,  is  not  to  be  regarded  as  offered  for  the 
purpose  of  contradicting  appellant's  testimony:  Dayton  v. 
Parke,  142  N.  Y.  391,  396,  397,  37  N.  E.  642 ;  Lehman  v.  Frank, 
19  Aj)p.  Div.  442,  444,  46  N.  T.  Supp.  761. 

In  fact,  we  do  not  understand  it  to  be  claimed  upon  this 
appeal  that  there  was  any  issue  of  fact,  and  we  think  we  are 
fully  justified  in  regarding  it  as  established  as  a  matter  of 
law  that  the  contract  claimed  by  appellant  was  made:  Hull 
V.  Littauer,  162  N.  Y.  569,  572,  57  N.  E.  102 ;  Second  Nat. 
Bank  of  Morgantown  v.  Weston,  172  N.  Y.  250,  258,  64  N.  E. 
949. 
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Thus  assuming  that  a  contract  was  made  by  a  member  for 
a  valuable  consideration  to  take  out  a  certificate  for  the  bene- 
fit of  appellant,  it  seems  to  us  very  clear  after  the  certificate 
has  been  taken  out  and  the  consideration  fully  furnished  by 
the  beneficiary,  the  member  wiU  not  be  allowed  to  destroy 
the  rights  of  his  creditor  by  a  new  certificate  naming  a  new 
beneficiary.  We  do  not  regard  the  by-laws  and  provisions 
of  the  certificate  or  the  authorities  called  to  our  attention 
providing  for  and  upholding  the  right  of  a  member  to  change 
the  designation  of  his  beneficiary  as  often  as  desired  without 
the  consent  of  the  latter  as  at  all  applicable  to  such  a  case  as 
this.  They  relate  to  a  case  where  voluntarily  and  gratui- 
tously designation  has  been  made  of  a  beneficiary  who,  in  the 
language  of  the  certificate,  has  acquired  **no  interest  what- 
ever in  the  certificate  nor  in  the  indemnity  fund."  But  can 
there  be  any  doubt  that  a  member  of  one  of  these  associations 
might  say  to  a  person  that  if  the  latter  would  loan  him  a 
a  thousand  dollars  he,  the  member,  would  take  out  a  certificate 
designating  the  creditor  as  beneficiary  as  security  for  such 
loan,  such  designation  not  to  be  canceled  or  changed  ^'^  with- 
out the  consent  of  the  creditor,  and  that  this  contract  and 
agreement  would  estop  and  prevent  the  member  from  chang- 
ing the  designation,  whatever  might  be  the  ordinary  privileges 
and  regulations  as  between  him  and  the  association  when  no 
rights  of  a  third  party  had  intervened!  While  the  agree- 
ment detailed  by  appellant  is  not  in  terms  as  complete  as  the 
one  assumed,  we  think  it  is  just  as  effective,  because  what  the 
parties  have  omitted  specifically  to  say  as  between  themselves 
the  law  says  for  them.  Irvine  agreed  that  he  would  procure 
the  certificate  to  be  issued  designating  appellant  as  beneficiary 
if  she  and  her  husband  would  establish  a  new  home,  take  him 
with  them  and  care  for  and  nurse  him  in  his  sickness.  The 
appellant  performed  her  part  of  the  contract  and  Irvine  per- 
formed his  so  far  as  procuring  the  certificate  to  be  issued  was 
concerned,  and  the  law  now  prohibits  him  from  destroying 
the  rights  which  appellant  has  acquired  in  the  certificate  for 
a  valuable  consideration. 

Independent,  however,  of  any  original  reasoning  which 
may  be  indulged  in  upon  this  proposition,  the  decisions 
already  made  seem  clearly  to  establish  the  rights  of  appellant 
as  claimed  by  her. 

In  Conselyea  v.  Supreme  Council  Am.  L.  of  H.,  3  App.  Div. 
464,  38  N.  Y.  Supp.  248,  aflSrmed,  without  opinion,  157  N,  Y. 


Oct.  1907.]     Strdngb  v.  Knights  of  Pythias.  907 

719,  53  N.  E.  1124,  it  appeared  that  the  certificate  had  been 
issued  to  the  husband  for  the  benefit  of  his  wife,  the  plaintiff, 
as  part  of  a  separation  agreement,  the  husband  agreeing  not 
to  change  the  beneficiary  named  in  the  certificate,  and  the 
wife  agreeing  to  maintain  the  insurance,  which  she  subse- 
quently did.  In  violation  of  his  agreement  the  husband  en- 
deavored to  withdraw  from  the  council  and  surrender  his 
benefit  certificate.  It  was  held  that  this  attempt  was  in  viola- 
tion of  the  laws  of  the  council,  but  it  was  also  held  that  the 
certificate  had  passed  into  the  possession  of  the  plaintiff  under 
circumstances  which  vested  the  title  thereto  in  her  for  value, 
and  that  her  rights  in  and  to  the  certificate  having  been  se- 
cured for  value,  she  could  not  be  deprived  of  them  in  the 
absence  of  any  law  of  the  order  which,  regardless  ***  of  her 
equities  and  legal  rights,  would  destroy  the  validity  of  the 
certificate. 

In  Webster  v.  Welch,  57  App.  Div.  558,  68  N.  Y.  Supp.  55, 
a  mutual  benefit  insurance  company  had  issued  a  certificate 
upon  the  life  of  the  deceased  in  favor  of  one  of  his  daughters, 
naming  her  as  the  sole  beneficiary,  under  an  agreement  that 
she  should  care  for  her  father  during  life,  which  agreement 
was  carried  out.  Subsequently  the  deceased  procured  the  issue 
of  new  certificates,  which  changed  the  designation  of  the  bene- 
ficiary. It  was  held  that  the  daughter  acquired  a  vested  in- 
terest in  the  certificate,  and  that  she  could  not  be  deprived  of 
that  interest  by  subsequent  changes  procured  by  the  member 
in  derogation  of  her  rights. 

In  Smith  v.  National  Ben.  Soc,  123  N.  Y.  85,  25  N.  E.  197, 
9  L.  R.  A.  616,  it  was  held  that  the  provision  of  the  statute 
(Laws  1883,  c.  175)  providing  for  the  incorporation  of  co- 
operative life  insurance  societies,  which  declares  that  member- 
ship in  such  a  society  gives  the  member  the  right  to  make  a 
change  in  his  payee  or  beneficiary  without  the  consent  of  such 
payee  or  beneficiary,  applies  simply  when  the  original  desig- 
nation is  in  the  nature  of  an  inchoate  or  unexecuted  gift, 
and  does  not  prevent  a  contract  between  the  member  and 
the  payee  by  which  a  vested  right  passes  to  the  latter,  and  in 
such  case,  without  his  consent,  the  payee  may  not  be  changed. 
In  that  case  the  member  made  an  agreement  with  his  creditor 
to  the  effect  that  he  would  secure  his  debt  by  an  insurance 
on  his  life  and  then  became  a  benefit  member  of  a  corporation 
organized  under  the  act  above  mentioned,  and  by  the  certifi- 
cate issued  to  him  the  society  agreed  to  pay  the  sum  insured 
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to  the  creditor,  and  it  was  held  that  the  latter  stood  as  an 
assignee  of  the  policy,  and  that  the  transfer  was  not  revocable. 

The  case  of  Lahey  v.  Lahey,  174  N.  T.  146,  95  Am.  St.  Rep. 
554,  66  N.  E.  670,  61  L.  R.  A.  791,  eapecially  relied  upon  by 
the  respondent  in  this  case  as  affirming  the  right  of  a  member 
in  a  mutual  benefit  association  to  procure  a  new  certificate 
and  designate  a  new  beneficiary  after  a  former  certificate  has 
been  issued  and  a  former  beneficiary  has  been  designated,  ex- 
pressly recognizes  the  principle  determined  by  the  foregoing 
^'^  cases,  and  that  a  beneficiary  may  be  so  designated  for  a 
valuable  consideration  that  his  rights  may  not  be  subsequently 
cut  off  by  a  new  designation.  Judge  Martin  writing  for  the 
court  says:  ''She  [the  respondent  who  was  claiming  a  desig- 
nation under  much  the  same  circumstances  as  apply  to  appel- 
lant], however,  contends  that  the  right  to  change  the  benefi- 
ciary in  a  certificate,  like  every  other  valuable  right,  may  be 
sold  or  transferred,  and  when  transferred  for  a  valuable  con- 
sideration the  insured  loses  the  right  to  transfer  it  to  others. 
(Citing  cases  already  cited.)  In  those  cases  it  was  held  that 
tile  statute  which  gave  to  a  member  the  right  to  make  a  change 
in  the  beneficiary  without  the  consent  of  the  latter  applies 
only  when  the  original  designation  is  in  thq  nature  of  an  in- 
choate or  unexecuted  gift,  and  does  not  prevent  a  contract 
between  the  member  and  his  beneficiary  by  which  a  vested 
right  passes  to  the  latter,  and  in  such  case,  without  his  con- 
sent, the  beneficiary  may  not  be  changed.  The  cases  cited  are 
clearly  distinguishable  from  the  case  at  bar,  in  that  in  the 
former  the  beneficiary  became  such  for  a  valuable  considera- 
tion and  the  association  issued  a  certificate  to  such  beneficiary, 
while  in  this  case,  although  the  court  has  found  that  the 
mother  paid  a  valuable  consideration  for  a  transfer  of  the  cer- 
tificate or  a  portion  of  its  benefits,  still  no  certificate  was 
ever  issued  to  her,  nor  was  the  certificate  which  was  issued 
and  made  payable  to  the  plaintiff  ever  canceled,  so  that  she 
ceased  to  be  a  beneficiary  under  it." 

We  do  not  regard  as  well  made  the  contention  of  respond- 
ent that  appellant,  as  a  sister  in  law  of  Irvine's,  was  not  a 
proper  person  to  be  designated  as  beneficiary.  The  certificate 
upon  its  face  disclosed  her  relationship,  and  the  association 
having  issued  it  to  her  and  received  payment  of  dues  there- 
under, is  now  in  no  position  to  assert  any  such  defense  as  is 
suggested. 
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Thus  we  conclude  that  not  only  was  the  refusal  of  appel- 
lant to  surrender  the  old  certificate  not  wrongful,  so  as  to 
excuse  the  nonperformance  by  Irvine  of  certain  acts  other- 
wise essential  to  the  issue  of  a  new  certificate,  but  Irvine  was 
***  not  entitled  to  have  a  new  certificate  issued  as  against 
appellant  even  if  he  had  complied  with  respondent's  regula- 
tions. 

The  judgment  of  the  appellate  division  should  be  reversed 
and  a  new  trial  granted,  with  costs  in  both  courts  to  abide 
event. 

CuUen,  C.  J.,  O'Brien,  Edward  T.  Bartlett,  Haight,  Wer- 
ner and  Chase,  JJ.,  concur. 

Judgment  reversed,  etc 


A  Mejnher  of  a  Beneficial  Association  ordinarily  has  the  right  to 
change  his  beneficiary  at  wiU,  provided  that  in  bo  doing  he  complieB 
with  the  rules  of  the  association.  Nevertheless  many  authorities 
seem  to  take  a  contrary  view,  and  hold  that  the  beneficiary  has  a 
vested  interest  even  before  the  death  of  the  insured:  See  Knights  of 
Maccabees  v.  Sackett,  34  Mont.  357,  115  Am.  St.  Bep.  532;  Perry  v. 
Tweedy,  128  Ga.  402,  119  Am.  St.  Bep.  393,  and  cases  cited  in  the 
cross-reference  note  thereon.  But  if  it  is  conceded  that  the  insured 
has  a  right  to  change  his  beneficiaries  at  pleasure  still  he  may  con- 
tract this  right  away:  Brett  v.  Warnick,  44  Or.  511,  102  Am.  St.  Bep. 
639;  Grimley  v.  Harrold,  125  CaL  24,  73  Am.  St.  Bep.  19. 


MATTER  OF  METZ  v.  MADDOX. 

[189  N.  Y.  460,  82  N.  B.  607.] 

OONSTITUTIONALITT  OF  STATTTTE  Beqnlring  €h«  Sacaii. 
vassing  of  Votes. — ^A  statute  authorizing  a  proceeding  to  reccuivass 
the  votes  cast  at  a  prior  election  for  the  office  of  mayor  of  a  city  or  a 
judicial  hearing  and  determination  of  the  title  of  the  respective 
candidates  at  that  election  contravenes  the  section  of  the  state  con- 
atitution  declaring  that  all  laws  creating,  regulating  or  affecting 
boards  or  oflicers  charged  with  the  duty  of  receiving,  recording  or 
counting  votes  at  elections  shall  secure  an  equal  representation  of  the 
two  political  parties,  or  of  that  section  providing  that  trial  by  jury 
in  all  cases  in  which  it  has  heretofore  been  used  shall  remain  inviolate 
forever,     (pp.  913,  914.) 

CONSTITUTIONAIi  LAW— Invalid  Provision  of  Statute,  Wlien 
may  not  be  Disregarded  and  the  Bemainder  Enforced. — Where  a 
statute  in  effect  authorizing  a  judicial  proceeding  to  determine  the 
title  to  office  of  candidates  at  a  preceding  election  for  mayor  pur- 
ports to  deprive  the  parties  in  interest  of  the  right  to  a  trial  by 
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jury,  the  courts  will  not  disregard  tbis  provision  as  unconstitutional 
and  declare  the  remainder  of  the  statute  valid,     (p.  918.) 

CONSTITUTIONAL  LAW— Power  to  Create  a  Tribnnal  and 
Aatborize  the  Becounting  of  Votes. — Where  the  results  of  an  election 
have  been  canvassed  and  determined  under  the  provisions  of  law  then 
existing,  and  a  certificate  of  election  given  conferring  a  prima  facie 
title  to  the  office,  possession  of  which  has  been  held  thereunder,  the 
legislature  has  no  power  to  create  a  new  tribunal  to  authorize  it  to 
recanvass  the  election  and  award  the  possession  of  the  office  to  an- 
other claimant  should  he  be  found  entitled  thereto,     (p.  919.) 

Francis    K.    Pendleton,    corporation    counsel,  William  B. 
Growel,  and  Francis  Martin,  for  Herman  A.  Metz. 

Eugene  Lamb  Richards,  Jr.,  for  George  B.  McClellan. 

i 

I  Clarence  J.  Shearn,  for  the  respondents. 

I  ^^  CULLEN,  C.  J.    At  the  general  election  held  in  No- 

vember, 1905,  the  oflSce  of  mayor  of  the  city  of  New  York  was 

j  to  be  filled.     The  two  leading  candidates  for  that  office  were 

'  George  B.   McClellan,   and  William  R.   Hearst.     After   the 

canvass  of  the  votes  a  certificate  of  election  was  duly  issued 

i  by  the  board  of  elections  of  the  city  of  New  York  to  George 

B.  McClellan,  and  on  the  1st  of  January  following  he  en- 
tered into  possession  of  the  office  under  said  certificate  and 
has  held  it  ever  since.  The  contest  for  the  office  was  com- 
paratively close,  there  having  been  nearly  six  hundred  thou- 
sand votes  cast,  and  the  majority  returned  for  McClellan 
being  about  three  thousand  four  hundred.  Question  was 
raised  as  to  the  fairness  of  the  election  and  the  accuracy  of 
the  result  certified.  In  1906  an  application  was  made  by  Mr. 
Hearst  to  the  then  attorney  general  for  the  commencement 
of  an  action  in  the  nature  of  quo  warranto  to  test  ^^  the 
title  of  McClellan  to  his  office.  This  application  was  denied. 
In  1907,  a  new  attorney  general  having  been  elected,  the  ap- 
plication was  renewed  and  a  suit  brought  against  McClellan, 
which  is  now  pending.  On  the  eighteenth  day  of  June,  1907, 
there  was  enacted  by  the  legislature  and  approved  by  the  gov- 
ernor a  statute  (Laws  1907,  c.  538),  the  validity  of  which  is 
the  subject  of  this  controversy.  It  is  entitled  "An  act  to 
provide  for  a  judicial  recount  and  recanvass  of  the  votes  cast 
for  the  office  of  mayor  at  the  election  of  the  seventh  of  No- 
vember, nineteen  hundred  and  five,  in  all  cities  of  the  first 
class  in  which  the  ballots  have  been  preserved,"  and  it  will 
be  given  in  detail  hereafter.  It  is  sufficient  at  this  point  to 
say  that  the  act  provided  for  a  recanvass  of  the  votes  on  the 
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petition  of  any  candidate  for  said  office.  In  June  Mr.  Hearst 
presented  his  petition  to  a  special  term  of  the  supreme  court 
in  the  second  judicial  department  for  a  rccanvass  of  the  votes 
under  the  terms  of  the  statute,  and  a  few  days  thereafter  a 
similar  petition  to  the  supreme  court  in  the  first  judicial  de- 
partment. The  justices  to  whom  such  applications  were  made 
proceeded  to  conduct  a  recanvass  of  the  votes,  whereupon  the 
present  appellants,  the  comptroller  and  other  officers  of  the 
city  of  New  York,  and  McClellan  individually  applied  to  the 
appellate  divisions  of  the  two  departments  for  writs  of  pro- 
hibition restraining  the  special  term  of  the  supreme  court 
from  proceeding  on  said  petition  on  the  ground  that  the  stat- 
ute was  unconstitutional  and  void.  On  the  return  of  the  al- 
ternative writs  the  controversy  was  submitted  to  the  courts. 
The  appellate  division  of  the  second  department  first  reached 
a  decision  and  upheld  the  validity  of  the  statute  by  a  divided 
court.  The  learned  justices  of  the  appellate  division  of  the 
first  department  were  unanimously  of  opinion  that  the  statute 
was  unconstitutional,  but  deemed  it  proper  to  follow  the  de- 
cision of  the  second  department,  earlier  made,  without  re- 
gard to  their  own  judgment.  Orders  were  entered  in  each 
department  denying  the  writ.  From  these  orders  appeals 
have  been  taken  to  this  court.  No  objection  is  made  before 
us  as  to  the  procedure  '*^  adopted  by  the  appellants,  and 
the  sole  question  before  us  to  be  determined  is  whether  said 
statute  of  1907  is  in  contravention  of  the  provisions  of  the 
constitution. 

The  statute  reads  as  follows :  "Section  1.  Upon  the  petition, 
within  twenty  days  after  the  passage  of  this  act,  of  any 
candidate  for  the  office  of  mayor  voted  for  at  the  election 
of  the  seventh  of  November,  nineteen  hundred  and  five,  in 
any  city  of  the  first  class  in  which  the  ballots  have  been 
preserved  and  upon  such  notice  as  the  court  shall  prescribe, 
the  supreme  court,  in  any  judicial  district,  within  which  any 
of  the  election  districts  affected  are  situated,  must  proceed  to 
a  summary  canvass  of  the  vote  in  any  election  district  speci- 
fied in  the  petition.  The  court  shall,  in  such  a  proceeding, 
make  an  order,  a  copy  of  which  shall  be  served  upon  each 
candidate  voted  for  at  such  election,  that  all  the  requisite  bal- 
lots shall  be  produced  in  the  county  courthouse  and  canvassed 
in  the  presence  of  all  candidates  affected,  or  the  counsel  of 
such  candidates  as  shall  have  appeared  in  the  proceeding, 
and  of  an  attorney  who  shall  be  appointed  by  the  court  and 
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designated  in  fhe  order  ag  commissioner.  The  commissioner 
shall  canvass  the  ballots  one  by  one,  permitting  the  counsel 
for  the  candidates  affected  to  examine  them.  If  counsel  differ 
from  the  commissioner  as  to  the  counting  of  any  ballot^  it 
shall  be  at  once  placed  on  one  side  as  a  disputed  ballot.  At 
the  conclusion  of  the  canvass  of  the  vote  in  each  election  dis- 
trict, the  commissioner  shall  prepare  a  written  statement  of 
the  count  upon  the  undisputed  ballots,  and  that  statement,  to- 
gether with  all  the  disputed  ballots,  shall  be  submitted  to 
the  court.  The  court  shall  thereupon  proceed  to  canvass  the 
disputed  ballots  and  shall  rule  upon  each  ballot  in  turn.  If 
exception  is  taken  to  any  ruling,  the  court  must  indorse  its 
ruling  and  the  exception  upon  the  back  of  the  ballot  in  ink. 
At  the  conclusion  of  the  canvass  the  court  shall  make,  in 
triplicate,  a  final  order  for  each  election  district  specified  in 
the  petition,  which  shall  contain  a  complete  return  of  the 
vote  under  review.  One  of  these  orders  shall  be  filed  in  each 
office  when  the  returns  of  the  election  officers  '***^  have  been 
filed,  which  returns  it  shall  in  all  respects  supersede. 
A  summary  appeal  may  be  taken  to  the  appellate  division 
from  any  such  final  order  within  ten  days  after  it  is  made. 
Upon  such  an  appeal,  beside  the  order  of  the  court  below, 
only  the  ballots  as  to  which   exception   was  taken   in   the 

m 

court  below  shall  be  produced,  and  the  appellate  division 
shall  proceed  to  canvass  them  in  a  summary  way.  The 
appellate  division  shall  make,  in  triplicate,  a  final  order 
for  each  election  district  which  shall  contain  a  complete  return 
of  the  vote  then  under  review.  One  of  these  orders  shall  be 
filed  in  each  office  where  the  returns  of  the  election  officers 
have  been  filed,  which  returns  and  the  order  of  the  court  below 
it  shall  in  all  respects  supersede.  No  appeal  shall  be  taken 
from  any  such  order  of  the  appellate  division. 

''Sec.  2.  Within  ten  days  after  filing  the  order  or  orders 
containing  a  return  of  the  vote  under  review,  or,  if  an  appeal 
therefrom  has  been  taken,  then,  within  ten  days  after  filing 
the  final  order  or  orders  of  the  appellate  division,  the  board 
or  officer  authorized  to  issue  certificates  of  election  must  pre- 
pare from  said  orders  and  from  the  returns  not  then  super- 
seded a  tabulated  statement  showing  the  total  number  of 
votes  cast  for  each  candidate  for  the  office  of  mayor  at  the 
election  aforesaid,  which  tabulated  statement,  certified  by  the 
board  or  officer  aforesaid,  shall  be  filed  in  the  office  of  the 
said  board  or  officer.    Thereupon  and  within  three  days  the 
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said  board  or  officer  shall  issue  and  deliver  a  certificate  of  his 
election  to  the  candidate  shown  to  have  received  the  greatest 
number  of  votes  for  the  office  of  mayor,  which  certificate 
shall,  in  all  respects,  if  it  shall  change  the  previously  declared 
result  of  the  election,  supersede  the  certificate  theretofore 
issued  by  the  said  board  or  officer.  Upon  receipt  of  such 
new  certificate,  the  candidate  certified  therein  to  have  been 
elected  shall  forthwith  take  office,  be  invested  with  the  powers 
and  perform  the  duties  appertaining  to  such  office.  Any 
justice  of  the  supreme  court  may  make  such  summary  order 
or  entertain  such  proceedings  as  may  be  necessary  to  carry 
said  recount  into  eflJect  and  secure  to  the  candidate  *^*  shown 
by  said  recount  to  have  been  elected,  full  possession  of  the 
office  of  mayor  and  the  exclusive  right  to  exercise  the  functions 
of  said  office. 

"Sec.  3.  Nothing  in  this  act  contained  shall  impair  or  affect 
any  right  under  the  constitution  or  laws  of  this  state  to  ques- 
tion, by  proceedings  in  the  courts,  the  right  or  title  of  the 
candidate  who  shall,  as  a  result  of  said  recount,  be  declared 
elected;  but  there  shall  be  no  judicial  review  of  any  ballots 
which  shall  have  been  canvassed  in  the  proceedings  herein 
authorized." 

The  remainder  of  the  statute  provides  for  the  validity  of 
the  acts  of  the  incumbent  of  the  office  until  the  issue  of  the 
new  certificate,  if  that  changes  the  result,  and  for  defraying 
the  expenses  and  costs  of  the  proceeding,  provisions  that  are 
not  material  fo  our  discussion  of  the  case. 

The  constitutionality  of  the  statute  before  us  has  been 
attacked  on  many  grounds.  Some  of  the  objections  presented 
to  it  are  frivolous  and  need  no  consideration.  There  are 
some  others  which  raise  questions  fairly  debatable  and  might 
be  difficult  to  answer.  All  of  these,  however,  we  do  not 
intend  to  review,  as  we  think  the  statute  so  clearly  contra- 
venes the  constitution  in  one  of  two  respects  as  to  render  it 
unquestionably  invalid.  The  proceeding  authorized  by  the 
statute  either  is,  as  its  title  indicates,  a  recanvass  of  the  votes 
cast  for  the  office  of  mayor,  or  is  a  judicial  hearing  and  deter- 
mination of  the  title  of  the  respective  candidates  at  that  elec- 
tion to  the  office  of  mayor.  Elaborate  discussion  is  to  be' 
found  in  the  briefs  of  the  opposing  counsel  and  in  the  opinions 
of  the  learned  judges  of  the  courts  below  as  to  which  of  these 
two  is  the  real  character  of  the  proceeding.    Neither  at  this 
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point  nor,  indeed,  at  all,  is  it  necessary  to  definitely  determine 
which  is  the  true  character  of  the  proceeding.    If  it  is  a  re- 
canvass,  it  contravenes  section  6,  article  2  of  the  constitu- 
tion, which  provides:  *'A11  laws  creating,  regulating  or  affect- 
ing boards  of  officers  charged  with  the  duty  of  registering 
voters,  or  of  distributing  ballots  at  the  polls  to  voters,  or  of 
receiving,  recording    or    counting    votes  at  elections,  shall 
^^  secure  equal  representation  of  the  two  political  parties 
which,  at  the  general  election  next  preceding  that  for  which 
such  boards  or  officers  are  to  serve,  cast  the  highest  and  the 
next  highest  number  of  votes."    If,  on  the  other  hand,  it  is 
a  judicial  determination  of  the  title  to  office  it  contravenes 
section  2,  article  1  of  the  constitution,  which  provides:  "The 
trial  by  jury  in  all  cases  in  which  it  has  been  heretofore  used 
shall  remain  inviolate  forever."    That  the  courts  by  whom 
the  recanvass  is  to  be  made  are  not  bi-partisan  bodies  is  ap- 
parent, and  that  the  statute  provides  for  no  determination  by 
a  jury  of  the  disputed  issues  of  fact  is  equally  clear.     Here 
we  may  well  rest,  and  it  is  necessary  to  consider  only  the  ar- 
guments adduced  to  withdraw  the  statute  from  both  these 
constitutional  limitations. 

It  is  urged  by  counsel  for  the  respondent  that  there  has 
prevailed  in  this  state  for  some  years  a  certain  measure  of 
review  exercised  by  the  courts  over  the  action  of  canvassers 
and  that  the  validity  of  the  election  law  authorizing  such 
review  has  never  been  challenged.  The  statement  is  entirely 
correct  Nor  do  we  think  that  the  validity  of  the  legislation 
can  be  successfully  challenged.  But  the  recanvass  authorized 
by  this  statute  is  of  a  far  different  character.  Under  the  gen- 
eral election  law  ballots  not  marked  in  accordance  with  the 
statutory  provisions  are  void  and  the  canvassers  do  not  count 
them.  Ballots  protested  by  either  party  as  marked  for  iden- 
tification are  counted.  The  void  ballots  and  the  protested 
ballots  are  not  returned  to  the  box,  but  inclosed  in  envelopes 
and  deposited  in  the  clerk's  office.  Either  party  may  appeal 
to  the  courts  to  review  the  action  of  the  canvassers  in  holding 
any  ballot  void  or  to  have  any  of  the  protested  ballots  thrown 
.out  as  marked  for  identificaliou.  This  review  presents  for 
determination  only  questions  of  law  arising  on  the  face  of 
the  ballots.  Boards  of  canvassers  have  never  been  wholly 
exempt  from  judicial  control.  There  has  been  no  time  iu  the 
history  of  the  state  when  mandamus  would  not  lie  to  compel 
a  board  of  canvassers  to  do  its  duty,  but  at  no  time  have  the 
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courts  Jiad  power  to  compel  the  board  '*®®  of  canvassers  to 
certify  the  result  of  their  canvass  by  specifying  any  particular 
number  of  votes  as  cast  for  one  party  or  the  other.  In  other 
words,  the  actual  count  and  determination  of  the  result  of  the 
count  of  the  ballots  has  always  been  the  exclusive  province  of 
the  board  of  canvassers,  subject  to  review  in  but  one  proceed- 
ing known  to  the  law,  quo  warranto.  Of  course,  the  officers 
making  a  false  count  could  be  punished  for  their  crime.  Their 
false  determination  was  no  protection  to  them.  Now,  it  was 
the  count,  in  which  at  all  times  there  has  been  the  greatest 
danger  of  fraud,  that  the  constitution  intended  to  safeguard, 
and  the  people  by  the  constitution  determined  that  the  best 
way  to  safeguard  the  coimt  Was  to  require  it  to  be  made  by  a 
bi-partisan  board.  The  most  cursory  examination  of  the  pres- 
ent statute  will  show  how  widely  the  scheme  provided  by  it 
differs  fropi  any  review  or  control  the  courts  have  ever  exer- 
cised over  a  board  of  canvassers.  By  this  statute  an  abso- 
lutely new  canvass  is  to  be  made,  proceeding  from  the  very 
initial  step,  that  of  counting  the  votes  in  the  boxes.  The  title 
of  the  statute  well  describes  the  proceeding  as  a  ''recount  and 
recanvass."  The  effect  of  the  proceeding  is  or  may  be  to  give 
a  certificate  of  election  to  another  person  than  him  whom  the 
original  canvass  showed  to  be  elected.  The  legislature  can 
no  more  authorize  a  recount  and  recanvass  by  other  than  a 
bi-partisan  board,  the  result  to  act  as  a  substitute  for  that  of 
the  original  canvass,  than  it  can  authorize  a  count  and  can- 
vass to  be  made  in  the  first  instance  by  other  than  a  bi-partisan 
board.  Of  course,  this  statement  is  made  on  the  assumption 
that  the  title  of  the  statute  accurately  characterizes  the  pro- 
ceeding therein  described,  and  that  it  does  not  provide  for  a 
judicial  determination  of  the  title  to  the  office,  in  which  latter 
aspect  we  will  now  proceed  to  consider  the  validity  of  the  act. 
There  are  serious  difficulties  in  treating  the  proceeding  as 
one  to  determine  the  title  to  office.  What  does  the  statute 
direct  the  court  to  do  after  the  receipt  of  the  petition  t  There 
is  no  provision  for  any  answer  to  the  petition,  nor  if  its  alle- 
gations be  denied  for  any  hearing  on  the  issues  raised  by  such 
'*••  denial.  There  is  no  provision  for  the  examination  of  wit- 
nesses as  to  the  identity  of  the  ballots  and  their  preservation, 
nor  on  any  other  question  of  fact  that  might  arise.  StiU,  it  is 
possible  that  the  proceeding  being  before  a  court,  we  should 
construe  the  statute  as  implying  that  questions  of  fact  arising 
in  the  proceeding  should  be  disposed  of  in  the  ordinary  man- 
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ner  prevailing  in  judicial  trials,  and  it  is  very  probable  that 
we  should  consider  it  our  duty  to  so  construe  the  statute  were 
it  otherwise  valid.  But  the  fatal  objection  to  the  constitu- 
tionality of  the  statute,  regarded  from  this  point  of  view, 
is  that  it  deprives  McClellan  of  his  right  to  a  trial  by  jury. 
The  constitutional  provision  that  the  right  of  trial  by  jury  in 
cases  where  such  mode  of  trial  had  hitherto  prevailed  is  found 
in  every  constitution  of  the  state  that  the  people  have  at  any 
time  adopted.  On  a  recent  appeal  to  this  court  (Malone  v. 
St.  Peter's  &  St.  Paul's  Church,  172  N.  Y.  269,  64  N.  B.  691) 
to  determine  whether  a  certain  character  of  action  was  refer- 
able or  not,  it  was  necessary  for  us  to  examine  the  state  of  the 
law  prior  to  the  Revolution  to  see  if  at  that  time  the  party 
had  an  absolute  right  to  a  trial  by  jury,  for  if  he  had  the 
right  was  still  extant.  That  actions  to  determine  the  title  to 
public  office  were  always,  in  this  state  and  in  England  before 
our  independence,  triable  before  a  jury  is  common  knowledge : 
People  V.  Albany  &  Susquehanna  R.  R.  Co.,  57  N.  Y.  161. 
The  Revised  Statutes  of  1830  declared  that  issues  of  fact  on 
a  writ  of  quo  warranto  should  be  tried  in  the  same  manner  as 
in  personal  actions,  i.  e.,  by  a  jury;  both  the  code  of  1847 
and  the  Code  of  Civil  Procedure  of  1877  expressly  enumerate 
the  action  as  triable  before  a  jury.  The  special  proceeding" 
for  the  delivery  of  books  and  papers  of  an  office  does  not 
violate  this  provision.  In  such  a  proceeding  the  court  merely 
deals  with  the  prima  facie  title  of  the  applicant.  It  cannot 
go  behind  the  certificate  of  election.  It  is  plain  that  the  con- 
test for  the  present  office  will  largely,  if  not  principally,  pre- 
sent questions  of  fact.  The  count  of  the  votes  now  in  one 
of  the  boxes  may  differ  radically  from  the  vote  returned  by 
the  canvassers.  The  proof  given  may  tend  to  show  that  the 
box  has  been  preserved  *^®  inviolate,  and,  therefore,  justify 
the  admission  of  its  contents  in  evidence.  On  the  other  hand, 
there  may  be  evidence  tending  to  show  that  the  box  was  or 
could  have  been  tampered  with,  and  there  may  also  be  the 
testimony  of  the  election  inspectors  and  canvassers  that  on  the 
nigkt  of  the  election  the  ballots  in  the  box  were  exactly  as 
returned  by  them  in  their  statement  of  the  count.  The  vital 
issue  will  then  be  what  was  the  true  count  of  the  ballots  on 
election  night,  and  the  exclusive  determination  of  that  ques- 
tion will  belong  to  a  jury.  To  have  it  so  determined  is  the 
appellant  McClellan 's  constitutional  right 
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The  learned  justice  who  wrote  for  the  majority  of  the  second 
appellate  division  thus  answers  the  claim  of  McGlellan  to  a 
jury  trial:  **If  trial  hy  jury  were  used  in  actions  of  quo  war- 
ranto at  the  time  of  the  adoption  of  our  constitution,  that 
secures  that  form  of  trial  in  such  action  or  in  any  form  of 
action  or  proceeding  substituted  for  it:  People  v.  Albany  & 
Susquehanna  B.  B.  Co.,  57  N.  Y.  161.  But  under  the  com- 
mon law  and  by  statute  such  an  action  could  only  be  brought 
by  the  sovereign.  A  contestant  for  an  office  could  not  bring 
any  action  or  proceeding  to  oust  the  incumbent,  or  try  the 
right  to  the  office ;  and  that  has  remained  the  case  in  this  state 
down  to  the  present  time.  In  creating  a  new  action  or  pro- 
ceeding— one  that  did  not  exist  when  the  constitution  was 
adopted — for  the  trial  of  disputes  of  contestants  of  an  elec- 
tion of  (att)  the  suit  of  a  contestant,  the  legislature  is  free 
to  make  it  summary  or  by  jury  trial.  That  has  been  generally 
held  throughout  the  country,  as  appears  by  the  decisions  of 
other  states,  cited  in  the  foregoing."  The  error  of  this  rea- 
soning lies  just  here :  The  learned  justice  has  overlooked  the 
difference  between  the  situation  of  the  contestant  for  an  office 
and  that  of  the  incumbent  of  an  office.  As  the  learned  judge 
writes,  the  title  to  an  office  could  be  challenged  only  by  the 
sovereign,  in  this  country  the  people,  and  it  is  a  matter  of 
grace  on  the  part  of  the  people  or  their  legal  representative 
to  allow  a  suit  to  be  brought  on  the  relation  of  the  contestant. 
Therefore,  as  a  contestant  has  no  constitutional  right  to  bring 
*''*  an  action,  it  may  be  argued  that  he  can  have  no  right  to 
have  the  trial  of  the  action  in  any  particular  manner.  Assum- 
ing the  correctness  of  this  proposition,  it  would  be  a  perfect 
answer  to  any  attack  on  the  validity  of  the  statute  that  the 
contestant  might  make,  but  we  are  at  a  loss  to  perceive  its 
application  to  the  case  of  the  incumbent.  McClellan  was  in 
office  under  a  certificate  of  election  entitling  him  thereto.  In 
the  only  judicial  proceeding  known  to  the  law,  or  that  ever 
prevailed  in  the  state,  through  which  he  could  be  ousted  from 
office,  he  was  entitled  to  a  jury  trial  on  the  issues  of  fact.  As 
is  well  said  by  the  learned  justice  below  in  the  excerpt  already 
quoted :  **If  trial  by  jury  were  used  in  actions  of  quo  warranto 
at  the  time  of  the  adoption  of  our  constitution,  that  secures 
that  form  of  trial  in  such  action  or  in  any  form  of  action  or 
proceeding  substituted  for  it.''  Giving  the  present  statute 
the  fullest  force  and  effect  as  authorizing  a  judicial  proceed- 
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ing,  the  most  that  can  be  said  of  it  is  that  it  is  a  "proceeding 
substituted  for''  quo  warranto. 

The  learned  counsel  for  the  respondents  relies  on  the  pro- 
vision of  that  portion  of  the  third  section  of  the  act  already 
quoted  to  relieve  the  statute  from  the  objection  of  failure  to 
provide  for  a  jury  trial:  ** Nothing  in  this  act  contained  shall 
impair  or  affect  any  right  under  the  constitution  or  laws  of 
this  state  to  question,  by  proceeding  in  the  courts,  the  right  or 
title  of  the  candidate  who  shall,  as  a  result  of  said  recount, 
be  declared  elected ;  but  there  shall  be  no  judicial  review  of 
any  ballots  which  shall  have  been  canvassed  in  the  proceeding 
herein  authorized. ' '    He  urges  that  this  leaves  unimpaired  the 
constitutional  right  of  the  incumbent  to  assert  his  title  to 
oflSce.    If,  however,  there  is  to  be  no  judicial  review  **of  any 
ballots  which  shall  have  been  canvassed  in  the  proceedings,"  it 
it  is  difficult  to  see  that  there  is  much  left  open  to  litigation 
in  the  quo  warranto  suit.     True,  if  McClellan's  eligibility  to 
office,  his  residence,  his  age,  his  citizenship,  were  challenged, 
these  matters  would  be  open  to  litigation;  but  they  are  not 
challenged  and  the  real  issue  in  the  case,  the  question  who  got 
the  most  votes  at  the  election,  will  be  foreclosed  by  the  deter- 
mination *^*  on  the  judicial  recount.     The  learned  counsel 
appreciates  this  and  to  obviate  the  difficulties  suggests  that 
to  uphold  the  statute  the  court  should  strike  therefrom  the 
provision  that  there  shall  be  no  further  judicial  review  of  the 
ballots,  under  the  well-known  rule  that  if  a  part  of  a  statute 
is  valid  and  part  is  invalid,  if  the  parts  are  separable,  the 
valid  part  may  be  upheld  though  the  invalid  part  be  declared 
void.     To  make  the  elimination  suggested  would  be  to  thor- 
oughly emasculate  the  statute.    If,  however,  we  accede  to 
the  counsel's  contention,  what  will  be  the  result?     The  essence 
of  a  judicial  proceeding  is  that  it  decides  something  and  that 
its  decision  is  conclusive  on  the  parties.     If  we  eliminate  the 
provision  that  there  shall  be  no  judicial  review  of  the  ballots, 
it  seems  to  us  clear  that  the  proceeding  authorized  by  the 
statute  is  reduced  to  a  mere  canvass,  pure  and  simple,  and  it 
at  once  runs  counter  to  the  constitutional  provision  for  bi- 
partisan boards.     The  only  result  of  the  proceeding  would 
be  a  new  canvass  and  a  new  certificate  of  election  did  the  re- 
canvass  differ  from  the  original. 

Now,  at  this  point  it  becomes  necessary  to  state  an  objection 
that  we  have  to  the  constitutionality  of  this  statute  that  goes 
beyond  any  that  we  have  discussed.    The  results  of  the  elec- 
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tion  were  canvassed  and  determined  under  the  provisions  of 
law  then  existing,  and  a  certificate  of  election  given  to  McClel- 
lan  which  conferred  prima  facie  title  to  office,  and  under 
which  he  entered  into  the  oflSce  of  mayor.  In  this  state  prima 
facie  title  to  elective  oflBce  has  always  been  conferred  by 
certificates  of  election  according  to  the  results  canvassed,  and 
conclusive  title  has  been  the  subject  of  determination  by  judi- 
cial proceedings.  The  incumbent  holding  the  prima  facie 
evidence  of  title  has  never  been  subject  to  be  ousted  in  any 
other  manner  than  by  legal  proceedings,  members  of  the  legis- 
lature alone  excepted.  It  is  true  that  the  appellant  McClel- 
lan  has  no  property  right  in  his  office  nor  in  the  incumbency 
of  his  office  during  the  term  for  which  he  was  elected.  In 
theory  of  law  he  holds  the  office  for  the  benefit  of  the  public, 
not  for  his  own.  It  is  possible  that  the  office  may  now  be 
^^  considered  a  constitutional  one,  for  it  is  recognized  in  ar- 
ticle 12,  section  2  of  the  constitution  of  1895;  but  whether 
considered  a  constitutional  office  or  not,  it  is  and  has  always 
been  a  local  office  which,  under  the  constitution  of  1846  and 
that  of  1895,  must  be  filled  by  election  by  the  people  or  by 
appointment  from  local  officers.  It  is  not  within  the  power 
of  the  legislature  to  have  it  filled  in  any  other  manner.  It  is 
true  that  no  term  is  prescribed  for  the  office  by  the  constitu- 
tion, and  that  the  present  incumbent  might  be  legislated  out 
of  office  by  an  act  of  the  legislature  changing  the  official  term 
(People  V.  Coler,  173  N.  Y.  103,  65  N.  E.  956)  ;  but  no  other 
man  can  be  lefjislated  into  office.  As  long  as  his  official  term 
has  not  been  reduced  by  legislation,  the  appellant  McClellan 
is  entitled  to  hold  the  office  until  he  is  ousted  as  the  result  of 
a  judicial  determination,  or  is  removed  for  misconduct.  A 
canvass  having  been  concluded  under  the  statutory  provisions 
for  its  conduct  existing  at  the  time,  the  legislature  has  no 
power  to  create  a  new  tribunal  with  power  to  recanvass  the 
election  and  to  award  possession  of  the  office  to  another 
claimant.  If  such  were  its  power  the  legislature  might,  ex- 
cept for  the  bi-partisan  provision  first  found  in  the  consti- 
tution of  1895,  equally  conduct  the  recanvass  and  make  the 
determination  itself.  The  result  of  such  a  doctrine  would  be 
appalling.  Where  the  result  of  an  election  had  been  adverse 
to  the  party  to  which  a  majority  of  its  members  belonged,  the 
legislature  might  by  a  subsequent  statute  authorize  a  recan- 
vass of  the  election  of  the  governor,  of  the  judges  of  the 
courts,  of  the  state  officers  and  of  the  presidential  electors. 
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who,  in  this  state,  are  elected  by  the  people.  We  hold  that 
no  such  power  exists.  Of  course  the  legislature  may  alter 
the  form  of  judicial  proceedings  to  try  the  title  to  office, 
making  it  as  summary  as  possible,  provided  it  retains  the  right 
of  trial  by  jury,  but  we  are  speaking  of  a  mere  recanvass  as 
distinguished  from  judicial  proceedings. 

It  is  unfortunate  that  the  election  in  New  York  was  so 
close  as  to  leave  doubts  in  many  minds  as  to  the  accuracy  of 
the  result  declared.  The  whole  question,  however,  can  be 
*^*  tried  and  determined  in  the  quo  warranto  suit  now  pend- 
ing, and  in  that  suit  everything  that  is  authorized  or  di- 
rected by  the  statute  before  us,  opening  the  boxes,  recount 
and  the  like,  can  be  had,  and  it  is  not  apparent  why  a  de- 
termination cannot  be  as  speedily  reached  in  that  action  as 
by  the  proceedings  authorized  by  this  statute.  It  is  also 
unfortunate  that  dilatory  objections  to  the  prosecution  of 
that  suit  have  apparently  met  with  some  success  in  the  courts, 
but  it  would  be  far  more  unfortunate  if,  moved  by  any  con- 
siderations of  that  character,  or  by  the  entirely  natural  de- 
sire of  the  electors  of  the  city  of  New  York  to  learn  whether 
the  result  of  the  election  of  mayor  was  honestly  and  accur- 
ately declared,  we  should  not  only  shut  our  eyes  to  plain 
constitutional  provisions,  but  uphold  the  validity  of  a  prac- 
tice which  might  lead  to  infinite  mischief  in  the  future. 

The  order  appealed  from  should  be  reversed  and  the  writ 
of  prohibition  issue  in  each  case,  with  costs  to  the  appellants 
in  both  courts,  but  in  one  proceeding  only. 

O'Brien,  Edward  T.  Bartlett,  Haight,  Vann,  Iliscock  and 
Chase,  JJ.,  concur. 

Order  reversed,  etc. 


At  to  What  Irregularities  in  an  Election  will  invalidate  it,  see  the 
note  to  Patton  y.>WatkiuB,  91  Am.  St.  £ep.  46. 
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SOUTH  CAEOLINA. 


SEEQERS  BROTHERS  v.  SEABOARD  AIR  LINE  RAIL- 

WAY. 

[73  S.  C.  71,  52  S.  E.  797.] 

CONSTITUTIONAL  LAW— Bailroads  — AdjuBtment  of  ClalmB 
for  Loss  to  Freight. — A  statute  providing  that  common  carriers  shall 
adjust  freight  charges  and  claims  for  loss  or  damage  to  freight  within 
a  named  time,  and  that  if  this  is  not  done  they  shall  be  liable  to  a 
penalty,  is  not  unconstitutional  as  violative  of  the  equality  clause  of 
the  fourteenth  amendment  to  the  United  States  constitution,  or  of 
a  Birailar  provision  in  a  state  constitution,     (p.  931.) 

APPELLATE  PBACTICE.— Findinc«  of  a  Magistrate  as  to  the 
amount  of  damages  by  loss  to  freight  caused  by  a  common  carrier, 
if  afGrnied  by  the  circuit  court,  cannot  be  reviewed  by  the  supreme 
court  if  there  is  any  evidence  to  support  them.     (p.  031.) 

W.  P.  Pollock,  for  the"  appellants. 

Stevenson  &  Mathison  and  B.  Mclver,  for  the  appellee. 

''*  JONES,  J.  This  action  was  commenced  in  a  fnapris- 
trate  court  for  the  county  of  Chesterfield  to  recover  one  dol- 
lar and  seventy-five  cents  for  loss  or  damage  to  freisrht,  a 
bunch  of  bananas,  shipped  August  31,  1903,  to  plaintiffs  at 
McBee,  South  Carolina,  from  Columbia,  South  Carolina,  over 
defendant's  line,  and  for  fifty  dollars  penalty  for  failure  to 
adjust  and  pay  the  said  loss  or  damage  within  forty  dnys, 
as  required  by  the  statute.  The  mapri^trate  rendered  judg- 
ment for  the  whole  amount  claimed,  including  ^*  the  penalty. 
On  appeal  to  the  circuit  court,  Jud^e  Watts  modified  the 
judfrment  of  the  maj^istrate  by  reducing  the  amount  of  one 
dollar  and  seventy-five  cents  and  costs,  holding  that  the  stat- 
ute imposing  the  penalty  is  unconstitutional,  under  the  rule 
stated  in  Gulf  etc.  Ry.  Co.  v.  Ellis,  165  U.  S.  150,  41  L.  ed. 

(921) 
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672.    From  this  judgment  plaintiffs  appeal,  and  the  main 
question  presented  is  the  constitutionality  of  said  statute. 

The  statute  in  question  is  entitled  "An  act  to  regulate  the 
manner  in  which  common  carriers  doing  business  in  this  state 
shall  adjust  freight  charges  and  clailns  for  loss  or  damages 
to  freight,"  and  was  approved  February  23,  1904  (24  Stat 
81).  Section  2  of  said  act,  which  more  particularly  con- 
cerDs  the  present  controversy,  is  as  follows: 

**  Section  2.  That  every  claim  for  loss  of  or  damage  to 
property  while  in  the  possession  of  such  common  carrier  shaU 
be  adjusted  and  paid  within  forty  days,  in  case  of  shipments 
wholly  within  this  State,  and  within  ninety  days,  in  case 
of  shipments  from  without  this  State,  after  the  filing  of 
such  claim  with  the  agent  of  such  carrier  at  the  point  of  des- 
tination of  the  shipment :  Provided,  That  no  such  claim  shaU 
be  filed  imtil  after  the  arrival  of  the  shipment  or  of  some 
part  thereof  at"  the  point  of  destination,  or  until  after  the 
lapse  of  a  reasonable  time  for  the  arrival  thereof.  In  every 
case  such  common  carrier  shall  be  liable  for  the  amount  of 
such  loss  or  damage,  together  with  interest  thereon  from  the 
date  of  the  filing  of  the  claim  therefor  until  the  payment 
thereof.  Failure  to  adjust  and  pay  such  claim  within  the 
periods  respectively  herein  prescribed  shall  subject  each  com- 
mon carrier  so  failing  to  a  penalty  of  fifty  dollars  for  each 
and  every  such  failure,  to  be  recovered  by  any  consiornee  or 
consignees  aggrieved  in  any  court  of  competent  jurisdiction : 
Provided,  That  unless  such  consignee  or  consignees  recover 
in  such  action  the  full  amount  claimed,  no  penalty  shall  be 
recovered,  but  only  the  actual  amount  of  the  loss  or  damage, 
with  interest  as  aforesaid:  Provided,  further.  That  no  com- 
mon carrier  shall  be  liable  under  this  act  for  property  which 
never  came  into  its  possession,  if  it  complies  with  the  provi- 
sions '^^  of  section  710,  vol.  1,  of  the  Code  of  Laws  of  South 
Carolina,  1902." 

This  section  was  under  consideration  in  the  case  of  Best  v. 
Seaboard  Air  Line  Ry.,  72  S.  C.  479,  52  S.  B.  223,  in  which 
the  question  presented  was  whether  an  action  could  be  main- 
tained for  the  penalty  alone,  when  there  had  been  voluntary 
payment  and  receipt  of  the  loss  or  damage  before  suit,  but 
after  the  expiration  of  the  time  named  in  the  statute.  This 
court  held  that  such  action  .could  not  be  maintained.  The 
court  used  this  language:  **The  object  of  the  statute  was  not 
to  penalize  the  carrier  for  merely  refusing  to  pay  a  claim 
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within  the  time  required,  whether  just  or  unjust,  but  the 
design  was  to  bring  about  a  reasonably  prompt  settlement  of 
all  proper  claims,  the  penalty,  in  case  of  a  recovery  in  court, 
operating  as  a  deterrent  of  the  carrier  in  refusing  to  settle 
just  claims  and  as  compensation  of  the  claimant  for  the 
trouble  and  expense  of  the  suit  which  the  carrier's  unrea- 
sonable delay  and  refusal  made  necessary."  Under  this  view 
the  common  carrier  is  made  liable  for  a  penalty  only  in  the 
•event  of  a  refusal  to  pay  a  claim  for  loss  or  damage  to  goods 
while  in  his  possession,  the  bona  fides  and  justice  of  the  claim 
being  established  by  a  court  of  competent  jurisdiction. 

The  present  controversy  requires  the  court  to  go  more 
fuUy  into  the  consideration  of  the  purpose  of  the  legislation 
in  question,  with  a  view  to  ascertain  the  reasonableness  of 
the  classification  of  common  carriers  as  objects  of  this  par- 
ticular legislation.  Common  carriers  receive  from  the  state 
the  right  to  carry  on  business  in  the  state  as  such.  They 
are  by  the  state  endowed  with  special  powers  and  privileges 
which  call  for  special  duties  and  obligations  to  the  public. 
It  is  a  duty  which  a  common  carrier  owes,  not  only  under 
his  contract,  but  under  general  law,  to  promptly  and  safely 
deliver  goods  consigned  to  him  for  transportation,  and  he  is 
liable  for  all  loss  or  damage  to  such  goods  while  in  his  pos- 
session, not  occasioned  by  the  act  of  God  or  the  public  enemy. 
The  duty  to  make  prompt  settlement  for  loss  or  damage  to 
'^'^  goods  is  but  an  incident  of  the  duty  to  transport  and  de- 
liver safely  and  with  reasonable  diligence.  The  statute  in 
question  was  designed  to  effectuate  an  important  public  pur- 
pose, viz.,  to  compel  the  common  carrier  to  perform  with  rea- 
sonable diligence  the  duty  which  peculiarly  appertains  to  his 
business  as  a  carrier  of  freight.  The  penalty  is  but  a  means 
to  that  end.  Whether  the  adoption  of  such  means  is  wise, 
politic  or  adequate,  is  exclusively  a  legislative  question,  for 
the  courts  have  nothing  to  do  with  the  policy,  wisdom  or 
expediency  of  legislation.  A  statute  cannot  be  declared  void 
unless  it  manifestly  violates  some  constitutional  principle. 

This  statute  is  assailed  as  violative  of  the  equality  clause 
of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States  and  a  similar  provision  in  article  1,  section  5,  of  the 
constitution  of  this  state.  The  respondents,  in  argument 
here,  and  the  circuit  judge  relied  on  the  Ellis  case,  supra, 
to  sustain  the  position  that  the  statute  is  unconstitutional. 
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€72.  From  this  judgment  plaintiffs  appeal,  and  the  main 
question  presented  is  the  constitutionality  of  said  statute. 

The  statute  in  question  is  entitled  ''An  act  to  regulate  the 
manner  in  which  common  carriers  doing  business  in  this  state 
shall  adjust  freight  charges  and  claiins  for  loss  or  damages 
to  freight/'  and  was  approved  February  23,  1904  (24  Stat 
81).  Section  2  of  said  act,  which  more  particularly  con- 
cerns the  present  controversy,  is  as  follows: 

"Section  2.  That  every  claim  for  loss  of  or  damage  to 
property  while  in  the  possession  of  such  common  carrier  shall 
be  adjusted  and  paid  within  forty  days,  in  case  of  shipments 
wholly  within  this  State,  and  within  ninety  days,  in  case 
of  shipments  from  without  this  State,  after  the  filing  of 
such  claim  with  the  agent  of  such  carrier  at  the  point  of  des- 
tination of  the  shipment :  Provided,  That  no  such  claim  shall 
be  filed  until  after  the  arrival  of  the  shipment  or  of  some 
part  thereof  at*  the  point  of  destination,  or  until  after  the 
lapse  of  a  reasonable  time  for  the  arrival  thereof.  In  every 
case  such  common  carrier  shall  be  liable  for  the  amount  of 
such  loss  or  damage,  together  with  interest  thereon  from  the 
date  of  the  filing  of  the  claim  therefor  until  the  pa^onent 
thereof.  Failure  to  adjust  and  pay  such  claim  within  the 
periods  respectively  herein  prescribed  shall  subject  each  com- 
mon carrier  so  failing  to  a  penalty  of  fifty  dollars  for  each 
and  every  such  failure,  to  be  recovered  by  any  consignee  or 
consignees  aggrieved  in  any  court  of  competent  jurisdiction: 
Provided,  That  unless  such  consignee  or  consignees  recover 
in  such  action  the  full  amount  claimed,  no  penalty  shall  be 
recovered,  but  only  the  actual  amount  of  the  loss  or  damage, 
with  interest  as  aforesaid:  Provided,  further,  That  no  com- 
mon carrier  shall  be  liable  under  this  act  for  property  which 
never  came  into  its  possession,  if  it  complies  with  the  provi- 
sions '^^  of  section  710,  vol.  1,  of  the  Code  of  Laws  of  South 
Carolina,  1902." 

This  section  was  under  consideration  in  the  case  of  Best  v. 
Seaboard  Air  Line  Ry.,  72  S.  C.  479,  52  S.  E.  223,  in  which 
the  question  presented  was  whether  an  action  could  be  main- 
tained for  the  penalty  alone,  when  there  had  been  voluntary 
payment  and  receipt  of  the  loss  or  damage  before  suit,  but 
after  the  expiration  of  the  time  named  in  the  statute.  This 
court  held  that  such  action  could  not  be  maintained.  The 
court  used  this  language:  *'The  object  of  the  statute  was  not 
to  penalize  the  carrier  for  merely  refusing  to  pay  a  claim 
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within  the  time  required,  whether  just  or  unjust,  but  the 
design  was  to  bring  about  a  reasonably  prompt  settlement  of 
all  proper  claims,  the  penalty,  in  ease  of  a  recovery  in  court, 
operating  as  a  deterrent  of  the  carrier  in  refusing  to  settle 
just  claims  and  as  compensation  of  the  claimant  for  the 
trouble  and  expense  of  the  suit  which  the  carrier's  unrea- 
sonable delay  and  refusal  made  necessary.''  Under  this  view 
the  common  carrier  is  made  liable  for  a  penalty  only  in  the 
«vent  of  a  refusal  to  pay  a  claim  for  loss  or  damage  to  goods 
while  in  his  possession,  the  bona  fides  and  justice  of  the  claim 
being  established  by  a  court  of  competent  jurisdiction. 

The  present  controversy  requires  the  court  to  go  more 
fully  into  the  consideration  of  the  purpose  of  the  legislation 
in  question,  with  a  view  to  ascertain  the  reasonableness  of 
the  classification  of  common  carriers  as  objects  of  this  par- 
ticular legislation.  Common  carriers  receive,  from  the  state 
the  right  to  carry  on  business  in  the  state  as  such.  They 
are  by  the  state  endowed  with  special  powers  and  privileges 
which  call  for  special  duties  and  obligations  to  the  public. 
It  is  a  duty  which  a  common  carrier  owes,  not  only  under 
his  contract,  but  under  general  law,  to  promptly  and  safely 
deliver  goods  consigned  to  him  for  transportation,  and  he  is 
liable  for  all  loss  or  damage  to  such  goods  while  in  his  pos- 
session, not  occasioned  by  the  act  of  God  or  the  public  enemy. 
The  duty  to  make  prompt  settlement  for  loss  or  damage  to 
''*  goods  is  but  an  incident  of  the  duty  to  transport  and  de- 
liver safely  and  with  reasonable  diligence.  The  statute  in 
question  was  designed  to  effectuate  an  important  public  pur- 
pose, viz.,  to  compel  the  common  carrier  to  perform  with  rea- 
sonable diligence  the  duty  which  peculiarly  appertains  to  his 
business  as  a  carrier  of  freight.  The  penalty  is  but  a  means 
to  that  end.  Whether  the  adoption  of  such  means  is  wise, 
politic  or  adequate,  is  exclusively  a  legislative  question,  for 
the  courts  have  nothing  to  do  with  the  policy,  wisdom  or 
expediency  of  legislation.  A  statute  cannot  be  declared  void 
unless  it  manifestly  violates  some  constitutional  principle. 

This  statute  is  assailed  as  violative  of  the  equality  clause 
of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States  and  a  similar  provision  in  article  1,  section  5,  of  the 
eonstitution  of  this  state.  The  respondents,  in  argument 
here,  and  the  circuit  judge  relied  on  the  Ellis  case,  supra, 
to  sustain  the  position  that  the  statute  is  unconstitutional. 
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The  Texas  statute  which  was  declared  yoid  in  that  case  wa» 
as  follows: 

**  Section  1.  Be  it  enacted  by  the  legislature  of  the  State 
of  Texas,  That  after  the  time  that  this  act  shall  take  effect, 
any  person  in  this  State  having  a  valid  bona  fide  claim  for 
personal  services  rendered  or  labor  done,  or  for  damages,  or 
for  overcharges  on  freight,  or  claims  for  stock  killed  or  in- 
jured by  the  train  of  any  railway  company,  provided  that 
such  claim  for  stock  killed  or  injured  shall  be  presented  to  the 
agent  of  the  company  nearest  to  the  point  where  such  stock 
was  killed  or  injured,  against  any  railway  corporation  operat- 
ing a  railroad  in  this  State,  and  the  amount  of  such  claim  does 
not  exceed  $50,  may  present  the  same,  verified  by  his  affi- 
davit, for  payment  to  such  corporation  by  filing  it  with  any 
station  agent  of  such  corporation  in  any  county  where  suit 
may  be  instituted  for  the  same,  and  if,  at  the  expiration  of 
thirty  days  after  such  presentation,  such  claim  has  not  been 
paid  or  satisfied,  he  may  immediately  institute  suit  thereon 
in  the  proper  court ;  and  if  he  shall  finally  establish  his  claim, 
and  '^^  obtain  judgment  for  the  full  amount  thereof,  as  pre- 
sented for  payment  to  such  corporation  in  such  Court,  or  any 
Court  to  which  the  suit  may  have  been  appealed,  he  shall 
be  entitled  to  recover  the  amount  of  such  claim  and  all  costs 
of  suit,  and  in  addition  thereto  all  reasonable  attorneys'  fees: 
Provided,  He  has  an  attorney  employed  in  his  case,  not  to 
exceed  $10,  to  be  assessed  and  awarded  by  the  Court  or  jury 
trying  the  issue." 

The  difference  between  the  Texas  statute  and  our  statute 
is  manifest.  The  Texas  statute  subjects  railway  companies 
to  a  penalty,  when  successfully  sued  ''on  a  claim  for  personal 
services  rendered  or  labor  done,  or  for  damages,  or  for  over- 
charges on  freight,  or  claims  for  stock  killed  or  injured  by 
the  train  of  any  railway  company,  etc."  The  relation  of  the 
railroad  company  to  those  who  render  it  services  or  labor  is 
the  ordinary  relation  of  employer  and  employe,  and  it  may 
with  some  reason  be  said  that  there  is  no  sufficient  ground 
for  making  a  distinction,  such  as  would  compel  a  railroad 
company  to  pay  such  ordinary  claims  for  services  within  a 
given  time  under  penalty,  when  no  such  obligation  is  im- 
posed upon  other  employers  to  whom  similar  services  are 
rendered.  So  the  claims  for  damages  may  include  claims 
not  substantially  different  from  daims  for  damages  against 
individuals  and  corporations  generally.    So,  also,  when  there 
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was  no  statute  in  Texas  requiring  railroad  companies  to  fence 
their  track  against  stock,  it  may  be  that  it  would  be  unrea- 
sonable to  impose  a  liability  for  such  acts  different  from, 
or  greater  than,  the  liability  which  should  attach  to  the  in- 
jury of  stock  by  any  other  person  or  class.  But  we  venture 
to  say  if  the  Texas  statute  had  been  confined  to  the  regula< 
tion  of  some  duty  which  particularly  appertains  to  common 
earners  as  such  and  imposed  a  penalty  as  a  means  of  securing 
the  performance  of  that  duty,  the  decision  of  the  court  would 
have  been  different.  The  supreme  court  of  Texas  had  con- 
sidered the  statute  as  a  whole,  and  had  declared  it  was  in- 
tended to  compel  the  payment  of  debts.  So  considering  it 
as  a  whole,  the  court  treated  it  simply  as  a  statute  singling 
"^^  out  railroad  corporations  alone  and  imposing  upon  them  a 
penalty  for  failure  to  pay  certain  debts. 

In  the  case  of  Atchison  etc.  Ry.  Co.  v.  Matthews,  174  U. 
S.  96,  19  Sup.  Ct.  Rep.  609,  610,  43  L.  ed.  309,  the  court  held 
that  a  Kansas  statute  requiring  reasonable  attorney's  fee  for 
the  plaintiff  in  a  recovery  against  the  railroad  company  for 
damages  from  fire  caused  by  operating  its  train  did  not  vio- 
late the  fourteenth  amendment.  In  the  Matthews  case,  the 
court  reviewed  the  Ellis  case,  and  called  attention  to  the 
fact  that  the  Texas  statute  was  treated  as  a  whole  by  the 
Texas  court,  and  was  so  treated  by  the  supreme  court  of 
the  United  States.  The  court  said:  '*It  is  true  that  the  Ellis 
case  was  one  to  recover  damages  for  the  killing  of  a  colt  by 
a  passing  train.  And  so  it  might  be  argued  that  the  pro- 
tection of  the  track  from  straying  stock  and  the  protection 
of  stock  from  moving  trains  would,  within  the  foregoing  prin- 
ciples, uphold  legislation  imposing  an  attorney's  fee  in  ac- 
tions against  railroad  corporations.  We  were  not  insensible 
to  this  argument  when  that  case  was  considered,  but  we  ac- 
cepted the  interpretation  of  the  statute  and  its  purpose  given 
by  the  supreme  court  of  Texas,  as  appears  from  this  extract 
from  our  opinion:  *The  supreme  court  of  the  state  consid- 
ered this  statute  as  a  whole,  and  held  it  valid,  and  as  such 
it  is  presented  to  us  for  consideration.  CJonsidered  as  such, 
it  is  simply  a  statute  imposing  a  penalty  upon  railroad  cor- 
porations for  a  failure  to  pay  certain  debts.'  "  The  court 
further  said:  '*So  that,  according  to  the  interpretation  placed 
upon  the  Texas  statute  by  its  supreme  court,  its  purpose  was 
generally  to  compel  the  payment  of  small  debts,  and  the  fact 
that  among  the  debts  so  provided  for  was  the  liability  for 
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stock  killed,  was  not  sufScient  to  justify  ns  in  separating  the 
statute  into  fragments,  and  upholding  one  part  on  the  theory 
inconsistent  with  the  policy  of  the  state,  while,  on  the  other 
hand,  the  purpose  of  this  statute  is,  as  declared  by  the  su- 
preme court  of  Kansas,  protecting  against  fire — ^a  matter  in 
the  nature  of  a  police  regulation."  The  court  further  said: 
**It  is  the  essence  of  a  classification  ''^  that  upon  the  class 
are  cast  duties  and  burdens  different  from*  those  resting  upon 
the  general  public.  Thus,  when  the  legislature  imposes  on 
railroad  corporations  a  double  liability  for  stock  killed  by 
passing  trains,  it  says,  in  effect,  that  if  suit -be  brought  against 
a  railroad  company  for  stock  killed  by  one  of  its  trains,  it 
must  enter  into  the  courts  under  conditions  different  from 
those  resting  on  ordinary  suitors.  If  it  is  beaten  in  the  suit, 
it  must  pay,  not  only  the  damage  which  it  has  done,  but 
twice  that  amount.  If  it  succeeds,  it  recovers  nothing.  On 
the  other  hand,  if  it  should  sue  an  individual  for  destruc- 
tion of  its  livestock,  it  could,  under  no  circumstances,  recover 
any  more  than  the  value  of  that  stock.  So  that  it  may  be 
said  that  in  matter  of  liability,  in  case  of  litigation,  it  is  not 
placed  on  an  equality  with  other  corporations  and  individ- 
uals; yet  this  court  has  unanimously  said  that  this  differen- 
tiation of  liability,  this  inequality  of  right  in  the  courts,  is 
of  no  significance  upon  the  question  of  constitutionality.  In- 
deed, the  very  idea  of  classification  is  that  of  inequality,  so 
that  it  goes  without  saying  that  the  fact  of  inequality  in  no 
manner  determines  the  matter  of  constitutionality.  Our  con- 
clusion in  respect  to  this  statute  is  that,  for  the  reasons  above 
stated,  giving  full  force  to  its  purpose  as  declared  by  the 
supreme  court  of  Kansas,  to  the  presumption  which  attaches 
to  the  action  of  a  legislature  that  it  has  full  knowledge  of 
the  conditions  within  the  state,  and  intends  no  arbitrary  selec- 
tion or  punishment,  but  simply  seeks  to  subserve  the  general 
interest  of  the  public,  it  must  be  sustained,  and  the  judg- 
ment of  the  supreme  court  of  Kansas  is  aflBrmed." 

In  the  case  of  Erb  v.  Morasch,  177  U.  S.  584,  20  Sup.  Ct. 
Rep.  819,  820,  44  L.  ed.  897,  it  was  held  that  an  exception  of 
a  dummy  railroad  operated  by  steam,  or  of  an  electric  rail- 
road, from  an  ordinance  limiting  the  speed  of  railroad  trains 
within  the  city,  does  not  make  an  unreasonable  classification 
in  denial  of  the  equal  protection  of  the  laws.  Responding 
to  the  suggestion  that  there  was  testimony  that  the  operation 
of  the  street  railway  was  in  fact  more  dangerous  tiian  the 
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'^^  operation  of  the  railroad  in  the  hands  of  plaintiff,  re- 
ceiver, the  court  said:  **It  is  not  a  question  to  be  settled  by 
the  opinion  of  witnesses  and  the  verdict  of  a  jury  upon  the 
question  whether  one  railroad  in  its  operation  is  more  danger- 
ous than  another.  All  that  is  necessary  to  uphold  the  or- 
dinance is,  that  there  is  a  difference,  and,  that  existing,  it  is 
for  the  city  council  to  determine  whether  separate  regula- 
tions shall  be  applied  to  the  two Given  the  fact  of  a 

difference,  it  is  a  part  of  the  legislative  jwwer  to  determine 
what  difference  there  shall  be  in  the  prescribed  regulatious.'* 
In  the  case  of  Fidelity  Mut.  L.  Assn.  v.  Mettler,  185  U.  S. 
308,  22  Sup.  Ct.  Rep.  662,  46  L.  ed.  922,  over  a  strong  dis- 
senting  opinion  by  Mr.  Justice  Harlan,  in  which  Mr.  Justice 
Brown  concurred,  pointing  out  that  the  decision  was  in  con- 
flict with  the  Ellis  case,  the  court  nevertheless  held  that  a 
Texas  statute  imposing  upon  life  and  health  insurance  com- 
panies, upon  failing  to  pay  a  loss  within  the  time  specified 
in  the  policy,  after  demand  therefor,  a  liability  to  the  holder 
of  the  policy,  in  addition  to  the  amount  of  loss,  of  twelve  per 
cent  damages  and  reasonable  attorneys'  fees,  did  not  deny  the 
equal  protection  of  the  law  to  such  life  and  health  insurance 
companies,  although  such  an  obligation  was  not  imposed 
upon  other  classes  of  insurance  companies  or  associations. 
This  decision  was  reviewed  in  Iowa  Life  Ins.  Co.  v.  Lewis, 
187  U.  S.  335,  23  Sup.  Ct.  Rep.  133,  47  L.  ed.  204,  and  the 
court  expressed  satisfaction  with  the  case  and  its  reasoning. 
In  the  Mettler  case,  the  court  said:  *'The  ground  for  plac- 
ing life  and  health  insurance  companies  in  a  different  class 
from  fire,  marine  and  inland  insurance  companies  is  obvious, 
and  we  think  that  putting  them  in  a  different  class  from  mu- 
tual benefit  and  relief  associations  doing  business  through 
lodges,  and  benevolent  associations  of  the  character  mentioned 
in  the  Texas  statute,  is  not  an  arbitrary  classification,  but 
rests  on  sufficient  reason.  The  legislature  evidently  intended 
to  distinguish  between  life  and  health  insurance  companies 
engaged  in  business  for  profit  (and  we  are  not  called  on  to 
refine  as  to  the  distribution  of  such  profits),  and  lodges  and 
associations  '^  of  a  mutual  benefit  or  benevolent  character, 
having  in  mind  also  the  necessity  of  the  prompt  payment  of 
the  insurance  money  in  very  many  cases  in  order  to  provide 
the  means  of  living  of  which  the  beneficiaries  had  been  de- 
prived by  the  death  of  the  insured.'* 
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It  appears  to  ub  that  there  is  eyen  stronger  reason  foi 
sustaining  a  classification  of  all  common  carriers  of  freight, 
for  legislation  with  respect  to  their  quasi-public  duties  a^ 
such,  having  also  in  mind  the  necessity  of  the  prompt  pay- 
ment of  losses  sustained  by  failure  to  perform  said  duty,  aa 
in  many  cases  such  losses  represent  food,  raiment  and  other 
necessities  of  life. 

In  the  case  of  Farmers'  and  Merchants'  Ins.  Co.  ▼.  Dab- 
ney,  189  U.  S.  301,  23  Sup.  Ct.  Rep.  565,  the  court  held  valid 
a  Nebraska  statute  allowing  a  reasonable  attorney's  fee  to  a 
plaintiff  in  case  of  an  unsuccessful  defense  by  an  insurance 
company  of  a  suit  on  a  policy  of  insurance  covering  real 
property  wholly  destroyed  by  fire.  We  quote  the  following 
from  that  case  as  a  complete  answer  to  the  suggestion  of 
inequality  in  the  case  at  bar  in  the  dassification  of  common 
carriers  for  special  legislation  of  the  kind  in  question,  and 
the  suggestion  of  inequality  because  the  penalty  falls  upon 
the  common  carrier  when  unsuccessful  in  the  suit,  but  not 
upon  the  claimant  when  he  is  unsuccessful  in  the  suit.  The 
court  said:  "All  the  grounds  relied  upon  to  demonstrate  that 
the  statute  allowing  a  reasonable  attorney's  fee  in  case  of 
the  unsuccessful  defense  of  a  suit  to  enforce  certain  insur- 
ance policies  is  repugnant  to  the  equality  clause  of  the  four- 
teenth amendment  are  embraced  in  the  following  proposi- 
tions: First,  because  it  arbitrarily  subjects  insurance  compa- 
nies to  a  liability  for  attorneys'  fees,  when  other  defendants 
in  other  classes  of  cases  are  not  subjected  to  such  burden; 
second,  because,  whilst  the  obligation  to  pay  attorneys'  fees 
is  imposed  on  insurance  companies  in  the  cases  embraced  by 
the  statute,  no  such  burden  rests  on  the  plaintiff  in  favor  of 
the  insurance  companies  where  the  suit  on  a  policy  is  success- 
fully ®^  defended ;  and,  third,  because  the  statute  arbitrarily 
distinguishes  between  insurance  policies  by  allowing  an  at- 
torney's fee  in  case  of  a  suit  on  a  policy  covering  real  es- 
tate, where  the  property  has  been  totally  destroyed,  and  ex- 
cluding the  right  to  such  fees  in  suits  to  enforce  policies  on 
other  classes  of  property,  or  where  there  has  not  been  a  total 
destruction  of  the  property  covered  by  the  insurance.  Each 
and  all  of  these  propositions  must  rest  on  the  assumption 
that  contracts  of  insurance,  generally  considered,  do  not  pos- 
sess such  distinctive  attributes  as  to  justify  their  classifica- 
tion separate  from  other  contracts,  and  that  contracts  of  in- 
surance,  as  between  themselves,  may  not  be  classified  sepa- 
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rately  depending  upon  the  nature  of  the  insurance,  the  char- 
acter of  the  property  covered,  and  the  extent  of  the  loss 
which  may  have  supervened.  But  the  unsoundness  of  these 
propositions  is  settled  by  the  previous  adjudications  of  this 
court";  citing  cases. 

The  case  of  Missouri  etc.  R.  R.  Co.  v.  May,  194  U.  S.  267, 
24  Sup.  Gt.  Rep.  638,  48  L.  ed.  971,  is  an  interesting  and 
striking  case.  In  that  ease,  the  court  held  that  a  Texas  stat- 
ute imposing  a  penalty  in  favor  of  contiguous  land  owners 
against  railway  companies  for  permitting  Johnson  grass  or 
Russian  thistle  to  mature  and  go  to  seed  upon  their  road, 
does  not  deny  such  railway  companies  the  equal  protection 
of  the  law.  It  might  be  suggested  that  Johnson  grass  is  a 
curse  or  a  blessing  according  to  the  view  point,  a  curse  as  to 
crops  requiring  dean  cultivation,  a  blessing  when  hay  is  the 
thing  wanted;  or  it  might  be  suggested  that  Johnson  grass 
could  easily  be  communicated  to  the  railway  company's  land 
or  right  of  way  by  streams  from  bottom  lands  above;  or 
that  it  might  be  propagated  from  seed  dropped  upon  the 
ordinary  highways  from  wagons  hauling  such  hay,  thence 
to  lands  adjoining,  thence  to  the  railway  company's  lands, 
thence  to  contiguous  lands,  but  no  such  penalty  applies 
against  other  carriers,  against  those  in  charge  of  ordinary 
highways,  against  a  contiguous  land  owner,  in  favor  of  the 
railway  company,  or  as  between  contiguous  land  owners. 
®*  It  will  be  further  observed  that  the  legislation  affected 
the  railway  company  in  its  capacity  as  owner  or  occupant  of 
the  land  or  right  of  way.  But  the  court  was  guided  in  the 
decision  of  the  case  by  these  sound  principles : 

''When  a  state  legislature  has  declared  that,  in  its  opinion, 
policy  requires  a  certain  measure,  its  action  should  not  be 
disturbed  by  the  courts  under  the  fourteenth  amendment, 
unless  they  can  see  clearly  that  there  is  no  fair  reason  for 
the  law  that  would  not  require  with  equal  force  its  exten- 
sion to  others  whom  it  leaves  untouched Great  con- 
stitutional provisions  must  be  administered  with  caution. 
Some  play  must  be  allowed  for  the  joints  of  the  machine, 
and  it  must  be  remembered  that  legislatures  are  the  ultimate 
guardians  of  the  liberties  and  welfare  of  the  people  in  quite 
as  great  a  degree  as  the  courts.'' 

This  court,  in  Simmons  v.  Western  Union  Tel.  Co.,  63  S. 
C.  425,  41  S.  E.  521,  57  L.  R.  A.  607,  held  that  the  statute 
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making  telegraph  companies  liable  for  mental  anguish  is  not 
violative  of  the  fourteenth  amendment,  or  article  1,  section 
5  of  the  state  constitution,  and  in  Johnson  v.  Spartan  stills, 
68  S.  G.  355,  47  S.  E.  695,  this  court  held  that  section  2719, 
making  it  lawful  for  any  corporation,  person  or  firm  to  is- 
sue, pay  out  or  circulate  for  pa3anent  for  the  wages  of  labor, 
any  order,  check,  memorandum,  token  or  evidence  of  indebted- 
ness, payable  in  whole  or  in  part  otherwise  than  in  lawful 
money  of  the  United  States,  except  upon  conditions  specified 
in  the  act,  did  not  violate  the  fourteenth  amendment,  and 
was  upon  a  reasonable  classification,  even  though  it  contained 
a  proviso  that  said  section  shall  not  apply  to  agricultural 
contracts  or  advances  made  for  agricultural  purposes. 

In  the  case  of  Porter  v.  Charleston  &  S.  By.  Co.,  63  S.  C. 
169,  90  Am.  St.  Rep.  681,  41  S.  E.  108,  this  court  held  that 
the  act  (22  Stat.  443)  imposing  a  penalty  on  common  car- 
riers for  failure  to  pay  or  refuse  to  pay  damages,  etc.,  to 
freight  within  sixty  days  does  not  violate  those  sections  of 
the  state  and  federal  constitutions  providing  for  equal  pro- 
tection to  all.  This  court  distinguished  that  case  from  the 
Ellis  case  in  two  particulars,  ®*  viz. :  1.  That  the  South  Caro- 
lina statute  of  1897  applied  to  all  common  carriers,  while  the 
Texas  statute,  condemned  in  the  Ellis  case,  was  limited  to 
one  class  of  common  carriers,  railway  corporations;  2.  That 
the  South  Carolina  statute  was  limited  to  such  claims  as  were 
peculiarly  incident  to  the  business  of  a  common  carrier,  but 
the  Texas  statute  was  not  so  limited. 

The  statute  considered  in  the  Porter  case  was,  in  Johnson 
v.  Southern  Ey.,  69  S.  C.  322,  48  S.  E.  260,  held  to  be  re- 
pealed by  the  act  of  1903,  which  is  now  under  consideration. 
But  the  principle  decided  in  the  Porter  case  is  just  as  ap- 
plicable in  the  present  case.  A  valid  distinction  cannot  be 
based  upon  the  difference  between  a  requirement  **to  pay  or 
refuse  to  pay"  within  a  given  time,  as  provided  in  the  act 
of  1897,  and  a  requirement  "to  pay"  within  a  given  time,  as 
required  in  the  act  of  1903,  for  if  it  be  unlawful  to  require 
the  latter,  under  penalty,  it  must  also  be  unlawful  to  require 
the  former,  since  no  other  person  or  class  is  required  "to 
pay  or  refuse  to  pay"  under  penalty.  The  decision  rests  upon 
the  reasonableness  of  the  classification  of  conunon  carriers 
for  particular  legislation  with  respect  to  the  performance  of 
their  duty  as  such,  thereby  subserving  an  important  public 
purpose  within  the  police  power  of  the  state. 
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Prom  this  review  of  the  decisions  of  the  supreme  court  of 

the  United  States  and  of  this  courts  we  think  it  is  clear  that 

the  statute  is  not  unconstitutional. 

The  respondent,  in  the  event  of  the  above  conclusions  be- 
ing reached,  has  upon  notice  and  exceptions  taken  asked  that 
this  court  consider  whether  the  judgment  of  the  circuit  court 
should  not  be  affirmed  upon  the  ground  that  the  magistrate 
erred  in  finding  judgment  for  the  penalty,  when  the  testi- 
mony showed  that  the  claim  filed  by  plaintiflp  for  one  dollar 
and  seventy-five  cents  was  made  up  of  two  items,  to  wit,  one 
dollar  and  fifty  cents,  the  value  of  the  property  alleged  to 
have  been  lost  or  damaged  while  in  possession  of  defendant, 
and  twenty-five  cents,  freight  paid  by  plaintiff  for  same. 
The  magistrate  having  found  as  a  fact  that  the  amount  of 
the  loss  or  damage  ®*  was  one  dollar  and  seventy-five  cents, 
as  claimed,  and  this  conclusion  having  been  affirmed  by  the 
circuit  court  by  sustaining  the  magistrate's  judgment  to  that 
extent,  we  have  no  power  to  review  or  reverse  such  conclu- 
sion of  fact,  unless  there  was  absolutely  no  evidence  tending 
to  sustain  it.  It  was  shown  that  the  cost  of  the  bunch  of 
bananas  in  Columbia,  South  Carolina,  was  one  dollar  and 
fifty  cents  and  the  freight  thereon  to  McBee,  South  Carolina, 
was  twenty-five  cents.  This  was  certainly  some  evidence  that 
the  value  of  the  bananas  to  plaintiffs  at  McBee  was  at  least 
one  dollar  and  seventy-five  cents,  and  that  such  was  the 
amount  of  their  loss.  The  magistrate  having  adjudged  the 
loss  to  be  as  claimed  by  plaintiffs,  judgment  for  the  penalty 
was  proper. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
judgment  of  the  magistrate  court  is  affirmed. 

The  chief  justice  did  not  participate  in  this  opinion  because 
of  illness. 


By  Writ  of  Error  the  Jnds^meiit  In  ttie  Principal  Case  was  taken 
for  review  to  the  supreme  court  of  the  United  States,  where  it  was 
affirmed:  Seaboard  Air  Line  By.  v.  Seegers,  207  U.  S.  73,  28  Sup. 
Ct.  Bep.  28,  52  L.  ed.  28.  The  opinion  of  affirmance  written  by  Mr. 
Justice  Brewer  is  as  follows: 

"The  question  in  this  case  is  the  constitutionality  of  section  2  of 
an  act  of  the  state  of  South  Carolina,  approved  February  23,  1903 
(24  Stats,  at  Large,  81),  which  reads: 

"  *Sec.  2.  That  every  claim  for  loss  of  or  damage  to  property 
while  in  the  possession  of  such  common  carrier  shall  be  adjusted  and 
paid  within  forty  days^  in  case  of  shipments  wholly  within  this  statOj^ 
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and  within  ninety  days,  in  ease  of  shipments  from  without  this 
state,  after  the  filing  of  snch  claim  with  the  agent  of  such  carrier 
at  the  point  of  destination  of  such  shipment:  Provided,  that  no 
such  claim  shall  be  filed  until  after  the  arrival  of  the  shipment  or  of 
some  part  thereof  at  the  point  of  destination,  or  until  after  the  lapse 
of  a  reasonable  time  for  the  arrival  thereof.  In  every  case  such 
common  carrier  shall  be  liable  for  the  amount  of  such  loss  or  dam- 
age, together  with  interest  thereon  from  the  date  of  the  filing  of  the 
claim  therefor  until  the  payment  thereof.  Failure  to  adjust  and  pay 
such  claim  within  the  periods  respectively  herein  prescribed  shall 
subject  each  common  carrier  so  failing  to  a  penalty  of  fifty  doK 
lars  for  each  and  every  such  failure,  to  be  recovered  by  any  con- 
signee or  consignees  aggrieved,  in  any  court  of  competent  juris- 
diction: ProTided,  that  unless  such  consignee  or  consignees  recover 
in  such  action  the  full  amount  claimed,  no  penalty  shall  be  recovered, 
but  only  the  actual  amount  of  the  loss  or  damage,  with  interest  as 
aforesaid:  Provided,  further,  that  no  common  carrier  shall  be  liable 
under  this  act  for  property  which  never  came  into  its  possession, 
if  it  complies  with  the  provisions  of  section  1710,  volume  1,  of  the 
Code  of  Laws  of  South  Carolina,  1902.' 

''The  difference  between  the  value  of  the  goods  shipped  and  the 
freight  charges,  one  dollar  and  seventy-five  cents,  and  the  amount 
of  the  penalty,  fifty  dollars,  naturally  excites  attention.  The  su- 
preme court  of  the  state  held  the  section  constitutional — a  decision 
conclusive  so  far  as  the  state  constitution  is  concerned — and  there- 
fore we  are  limited  to  a  consideration  of  its  alleged  conflict  with 
the  constitution  of  the  United  States.  The  shipment  was  wholly  in- 
trastate, being  from  Columbia,  South  Carolina,  to  McBee,  South 
Carolina,  and  undoubtedly  subject  to  the  control  of  the  state.  It 
is,  of  course,  unnecessary  to  consider  the  validity  of  the  statute  when 
applied  to  a  shipment  from  without  the  state. 

''It  is  contended  that  the  equal  protection  of  the  laws,  guaranteed 
by  the  first  section  of  the  fourteenth  amendment,  is  denied.  The 
power  of  classification  is  conceded,  but  this  will  not  uphold  one  that 
is  purely  arbitrary.  There  must  be  some  substantial  foundation  and 
basis  therefor.  It  is  asserted  that  this  is  merely  legislation  to  com- 
pel carriers  to  pay  their  debts  within  a  given  time,  by  an  unreason- 
able penalty  for  any  delay,  while  no  one  else  is  so  punished,  and 
that  there  is  no  excuse  for  such  distinction.  We  have  had  before  us 
several  cases  involving  classification  statutes,  and  while  the  prin- 
ciples upon  which  classifications  may  rightfully  be  made  are  clear 
and  easily  stated,  yet  the  application  of  those  principles  to  the  dif- 
ferent cases  is  often  attended  with  much  difficulty.  See,  among 
others,  on  the  general  principles  of  classification,  Barbier  v.  Con- 
nolly, 113  U.  S.  27,  5  Sup.  Ct.  Bep.  357,  28  L.  ed.  923;  BeU's  Gap  B. 
Co.  V.  Pennsylvania,  134  U.  S.  232,  10  Sup.  Ct.  Bep.  533,  33  L.  ed. 
S92;  and  of  cases  making  application  of  those  principles:  Gulf,  C. 
&  S.  F.  B.  Co.  V.  Ellis,  165  U.  S.  150,  17  Sup.  Ct.  Bep.  255,  41  L.  ed. 
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666;  Atchison,  T.  ft  8.  P.  E.  Co.  v.  Matthews,  174  U.  S.  9Q,  19  Sup- 
Ct.  Bep.  609,  43  L.  ed.  909,  and  cases  cited  in  the  opinion;  Erb  v.. 
Morasch,  177  U.  S.  584,  20  Sup.  Ct.  Bep.  819,  44  L.  ed.  897;  Fidelit^r 
Mut.  Life  Assn.  v.  Mettler,  185  U.  S.  308,  22  Sup.  Ct.  Bep.  662,  46 
L.  ed.  922;  Farmers'  &  M.  Ins.  Co.  v.  Dobnej,  189  U.  S.  301,  23  Sup. 
Ct.  Bep.  565,  47  L.  ed.  821;  Missouri,  K.  &  T.  B.  Co.  v.  Maj,  194  U. 
S.  267,  24  Sup.  Ct.  Bep.  638,  48  L.  ed.  971. 

"We  are  of  the  opinion  that  this  ease  comes  within  the  limits 
of  constitutionality.  It  is  not  an  act  imposing  a  penalty  for  the- 
nonpayment  of  debts.  As  the  supreme  court  of  South  Carolina  said 
in  Best  v.  Seaboard  Air  Line  B.  Co.,  72  S.  C.  479,  484,  52  S.  E.  223, 
225:  'The  object  of  the  statute  was  not  to  penalize  the  carrier  for 
merely  refusing  to  pay  a  claim  within  the  time  required,  whether 
just  or  unjust,  but  the  design  was  to  bring  about  a  reasonably 
prompt  settlement  of  all  proper  claims,  the  penalty,  in  case  of  a  re- 
oovery  in  a  court,  operating  as  a  deterrent  of  the  carrier  in  refusing 
to  settle  just  claims,  and  as  compensation  of  the  claimant  for  tha 
trouble  and  expense  of  the  suit  which  the  carrier's  unreasonable  do:- 
lay  and  refusal  made  necessary.' 

"This  ruling  of  the  supreme  court  finds  support,  if  any  be  needed,, 
in  the  preamble  of  the  statute,  which  reads:  'An  Act  to  Begulate 
the  Manner  in  Which  Common  Carriers  Doing  Business  in  Thia 
State  Shall  Adjust  Freight  Charges  and  Claims  for  Loss  of  or  Dam- 
age to  Freight.' 

''It  is  not  an  act  leveled  against  corporations  alone,  but  includes 
all  common  carriers.  The  classification  is  based  solely  upon  the 
nature  of  the  business,  that  being  of  a  public  character.  It  is  true 
that  no  penalty  is  cast  upon  the  shipper,  yet  there  is  some  guaranty 
against  excessive  claims  in  that,  as  held  by  the  supreme  court  of  the 
state  in  Best  y.  Seaboard  Air  Line  B.  Co.,  supra,  there  can  be  no 
award  of  a  penalty  unless  there  be  a  recovery  of  the  full  amount 
claimed. 

"Further,  the  matter  to  be  adjusted  is  one  peculiarly  within  the 
knowledge  of  the  carrier.  It  receives  the  goods  and  has  them  in  its 
custody  until  the  carriage  is  eompleted.  It  knows  what  it  received 
and  what  it  delivered.  It  knows  what  injury  was  done  during  the 
shipment,  and  how  it  was  done.  The  consignee  may  not  know  what 
was  in  fact  delivered  at  the  time  of  the  shipment,  and  the  shipper 
may  not  know  what  was  delivered  to  the  consignee  at  the  close  of 
the  transportation.  The  carrier  can  determine  the  amount  of  the 
loss  more  accurately  and  promptly  and  with  less  delay  and  expense 
than  anyone  else,  and  for  the  adjustment  of  loss  or  damage  to  ship* 
ments  within  the  state  forty  days  cannot  be  said  to  be  an  nnreasoA- 
ably  short  length  of  time.  It  may  be  stated  as  a  general  role  that 
an  set  which  puts  in  one  class  all  engaged  in  business  of  a  special 
and  public  character  requires  of  them  the  performance  of  a  duty 
which  they  can  do  better  and  more  quickly  than  others,  and  im- 
poM0  a  not  exorbitant  penalty  for  a  failure  to  perform  that  duty 
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within  a  reasonable  time,  cannot  be  adjudged  unconstitntional  sb  a 
purely  arbitrary  classification. 

' '  While  in  this  case  the  penalty  may  be  large  as  compared  with  the 
value  of  the  shipment,  yet  it  must  be  remembered  that  small  ship- 
ments are  the  ones  which  especially  need  the  protection  of  penal 
statutes  like  this.  If  a  large  amount  is  in  controversy,  the  claimant 
can  afford  to  litigate.  But  he  cannot  well  do  so  when  there  is  bat 
the  trifle  of  a  dollar  or  two  in  dispute,  and  yet  justice  requires  that 
his  claim  be  adjusted  and  paid  with  reasonable  promptness.  Further, 
it  must  be  remembered  that  the  purpose  of  this  legislation  is  not 
primarily  to  enforce  the  collection  of  debts,  but  to  compel  the  per- 
formance of  duties  which  the  carrier  assumes  when  it  enters  upon 
the  discharge  of  its  public  functions.  We  know  there  are  limits 
beyond  which  penalties  may  not  go  even  in  cases  where  classification 
is  legitimate;  but  we  are  not  prepared  to  hold  that  the  amount  of 
penalty  imposed  is  so  great,  or  the  length  of  time  within  which  the 
adjustment  and  payment  are  to  be  made  is  so  short,  that  the  act 
imposing  the  penalty  and  fixing  the  time  is  beyond  the  power  of  the 
state. 

'  *  The  judgment  of  the  supreme  court  of  South  Carolinm  is  ai&rmed. 

^'Mr.  Justice  Peckham  dissents.'* 


WEAVER  V.  SOUTHERN  RAILWAY  COifPANT. 

[76  S.  C.  49,  56  S.  E.  657.] 

NSOUOEKCE — ^When  Question  for  Jury. — ^The  issue  of 
negligence  should  go  to  the  jury  when  the  facts,  which,  if  true, 
would  constitute  evidence  of  negligence,  are  controverted,  or  when 
the  facts  are  not  disputed,  but  there  may  be  a  fair  difference  of 
opinion  as  to  whether  the  inference  of  negligence  should  be  drawn, 
or  when  the  facts  are  in  dispute  and  the  inferences  to  be  drawn 
therefrom  are  doubtful,     (pp.  936,  937.) 

TEIAIi — ^Instructions. — A  request  for  a  charge  which  inti- 
mates to  the  jury  the  inference  to  .be  drawn  from  the  facts  therein 
stated  in  detail  is  a  charge  on  the  facts  and  should  not  be  given, 
(p.  937.) 

BAHiROADS — ^Negligence — OrossingB — Gates  and  Signals.-;- 
TThe  lowering  of  gates  across  the  street,  where  a  railroad  company  is 
required  to  keep  gates  closed  while  a  train  is  crossing,  is  a  warning 
-of  the  dangerous  condition  of  the  track  at  the  time,  but  it  does  not 
•dispense  with  the  necessity  of  complying  with  statutory  requirements 
.as  to  ringing  the  bell  or  sounding  the  whistle,  at  least  thirty  sec- 
onds before  an  engine  is  moved,  when  it  is  at  a  standstill  within 
a' less  distance  than  one  hundred  rods  of  the  crossing,     (p.  939.) 

RAILBOADS  —  Negligence  —  OrossingB  —  Qates. — ^Although  ths 
lowering  of  gates  across  the  street  while  a  railroad  train  is  passing 
does  not  supersede   the  necessity  of  complying  with  statutory  ze- 
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quirementa  as  to  sonndiog  a  whistle  or  ringing  a  bell,  nevertheless 
when  the  warning  which  the  lowering  of  such  gates  gives  is  ignored, 
it  strongly  tends  to  show  gross  negligence  on  the  part  of  the  per- 
son injured,     (p.  939.) 

Sanders  &  DePass,  for  the  appellant. 

Nichols  &  Jones  and  S.  Wilson,  for  the  appellee. 

•*  GARY,  J.  This  is  an  action  for  damages  alleged  to 
have  been  sustained  by  the  plaintiff  while  climbing  between 
two  freight-cars  across  a  street  in  the  city  of  Spartanburg. 

The  facts  are  thus  set  out  in  the  complaint:  **That  on  the 
twentieth  day  of  June,  1903,  the  defendant  negligently  and 
unlawfully  allowed  one  of  its  trains  to  stop  for  an  unreason- 
able time,  fifteen  or  twenty  minutes,  across  Magnolia  street, 
one  of  the  principal  streets  of  the  city  of  Spartanburg,  to 
the  great  inconvenience  and  annoyance  of  those  using  the 
street,  including  this  plaintiff,  in  violation  of  his  right  to 
said  street,  and  in  violation  of  the  ordinance  of  said  city 
which  prohibited  the  blocking  of  said  public  crossing  for  a 
longer  period  than  five  minutes. 

"That  on  said  day  plaintiff  was  going  along  said  street, 
and  coming  to  said  crossing  found  it  blocked,  as  aforesaid, 
by  defendant's  train.  That  after  waiting  a  considerable 
time,  the  train  not  moving,  and  plaintiff  being  anxious  to 
get  out  of  the  rain,  also  being  very  unwell,  he  had  to  go 
over  said  'crossing  and  along  said  street  by  going  between 
two  of  the  cars  of  said  train  over  the  bumpers,  which  were 
standing  motionless  as  aforesaid.  That  while  in  such  act, 
without  any  notice  or  warning,  without  sounding  a  whistle 
or  ringing  a  beU,  disregarding  the  statute  law  of  this  state, 
the  defendant  company,  through  its  agents  and  servants  in 
charge  of  said  train,  negligently,  unlawfully,  recklessly,  wan- 
tonly, and  in  utter  disregard  of  plaintiff,  caused  said  train 
of  cars  to  suddenly  and  quickly  start  and  move,  thereby 
throwing  him  down  upon  its  railroad  track,  running  its 
wheels  over  his  foot,  crushing  and  mangling  it  and  cutting 
it  off,  to  his  great  suffering  and  injury,  and  to  his  damage  in 
the  sum  of  two  thousand  dollars." 

The  defendant  denied  all  the  allegations  of  the  complaint 
except  the  corporate  existence  of  the  defendant  and  the  in- 
jury **  of  the  plaintiff  while  climbing  between  the  cars,  and 
alleged  that  **on  the  occasion  named  it  was  carrying  on  its 
business  in  a  lawful  way  in  its  yard  in  the  city  of  Spartan- 
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burg,  and  that  while  so  doing,  and  after  the  gates  were 
down — which  said  gates,  under  the  ordinances  of  the  city 
of  Spartanburg,  it  was  required  to  keep,  maintain  and  oper- 
ate across  its  streets  when  trains  were  on  said  streets — ^the 
plaintiff  herein,  after  he  knew,  or  ought  to  have  known,  that 
said  gates  were  down,  carelessly  and  negligently  attempted 
to  pass  between  two  of  the  defendant's  cars,  to  which  an 
engine  was  hitched,  and  after  he  knew  that  it  was  likely 
that  said  cars  would  be  moved  at  any  moment,  and  while 
80  doing,  in  a  careless  and  negligent  manner,  was  injured  by 
the  movement  of  said  train  in  a  lawful  manner,  and  that  the 
injury  which  was  received  by  plaintiff  on  the  said  occasion 
was  caused  by  his  own  carelessness  and  negligence  in  attempt- 
ing to  pass  between  the  two  said  cars,  after  he  knew,  or  could 
have  known  by  the  exercise  of  ordinary  and  due  care  and 
caution,  that  said  train  would  likely  move  at  any  moment, 
and  after  due  warning  had  been  given  that  the  train,  which 
was  then  on  and  across  said  streets,  was  there  only  tempo- 
rarily, and  that  it  was  the  intention  that  the  same  should 
be  moved  at  any  moment,  and  that  the  carelessness  and  neg- 
ligence of  the  plaintiff  in  so  attempting  to  pass  between  the 
said  cars,  which  he  knew,  or  ought  to  have  known,  was  a  dan- 
gerous act,  caused  and  contributed  to  the  injury  aforesaid." 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
five  hundred  dollars,  whereupon  the  defendant  appealed  upon 
exceptions  which  will  be  incorporated  in  the  report  of  the  case. 

The  first  question  that  will  be  considered  is  whether  his 
honor,  the  presiding  judge,  erred  in  ruling  that  the  plain- 
tiff could  introduce  evidence  to  the  effect  that  other  persons 
climbed  between  the  cars  and  why  they  did  so.  The  appel- 
lant's attorneys  realize  the  fact  that  the  case  of  Thomasson 
V.  Southern  Ry.,  72  S.  C.  1,  51  S.  B.  443,  sustains  said  rul- 
ing, but  asked  permission,  which  was  granted,  •*  to  review 
that  case.  After  careful  consideration,  the  court  adheres  to 
its  former  ruling. 

The  next  question  for  consideration  is  whether  the  pre- 
siding judge  erred  in  refusing  certain  requests  mentioned 
in  the  exceptions  on  the  ground  that  they  were  a  charge  upon 
the  facts.  The  rule  when  facts  should  be  submitted  to  the 
jury  is  thus  clearly  stated  in  16  American  and  English  En- 
cyclopedia of  Law,  465  et  seq.,  and  quoted  with  approval 
in  Rinake  v.  Victor  Mfg.  Co.,  55  S.  C.  179,  32  S.  B.  983, 
and  Wood  v,  Victor  Mfg.  Co.,  66  S.  C.  482,  45  S.  E.  81,  to  wit: 
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**The  general  rule  is  well  known  that  questions  of  fact  are 
to  be  submitted  to  the  jury,  and  this  includes  not  only  cases 
when  the  facts  are  in  dispute,  but  also  when  the  question 
is  as  to  inference  to  be  drawn  from  such  facts  after  they 
have  been  determined.  It  will  readily  be  observed  that  few 
cases  will  arise  in  which  there  is  no  question  as  to  the  facts 
involved;  the  element  of  ordinary  care  must  from  its  very 
character  always  require  the  decision  of  a  jury,  except  where 
there  is  a  violation  of  statutory  duty  or  when  the  facts  are 
undisputed  and  but  one  inference  can  be  reasonably  drawn 
from  them.  And  the  same  is  equally  true  as  to  the  deter- 
mination of  the  question  of  proximate  cause,  so  that  the  fol- 
lowing rules  may  be  stated  as  applicable  to  every  case.  The 
issue  of  negligence  should  go  to  a  jury:  1.  When  the  facts^ 
which,  if  true,  would  constitute  evidence  of  negligence,  are 
controverted ;  2.  When  such  facts  are  not  disputed,  but  there 
may  be  a  fair  difference  of  opinion  as  to  whether  the  infer- 
ence  of  negligence  should  be  drawn ;  3.  When  the  facts  are  in 
dispute  and  the  inferences  to  be  drawn  therefrom  are  doubt- 
ful." 

In  Lampley  v.  Atlantic  C.  L.  R.  R.,  71  S.  C.  156,  50  S.  E. 
773,  the  court  says:  "Negligence  is  a  mixed  question  of  law 
and  fact.  It  is  the  duty  of  the  court  to  define  negligence,  but 
the  jury  must  draw  the  inference  from  the  facts  in  each  case.  '^ 

•*  The  presiding  judge  could  not  have  charged  the  said 
requests  without  intimating  to  the  jury  the  inference  to  be 
drawn  from  the  facts  therein  so  carefully  set  out  in  detail. 
The  instructions  would  have  been  in  violation  of  article  5^ 
section  26  of  the  constitution,  and  were,  therefore,  properly 
refused. 

We  proceed,  next,  to  consider  whether  there  was  error  on 
the  part  of  the  presiding  judge  in  construing  sections  2132 
and  2139  of  the  Code  of  Laws,  which  are  as  follows : 

"Sec.  2132.  A  bell  of  at  least  thirty  pounds  weight  and 
a  steam  whistle  shall  be  placed  on  each  locomotive  engine, 
and  such  bell  shall  be  rung,  or  such  whistle  sounded,  by  the 
engineer  or  fireman,  at  the  distance  of  at  least  five  hun- 
dred yards  from  the  place  where  the  railroad  crosses  any 
public  highway  or  street  or  traveled  place,  and  be  kept 
ringing  or  whistling  until  the  engine  has  crossed  such  high- 
way or  street  or  traveled  place;  and  if  such  engine  or  cars' 
shall  be  at  a  standstill  within  a  less  distance  than  one  hun- 
dred rods  of  such  crossing  such  bell  shall  be  rung,  or  such 
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whistle  sounded,  for  at  least  thirty  seconds  before  sach  en- 
gine shall  be  moved;  and  shall  be  kept  ringing  or  sounding 
until  such  engine  shall  have  crossed  such  public  highway  or 
street  or  traveled  place." 

'*Sec.  2139.  If  a  person  is  injured  in  his  person  or  prop- 
erty by  collision  with  the  engines  or  cars  of  a  railroad  cor- 
poration at  a  crossing,  and  it  appears  that  the  corporation 
neglected  to  give  the  signals  required  by  this  chapter,  and 
that  such  conduct  contributed  to  the  injury,  the  corporaiion 
shall  be  liable  for  all  damages  caused  by  the  collision,  or  to 
a  fine  recoverable  by  indictment,  as  provided  in  the  preced- 
ing section,  unless  it  is  shown  that,  in  addition  to  a  mere 
want  of  ordinary  care,  the  person  injured,  or  the  person  hav- 
ing charge  of  his  person  or  property,  was,  at  the  time  of  the 
collision,  guilty  of  gross  or  willful  negligence,  or  was  acting 
in  violation  of  the  law;  and  that  such  gross  or  willful  neg- 
ligence or  unlawful  act  contributed  to  the  injury.** 

^  The  first  assignment  of  error  is,  that  the  presiding  judge 
ignored  the  provision  of  the  statute,  which  requires  the  plain- 
tiflP  to  prove,  not  only  the  failure  of  the  defendant  to  com- 
ply with  the  statute,  but  that  such  failure  contributed  to  the 
injury  as  a  proximate  cause. 

At  the  time  the  circuit  judge  used  the  language  set  out  in 
the  exceptions,  he  was  not  specially  discussing  this  feature 
of  the  statute,  but  the  effect  of  a  lack  of  ordinary  care  and 
gross  negligence  on  the  part  of  a  person  injured  at  a  cross- 
ing. 

He,  however,  chained  the  defendant's  first  reques!;,  which 
was  as  follows:  "Proof  of  the  mere  failure  to  ring  the  bell 
or  sound  the  whistle,  as  required  by  the  statute,  before  mov- 
ing cars  which  may  be  across  a  street  is  not  of  itself  suflS- 
cient  to  warrant  a  recovery  for  an  injury  received  by  one 
V.  hile  attempting  to  climb  over  or  between  two  of  such  cars, 
but  in  order  to  warrant  such  recovery  the  evidence  should 
go  farther  and  show  that  this  failure  to  give  the  signals  re- 
quired by  the  statute  contributed  as  a  proximate  cause  to  the 
injury  complained  of,  and  if  the  evidence  does  not  show  not 
only  that  the  signals  were  not  given,  but  that  the  failure  to 
give  them  did  contribute  as  a  proximate  cause  to  the  injury, 
then  there  can  be  no  recovery  and  the  verdict  should  be  for 
the  defendant." 

The  last  question  for  determination  is,  whether  the  circuit 
judge  erred  in  charging  that  if  the  defendant  failed  to  com- 
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ply  with  the  foregoing  statutory  requirement  the  plaintiff 
was  entitled  to  recover,  unless  it  was  shown  that  he  was  guilty 
of  gross  or  willful  negligence  or  was  acting  in  violation  of 
law,  and  that  such  negligence  or  violation  of  law  contributed 
to  the  injury. 

The  appellant,  in  effect,  contends  that  the  lowering  of  the 
gates  gave  warning  of  the  dangerous  condition  of  the  track 
and  dispensed  with  the  necessity  to  comply  with  the  statu- 
tory requirements  as  to  ringing  the  bell  or  sounding  the 
whistle  at  least  thirty  seconds  before  the  engine  was  moved 
when  it  was  at  a  standstill,  within  a  less  distance  than  one 
^^  hundred  rods  of  the  crossing ;  and  that  the  plaintiff  under 
such  circumstances  cannot  recover  if  he  failed  to  exercise 
ordinary  care,  and  such  failure  contributed  to  the  injury. 

There  are  cases  in  which  the  law  will  dispense  with  the 
necessity  for  compliance  with  the  statutory  signals  at  a  cross- 
ing; and  then  it  is  not  necessary  for  the  railroad  company 
to  show  that  the  party  injured  was  guilty  of  gross  negligence 
or  was  acting  in  violation  of  the  law ;  as,  for  instance,  when 
a  person  sees  the  train  approaching  a  crossing  in  ample  time 
to  avoid  the  danger  of  a  collision.  The  reason  is  because  he 
possesses  all  the  information  which  the  ringing  of  the  bell 
or  the  sounding  of  the  whistle  was  intended  to  give. 

The  vital  question  in  this  case^  therefore,  is,  whether  the 
lowering  of  the  gates  afforded  the  plaintiff  the  information 
which  the  ringing  of  the  bell  or  the  sounding  of  the  whistle 
for  thirty  seconds  before  the  train  moved  would  h^ve  given 
him. 

The  lowering  of  the  gates  was  a  general  warning  of  dan- 
ger at  that  time  in  attempting  to  cross  the  track,  but  it  did 
not  give  any  specific  information  as  to  the  time  when  the 
train  would  move.  While,  on  the  other  hand,  the  statute  was 
intended  to  inform  those  about  to  use  the  crossing  of  the 
specific  fact  that  the  train  would  not  move  within  thirty 
seconds. 

A  person  who  sees  a  train  across  a  highway  knows  that 
it  is  dangerous  to  attempt  to  cross  the  track  at  that  time ;  and 
while  the  lowering  of  the  gates  accentuated  this  fact,  it  does 
not  give  any  particular  information. 

Therefore,  the  notice  arising  from  the  lowering  of  the  gates 
did  not  afford  protection  equal  to  that  intended  by  the  stat- 
ute, and  does  not  supersede  the  necessity  for  complying  with 
its  requirements. 
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Althougli  the  erection  of  the  gates  did  not  supersede  the 
necessity  of  complying  with  the  requirements  of  the  statute, 
nevertheless  when  the  warning  which  they  give  is  ignored, 
^  it  strongly  tends  to  show  gross,  negligence  on  the  part  of 
the  person  injured. 

These  views  practically  dispose  of  all  the  questions  pre- 
sented by  the  exceptions. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 

Per  CUEIAM.  After  careful  consideration  of  the  x)etition 
herein,  the  court  is  satisfied  that  no  material  question  of  law 
or  fact  has  been  overlooked  or  disregarded. 

It  is  therefore  ordered  that  the  petition  be  dismissed  and 
the  order  herein  granted  staying  the  remittitig:  be  revoked. 


fit  the  OaM  of  Thomasson  v.  Sontheni  Bj.  Oo,  72  8.  C.  1,  51  & 
E.  443,  referred  to  in  the  principal  ease,  it  was  decided  that  in 
an  action  to  recover  for  injury  sustained  at  a  street  crossing  which 
had  been  blocked  by  a  railroad  train,  for  a  time  longer  than  that 
permitted  by  ordinance,  evidence  is  admissible  to  show  that  the 
person  injured  and  others  were  laborers,  who  at  the  time  of  the  ae- 
cident  had  only  a  few  moments  in  which  to  return  to  their  work, 
and  that  plaintiff's  foot  was  crushed  while  he  was  attempting  \» 
pass  between  the  standing  ears^ 

The  Law  Bequiret^BaUroad  Companies  to  give  notice  of  trains  ap- 
proaching a  erossing.     What  such  notice  shall  be  will  to  some   ex- 
tent depend  upon  the  circumstances  of  each  case,  but  some  suitable 
means  mu^t  be  adopted  and  applied  which  will  apprise  travelers  of 
the  danger  of  the  situation:     Bee  Bickel  v.  Pennsylvania  B.  B.  Co., 
217  Pa.  4o6,  118  Am.  St.  Bep.  926,  and  eases  cited  in  the  croas-ref- 
erence  note  thereto;  Queen  Anne's  B.  B.  Co.  y.  Reed,  5  Penne.   226, 
119  Am.  St.  Rep.  301.     Safety  gates  at  a  crossing,  if  standing  open, 
are  an  invitation  to  a  traveler  6n  the  highwaj  to  cross;  and  while  thin 
fact  does  not  relieve  him  from   the   duty  of  exercising  care,    it    ia 
a  fact  for  the  consideration  of  the  jury  in  determining  whether  be 
exercised  care  according  to  the  circumstances:     Messinger  w«  Peim- 
sylvania  B.  B.  Co.,  215  Pa.  497,  114  An.  St.  Bep.  970. 
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SUMTER     TOBACCO     WAREHOUSE     COMPANY     v. 
PHOENIX  ASSURANCE  COMPANY, 

[76  S.   0.  76,  56  8.  E.  654.] 

INSUBAKCE. — ^Temporaffy  IhcreaM  In  Bisk  forbidden  hy  a 
policy  of  fire  insurance  does  not  avoid  it  when  the  increase  of  hazard 
has  come  to  an  end  without  loss,  and  the  loss  occurs  from  another 
cause,     (p.  943.) 

0OBF0BATI0K8 — ^EYldence  of  Ihcorporatloa. — ^The  original 
charter  for  a  corporation,  duly  certified,  is  the  highest  evidence  of 
the  incorporation,     (p.  944.) 

COBFOBATIONB— Change  in  Name— Bight  to   Attack   for.— 
An  irregularity  in  not  complying  with  the  law  in  changing  the  name 
•of  a  corporation  is  available  onlv  in  a  direct  proceeding  to  annul' 
ita  charter,  instituted  on  behalf  of  the  state,     (p.  945.) 

COBPOBATIONS— Deed  to  Before  Charter  Qranted— Change  in 
Name — ^Insurance — Estoppel. — ^A  deed  to  a  corporation  made  before 
ita  charter  is  granted  will  take  effect  as  soon  as  its  charter  is  ob- 
tained, although  there  is  a  slight  change  in  the  name  of  the  cor- 
poration from  that  mentioned  in  the  deed,  and  an  insurance  com- 
pany cannot  raise  this  objection  to  the  validity  of  the  deed,  when 
it  has  issued  its  policy  and  received  its  premium  from  a  person  as 
-owner  of  the  property,     (p.  945.) 

J.  T.  Seibels  and  Haynesworth  &  Haynesworth,  for  the 
appellant. 

Lee  &  Moise,  for  the  appellee. 

''*  WOODS,  J.  This  appeal  is  from  a  judgment  recov- 
ered by  the  plaintiff  on  a  policy  of  insurance  issued  by  the 
defendant  insurance  company  covering  a  *' two-story  frame 
shingle  roof  prizery/'  the  property  having  been  destroyed  by 
fire  on  July  11,  1903. 

The  defense  on  the  merits  was  under  the  following  pro- 
visions of  the  policy:  "This  entire  policy,  unless  provided 
by  agreement  indorsed  hereon  or  added  hereto,  shall  be  void 
....  if  the  hazard  be  increased  by  any  means  within  the 
control  or  knowledge  of  the  insured."  *'This  entire  policy 
unless  otherwise  provided  by  agreement  indorsed  hereon  or 
added  hereto  ....  shall  be  void  if  any  change,  other  than 
by  the  death  of  an  insured,  take  place  in  the  interest,  title  or 
possession  of  the  subject  of  insurance  (except  change  of  occu- 
pants without  increase  of  hazard),  whether  by  legal  process 
or  judgment  or  by  voluntary  act  of  the  insured  or  otherwise." 

The  specific  violation  of  these  conditions  alleged  as  avoid- 
ing the  policy  was  that  the  plaintiff  had  changed  the  pos- 
session and  increased  the  hazard  by  renting  the  building  to 
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a  tenant  who  used  it  by  permission  of  the  plaintiff,  and  with- 
out '^  the  knowledge  or  consent  of  the  defendant,  in  making 
and  renovating  mattresses,  a  business  more  hazardous  than 
conducting  a  tobacco  prizery,  which  was  the  business  men- 
tioned in  the  policy. 

We  consider  first  the  exception  which  charges  error  in  the 
instruction:  **If  the  jury  believe  that  the  possession  of  the 
property  insured  was  delivered  to  a  tenant  who  occupied 
the  property  with  an  increased  hazard,  and  if  the  jury  believe 
that  the  occupation  was  temporary  and  ceased  before  the  fire, 
then  such  occupation  would  not  prevent  a  recovery,  if  it  was 
contemplated  and  agreed  between  the  parties  that  there 
should  be  a  temporary  use  of  it."  The  same  point  was  made 
in  other  exceptions  to  the  charge  by  request  to  direct  a  verdict 
and  by  motion  for  a  new  trial. 

Stating  the  evidence  as  to  change  of  possession  and  increase 
of  hazard  most  favorably  to  the  defendant,  it  is  manifest  such 
change  and  increased  hazard  was  only  temporary,  had  ceased 
before  the  fire  occurred  and  had  no  connection  with  it 
Ryttenberg,  plaintiff's  agent,  about  a  month  prior  to  the  fire^ 
agreed  to  rent  the  property  to  one  Potter,  a  maker  and  reno- 
vater  of  mattresses.  Potter  went  into  possession  and  placed 
a  steam  engine  just  outside  of  the  building,  which  a  witness 
on  one  occasion  saw  fired  up  ready  for  use  in  the  mattress 
business;  but  on  finding  the  building  not  suited  to  his  pur- 
poses, Potter  moved  out  after  an  occupancy  of  only  two  or 
three  days.  Ryttenberg  seems  to  have  supposed  Potter  was 
still  in  possession  at  the  time  of  the  fire,  as  he  so  stated  in 
his  proof  of  loss.  In  this  statement  of  the  facts,  all  evidence 
objected  to  by  the  defendant  has  been  left  out  of  view;  and 
if  a  temporary  change  of  possession  increasing  the  risk  while 
it  lasts,  but  discontinued  before  the  fire,  does  not  totally  avoid 
the  policy,  but  merely  suspends  it  during  the  prohibited  use, 
the  provisions  of,  the  policy  above  quoted  cannot  avail  the 
defendant. 

On  this  point  the  authorities  are  in  hopeless  conflict.  Some 
courts  of  high  authority  hold  the  policy  to  be  finally 
®^  avoided  by  such  temporary  increase  of  hazard:  Mead  v. 
Insurance  Co.,  7  N.  Y.  530;  Wheeler  v.  Traders'  Ins.  Co.,  62 
N.  H.  326,  13  Am.  St.  Rep.  582 ;  Continental  Ins.  Co.  v.  Kyle, 
124  Ind.  132, 19  Am.  St.  Rep.  77,  24  N.  E.  727,  9  L.  R.  A.  81 ; 
German  Ins.  Co.  v.  RusseU,  65  Kan.  373,  69  Pac.  345,  58  L.  B. 
A«  234.    The  precise  point  has  not  been  decided  by  the  sa- 
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preme  court  of  the  United  States,  but  the  ease  of  Kyte  v.  Com- 
mercial Assur.  Co.,  149  Mass.  116,  21  N.  E.  361,  is  cited  with 
approval  in  Imperial  etc.  Ins.  Co.  v.  Coos  County,  151  U.  S. 
451,  14  Sup.  Ct.  Rep.  379,  28  L.  ed.  231.  The  issue  in  the  last- 
mentioned  case,  however,  was  not  to  the  effect  of  a  temporary 
change,  but  of  a  permanent  change  due  to  the  material  altera- 
tions of  the  building  without  the  consent  of  the  insurer.  In 
Liverpool  L.  &  G.  Ins.  Co.  v.  Gunther,  116  U.  S.  113,  6  Sup. 
Ct.  Rep.  306,  29  L;  ed.  575,  the  prohibited  hazard  was  in  ex- 
istence at  the  time  of  the  fire,  and  the  exact  point  here  under 
consideration  was  not  involved.  The  reasoning  in  Kyte  v. 
Commercial  Assur.  Co.,  the  Massachusetts  case  just  referred 
to,  is  that  unless  the  policy  be  regarded  at  an  end  the 
moment  the  hazard  is  increased,  the  insurance  company 
would  be  held  to  furnish  insurance  for  which  it  had  not  re- 
ceived the  consideration  it  was  entitled  to  demand  and  which 
with  knowledge  of  the  facts  it  would  have  demanded.  But 
this  reasoning  seems  fallacious,  for  the  insurer  is  generally 
held  to  be  not  liable  at  all  if  the  fire  occurs  during  the  con- 
tinuance of  the  increased  risk  and  in  consequence  of  it. 

The  contract  of  insurance  must,  like  other  contracts,  be 
enforced  according  to  its  terms.  In  construing  such  con- 
tracts, however,  courts  should  endeavor  to  ascertain  from 
the  language  used,  in  the  light  of  the  surrounding  circum- 
stances and  the  nature  of  the  business,  the  safeguards  which 
the  parties  intended  to  place  around  themselves.  It  may  be 
reasonable  to  suppose  an  insurance  company  would  desire 
to  reserve  the  valuable  right  of  canceling  a  policy  even  on  a 
temporary  increase  of  hazard  if  known  to  it  at  the  time,  be- 
cause such  damage  might  result  in  loss ;  but  it  is  not  reason- 
able to  impute  to  it  a  purpose  or  desire  to  curtail  its  own 
revenue  by  canceling  a  policy  on  account  of  a  temporary 
increase  of  hazard  which  has  come  to  an  end  without  ®*  loss 
and  from  which  it  could  not  possibly  suffer  detriment.  Hence 
there  may  be  ground  for  holding  a  temporary  increase  of 
hazard  forbidden  by  the  policy  to  avoid  the  insurance  with- 
out action  or  even  knowledge  on  the  part  of  the  company 
when  the  loss  resulted  from  that  cause,  but  there  is  no  ground 
for  such  a  holding  when  the  increase  of  hazard  came  to  an 
end  without  loss.  The  greater  weight  of  authority  supports 
this  conclusion :  Wetmore  v.  Insurance  Co.,  32  111.  221 ;  Cat- 
lin  V.  Insurance  Co.,  163  111.  256,  45  N.  E.  255,  25  L.  R.  A. 
695 ;  Born  v.  Home  Ins.  Co.,  110  Iowa,  379,  80  Am.  St.  Rep. 
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300,  and  note,  81  N.  W.  676;  Phoenix  Ins.  Co.  v.  Law- 
pence,  4  Met.  9,  81  Am.  Dec.  521 ;  United  States  F.  &  M.  Ins.  Co. 
V.  Ramberly,  34  Md.  224,  6  Am.  St.  Rep.  325 ;  Angier  v.  West- 
ern Assup.  Co.,  10  S.  Dak.  82,  66  Am.  St  Rep.  685,  and  note, 
71  N.  W.  761;  Doud  v.  Citizens'  Ins.  Co.,  141  Pa.  47,  23  Am. 
St.  Rep.  263,  21  Atl.  805,  45  L.  R.  A.  204 ;  Adair  v.  Southern 
M.  I.  Co.,  107  Qa.  297, 73  Am.  St.  Rep.  122,  33  S.  E.  78 ;  Spring- 
field  F.  &  M.  I.  Co.  V.  Wade,  95  Tex.  598,  93  Am.  St.  Rep.  870, 
68  S.  W.  977,  58  L.  R.  A.  714;  North  B.  M.  I.  Co.  v.  Union 
Stockyards  Co.,  27  Ky.  Law  Rep.  852, 87  S.  W.  285 ;  Springfield 
F.  &  M.  I.  Co.  v.McLemans,  28  Neb.  846,  45  N.  W.  171 ;  Gates 
V.  Madison  County  Ins.  Co.,  5  N.  Y.  469,  55  Am,  Dec.  360. 

While  in  the  case  of  Leggett  y.  Insurance  Co.,  10  Rich.  202, 
stress  was  laid  on  the  fact  that  the  action  was  for  insurance  on 
a  stock  of  goods  and  not  on  the  building  in  which  they  were 
contained,  and  that,  therefore,  some  of  the  provisions  of  the 
policy  similar  to  those  here  under  consideration  had  no  appli- 
cation ,  yet  in  that  case  the  court  of  appeals  approved  a  charge 
to  the  effect  that  an  increase  of  risk  permanent  and  continu- 
ous took  away  the  benefit  of  the  policy,  even  though  it  did 
not  produce  the  loss,  but  that  ''an  occasional  temporary  in- 
crease of  risk  took  away  only  the  right  to  complain  of  loss 
which  it  had  occasioned,  and  did  not  affect  the  right  to  re- 
cover for  a  loss  with  which  it  was  in  no  way  concerned." 

Some  of  the  cases  above  cited  from  other  states  seem  to  go 
to  the  extent  of  holding  that  a  temporary  increase  of  hazard 
would  not  prevent  a  recovery  on  the  policy  even  where  the 
fire  was  occasioned  by  the  increased  hazard.  As  to  that  ques- 
tion we  express  no  opinion  as  it  is  not  involved  in  this  case. 

^^  It  follows  from  this  discussion  that  the  plaintiff  was  en- 
titled to  recover  without  respect"  to  the  question  of  waiver, 
on  the  facts  as  proved  by  the  defendant,  unless  there  is  some 
material  error  as  to  another  defense  set  up  by  the  defendant. 

In  proving  title  to  the  property  plaintiff  offered  in  evidence 
a  deed  from  William  Moran  to  the  Sumter  Tobacco  and  Cot- 
ton Warehouse  Company,,  and  a  charter  issued  by  the  Secre- 
tary of  State  to  the  Sumter  Tobacco  Warehouse  Company,  the 
charter  reciting  that  the  original  declaration  set  forth  the  name 
of  the  corporation  as  the  Sumter  Tobacco  and  Cotton  Ware- 
house Company,  but  this  name  had  been  changed  to  the  Simiter 
Tobacco  Warehouse  Company.  The  objection  made  to  the 
admission  of  this  charter  on  the  ground  that  section  1884  of 
Civil  Code  allows  a  certified  copy  of  the  charter  to  be  received 
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in  evidence,  and,  therefore,  the  original  charter  duly  certified 
was  inadmissible,  is  so  obviously  without  force  that  it  requires 
•10  consideration.  The  original  charter  duly  certified  is  of 
the  highest  evidence  of  the  incorporation.  The  defendant 
could  not  avail  itself  of  any  alleged  irregularity  in  complying 
with  the  law  in  changing  the  name  of  the  corporation,  because 
under  section  1885  of  Civil  Code  such  irregularity  is  available 
(vnly  in  a  direct  proceeding  to  annul  the  charter  instituted  on 
behalf  of  the  state. 

One  of  the  grounds  of  the  motion  for  a  new  trial  was  that 
the  deed  of  conveyance  to  the  Sumter  Tobacco  and  Cotton 
Warehouse  Company  conveying  the  lot  on  which  the  building 
stood  was  insufficient  to  prove  title  to  the  Sumter  Warehouse 
Company.  The  deed  was  dated  January  16,  1896,  after  the 
declaration  looking  to  the  charter  of  the  Sumter  Tobacco  and 
Cotton  Warehouse  Company  had  been  filed,  but  before  the 
charter  was  actually  issued  in  the  name  of  the  Sumter  To- 
bacco Warehouse  Company.  It  is  the  duty  of  courts  to  give 
effect  to  deeds  made  in  good  faith  rather  than  destroy  them 
on  technical  grounds.  A  deed  to  a  corporation  made  before 
the  charter  will  have  effeet  as  soon  as  the  charter  is  obtained, 
on  the  ground  that  ^^  its  acceptance  should  be  presumed  as 
soon  as  the  corporation  is  competent  to  accept  it :  4  Thompson 
on  Corporations,  5114,  5115.  The  slight  change  in  the  name 
of  the  corporation  can  make  no  difference.  Certain  it  is  that 
Moran,  the  grantor,  would  not  be  heard  to  allege  against  the 
validity  of  the  deed  on  the  ground  taken  by  the  defendant; 
and  for  a  greater  reason  the  defendant  company,  which  had 
no  interest  in  the  land,  after  having  issued  its  policy  and 
having  received  its  premium  from  the  plaintiff  as  the  owner 
of  the  property,  cannot  be  allowed  to  do  so.  It  would  need- 
lessly lengthen  this  opinion  to  review  the  cases  relied  on  by 
the  defendant;  they  are  all  different  in  their  facts  and  are 
not  applicable  to  this  case.  To  hold  that  the  slight  change 
in  the  name  of  the  corporation  should  defeat  the  deed  would 
be  to  refuse  to  regard  the  intention  of  all  parties  concerned 
for  the  sake  of  an  attenuated  technicality. 

It  is  the  judgment  of  this' court  that  the  judgment  of  the 
eircuit  court  be  affirmed. 


A  Fire  Insurance  Company  is  liable  if  the  premises  are  occupied  when 
they  are  burned,  although  they  maj  have  been  vacant  during  the 
life  of  the  policy.     The  insurance  is    revived    by    the    occupancy. 
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though  Buspended  during  the  Taeaney:  Inmiranee  Co.  ▼.  Pitts,  88 
Miss.  587,  117  Am.  St.  Bep.  756.  The  temporary  eossation  of  a  mill 
for  want  of  water-power  does  not  avoid  the  insurance  thereon: 
Waukan  Mill  Co.  v.  Citizens'  etc.  Ins.  Co.,  130  Wis.  47,  118  Am. 
St.  Rep.  998;  and  the  mortgaging  of  insured  property  does  not  avoid 
the  policy,  provided,  the  mortgage  is  discharged  prior  to  a  loss: 
Born  V.  Home  Ins.  Co.,  110  Iowa,  379,  80  Am.  St.  Bep.  300,  and  iee 
the  note  thereto. 


COOPER  V.  RICHLAND  COUNTT. 

[76  S.  C.  202,  56  S.  E.  958.] 

MBOLIOENOE — ^Proximate  Oaiue. — ^If  a  horse  whQe  l>eing 
driven  along  a  public  highway  and  across  a  bJdge  catches  hia  foot 
in  a  hole  or  break  in  the  bridge,  from  which  he  cannot  extricate  it, 
his  position  is  the  direct  and  proximate  result  of  the  negligence  of 
the  county,  and  if  the  owner,  acting  as  a  reasonable  and  pmdent 
man,  goes  to  the  assistance  of  his  horse,  and  in  attempting  to  rescue 
him  is  himself  injured  by  the  horse  falling  on  him,  his  injury  is 
also  the  proximate  result  of  the  negligence  of  the  county,     (p.  948.) 

NEOLIOBNOE — ^Proximate  Cause. — ^Under  a  statute  relating 
to  liability  for  defects  in  highways,  and  providing  that  plaintiff 
shall  not  recover  when  he  has  in  any  way  brought  about  the  in- 
jury or  damage  by  his  own  act,  to  bar  a  recovery  the  act  of  the 
person  injured  must  be  the  efficient,  immediate,  and  proximate  cause 
of  the  injury,     (p.  949.) 

F.  G.  Tompkins  and  E.  M.  Clarkson,  for  the  appellant. 
Thomas  &  Thomas,  for  the  appellee. 

«®»  GARY,  J.  This  is  an  action  under  section  1347  of 
the  Code  of  Laws,  which  is  as  follows:  ''Any  person  who  shall 
receive  bodily  injury  or  damage  in  his  person  or  property 
through  a  defect  or  in  the  negligent  repair  of  a  highway, 
causeway,  or  bridge,  may  recover  in  an  action  against  the 
county,  the  amount  of  actual  damage  sustained  by  him  by 
reason  thereof:  Provided,  Such  person  has  not  in  any  way 
brought  about  such  injury  or  damage  by  his  own  act,  or  neg- 
ligently contributed  thereto.  If  such  defect  in  any  road, 
causeway,  or  bridge  existed  before  such  injury  or  damage 
occurred,  such  damage  shall  not  be  recovered  by  the  person 
so  injured,  if  his  load  exceeded  the  ordinary  weight :  Provided, 
further,  That  such  county  shall  not  be  liable  unless  such  de- 
fect was  occasioned  by  its  neglect  or  mismanagement." 

The  material  allegations  of  the  complaint  are:  That  while 
the  plaintiff  was  being  driven  in  his  buggy  along  the  publie 
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highway  and  across  the  bridge  his  horse  caught  his  foot  in 
a  hole  or  break  in  the  bridge,  which  became  so  firmly  fas- 
tened that  it  became  necessary  for  the  plaintiff  to  go  to  the 
assistance  of  his  horse  in  order  to  extricate  his  foot,  and  that 
while  plaintiff  was  trying  to  get  his  horse  out  of  said  hole, 
the  horse  fell  upon  the  plaintiff  and  thereby  broke  his  leg; 
and  that  the  said  injury  was  caused  by  the  negligent  failure 
of  the  county  to  keep  the  said  bridge  in  repair.  That  the  in- 
juries sustained  by  the  plaintiff  were  caused  by  the  negligence 
and  mismanagement  of  the  defendant  as  above  set  out,  and 
without  any  negligence  on  the  part  of  the  plaintiff,  nor  did 
he  negligently  contribute  thereto. 

The  defendant  demurred  to  the  complaint  on  the  follow- 
ing grounds:  ''1.  It  does  not  appear  therein  that  the  prox- 
imate cause  of  plaintiff's  injury  was  a  defect  in  the  repair  of 
a  highway  or  bridge ;  it  appearing,  on  the  contrary,  that  the 
proximate  ^^^  cause  of  plaintiff's  injury  was  his  own  act  in 
trying  to  extricate  his  horse's  foot  from  a  hole  in  the  bridge, 
in  which  it  had  become  fastened,  his  horse  falling  upon  him 
while  so  engaged,  and  thus  causing  his  injury,  for  which  in- 
jury so  caused  defendant  is  not  liable;  2.  It  is  not  alleged 
therein  that  the  plaintiff  did  not  in  any  way  bring  about  his 
injury  or  damage  by  his  own  act,  nor  negligently  contribute 
thereto.  * ' 

Both  grounds  of  demurrer  were  sustained  and  the  com- 
plaint dismissed. 

The  first  question  that  will  be  considered  is  whether  there 
was  error  in  sustaining  the  ground  of  demurrer  numbered  1. 

What  in  law  is  a  proximate  cause  is  well  expressed  in 
the  definition  found  in  the  case  of  Railroad  Co.  v.  Kellogg, 
94  U.  S.  469,  474,  24  L.  ed.  256:  "The  primary  cause  may  be 
the  proximate  cause  of  a  disaster,  though  it  operates  through 
successive  instruments,  as  an  article  at  the  end  of  a  chain 
may  be  moved  by  force  applied  to  the  other  end,  that  force 
being  the  proximate  cause  of  the  movement,  or  as  in  the  oft- 
cited  case  of  the  squib  thrown  in  the  market-place:  Acott  v. 
Shepherd,  2  W.  Black.  892.  The  question  always  is,  Was 
there  any  unbroken  connection  between  the  wrongful  act  and 
the  injury,  a  continuous  operation  ?  Did  the  facts  constitute 
a  succession  of  events,  so  linked  together  as  to  make  a  natural 
whole,  or  was  there  some  new  and  independent  cause  inter- 
vening between  the  wrong  and  the  injury  T'  This  definition 
is   quoted   with   approval   in   Mack   v.   Bailroad,  52  S.  C. 
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324,  68  Am.  St.  Rep.  913,  29  S.  E.  905,  40  L.  R.  A.  679.  This 
court  then  says:  ''There  may  be  a  succession  of  intermediate 
causes,  each  produced  by  the  one  preceding,  and  producing 
the  one  following  it.  It  must  appear  that  the  injury  was 
the  natural  consequence  of  the  wrongful  act  or  omission.  The 
new  independent  intervening  cause  must  be  one  not  produced 
by  the  wrongful  act  or  omission,  but  independent  of  it,  and 
adequate  to  bring  the  injurious  results.  Whether  the  natural 
connection  of  *^  events  was  maintained  or  was  broken  by 
such  new  independent  cause  is  generally  a  question  for  the 
jury." 

The  rule  is  thus  stated  in  Harrison  v.  Berkeley,  1  Strob. 
525,  549,  47  Am.  Dec.  578:  *'It  is  therefore  required  that  the 
consequences  to  be  answered  for  should  be  natural  as  well 
as  proximate :  7  Bing.  211 ;  5  Barn.  &  Adol.  645.  By  this  I 
understand  not  that  they  should  be  such  as  upon  a  calculation 
of  chances  would  be  likely  to  occur,  nor  sudli  as  extreme  pru- 
dence might  anticipate,  but  only  that  they  should  be  such 
as  have  actually  ensued  one  from  another,  without  the  occur- 
rence of  any  such  extraordinary  conjuncture  of  circumstances, 
or  the  intervention  of  any  such  extraordinary  result  as  that 
the  usual  course  of  nature  should  seem  to  have  been  departed 
from.  In  requiring  concurring  consequences  that  they  should 
be  proximate  and  natural  to  constitute  legal  damage,  it  seems 
that  in  proportion  as  one  quality  is  strong  may  the  other  be 
dispensed  with ;  that  which  is  immediate  cannot  be  considered 
unnatural;  that  which  is  reasonably  to  be  expected  will  be 
regarded,  although  it  may  be  considerably  removed :  Bennett 
V.  Lockwood,  20  Wend.  223,  32  Am.  Dec.  532."  This  language 
is  quoted  with  approval  in  the  case  of  Pickens  v.  South  Caro- 
lina &  G.  R.  Co.,  54  S.  C.  498,  32  S.  E.  567. 

Indeed,  the  rule  is  well  settled,  but  the  difficulty  arises  in 
its  application  to  the  facts  of  the  particular  case. 

It  unquestionably  appears  from  the  allegations  of  the 
complaint  that  the  injury  to  the  horse  was  the  direct  and 
proximate  result  of  negligence  on  the  part  of  the  defendant. 
The  conduct  of  the  plaintiff,  in  attempting  to  rescue  his  horse 
from  the  dangerous  position  in  which  it  was  placed  by  the 
alleged  wrongful  act  of  the  defendant,  cannot  be  said  to  have 
been  an  independent  agency  in  causing  injury  to  the  plaintiff 
if  he  acted  in  such  a  manner  as  was  naturally  and  reasonably 
to  be  expected  under  the  circumstances. 
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It  is  contended  that  he  should  have  gone  elsewhere  for 
assistance.  In  the  fiist  place,  the  danger  of  loss  by  the  de- 
struction of  his  property  was  pressing,  and  in  the  second 
place,  it  would  have  savored  of  cruelty  to  the  animal  to 
^^^^  have  left  it  with  almost  a  certainty  that  it  would  have 
broken  its  leg,  in  endeavoring  to  extricate  its  foot  from  the 
hole  in  the  bridge.  The  act  of  the  plaintiff  was  such  as 
might  reasonably  and  naturally  have  been  expected  from  a 
man  of  ordinary  prudence  actuated  by  a  commendable  desire 
to  relieve  an  animal  from  an  extremely  dangerous  position. 
There  was  error,  therefore,  in  sustaining  this  ground  of  de- 
murrer. 

The  next  assignment  of  error  that  will  be  considered  is  in 
sustaining  the  second  ground  of  demurrer. 

After  quoting  the  provision  of  the  statute  preventing  a  re- 
covery by  the  plaintiff  when  he  "has  not  in  any  way  broui^ht 
about  such  injury  or  damage  by  his  own  act  or  negligently 
contributed  thereto,"  Mr.  Chief  Justice  Mclver,  in  the  case 
of  McFail  V.  Barnwell  Co.,  57  S.  C.  294,  302,  35  S.  E.  562.  uses 
this  language:  **The  legislature,  by  the  use  of  the  language 
above  quoted,  manifestly  intended  to  declare  that  in  either 
one  of  two  contingencies  the  plaintiff  could  not  recover:  1.  If 
the  injury  was  in  any  way  brousjht  about  by  his  own  act; 
2.  If  he  negligently  contributed  thereto.  Now,  if  the  statute 
had  stopped  after  declaring  the  first  of  these  contingencies, 
then  possibly  the  conclusion  might  have  been  that  the  negli- 
gence of  the  plaintiff,  in  order  to  bar  recovery,  must  be  the  effi- 
cient cause  of  the  injury,  or,  to  use  the  language  of  the  circuit 
judge,  must  be  the  immediate  proximate  cause  of  the  injury 
as  the  words  'brought  about'  seem  to  imply."  This  language 
is  quoted  with  approval  in  the  case  of  Duncan  v.  GreenvillQ 
Co.,  73  S.  C.  254,  53  S.  E.  367. 

Our  construction  as  to  the  first  of  said  contingencies  is 
that,  in  order  to  bar  a  recovery,  the  act  of  the  person  injured 
must  be  the  efficient  cause  of  the  injury,  i.  e.,  the  immediate 
and  proximate  cause  thereof. 

The  allegations  of  the  complaint  are  sufficient  to  show  that 
the  act  of  the  plaintiff  was  not  the  proximate  cause  of  the  in- 
jury. Therefore,  there  was  error  in  sustaining  this  ground 
of  demurrer.  , 

^^  It  is  the  judgment  of  this  court  that  the  judgment  of 
the  circuit  court  be  reversed,  and  the  case  remanded  to  that 
court  for  a  new  triaL 


950  American  State  Reports,  Vol.  121.     [S.  Carolina, 

The  Subsequent  Case  of  Snipes  ▼.  Atlantic  Coast  Line  B.  R.  Cto., 
76  8.  C.  207,  56  S.  £.  959,  was  decided  on  the  authority  of  the 
principal  case.  The  facts  in  the  two  cases  are  identical  except  that 
in  the  former  the  accident  happened  on  a  railroad  bridge  instead 
of  a  county  bridge.  The  supreme  court  in  deciding  the  case  an- 
nounced that  where  a  mule,  drawing  a  buggy  along  a  public  high- 
way, catches  its  foot  in  a  hole  in  a  railway  bridge  at  a  crossing,  and 
its  owner,  in  attempting  to  help  the  animal  extricate  its  foot,  is  in- 
jured by  its  falling  on  him,  the  negligence  of  the  railroad  company 
in  failing  to  keep  its  bridge  in  repair  is  the  proximate  cause  of  the 
injury,  and  the  company  is  liable  therefor,  providing  the  owner  in 
so  doing  acted  as  a  reasonably  prudent  person  would  do  under 
similar  circumstances  and  did  not  act  in  the  face  of  obvious  danger. 

The  Doctrine  of  Proximate  Cause  is  the  subject  of  a  note  to  Oilson 
▼.  Delaware  etc.  Canal  Co.,  36  Am.  St.  Bep.  807-861.  See,  too,  the 
recent  cases  of  McLane  v.  Botsford  Elevator  Co.,  136  Mich.  664,  112 
Am.  St.  Bep.  384;  Stephenson  v.  Cordcr,  71  Kan.  475,  114  Am.  St, 
Bep.  500.  The  proximate  cause  of  an  injury  is  that  act  or  omission 
which  immediately  causes  or  fails  to  prevent  the  injury;  an  act  or 
omission  occurring  or  concurring  with  another  which,  had  it  not 
happened,  the  injury  would  not  have  been  inflicted:  Chattanooga 
Light  etc.  Co.  v.  Hodges,  109  Tenn.  331,  97  Am.  St.  Bep.  844.  The 
proximate  cause  is  the  superior  or  controlling  agency  as  contra- 
distinguished from  those  causes  which  are  merely  incidental  or  sub- 
sidiary to  the  principal  or  controlling  cause:  Snyder  v.  Philadelphia 
Co.,  54  W.  Va.  149,  102  Am.  St.  Bep.  941;  Georgetown  Tel.  Co.  ▼. 
McCullough,  118  Ky.  182,  111  Am.  St.  Bep.  ZV4. 


PLYLER  V.  WLcGEB. 

[76  S.  C.  450,  57  S.  B.  180.] 

USUBY — ^Defense  Against. — Honest  belief  by  the  holder  of 
a  note  in  his  legal  right  to  collect  compound  and  usurious  interest 
pnder  the  terms  of  his  note,  is  no  defense  to  the  penalty  imposed 
by  law  against  usury,     (p.  951.) 

B.  M.  Shuraan,  for  the  appellant. 
A.  C.  Welborn,  for  the  appellee. 

450  WOODS,  J.  This  action  was  brought  under  the  usury 
statute  to  recover  seven  hundred  and  forty-two  dollars  and 
seventy-two  cents,  double  the  amount  of  all  interest  paid  on 
a  note  of  which  the  following  is  a  copy: 

-«*  "$700.00  Greenville,  S.  C,  Nov.  25th,  1898. 

"On  December  1st,  1899,  after  date,  we  or  either  of  us,  I 
promise  to  pay  to  the  order  of  B.  M.  McGee,  and  payable  at 
Greenville,  S.  C,  without  offset,  the  sum  of  seven  hundred 
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no-lOO  dollars,  for  value  received.  Interest  after  maturity 
at  the  rate  of  eight  per  cent,  per  annum  until  paid,  with  ten 
per  cent,  attorney's  fee.  should  this  note  be  collected  by  law. 
Interest  to  be  paid  or  computed  annually  at  same  rate  until 
paid  in  fuU.  M.  T.  PLYLER." 

On  the  trial  the  defendant  admitted  that  he  had  computed 
and  collected  compound  interest  instead  of  annual  interest, 
supposing  that  to  be  his  right.  The  circuit  judge  directed 
a  verdict  for  the  amount  claimed. 

The  questions  made  in  the  ingenious  argument  of  appel- 
lant's counsel  have  been  settled  against  his  contention.  Hon- 
est belief  by  the  defendant  in  his  legal  right  to  collect  com- 
pound interest  under  the  terms  of  the  note  cannot  avail  him : 
Carolina  Sav.  Bank  v.  Parrott,  30  S.  C.  64,  8  S.  B.  199; 
Mitchell  V.  Bailey,  57  S.  C.  34,  35  S.  E.  581 ;  Earle  v.  Owings, 
72  S.  C.  362,  51  S.  E.  980.  The  case  of  Rushton  v.  Wood- 
ham,  68  S.  C.  110,  46  S.  E.  943,  does  not  apply.  In  that 
case  it  was  held  ''the  collection  of  an  excess  of  interest  on 
account  of  a  mere  mistake  in  computation  or  other  error  in 
fact  against  the  intention  of  the  party  will  not  support  the 
charge  of  usury.'*  Here  there  was  no  mistake  of  fact  made 
against  defendant's  intention.  He  intended  to  collect  com- 
pound interest,  and  it  can  make  no  difference  that  he  sup- 
posed he  had  a  legal  right  to  exact  the  excessive  charge. 

The  position  that  the  defendant  did  not  receive  any  excess 
interest  which  he  had  charged  and  contracted  for,  and  there- 
fore the  transaction  did  not  fall  under  the  last  clause  of 
section  1663  of  the  Civil  Code,  is  equally  untenable.  To 
charge  means  to  lay  a  burden  on.  This  is  the  meaning  ap- 
plied in  Ehrhardt  v.  Yarn,  51  S.  C.  550,  29  S.  E.  225.  The 
defendant  charged  and  collected  a  greater  rate  of  interest 
^^'"^  than  the  note  called  for,  and  though  in  this  particular 
case  the  result  may  seem  hard,  it  is  impossible  to  relieve  him 
of  the  penalty  imposed  by  law. 

It  is  the  judgment  of  this  court  that  the  judg:ment  of  the 
circuit  court  be  affirmed. 


A  Contract  for  Interest  at  higher  than  the  legal  rate,  made  through 
mistake  and  without  a  corrupt  intent  on  the  part  of  the  lender  to 
exact  an  unlawful  rate  of  interest,  has  been  held  not  usurious: 
Anderson  v.  Creamery  Package  Mfg.  Co.,  8  Idaho,  200,  101  Am.  St. 
Bep.  188;  Goodale  ▼.  Wallace,  19  S.  Dak.  405,  117  Am.  St.  Bep.  962. 
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SHIRLEY  V.  ABBEVILLE  FURNITURE  COMPANY. 

[76  S.  C.  452,  57  8.  B.  178.] 

2CAST£B  AKD  SEBVANT— liinor  Employ^ — ^Aflsomptioii  of 
Bisks — ^Negligence  of  Fellow-servant. — ^If  a  servant  is  injured  in  eon- 
sequence  of  working  in  an  unsafe  place  and  ontside  the  scope  of  his 
employment,  where  he  has  gone  on  the  order  of  a  mere  fellow-servant^ 
not  authorized  hj  the  master  to  assign  his  place  of  labor,  the  master 
is  not  liable,  and  this  role  applies  to  a  nunor  employ^  unless  he  is 
of  such  immature  age  as  not  to  appreciate  the  danger  to  which  the 
fellow-servant's  negligence  subjects  him.  Whether  he  is  of  such 
age  is  clearly  a  question  of  fact  for  the  jozy.     (pp.  954^  955.) 

MASTEB  AND  SERVANT — ^Blinor  Bmployte— Assnmptloii  of 
Blska. — The  master  is  held  to  a  stricter  account  to  a  servant  of  tender 
years  than  to  an  adult  servant  and  if  the  master,  or  one  authorized 
to  assign  the  place  of  work,  sets  a  servant  of  tender  years  to  work 
on  a  machine  which  he  has  not  the  capacity  to  operate  by  reason 
of  his  youth,  the  master  is  liable  for  any  resulting  injury,  but  it 
is  a  question  for  the  jury  to  determine  whether  the  child  was  of  suffi- 
cient intelligence  to  be  chargeable  with  the  assumption  of  risk,  the 
presumption  being  against  want  of  capacity,     (p.  955.) 

MASTEB  AND  SEBVANT— AssumptioiL  of  Bisks— Pleading.— 
A  denial  of  allegations  that  a  servant  did  not  know  the  dangerous 
character  of  the  work  in  which  he  was  injured,  was  not  warned  of 
it,  and  did  not  assume  the  risk,  is  sufficient  to  raise  the  issue  of  as- 
sumption of  risk.     (p.  956.) 

MASTEB  AND  SEBVANT — ^Assnmption  of  Bisks — ^Instric- 
tions. — A  request  for  an.  instruction  ''that  a  servant  has  the  right 
to  assume  without  inquiry  or  examination  that  the  appliances  fur- 
nished him  are  safe  and  suitable,"  calls  for  a  statement  of  the  law 
as  to  the  assumption  of  risks  of  known  defects  and  dangers,  and 
the  person  asking  such  instruction  cannot  eomplain  because  a  eharge 
on  the  assumption  of  risk  is  given,     (p.  956.) 

W.  N.  Graydon,  for  the  appellant 

W.  P.  Green  and  F.  B.  Gary,  for  the  appellee. 

^^  WOODS,  J.  John  F.  Shirley,  a  boy  of  fifteen  yeara, 
employed  by  the  defendants  in  their  furniture  factory,  was 
killed  while  trying  to  put  a  belt  on  a  pulley.  The  plaintiff, 
his  mother,  as  administratrix  of  his  estate,  brought  this  action 
to  recover  damages  for  his  death.  The  verdict  was  for  the 
defendants,  and  the  plaintiff  appeals,  alleging  errors  in  the 
charge  of  the  circuit  judge. 

The  contract  of  employment  under  which  deceased  worked 
was  made  by  his  father,  and  there  was  no  dispute  that  under 
it  his  position  was  that  of  a  ** tail-boy,"  imposing  upon  him 
the  sole  duty  of  bearing  off  lumber  after  it  had  been  sawed 
and  dressed.  The  evidence  on  both  sides  shows  that  deceased 
was  sent  by  one  White^  who  also  worked  in  the  factory,  to  put 
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either  on  or  off  of  the  pulley  a  belt  which  was  *' burning,'* 
and  that  such  a  task  was  beyond  the  capacity  of  the  boy  and 
extremely  dangerous  to  him. 

On  behalf  of  the  plaintiff,  Charlie  Shirley,  a  younger 
brother,  testified  that  he  went  with  the  deceased  to  adjust 
the  belt;  that  they  succeeded  in  getting  the  belt  off  the  pulley, 
thus  relieving  the  "burning'*;  that  he  warned  John  of  the 
danger  of  attempting  to  put  the  belt  on  another  pulley,  and 
that  John  insisted  in  making  the  effort,  saying:  ** Egbert 
White  told  me  to  put  it  on,  and  I  am  going  to  try  it." 

The  serious  question  of  fact  made  by  the  evidence  was, 
whether  White  had  any  authority  from  the  defendants  to 
direct  the  deceased  in  his  work.  Plaintiff  offered  testimony 
to  the  effect  that  White  was  a  foreman,  and  the  deceased  and 
his  brother  Charlie  worked  under  his  orders.  *  On  the  con- 
trary, according  to  the  testimony  of  the  defendants,  White 
was  not  a  foreman,  but  a  mere  fellow-servant  of  the  deceased, 
not  authorized  by  the  defendants  to  control  his  services  in  any 
respect.  As  to  this  issue,  in  his  main  charge  and  in  respond- 
ing to  numerous  requests  to  charge,  the  circuit  judge  in- 
structed the  jury  in  substance  as  follows :  As  one  of  the  non- 
delegable duties  of  the  master  is  to  furnish  a  safe  place  to 
work,  the  master  would  be  liable  for  any  injury  resulting  to 
the  servant  from  working  in  an  ****  unsafe  place  at  the  direc- 
tion of  anyone  authorized  by  the  master,  either  directly  or 
indirectly,  to  assign  the  servant  to  a  place  of  labor.  Con- 
versely, if  the  servant  was  injured  in  consequence  of  working 
in  an  unsafe  place,  where  he  had  gone  on  the  order  of  a  mere 
fellow-servant  not  authorized  by  the  master  to  assign  his 
place  of  labor,  the  master  would  not  be  liable  because,  with 
respect  to  the  master,  the  fellow-servant  undertaking  to  give 
the  order  would  be  a  mere  volunteer.  This  statement  of  the 
law  is  in  accord  with  the  principles  laid  down  in  Gunter  v. 
Graniteville  Co.,  18  S.  C.  270;  Calvo  v.  Railroad  Co.,  23  S.  C. 
526;  Jenkins  v.  Richmond  &  D.  R.  Co.,  39  S.  C.  507,  39  Am. 
St.  Rep.  750,  18  S.  E.  182 ;  Wilson  v.  Charleston  &  S.  R.  R. 
Co.,  51  S.  C.  79,  28  S.  E.  91 ;  Brabham  v.  Telephone  Co.,  71  S. 
C.  53,  50  S.  E.  716 ;  Martin  v.  Royster  Guano  Co.,  72  S.  C.  237, 
51  S.  E.  680.  The  cases  of  Calvo  v.  Railroad  Co.,  23  S.  C. 
526,  and  Brabham  v.  Cotton  Mills,  61  S.  C.  491,  39  S.  E.  708, 
are  particularly  applicable. 

It  is  contended,  however,  as  we  understand  appellant's  ar- 
gument, that  the  fellow-servant  doctrine  has  no  application 


954         American  State  Reports,  Vol.  121.     [S.  Carolina, 

to  infants  of  the  age  of  the  deceased,  and  that  accordingly 
the  master  is  liable  when  such  an  infant  is  injured  in  con- 
sequence of  the  negligence  of  a  fellow-servant.  Cases  have 
been  cited  by  counsel  for  appellant  in  which  the  master  has 
been  held  liable  for  injuries  to  an  infant  received  in  work 
outside  of  the  scope  of  his  employment,  undertaken  at  the 
direction  of  a  foreman  whose  orders  he  had  been  instructed 
to  obey,  but,  as  said  in  Labatt  on  Master  and  Servant,  sec- 
tion 465:  ''In  most  of  the  cases  the  servant  giving  the  order 
was  one  who,  under  the  recognized  exceptions  to  the  doc- 
trine of  common  employment,  was  vice-principal,  either  be- 
cause he  was  a  general  representative  of  the  master  as  re- 
spects the  management  of  the  whole  business,  or  a  particular 
department  thereof,  or  because  he  was  a  superior  servant  in  a 
state  where  such  superiority  constitutes  vice-principalship  at 
common  law.  In  some  cases  the  directing  employ^  was  one 
for  whose  negligence  the  master  had  been  declared  liable  by 
a  statute  in  force  in  the  jurisdiction  where  the  injury  was 
received.  But  there  are  also  some  decisions  which,  when 
^^^  collated  with  others  rendered  by  the  same  court,  would 
seem  to  indicate  that  a  master  would  be  bound  by  an  order 
given  b}'^  an  employe  who  is  not  a  vice-principal.  Whether 
such  a  doctrine,  if  it  is  really  embodied  in  the  cases  cited, 
can  be  justified  on  strictly  logical  grounds,  is  very  doubtful. 
A  mere  coservant  who  takes  upon  himself  to  give  an  unau- 
thorized order  is  clearly  guilty  of  negligence,  and  there  is 
no  apparent  reason  why  this  fact  should  not  be  deemed  to 
let  in  the  defense  of  common  employment."  In  this  case, 
as  required  by  the  law  of  this  state,  the  circuit  judge  charged 
the  master  would  be  liable  if  the  servant  giving  the  order 
to  undertake  new  and  dangerous  work  was  acting  under  the 
authority  of  the  master  in  assigning  the  place  or  character  of 
the  work. 

The  further  instruction  was  given  that  it  was  the  duty  of 
the  master  to  warn  the  servant  of  unknown  dangers;  and 
that  the  master  would  be  liable  for  any  injury  resulting  to  a 
servant  from  a  dangerous  machine  which  he  had  been  as- 
signed to  operate  by  the  authority  of  the  master  without  warn- 
ing. 

Whether  an  infant  is  of  capacity  to  so  appreciate  dan- 
ger as  to  be  chargeable  in  any  degree  with  the  assumption 
of  risk  is  ordinarily  a  question  of  fact  for  the  jury.  Con- 
ceivably, an  infant  might  be  employed  so  young  that  the 
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court  would  say,  as  a  matter  of  law,  that  no  other  inference 
<50iild.  be  drawn  than  that  he  was  not  chargeable  with  the 
assumption  of  risks;  but  manifestly  the  evidence  here  does 
not  present  a  case  so  extreme.  On  the  part  of  the  plaintiff, 
it  was  proved  that  even  the  younger  brother  of  the  deceased 
had  some  appreciation  of  the  daj;^ger  and  warned  him  against 
it.  The  negligence  of  fellow-servants,  selected  with  reason- 
able care,  is  one  of  the  risks  assumed  by  employes.  So,  if 
White  was  a  fellow-servant  and  not  the  representative  of  the 
master,  then  his  negligence  was  one  of  the  risks  assumed 
by  the  deceased,  unless  he  was  of  such  immature  age  as  not 
to  appreciate  and  assume  the  danger  to  which  White's  negli- 
gence might  subject  him.  Whether  he  was  of  such  age  was 
^^"^  clearly  a  question  of  fact  for  the  jury.  The  plaintiff  has 
no  ground  to  complain  of  the  charge  on  this  point 

The  sixth  request  to  charge  was  as  follows:  **That  in  case 
of  a  child  of  tender  years  the  master  is  held  to  a  stricter 
account  than  in  the  case  of  an  adult,  and  if  the  jury  find-that 
the  foreman  of  the  defendant  sent  the  said  John  F.  Shirley 
to  do  a  dangerous  piece  of  work  and  beyond  his  capacity  to 
perform  and  should  further  find  from  the  testimony  that  the 
said  child,  while  attempting  to  perform  said  work  with  the 
only  appliances  which  were  furnished  him,  was  killed,  then 
the  jury  must  find  for  the  plaintiff.''  This  request  could 
only  rest  upon  the  assumption  that  there  was  a  foreman  of 
the  defendant  authorized  to  assign  the  deceased  to  operate 
certain  machinery,  or  on  the  assumption  that  the  deceased 
had  no  appreciation  of  the  danger  to  which  he  was  subjected 
by  reason  of  association  with  his  fellow-servants,  and,  there- 
fore, could  not  be  held  to  assume  the  risk  of  their  negligence. 
These  matters  could  not  be  assumed  by  the  judge,  but  were 
to  be  settled  by  the  jury. 

The  circuit  judge  did  charge,  however,  that  the  master 
is  held  to  a  stricter  account  to  a  servant  of  tender  years  than 
to  an  adult  servant;  that  if  the  master,  or  one  authorized 
by  him  to  assign  the  place  of  work,  seta  a  servant  of  tender 
years  to  work  on  a  machine  which  he  had  not  the  capacity 
to  operate  by  reason  of  his  youth,  the  master  would  be  re- 
sponsible for  any  resulting  injury;  that  it  is  a  question  for 
the  jury  to  determine  whether  the  child  was  of  sufficient  in- 
telligence to  be  chargeable  with  the  assumption  of  risks,  and 
that  the  presumption  is  against  such  capacity  as  to  make 
him  so  chargeable.    This  was  all  said  in  response  to  requests 
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concerning  the  duty  of  the  master  to  furnish  safe  mechanical 
appliances  and  the  right  of  the  servant  to  assume  that  he  had 
done  so.  If  a  specific  instruction  to  the  same  effect  had  been 
desired  as  to  the  duty  of  the  master  to  use  reasonable  dili- 
gence to  obtain  safe  human  appliances — careful  and  compe- 
tent servants — the  right  of  ^the  servant  to  assume  that  he 
'**®  had  done  so,  and  as  to  a  presumption  against  a  boy  of 
tender  years  assuming  or  appreciating  the  risks  of  an  incom- 
petent or  negligent  f oreman,  or  other  fellow-servant,  a  request 
to  that  effect  should  have  been  presented. 

The  exception  alleging  error,  because  the  circuit  judge 
charged  on  the  law  of  assumption  of  risk,  when  the  answer 
did  not  set  up  that  defense,  cannot  be  sustained  for  two  rea- 
sons. In  the  first  place,  the  complaint  alleged  in  substance, 
deceased  did  not  know  of  the  dangerous  character  of  the 
work  in  which  he  was  injured,  was  not  warned  of  it,  and  did 
not  assume  the  risk.  The  denial  of  this  allegation  was  suffi- 
cient to  raise  the  issue  of  assumption  of  risk :  Long  v.  South- 
ern Railway  Co.,  50  S.  C.  49,  27  S.  E.  531 ;  Hutchins  v.  Manu- 
facturing Co.,  68  S.  C.  514,  47  S.  E.  710.  In  the  second  place, 
the  request  of  the  plaintiff  to  which  we  have  adverted,  **that 
a  servant  has  the  right  to  assume,  without  inquiry  or  without 
examination,  that  the  appliances  furnished  him  are  safe  and 
suitable,"  called  for  a  statement  of  the  law  as  to  the  assump- 
tion of  risks  of  known  defects  and  dangers. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 


The  Doctrine  of  Assumption  of  Bisks  in  the  law  of  master  and  ser- 
vant, together  with  the  contributory  negligence  of  an  employo  as 
barring  his  right  to  recover  for  injuries,  is  discussed  in  the  notes  to 
Houston  etc.  By.  Co.  ▼.  De  Walt,  97  Am.  St.  Bep.  884;  Brazil  Block 
Coal  Co.  V.  Gibson,  98  Am.  St.  Bep.  289.  The  rale  in  respect  to  the 
assumption  of  risks  by  employes  is  modified  in  the  case  of  young 
persons  of  inexperience  and  immature  judgment:  Siegcl-Cooper  £ 
Co.  V.  Trcka,  218  111.  559,  109  Am.  St.  Bep.  302;  Tucker  ▼.  Buflfalo 
Cotton  MiUs,  76  S.  C.  539,  post,  p.  957. 

//  a  Servant  Proceeds  Under  the  Orders  of  His  Master  or  Superior 
Servant  in  performing  an  act  whereby  he  is  exposed  to  unusual  danger, 
the  master  is  liable  for  the  resulting  injury  to  the  servant,  unless 
the  risk  is  fully  realized  by  the  servant,  or  ia  bo  apparent  that  no 
man  of  ordinary  prudence  situated  as  he  is  would  undertake  it: 
Long  T.  Illinoii  Cent.  B.  B.  Co.,  113  Ky.  806,  101  Am.  St  Bep.  374. 
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TUCKER  ▼.  BUFFALO  COTTON  MILLS. 

[76  8.  C.  539,  67  S.  E.  626.] 

JX7BOB8 — ^Dlsquallflcatlon  —  Dlscretioii  of  Ckmrt — ^The  trial 
court  has  a  very  large  discretion  to  excuse  a  juror  on  the  ground 
of  legal  disqualification,  if  the  circumstances  are  such  as,  in  his 
judgment,  afford  anj  reasonable  ground  for  apprehension  of  unfair- 
nesS)  and  hia  ruling  in  this  regard  will  not  be  reversed  except  for 
an  abuse  of  discretion,     (p.  959.) 

JUBOBS — Qualifications. — The  trial  court  need  not  examine 
the  jurors  on  their  voir  dire  when  no  motion  is  made  therefor,  and 
the  objection  raised  rests  on  admitted  facts,     (p.  959.) 

DAMAGES  for  Injury  .to  Minor— Physician's  Fee. — A  father 
suing  merely  as  guardian  ad  litem  for  injury  to  his  infant  child  can- 
not recover  for  medical  service  rendered  such  child  in  consequence 
of  his  injury,     (p.  959.) 

TBIAL — ^Examination  of  Witness. — ^How  often  counsel  may  be 
permitted  to  repeat  the  same  question  to  a  witness  to  which  answer 
has  been  made  must  be  left  to  the  discretion  of  the  trial  court, 
(p.  959.) 

IKFAKOY — Capacity  to  Oommlt  Negligence. — A  child  about 
eight  years  old  is  prima  facie  presumed  to  be  incapable  of  commit- 
ting contributory  negligence,     (p.  960.) 

INFANCY — Capacity  to  Commit  Trespass. — A  child  about 
eight  years  old  is  prima  facie  presumed  to  be  incapable  of  committing 
trespass,     (p.  963.) 

TBIAL — ^Instructions — Charge  on  Facts^^ — ^If  a  request  to  charge 
the  jury  that  if  it  finds  that  plaintiff  was  not  authorized  by  defendant 
to  go  to  and  put  his  hand  near  the  machinery,  he  was  a  trespasser, 
is  modified  by  the  court  by  adding  that,  ''in  this  particular  case 
plaintiff  was  a  person  of  tender  years,''  and  submitting  his  capacity 
to  commit  trespass  to  the  jury,  the  whole  charge  is  not  upon  the  facts, 
nor  is  the  issue  as  to  trespass  taken  from  the  jury.     (p.  963.) 

MASTEB  AND  SEBVANT—Minor  Employ6— Fellow-servants. 
A  section  boss  whose  duty  it  is  to  keep  rollers  oiled,  and  whom  em- 
ployes under  him  must  obey,  is  not  a  fellow-servant  of  an  infant 
who  comes  in  contact  with  dangerous  machinery  under  the  order  of 
such  section  boss  in  connection  with  the  oiling  of  such  rollers, 
(p.  965.) 

MASTEB  AND  SEBVANT— Minor  Employ^— Safe  Place  to 
Work. — ^If  a  minor  visitor,  in  a  mill  by  permission,  is  called  upon  by  a 
section  boss  to  aid  him  in  the  performance  of  a  duty  which  he,  represent- 
ing the  master,  owes  to  an  employ^,  the  visitor  becomes  an  employe  as  to 
that  particular  work,  and  it  becomes  the  duty  of  the  master  to  fur- 
nish him  a  safe  place  to  work.     (p.  965.) 

J.  A.  Sawyer,  for  the  appellant. 

DePass  &  DePass,  for  the  appellee. 

»^  JONES,  J.  The  plaintiff,  a  minor  eight  years  old, 
brought  this  action  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  him  while  in  the  employ 
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of  the  defendant  as  spinner  in  its  cotton-mill,  and  recoYered 
a  judgment  for  one  thousand  dollars,  from  which  defendant 
appeals. 

The  complaint  alleges  that  plaintiff  was  ordered  by  a 
representative  of  defendant  to  go  to  the  oil  cup  and  saturate 
*^*  waste  cloth  with  oil  and  oil  his  rollers,  and  that  said  oil 
cup  was  dangerously  close  to  the  rapidly  revolving  gearing, 
and  that  such  undertaking  was  attended  with  serious  hazard ; 
that  defendant's  representative  knew  of  the  great  danger  of 
said  undertaking  and  of  plaintiff's  tender  years,  and  failed 
to  caution  him  of  said  danger.  That  while  engaged  in  sat- 
urating the  waste,  as  directed,  the  gearing,  which  it  is  alleged 
was  exposed  and  in  rapid  motion,  caught  the  waste  and  with 
great  force  and  violence  jerked  plaintiff's  hand  in  said  gear- 
ing and  so  crushed  it  as  to  render  necessary  the  amputation 
of  the  index  finger  of  the  right  hand.  The  plaintiff's  damage 
was  for  two  thousand  dollars,  and  was  due  to  defendant's  neg- 
ligence: (a)  In  ordering  plaintiff  out  of  the  line  of  his  em- 
ployment to  get  the  oil  from  the  cups  without  informing 
him  of  said  machinery  being  exposed,  he  being  a  child  of 
tender  years,  and  of  the  danger  attendant  upon  his  mission, 
of  which  he  was  ignorant;  (b)  in  leaving  said  gearing  in 
such  exposed  condition  and  in  not  providing  this  employe  with 
safe  machinery  and  with  a  safe  place  to  work;  (c)  in  not 
informing  and  instructing  plaintiff,  he  being  of  tender  years, 
of  the  danger  incident  to  said  mission,  and  of  the  caution  to 
be  exercised  by  him  in  consequence  of  such  exposed  running 
machinery  of  which  he  was  ignorant. 

The  answer,  after  a  general  denial,  alleged  as  a  special  de- 
fense that  any  injury  sustained  by  plaintiff  was  caused  by  the 
act  of  plaintiff  himself,  as  the  sole  cause  thereof,  in  that, 
while  in  defendant's  mill  and  about  and  near  defendant's 
machinery,  without  any  right  or  authority  whatever,  and 
while  playing  and  intermeddling  with  defendant's  machin- 
ery, and  without  authority,  had  his  finger  caught  in  the  gear- 
ing; also  contributory  negligence. 

The  first  exception  alleges  error  in  the  ruling  of  the  cir- 
cuit court  that  any  juror  connected  with  either  the  Union  or 
Buffalo  Cotton  Mills  was  incompetent  to  try  the  case.  When 
the  case  was  called  on  circuit,  plaintiff  requested  that  all 
jurors  be  asked  whether  or  not  they  were  employes  or  stock- 
holders in  either  the  Union  or.*^*  Buffalo  Cotton  Mills.  The 
defendant  objected  solely  on  the  ground  that  the  two  mills 


April,  1907.]     Tucker  v.  Buffalo  Cotton  Mills.  959 

were  distinct  corporations  having  one  president.  It  was  as- 
certained that  the  three  jurors  were  employed  by  the  cotton- 
mills  named  and  two  by  the  Union  Mills  store.  While  we  do 
not  regard  this  fact  as  ground  for  legal  disqualification  of 
a  juror,  still  the  circuit  court  has  very  large  powers  as  to  the 
conduct  of  jury  trials,  including  a  discretion  to  excuse  a  juror 
for  this  cause,  if  the  circumstances  are  such  as,  in  the  judg- 
ment of  the  court,  would  aflFord  any  reasonable  ground  for 
apprehension  of  unfairness,  and  his  ruling  wiU  not  be  reversed 
except  for  abuse  of  discretion,  which  does  not  appear  in  this 
case:  State  v.  Wyse,  32  S.  C.  45,  10  S.  B.  612.  Appellant 
contends  that  the  circuit  court  should  have  examined  the 
jurors  on  their  voir  dire,  and  cites  State  v.  Williams,  31  S. 
C.  238,  9  S.  E.  853,  but  no  request  for  such  examination  was 
made,  and  the  ground  of  objection  stated  shows  that  there 
was  no  issue  as  to  facts,  but  presented  merely  a  legal  question 
as  to  whether  the  jurors  were  disqualified  on  an  admitted 
state  of  facts. 

The  second  exception  questions  the  ruling  of  the  circuit 
court  in  admitting  testimony  as  to  the  amount  paid  by  the 
father  of  plaintiff  to  a  physician  for  medical  service  rendered 
the  plaintiff  in  consequence  of  his  injury.  The  testimony 
was  admitted  over  objection,  the  court  ruling  that  this  was  an 
element  of  damages.  This  was  clearly  error,  as  this  action 
is  in  behalf  of  the  infant  alone,  and  the  father  suing  merely 
as  guardian  ad  litem  for  injuries  to  his  infant  child  cannot 
recover  for  expenses  incurred  for  which  the  father  himself  is 
personally  liable:  8  Ency.  of  Law,  647;  Newbury  v.  Qetchel 
&  Martin  etc.  Mfg.  Co.,  100  Iowa,  441,  62  Am.  St.  Rep.  581, 
69  N.  W.  743.  This  error  is  sufficient  to  work  a  new  trial 
unless  the  plaintiff  remits  two  dollars  of  the  judgment  on  the 
record,  since  in  no  view  of  the  testimony  fidmitted  could  the 
amount  paid  for  medical  services  exceed  that  sum. 

'^^  With  reference  to  the  ruling  complained  of  in  the  third 
exception  we  find  no  error.  The  witness  had  stated  in  reply 
to  a  question  that  he  had  no  recollection  of  it,  and  on  the 
question  being  repeated  the  court  said:  "He  has  answered  the 
question,  but  if  he  recollected  the  matter  he  could  answer.'* 
How  far  counsel  may  be  permitted  to  repeat  the  same  question 
to  which  answer  had  been  made  must  be  left  to  the  discretion 
of  the  trial  court. 

The  circuit  court  instructed  the  jury  substantially  that  a 
child  under  seven  years  of  age  is  conclusively  presumed  ta 
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be  incapable  of  committing  contributory  negligence,  that  be- 
tween the  ages  of  seven  and  fourteen  years  there  is  a  prima 
facie  presumption  of  such  incapacity,  but  that  this  could  be 
overcome  by  evidence  showing  that  the  child  was  capable  of 
exercising  care  to  avoid  danger.  Appellant  objects  to  this 
charge  on  the  ground  that  it  was  incorrect  and  imposed  a 
greater  burden  on  defendant  than  the  law  requires.  The 
fourth  and  fifth  exceptions  raising  this  question  cannot  be 
sustained. 

We  are  not  concerned  in  this  appeal  as  to  whether  the 
circuit  court  committed  error  in  so  far  as  it  charged  that 
there  was  a  conclusive  presumption  of  incapacity  of  a  child 
under  seven  years  of  age  to  commit  contributory  negligence. 
There  is  no  dispute  that  the  plaintiff  was  about  eight  years 
old;  hence  we  are  not  to  be  regarded  as  making  any  ruling 
on  that  particular  point. 

The  real  point  involved  is  the  correctness  of  the  charge  as 
applied  to  a  child  eight  years  <5ld.  Appellant  contends  that 
the  question  of  the  capacity  of  plaintiff  to  commit  contribu- 
tory negligence  should  have  been  submitted  to  the  jury  un- 
hampered by  the  charge  as  to  the  prima  facie  presumption 
as  to  incapacity,  and  that  the  charge  was  in  conflict  with  the 
rule  stated  in  Bridger  v.  Railroad  Co.,  25  S.  C.  24,  and 
Bridger  v.  Railroad  Co.,  27  S.  C.  456,  13  Am.  St.  Rep.  653, 
3  S.  E.  860.  In  the  first-mentioned  case,  the  plaintiff  was  a 
boy  ten  years  and  ten  months  old  when  he  sustained  the 
injuries  complained  of,  and  the  question  of  his  capacity  was 
held  to  have  ***  been  properly  submitted  to  the  jury.  In  the 
last-mentioned  case,  the  plaintiff  was  the  father  of  the  boy 
alleged  to  have  been  injured  suing  in  his  own  behalf.  The 
circuit  court  in  that  case  charged  the  jury  generally  "that 
the  test  of  the  boy's  capacity  for  contributory  negligence  was 
his  age,  his  intelligence,  his  ability  to  know  his  surroundings, 
and  the  danger  of  what  he  was  doing  with  the  turntable,  and 
if  the  jury  found  as  a  matter  of  fact  that  the  boy  had  suffi- 
cient intelligence,  etc.,  to  know  and  understand  these  things, 
all  of  which  was  for  them,  that  then  he  would  assume  to 
charge  that  such  one  was  subject  to  the  rules  of  ordinary 
care  and  intelligence,  and  failing  to  exercise  the  same  would 
defeat  the  right  of  plaintiff  to  recover  here  if  he  contributed 
to  his  injury."  Responding  to  exceptions  to  this  charge, 
the  court  said:  **The  injured  boy  does  not  seem  to  have 
been  so  young  as  to  have  required  the  judge  to  say  that  he 
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could  not  contribute  to  his  injury.  Nor  was  lie  of  that  age 
where  the  presumption  would  necessarily  arise,  in  the  ab- 
sence of  testimony  to  the  contrary,  that  he  could.  Under 
these  circumstances  his  honor  left  the  question  very  prop- 
erly to  the  jury,  resting  it  upon  the  intelligence  and  capacity 
of  the  boy,  as  was  done  in  the  former  case  of  Edgar  Bridger 
against  this  defendant."  There  is  nothing  in  this  language 
which  suggests  that  it  was  error  to  instruct  the  jury,  with 
respect  to  an  infant  ten  years  and  ten  months  old,  that  the 
law  raises  a  prima  facie  presumption  of  incapacity  to  be  over- 
come by  evidence  showing  capacity.  ' 

The  case  of  Morrow  v.  Gaffney  Mfg.  Co.,  70  S.  C.  242,  49 
S.  E.  673,  also  cited  by  appellant,  merely  decides  that  it  was 
for  the  jury,  and  not  the  court,  to  say  whether  the  plaintiff, 
a  boy  between  fourteen  and  fifteen  years  of  age,  had  sufficient 
intelligence  and  capacity  to  render  him  guilty  of  contribu- 
tory negligence.  There  was  no  request  to  charge  and  no 
charge  or  exception  raising  any  question  as  to  presumption  of 
capacity  in  a  child  fourteen  years  old. 

In  the  case  of  Watson  v.  Southern  Ry.  Co.,  66  S.  C.  47, 
44  S.  E.  375,  this  court  was  considering  whether  the  °^*^  neg- 
ligence of  a  parent  or  custodian  could  be  imputed  to  a  child 
seven  or  eight  years  of  age,  so  as  to  defeat  a  recovery  by 
his  administrator  suing  under  Lord  Campbell's  Act.  The 
court  held  that  such  negligence  could  not  be  imputed  to 
the  infant  and  in  its  reasoning  said :  ''In  this  case  the  deceased 
was  seven  or  eight  years  old,  and  there  was  no  evidence  what- 
ever submitted  as  to  his  knowledge,  intelligence  or  capacity 
for  observing  care.  In  the  absence  of  any  such  evidence  the 
prima  facie  presumption  is  that  he  was  incapable  of  personal 
negligence."  This  language  may  not  have  been  absolutely 
essential  to  the  decision  of  the  question  involved  in  that  case, 
but  still  it  was  pertinent  as  a  reason  for  the  decision  because 
the  main  ground  against  the  imputation  of  negligence  of  a 
custodian  or  parent  to  an  infant  child  rests  on  the  incapacity 
of  the  infant  non  sui  juris  to  subject  its  personal  rights  to  the 
control  of  another. 

But  regarding  the  point  as  not  concluded  by  any  of  the 
cases  cited  above,  we  think  the  charge  of  the  circuit  court 
may  be  sustained.  The  charge  was  based  upon  the  well- 
known  rule  in  reference  to  the  capacity  of  infants  to  commit 
crime,  a  rule  founded  in  deep  knowledge  and  experience  with 
reference  to  the  power  of  infants  to  discern  between  right 
Am.  St.  Rep.,  Vol.  121—61 
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and  wrong,  and  has  the  support  of  a  number  of  eases  in  other 
jurisdictions,  of  which  we  cite:  Rockford  etc.  R.  B.  Co,  v. 
Delaney,  82  IlL  193,  25  Am.  Rep.  310;  Taylor  y.  Delaware 
&  Hudson  Canal  Co.,  113  Pa.  162,  57  Am.  Rep.  446;  Pratt 
Coal  &  Iron  Co.  v.  Brawley,  83  Ala.  371,  3  Am.  St.  Rep.  751, 
3  South.  555;  note  to  Westbrook  v.  Mobile  etc.  B.  R.  Co., 
14  Am.  St.  Rep.  590;  Rhodes  v.  Georgia  R.  R.  Co.,  84  Ga. 
320,  20  Am.  St.  Rep.  362,  10  S.  E.  922;  Lorence  v.  Ellens- 
bury,  13  Wash.  341,  52  Am.  St.  Rep.  42,  43  Pac.  20 ;  Roanoke 
V.  Shull,  97  Va.  419,  75  Am.  St.  Rep.  791,  34  S.  E.  34.  In 
further  analogy  to  this  rule,  in  Pennsylvania  it  was  held  that, 
in  the  absence  of  proof  to  the  contrary,  an  infant  of  the  age 
of  fourteen  years  will  be  presumed  to  have  sufficient  capacity 
to  recognize  and  avoid  danger,  and  a  similar  rule  was  an- 
nounced in  New  York  as  to  an  infant  twelve  years  old  because 
of  a  penal  *^*  statute  fixing  twelve  years  as  the  age  when 
presumption  of  incapacity  ceases:  Nagle  v.  Railroad  Co.,  88 
Pa.  35,  32  Am.  Rep.  41 ;  Tucker  v.  New  York  etc.  R.  B.  Co., 
124  N.  Y.  308,  21  Am.  St.  Rep.  670,  26  N.  E.  916.  We 
see  no  good  reason  why  the  rule  stated  by  the  circuit  court 
should  not  be  applicable  and  found  practically  useful  in  suits 
involving  contributory  negligence. 

It  must  be  remembered  that  contributory  negligence  is  an 
affirmative  defense,  and  the  defendant  must  show  that  the 
plaintiff  failed  to  observe  the  care  due  under  the  circiun- 
stances.  In  showing  whether  there  was  a  failure  to  observe 
due  care,  or  ordinary  care  under  the  circumstances,  on  the 
part  of  the  plaintiff,  the  defendant  must  necessarily  show 
that  the  situation  of  plaintiff  was  such  as  to  call  for  the 
exercise  of  due  care.  If  it  appears  that  plaintiff  was  an 
adult,  the  prima  facie  presumption  would  be  that  he  had 
capacity  to  exercise  due  care,  and  the  burden  would  be  on 
the  plaintiff  to  show  want  of  capacity ;  if,  on  the  contrary,  it 
appears  that  plaintiff  was  an  infant  of  tender  years,  then  the 
burden  is  on  the  defendant  to  show  capacity  to  observe  due 
care.  Hence,  from  the  very  nature  of  the  affirmative  defense 
of  contributory  negligence,  it  was  not  error  to  require  that 
defendant  should  assume  the  burden  of  proof  not  only  to 
shpw  facts  which  would  constitute  contributory  negligence 
in  an  adult  or  one  sui  juris,  but  that  the  party  charged  with 
contributory  negligence,  if  an  infant,  had  age  and  intelli- 
gence to  observe  the  requisite  care. 
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The  circuit  court  made  a  similar  charge  as  to  presump- 
tion of  incapacity  of  an  infant  to  commit  a  trespass  in  re- 
sponse to  the  allegations  in  defendant's  answer  that 'plain- 
tiff was  intermeddling  with  its  machinery,  and  the  fifth  ex- 
ception charges  error  in  this  regard ;  but  for  reasons  given  in 
considering  the  fourth  exception,  this  exception  cannot  be 
sustained.  It  is  true  an  infant  may  be  a  trespasser  in  a 
technical  sense  when  it  goes  where  it  has  no  rightful  per- 
mission or  authority  to  be,  but  the  same  rules  do  not  apply 
to  infant  as  to  adult  trespassers :  Mason  v.  Railway  Co.,  58  S. 
C.  80,  36  S.  E.  440.  An  infant  non  sui  juris  cannot  be 
^^'^  such  a  trespasser  as  would  exempt  anyone  from  the  duty 
of  exercising  ordinary  care  to  avoid  doing  it  an  injury. 
Whether  the  infant  is  sui  juris  is  a  question  for  the  jury, 
when  the  evidence  as  to  age,  intelligence  and  capacity  leaves 
the  question  in  doubt,  or  leaves  room  for  more  than  one 
inference,  but  when  the  evidence  is  susceptible  of  but  one 
inference,  it  is  a  question  of  law  for  the  court.  In  this  case 
the  only  evidence  offered  on  the  subject  was  that  the  plain- 
tiff was  **not  quite  eight  years  old"  when  injured.  It  is 
true  he  testified  as  a  witness  in  the  case,  but  the  injury  was 
May  3,  1904,  and  the  trial  was  at  September  term,  1905, 
something  over  sixteen  months  after  the  injury.  Under 
these  circumstances  the  defendant  has  no  just  ground  to  com- 
plain that  the  question  of  capacity  was  submitted  to  the 
jury  with  an  instruction  that  with  respect  to  a  child  of  that 
age  there  is  a  prima  facie  presumption  of  incapacity.  Fur- 
thermore, there  was  no  evidence  that  plaintiff  was  a  tres- 
passer, the  evidence  being  undisputed  that  plaintiff  was  pres- 
ent in  the  mill  with  knowledge  and  acquiescence  of  defend- 
ant, at  least  as  the  companion  and  assistant  of  her  sister,  an 
operative,  and  that  plaintiff  was  instructed  by  the  section 
boss  to  do  the  thing  which  brought  him  in  contact  with  the 
unguarded  machinery. 

The  defendant  requested  the  court  to  charge  as  follows: 
"That  if  you  find  that  the  plaintiff,  Boyd  Tucker,  w^as  not  an 
employe  of  the  defendant  in  its  mill,  but  that  he  was  at  or 
about  the  machinery  of  the  defendant  without  authority  to 
be  there,  even  though  he  was  in  the  mill  by  permission ;  still 
if  you  find  that  he  was  not  authorized  by  the  defendant  to 
go  to  the  running  machinery  and  place  his  hand  on  the  same , 
then  if  you  find  that  to  be  the  fact,  he  (Boyd  Tucker)  was  a 
trespasser  in  going  to  the  running  machinery  and  placing 
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his  hand  on  the  same,  and  if  that  he  the  fact,  then  the  only 
duty  the  defendant  owed  him  was  not  to  wantonly  or  will- 
fully in  jure  him."  In  response  to  this  request  the  oourt  gave 
the  charge  to  the  jury  with  this  modification :  ''That  is  a  sound 
proposition  of  law,  hut  it  is  to  be  *^®  taken  in  connection  with 
this  case.  In  this  particular  case,  the  plaintiff  was  a  i>er8on 
of  tender  years,  and  you  will  have  to  take  into  consideration 
whether  or  not  he  was  a  trespasser.  If  you  conclude  that  he 
was  not  a  trespasser,  then,  as  a  matter  of  course,  this  principle 
would  not  apply." 

The  defendant  excepts  to  the  modification  on  the  grounds: 
1.  That  this  was  a  charge  on  the  facts ;  2.  That  it  took  from 
the  jury  the  question  whether  the  plaintiff  was  a  trespasser. 
As  the  evidence  was  undisputed  that  the  plaintiff  in  this  ease 
was  a  child  eight  years  old,  it  is  obvious  that  such  a  child  is 
one  of  tender  years,  and  in  so  characterizing  the  plaintiff  the 
court  was  not  charging  upon  the  facts,  or  in  any  way  inti- 
mating to  the  jury  his  opinion  on  the  question  submitted  to 
the  jury  as  to  the  capacity  of  the  child;  nor  did  the  court 
thereby  take  from  the  jury  the  question  whether  the  plain- 
tiff was  a  trespasser,  for  the  court  in  the  charge  repeatedly 
submitted  this  issue  to  the  jury.  To  have  charged  as  re- 
quested by  defendant  would  have  been  error  in  assuming 
the  very  question  in  issue,  whether  plaintiff  was  a  trespasser, 
or  had  capacity  to  be  a  trespasser  in  such  sense  as  to  make 
the  defendant  liable  only  for  willful  injury. 

The  seventh  and  eighth  exceptions  do  not  require  special 
notice,  as  they  are  controlled  by  the  principles  stated  in  con- 
sidering the  fourth,  fifth  and  sixth  exceptions. 

The  ninth,  tenth  and  eleventh  exceptions  complain  of  error 
in  refusing  the  motion  for  a  new  trial,  (1)  because  there 
was  no  evidence  to  sustain  the  verdict,  (2)  because  the  ver- 
dict is  excessive,  (3)  because  the  plaintiff  when  injured  was 
undertaking  to  perform  duties  outside  the  scope  of  his  em- 
ployment and  if  he  acted  under  the  order  of  the  section  boss 
(Grover  Hart),  as  alleged,  said  Hart  had  no  authority  to 
make  such  order. 

The  court  has  frequently  declared  that  it  has  no  author- 
ity to  correct  a  verdict  on  the  ground  that  it  was  excessive. 

After  careful  consideration,  we  cannot  say  that  there  was 
no  evidence  to  support  the  verdict. 

^^^  The  theory  of  the  plaintiff  was  that  he  was  an  employ^ 
of  defendant,  and  that  he  sustained  his  injuries  because  of 
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defective  machinery  with  which  he  came  in  contact  under  the 
order  of  a  superior  officer  representing  the  defendant.  The 
theory  of  the  defendant  is  that  plaintiff  was  not  an  employ^, 
but  was  present  in  the  mill  as  companion  and  assistant  to  his 
sister,  one  of  the  operatives,  and  that  if  any  such  order  as 
alleged  was  given  by  the  section  boss,  it  was  without  authority. 

There  was  testimony  that  Grover  Hart  was  section  boss, 
and  that  it  was  the  duty  of  those  under  him  to  obey  his 
orders,  and  that  it  was  his  duty  to  keep  the  rollers  oiled,  that 
when  the  rollers  needed  oiling  they  were  carried  to  the  sec- 
tion boss  for  that  purpose.  The  plaintiff  testified,  without 
contradiction,  that  when  he  carried  the  roller  to  Grover  Hart, 
the  section  boss,  he  instructed  plaintiff,  without  warning  him^ 
as  to  the  danger,  to  get  some  waste  cotton  and  stick  it  in  that 
little  crack,  and  get  some  oil,  which  was  in  the  oil  pan  under 
the  gearing,  and  oil  his  roller,  and  that  while  so  engaged  the 
gearing,  which  was  unguarded,  caught  his  finger  and  pulled 
it  in. 

In  the  case  of  Brabham  v.  Telephone  &  Telegraph  Co.,  71 
S.  C.  53,  50  S.  E.  716,  the  court  declared:  **In  determining 
who  are  fellow-servants,  the  test  or  rule  in  this  state  is  not 
whether  the  servants  are  of  different  grade,  rank  or  author- 
ity, one  of  them  having  power  to  control  and  direct  the  ser- 
vices of  another,  but  the  test  is  in  the  character  of  the  act 
being  performed  by  the  offending  servant,  whether  it  was 
the  performance  of  some  duty  the  master  owed  to  the  injured 
servant,  the  performance  of  which  duty  the  master  in- 
trusted to  the  injured  servant."  Tested  by  this  rule,  the 
section  boss  was  not  a  fellow-servant  with  the  plaintiff,  if 
the  plaintiff  be  considered  an  employ^,  but  was  the  repre- 
sentative of  the  master,  since  the  order  was  given  in  the  per- 
formance of  the  duty  of  the  master  to  keep  the  machinery 
in  reasonably  safe  and  suitable  condition.  If,  therefore,  the 
plaintiff  came  in  contact  with  dangerous  machinery  ^"^  un- 
der the  order  of  the  section  boss,  under  these  circumstances 
it  cannot  be  said  that  the  order  was  given  without  authority. 

If  it  be  conceded  that  plaintiff  was  in  the  mill  as  a  mere 
companion  and  assistant  of  his  sister,  and  in  this  situation 
was  called  upon  by  the  section  boss  to  aid  him  in  the  per- 
formance of  a  duty  which  he,  representing  the  master,  owed 
to  the  employes,  this  would  make  plaintiff  an  employ^  as  to 
that  particular  work,  and  then  it  would  be  the  duty  of  de- 
fendant to  furnish  plaintiff  a  safe  place  to  work,  under  the 
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principle  stated  in  Jackson  v.  Southern  Ry.  Co.,  73  S.  C. 
557,  54  S.  E.  231,  that  where  a  station  agent  of  a  railroad 
company  calls  in  a  bystander  to  assist  in  pushing  cars  from 
a  fire,  he  discharges  the  duties  of  a  superior  agent  or  oflScer 
of  the  company,  and  must  provide  a  safe  place  for  the  by- 
stander to  work. 

All  the  exceptions  except  the  second  are  overruled.  Under 
the  second  exception  the  judgment  is  erroneous  to  the  extent 
of  two  dollars. 

The  judgment  of  this  court  is  that  the  judgment  of  the 
circuit  court  be  reversed  and  a  new  trial  granted  unless  the 
plaintiff  remits  from  the  judgment  the  sum. of  two  dollars 
within  thirty  days  from  the  filing  of  the  remittitur,  and  that 
upon  this  being  done,  the  judgment  of  the  circuit  court  is 
affirmed. 


A  Master  ia  lAahle  for  Negligence  in  the  performance  of  a  personal 
duty  due  to  his  servants,  delegated  by  him  to  another  as  vice-princi- 
pal, whether  such  other  is  a  foreman  or  coservant,  or  whatever  his 
position  may  be:  Baier  v.  Selke,  211  111.  512,  103  Am.  St.  Kep.  208; 
Sullivan  v.  Wood,  43  Wash.  259,  117  Am.  St.  Rep.  1047.  As  to  who 
are  vice-principals,  see  the  note  to  Mast  v.  Kern,  75  Am.  St.  Bep.  584. 

The  Doctrine  of  Assumption  of  Bisks  and  Contributory  Negligence  on 
the  part  of  employes  as  affecting  their  right  to  recover  for  injuries 
sustained  while  engaged  in  the  service  is  discussed  in  the  notes  to 
Houston  etc.  Ry.  Co.  v.  De  Walt,  97  Am.  St.  Bep.  884;  Brazil  Block 
Coal  Co.  V.  Gibson,  98  Am.  St.  Rep.  289;  Wellston  Coal  Co.  v.  Smith, 
87  Am.  St.  Rep.  586.  The  law  on  this  question  is  modified  in  the 
case  of  youthfnl  and  inexperienced  employes:  Siegel-Cooper  &  Co.  v. 
Trcka,  218  111.  569,  109  Am.  St.  Rep.  302;  Shirley  v.  Abbeville  Fur- 
niture Co.,  76  S;  C.  452,  ante,  p.  952. 

Negligence  in  Dealing  with  Children  is  the  subject  of  a  note  to 
Barnes  v.  Shreveport  City  R.  B.  Co.,  49  Am.  St.  Repr  400. 
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GENERAL  OIL  COMPANY  v.  CHAIN. 

[117  Tenn.  82,  95  8.  W.  824.] 

8TJITS  AGAINST  STATE.— A  Constitntioiial  ProvlBioa  that 
fuits  may  be  brought  against  the  state  in  such  manner  and  in  such 
courts  as  the  legislature  may  by  law  direet  is  not  self -executing. 
(p.  971.) 

SUITS  AGAINST  STATE. — Tbe  Funds  or  Property,  actual  or 
prima  facie,  of  the  state  of  Tennessee,  cannot  be  made  the  subject 
of  litigation  directly  by  making  it  a  party,  nor  indirectly  by  suing 
one  of  its  officers,  save  where  it  has  given  its  consent  by  express 
legislation,     (p.  972.) 

SXTIT  AGAINST  STATE  OIL  INSPECTOB— Interstate  Com- 
merce. — A  suit  to  restrain  a  state  oil  inspector  from  inspecting  oils 
is  in  effect  a  suit  against  the  state,  and  hence  subject  to  demurrer, 
although  it  alleges  that  the  oils  in  controversy  are  a  part  of  interstate 
commerce,  and  that  the  inspection  statute,  as  applied  to  them,  is 
unconstitutional,     (p.  973.) 

Tiirley  &  Turley,  and  H.  J.  Livingston,  Jr.,  for  the  com- 
plainant. 

Attorney  General  Gates  and  Thomas  H.  Jackson,  for  the 
defendant. 

**  BEARD,  C.  J.  The  complainant  is  a  corporation  char- 
tered under  the  laws  of  Tennessee,  with  its  situs  in  Memphis, 
in  this  state,  and  the  defendant  Grain  is  a  resident  of  Shelby 
county  and  the  duly  appointed,  qualified  and  acting  inspector 
of  coal  oil  and  other  illuminatiug  fluids  for  that  county,  under 
and  by  virtue  of  chapter  349,  page  811,  of  the  Session  Acts 
of  1899  of  the  legislature  of  Tennessee. 

The  bill  alleges  that  complainant  is  the  owner  of  ®^  oil 
wells  and  refining  plants  in  the  states  of  Pennsylvania  and 
Ohio,  and  for  several  years  prior  to  the  institution  of  this 
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suit  had  been  engaged  in  the  manufacture,  shipment,  and 
sale  of  coal  oil  and  other  illumiuants,  and  in  carrying  on 
this  business  it  used  Memphis  not  only  as  a  place  for  the  sale 
of  its  oils  to  the  citizens  thereof,  but  also  as  one  of  its  dis- 
tributing points,  to  which  it  shipped  the  product  of  its  wells 
and  plants  in  railroad  tank-cars,  from  which  the  oil  was  un- 
loaded and  then  placed  in  various  vessels  for  shipment  to  com- 
plainants' customers  in  Arkansas,  Louisiana  and  Mississippi. 

The  bill  further  alleges  that  complainant  has,  at  its  place 
of  business  in  Memphis,  numerous  tanks  of  oil,  among  which 
are  two  described  as  follows: 

''1.  A  tank  or  vessel  in  which  complainant  constantly 
keeps  and  will  keep,  and  in  which  there  now  is,  only  oil  for 
which  orders  have  been  received  from  customers  of  complain- 
ant in  Arkansas,  Louisiana,  and  Mississippi,  before  said  oil 
was  shipped  from  complainant's  plants  in  Pennsylvania  and 
Ohio,  and  which  was  shipped  especially  to  fill  said  orders. 
This  oil  is  unloaded  in  Memphis  from  the  railroad  tank  cars 
solely  for  the  purpose  of  distribution  into  smaller  vessels,  or 
receptacles,  to  meet  the  requirements  of  said  orders,  and  said 
oil  is,  and  has  always  been,  kept  wholly  separate  and  distinct 
from  other  oils  and  fluids  of  complainant  in  the  State  of 
Tennessee,  in  a  tank  plainly  and  conspicuously  marked,  *Oil 
Already  Sold  in  Arkansas,  Louisiana,  and  Mississippi, '  and,  of 
course,  complainant  has  sold,  and  ®**  will  sell,  none  of  this 
oil  in  the  state  of  Tennessee,  since  the  same  has  alreadv  been 
sold  to  customers  in  Arkansas,  Louisiana  and  Mississippi;  in 
fact,  this  oil  has  remained,  and  will  remain,  in  Shelby  county, 
in  the  state  of  Tennessee,  only  long  enough  to  be  properly  dis- 
tributed, and  reshipped,  according  to  the  orders  therefor, 
whereupon  it  will  proceed  at  once  upon  its  journey  to  the 
various  places  in  the  states  of  Arkansas,  Louisiana  and  Mis- 
sissippi, from  which  said  orders  were  received.  This  will  be 
only  a  few  days. 

**2.  In  another  tank  or  vessel,  at  its  place  of  business  in 
Memphis,  complainant  has  now  and  constantly  keeps,  and  will 
keep,  only  oil  shipped  from  Pennsylvania  and  Ohio  for  sale 
in  the  states  of  Arkansas,  Louisiana  and  Mississippi,  but  for 
which  complainant  has  no  orders  on  hand  from  said  states 
at  the  time  of  such  shipments.  This  oil,  as  soon  as  it  reaches 
Memphis  in  the  railroad  tank-car,  is  placed  in  said  tank  or 
vessel,  which  is  plainly  and  conspicuously  marked,  *Oil  to  be 
Sold  in  Arkansas,  Louisiana  and  Mississippi,'  and  is  there 
kept  wholly  separate  and  apart  from  all  other  oil,  until  re- 
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quired  to  supply  orders  received  from  complainant's  Arkan- 
saSy  Louisiana  and  Mississippi  customers;  and  complainant 
never  sells  or  oflFers  for  sale  any  oil  from  this  tank  except 
upon  orders  from  Arkansas,  Louisiana  and  Mississippi,  upon 
receipt  of  which  complainant  ships  said  oil  to  the  persons 
sending  said  orders/' 

With  regard  to  these  tanks,  which  are  thus  designated  Nos. 
1  and  2,  it  is  alleged  that,  at  the  time  of  the  filing  ®*  of  the 
bill,  as  well  as  for  a  period  of  time  previous  thereto,  they 
contained  **and  will  hereafter  contain  only  oil  as  above  de- 
scribed, unmixed  with  oil  held  for  any  other  purpose,  and 
that  complainant  has  never  placed  in  either  of  said  tanks  any 
oil  other  than  as  above  described,  nor  has  complainant  ever 
sold,  or  offered  to  sell,  oil  from  these  tanks  except  in  the 
manner  and  to  the  persons  above  mentioned." 

It  is  further  alleged  that  the  defendant  Grain  in  his  official 
capacity  is  engaged  in  the  inspection  of  oil  and  other  illum- 
inating fluids  of  complainant's  in  Memphis,  receiving  for  such 
inspection  a  fee  of  twenty-five  cents  per  barrel,  as  provided 
by  section  8,  page  814,  chapter  349,  of  the  acts  of  1899,  al- 
ready referred  to,  and  that  he  was  then  claiming  the  right 
under  the  provision  of  that  act  to  inspect  the  oil  in  tanks  No3. 
1  and  2,  and  was  in  the  act  of  exercising  this  right,  although 
it  had  been  separated  in  the  manner  alleged. 

The  complainant  then  charged  **that  none  of  the  oil  now 
in,  or  to  be  placed  therein  hereafter,  is  subject  to  inspection 
under  the  Tennessee  law,  and  that  the  defendant  Grain  has 
no  right  or  power  to  inspect  any  of  said  oil  or  collect  fees  for 
such  inspection  for  the  following  reasons:  *1.  Because  none 
of  said  oil  is  covered  by  the  language  or  intention  of  the  act 
referred  to,  which  is  the  present  coal  oil  inspection  law  of 
Tennessee;  2.  If,  however,  said  act,  when  properly  construed, 
provides  for  the  inspection  of  the  oil  in  either  of  said  tanks,'  " 
then  it  is  alleged  that,  in  so  far  as  it  has  that  ®^  effect,  it  is 
unconstitutional  and  void,  because  a  regulation  of  interstate 
commerce  in  violation  of  section  8  of  article  1  of  the  constitu- 
tion of  the  United  States. 

It  is  also  further  charged  that  if  the  act  of  1899  be  held 
to  apply  to  any  of  the  oil  in  these  two  tanks,  then  it  cannot 
be  sustained  as  a  valid  exercise  of  the  police  power:  1.  Be- 
cause an  inspection  of  these  oils  was  unnecessary  to  protect 
either  the  residents  of  Tennessee  or  the  reputation  of  the 
manufactured  products  of  this  state;  2.  The  inspection  fee 
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provided  by  the  act  was  unreasonable  in  that  it  was  much 
gn^eater  than  was  necessary  to  provide  for  the  expense  of  in- 
spection ;  3.  That  as  an  inspection  of  these  oils  would  in  no 
way  conduce  to  the  health,  happiness,  morals  or  safety  of  the 
citizens  of  the  state,  the  inspection  fee  so  imposed  was  a  mere 
tax  under  the  guise  of  a  police  regulation,  and  as  such  was  in 
conflict  with  article  2,  section  28  of  the  constitution  of  Ten- 
nessee, which  requires  uniformity  of  taxes  throughout  the 
state. 

The  bill  alleged,  as  an  excuse  for  coming  into  the  chancery 
court,  asking  for  a  decree  adjudging  its  status  as  to  the  oil 
in  these  two  tanks,  and  invoking  its  protection  in  the  form  of 
injunctive  relief,  the  peril  complainant  would  incur,  under 
the  act  of  1899,  in  obstructing  the  coal  oil  inspector  in  the 
discharge  of  his  duty,  and  in  selling  the  oil  in  these  tanks, 
whether  the  inspection  fees,  if  paid  under  protest,  could  be 
recovered  by  the  complainant,  or  if  this  could  be  done,  it  was 
alleged  this  would  only  be  bringing,  within  thirty  days  after 
®®  each  payment,  a  suit  for  recovery  thereof,  thus  necessi- 
tating an  indefinite  number  of  suits. 

The  bill  was  demurred  to,  among  others,  upon  the  ground 
that  this  was  a  suit  in  fact,  though  not  in  name,  against 
the  state,  and  therefore  could  not  be  maintained.  The  chan- 
cellor overruled  this  ground  of  demurrer,  no  doubt  resting  his 
decree  on  this  point  on  the  authority  now  relied  on  to  support 
his  action,  of  Fry  v.  Britton,  2  Heisk.  606;  Lynn  v.  Polk, 
8  Lea.  121. 

The  first  of  these  was  decided  in  1870.  From  the  opinion 
in  the  case  it  appears  that  a  judgment  had  been  taken  in  a 
summary  proceeding  against  Fry,  a  delinquent  tax  collector, 
and  a  portion  of  his  sureties ;  thereafter  a  bill  was  filed  by  the 
sureties  against  the  district  attorney  general  and  the  sheriff 
to  enjoin  them  from  collecting  this  judgment^  and  a  decree 
was  passed  granting  this  relief. 

During  the  December  term,  1870,  of  this  court,  the  attorney 
general  of  the  state  presented  the  record  for  writ  of  error. 
His  application,  however,  was  declined,  the  court  holding, 
among  other  things,  that,  as  the  state  was  not  a  party  to  the 
suit  in  name,  it  was  not  entitled  to  assign  errors. 

Another  branch  of  this  case,  under  the  style  of  Johnson 
V.  Hacker,  reached  this  court  in  1872,  though  only  decided  in 
1874,  and  an  opinion  published  in-  8  Heisk.  388,  as  the  result 
of  which,  without  being  a  party  to  the  suit,  the  state's  daun 
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against  a  defaulting  revenue  collector  and  his  sureties  was 
finally  adjudicated  against  it. 

••  It  is  said  to  be  a  part  of  the  legislative  history  of  the 
state  that  this  litigation  produced  chapter  13,  page  15,  of 
the  acts  of  1873,  which  is  section  4507  of  Shannon's  Code, 
and  provides  as  follows:  "That  no  court  in  the  state  of  Ten- 
nessee has,  nor  shall  hereafter  have,  any  power,  jurisdiction  or 
authority  to  entertain  any  suit  against  the  state,  or  any  officer 
acting  by  the  authority  of  the  state,  with  a  view  to  reach  the 
state,  its  treasury,  funds,  or  property,  and  all  such  suits  now 
pending,  or  hereafter  brought,  shall  be  dismissed  as  to  the 
state,  or  such  officer  on  motion,  plea  or  demurrer  of  the  law 
officer  of  the  state,  or  counsel  employed  by  the  state.'* 

It  is  axiomatic  that  the  state,  as  a  sovereign,  is  not  subject 
to  suit  save  by  its  own  consent.  The  constitution  of  1870 
provides,  as  did  the  two  earlier  constitutions  of  Tennessee,  that 
''suits  may  be  brought  against  the  state  in  such  manner  and 
in  such  courts  as  the  legislature  may  by  law  direct.'*  This 
provision,  however,  is  not  self -executing:  Williams  v.  Register, 
Cooke,  218 ;  State  v.  Sneed,  9  Baxt.  475. 

Under  the  constitution  of  1796,  and  when  there  was  no 
statute  giving  authority  to  bring  suit  against  the  state,  a 
petition  for  mandamus  was  filed  in  the  circuit  court  to  compel 
the  register  of  West  Tennessee  to  issue  a  warrant  entitling  the 
holder  thereto,  but  the  court  declined  the  writ  upon  the  ground 
that,  in  effect,  the  proceeding  was  against  the  state,  and  in 
the  absence  of  a  statute  providing  for  suits  against  the  state, 
the  courts  were  without  jurisdiction:  Williams  v.  Register, 
Cooke,  218. 

®^  Although  the  legislature,  at  that  time,  had  seen  proper 
not  to  put  this  clause  of  the  constitution  into  effect,  ye^  its 
silence  was  regarded  as  being  as  complete  an  answer  to  the 
demand  of  the  petitioner  as  if  it  had  positively  forbidden  all 
interference  with  the  state's  officers  or  affairs.  The  act  of 
1873  in  unmistakable  terms  has  announced  as  the  policy  of 
the  state  that  "no  court  shall  hereafter  have  •  .  .  •  jurisdic- 
tion ....  to  entertain  any  suit  against  the  state,  or  any 
officer  of  the  state  acting  by  authority  of  the  state,  with  a 
view  to  reach  ....  its  treasury,  funds  or  property."  If, 
without  a  statutorjr  bar  of  this  sort  in  Williams  v.  Register, 
Cooke,  218,  the  court  declined  to  interfere  with  the  property 
of  the  state  when  its  officer  was  sued,  how  much  more  shall  it 
hesitate  in  the  face  of  this  statute  when  its  claim  to  this  inspec- 
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tion  fee  is  assailed  in  the  person  of  the  representative  whose 
duty  it  is  to  collect  the  same  if  dueY  For  if  the  act  in  ques- 
tion is  constitutional,  then  this  is  an  effort  to  reach  that  which 
is,  or  is  claimed  by  the  state  to  be,  its  funds  or  property.  If 
Fry  v.  Britton,  2  Heisk.  606,  is  authority  for  the  present  con- 
tention, then  we  think  it  wiU  be  difficult  to  assign  any  reason 
for  the  act  of  1873,  or  to  name  any  good  it  has  accomplished. 

We  are  satisfied,  however,  that  this  statute  is  ample  in  its 
operation  to  do  what  the  l^islature  intended  in  its  passive, 
and  that  now  the  funds  or  property,  actual  or  prima  faeie^ 
of  the  state  cannot  be  made  the  subject  of  litigation  in  its 
courts  either  by  making  it  a  party  ®*  directly  or  indirectly 
by  suing  one  of  its  officers,  save  where  it  has  given  its  consent 
by  express  legislation. 

In  State  ex  rel.  Bloomstein  ▼.  Sneed,  9  Baxt.  472,  decided 
in  1876,  an  effort  was  made  to  secure  a  peremptory  manda> 
mus  requiring  a  tax  collector  to  receive  from  the  relator  notes 
of  the  Bank  of  Tennessee  in  payment  of  taxes  for  the  yenr 
1872,  but  it  was  held  that  the  act  of  1873  was  a  bar  to  the 
jurisdiction  of  the  court. 

It  is  true  that  in  Burch  v.  Baxter,  12  Heisk.  601 ,  Union  & 
American  Pub.  Co.  v.  Burch,  12  Heisk.  607,  State  ex  rel.  Uhl  v. 
Gaines,  4  Lea,  352,  and  other  like  cases  decided  since  this  act, 
the  process  of  mandamus  has  been  awarded  against  the  comx>> 
troller  to  compel  him  to  issue  warrants  to  parties  having 
claims  against  the  state  allowed  by  law.  In  these  cases,  the 
statute  was  not  adverted  to,  and  evidently  for  the  reason  that 
the  proceedings  were  not  regarded  as  within  its  scope.  While 
in  all  of  them  the  effort  was  to  reach  funds  of  the  state,  yet 
it  in  some  legislative  form  had  recognized  the  claims  in  ques- 
tion and  expressly  or  by  implication  imposed  the  duty  upon 
the  comptroller  of  issuing  warrants  in  satisfaction  of  them 
to  the  respective  claimants.  In  other  words,  the  officer  of 
the  state  had  nothing  but  a  ministerial  duty  to  perform.  As  is 
well  said  by  McFarland,  J.,  in  Lynn  v.  Polk,  8  Lea,  121,  the 
act  of  1873  "would  certainly  not  be  construed  to  deprive  the 
court  of  jurisdiction  to  compel  a  ministerial  officer  to  perform 
a  plain  ministerial  duty ;  and  when  the  demand  of  the  relator 
is  allowed  by  law,  it  ®^  is  the  plain  ministerial  duty  of  the 
comptroller  to  issue  his  warrant." 

This  being  so,  we  do  not  think  this  line  of  cases  would 
support  the  present  contention  even  if  their  authority  had 
been  invoked  by  complainant. 
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But,  as  has  already  been  stated,  the  right  of  the'  court 
to  exercise  jurisdiction  in  this  case  is  also  rested  on  Ljmn  v. 
Polk,  8  Lea,  121.  It  is  unnecessary  to  state  the  nature  of 
the  controversy  there  involved.  It  is  suflScient  to  say  that 
the  bill  of  complainants  was  there  maintained  on  the  ground 
•that  the  act  under  which  the  defendants,  and  the  funding 
board  of  the  state,  were  proposing  to  act,  was  yoid  for  uncon- 
stitutionality. 

This  case,  however,  cannot  be  appealed  to  as  authority  by 
eomplainant  save  upon  the  ground  that  the  act  of  1899  is  un- 
eonstitutional.     The  question  is,  Is  this  true? 

It  will  be  observed  from  the  allegations  of  the  bill  herein- 
before set  out,  the  gravamen  of  the  complaint  is  that  the  de- 
fendant Grain  is  proposing  to  inspect  and  charge  inspection 
fees  as  to  oil  '^neither  manufactured  nor  offered  for  sale  in  the 
state"  within  the  purview  of  the  act  of  1899,  and  it  is  only 
should  a  construction  otherwise  be  adopted  that  the  question 
of  its  constitutionality  is  raised.  In  other  words,  if  com- 
plainant's main  contention  is  sustained — that  is,  that  the  oil 
in  tanks  Nos.  1  and  2  does  not  fall  within  the  letter  or  intent 
of  the  act — the  constitutionality  or  unconstitutionality  is  of 
no  concern  to  the  General  Oil  Company,  and  we  would  have 
presented  in  the  record  a  pure  academic  ®^  question  for  con- 
sideration. It  needs  no  citation  of  authority  to  the  proposi- 
tion that  a  court  wiU  not  entertain  such  controversy. 

The  only  question  made  on  the  face  of  the  statute  going  to 
its  constitutionality  is,  that  the  inspection  fee  of  twenty-five 
€ents  a  barrel  is  unreasonable,  and  much  greater  than  neces- 
sary to  provide  for  the  expense  of  such  inspection. 

This  question  is  of  no  concern,  however,  to  complainant 
unless  it  be,  as  charged  in  the  bill,  that  the  oil,  upon  which 
•defendant  was  about  to  impose  inspection  fees,  was,  in  law, 
afTected  with  interstate  commerce.  For  it  is  only  in  the  char- 
acter of  one  engaged  in  such  commerce  that  the  objection  is 
made.  To  answer  this  question,  the  court  would  be  bound  first 
to  determine  whether  the  oil  in  these  tanks  was  in  fact  and  in 
law,  as  claimed  by  complainant,  a  part  of  interstate  commerce, 
and  to  do  this,  we  would  be  bound  to  hold,  and  proceed  upon 
the  theory,  that  the  court  had  jurisdiction  of  the  whole. con- 
troversy.    This,  we  are  satisfied,  we  cannot  do. 

This  court,  therefore,  does  what  the  chancellor  should  have 
done,  sustains  this  ground  of  demurrer  going  to  the  question 


974  American  State  Reports,  Vol.  121.  [Teniu 

of  jurisdiction,  and  dismisses  the  bill  at  the  ec»t  of  com- 
plaiuant. 

It  appearing,  however,  that  a  fond  may  have  accumulated 
in  the  present  case  pending  this  litigation  in  the  court  below, 
and  in  this  court,  from  payments  made  by  the  complainant, 
the  cause  is  remanded  to  the  chancery  court  in  order  that  a 
disposition  thereof  may  be  made  by  that  court 


Tlie  Principal  Oase  was   afSrmed  by  the  supreme   court   of  the 
United  States  (General  Oil  Co.  ▼.  Grain,  28  Sup.  Ct  Rep.  475),  Jus 
tice  McKcnna  delivering  the  opinion  of  the  court  as  follows: 

''Plaiotiff  in  error,  which  was  also  plainti£f  in  the  court  below,, 
invokes  the  protection  of  the  commerce  clause  of  the  constitution  of 
the  United  States  against  the  collection  of  a  tax  for  the  inspection  of 
certain  of  its  oils  in  Tennessee.  The  bill  prayed  an  injunction  against 
the  defendant,  based  on  the  following  facts,  summarized  from  the 
bill: 

''The  plaintiff  is  a  Tennessee  eorporation  with  its  principal  plaee  of 
business  in  Memphis,  Tennessee.  It  is  engaged  in  the  manufacture 
and  sale  of  coal  oil  and  other  illuminating  oils  in  the  various  states 
of  the  Union.  Its  wells  and  refining  and  manufacturing  plants  are 
all  located  in  the  states  of  Pennsylvania  and  Ohio,  from  which  it 
ships  its  product  to  the  states  in  which  they  are  sold  and  used.  On 
account  of  the  tendency  of  the  oils  to  leak  and  evaporate,  and,  un- 
der change  of  temperature,  to  burst  the  vessel  in  which  they  are  con- 
tained, it  is  necessary  to  ship  the  oils  in  tank-cars,  and  it  is  also 
necessary  to  have  distributing  points  for  such  oils  in  various  places 
in  the  United  States,  at  which  it  may  receive  the  oils  so  shipped, 
and  place  it  in  barrels  or  other  small  vessels  suitable  in  size  for  fill- 
ing orders,  which  vary  in  amounts  from  one  barrel  upward.  It  would 
be  impracticable  to  carry  on  business  in,  or  to  have  apparatus  and 
machinery  for  the  reception  and  delivery  of,  oil  at  every  point  at 
which  plaintiff  ships  oil.  For  some  years  plaintiff  has  been  engaged 
in  business  at  Memphis,  and  has  made  that  city  not  only  a  place  of 
business  at  which  to  sell  oil  to  the  citizens  and  residents  of  Ten- 
nessee, but  also  has  made  it  one  of  its  distributing  points  to  which 
its  oils  are  shipped  from  Pennsylvania  and  Ohio  in  tank-cars,  from 
which  cars  the  oils  are  unloaded  into  various  tanks,  barrels,  and 
other  receptacles,  for  the  purpose  of  being  forwarded  to  its  custom- 
ers in  Arkansas,  Louisiana,  and  Mississippi,  in  which  states  it  has 
many  regular  customers,  from  whom  it  always  has  on  hand  many 
unfilled  orders  for  oil,  to  be  delivered  as  soon  as  possible  or  con- 
venient. 

''At  Memphis  plaintiff  has  numerous  tanks  or  receptacles  for  oil 
of  various  kinds  and  sizes,  among  which  are  the  following:  1.  A  tank 
or  vessel  in  which  is  kept  oil  for  which  orders  have  been  received 
from  the  states  above  mentioned  before  its  shipment  from  the  mana- 
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factnring  plants,  and  which  is  especially  shipped  to  fill  such  orders. 
This  oil  is  unloaded  at  Memphis  only  for  the  purpose  of  distribution 
in  smaller  vessels  to  meet  the  requirements  of  such  orders,  and  is 
kept  separate  from  oils  for  sale  in  Tennessee,  in  a  tank  plainly  and 
conspicuously  marked  'Oil  Already  Sold  in  Arkansas,  Louisiana,  and 
Mississippi/  and  remains  in  Tennessee  only  long  enough  (a  few 
days)  to  be  properly  distributed  according  to  the  orders  therefor;  2. 
Another  tank  or  vessel  for  oil  to  be  sold  in  those  states,  but  for 
which  [there  were]  no  orders  at  the  time  of  shipment  from  the  manu- 
facturing plants.  This  tank  is  marked  'Oil  to  be  Sold  in  Arkansas, 
Louisiana,  and  Mississippi/  and  is  kept  separate  and  apart  from  all 
other  oil  until  required  to  supply  orders  from  plaintiff's  customers  in 
those  states,  and  is  never  sold  except  upon  the  receipt  of  such  or- 
ders. 

"The  defendant,  as  inspector  of  oils,  from  time  to  time  inspects 
plaintiff's  oils  at  Memphis,  and  charges  and  collects  for  such  inspec- 
tion a  regular  fee  of  twenty -five  cents  per  barrel,  as  provided  in 
section  8  of  the  act  of  1899  of  the  legislature  of  Tennessee,  and  the 
plaintiff  has  fully  paid  such  charges  up  to  the  present  time  on  all 
of  its  oils  shipped  into  Tennessee,  whether  intended  for  sale  in  that 
state  or  other  states.  Until  recently  plaintiff  has  unloaded  the  greater 
portion  of  its  oil  from  its  tank-cars  to  its  stationary  tanks  without 
attempting  to  separate  the  oil  sold  or  intended  to  be  sold  in  the 
states  above  mentioned  from  that  to  be  sold  in  the  state  of  Tennessee, 
and  paid  the  inspection  charges  upon  all.  Plaintiff,  however,  is  now 
separating  its  oil  in  the  manner  above  described,  because  it  has  been 
advised  that  the  oil  intended  to  be  sold  outside  of  Tennessee  is  not 
subject  to  inspection  in  that  state  if  kept  separate  from  the  oil  sold 
or  intended  to  be  sold  in  that  state. 

"Defendant  claims  the  right  to  inspect  such  oils,  although  he 
knows  and  admits  no  sales  thereof  are  made  in  Tennessee,  and  claims 
that  he  is  not  only  entitled,  but  that  it  is  his  duty,  to  inspect  the  same 
and  collect  the  regular  fees  in  such  inspection. 

"Plaintiff  is  advised  and  shows  that  defendant  has  no  right  to 
inspect  the  oil  or  collect  the  fees,  because  the  act  of  1899  does  not 
apply  \o  them,  for  reasons  which  are  elaborately  set  out;  but  it  is 
alleged  that,  if  the  act  should  be  construed  to  apply  to  them,  the 
act  ia  unconstitutional  'in  so  far  as  it  provides  for  or  requires  an 
inspection  of  any  of  the  oil  in  said  tanks,  because  such  inspection 
would  be  a  regulation  of  and  interference  with  commerce  between 
the  states  of  Pennsylvania  and  Ohio,  from  which  said  oil  was  shipped, 
and  the  states  of  Arkansas,  Louisiana,  and  Mississippi,  to  which  the 
same  was  shipped,  in  violation  of  the  constitution  and  laws  of  the 
United  States,  and  especially  of  the  third  clause  of  section  8  of  article 
1  of  the  constitution  of  the  United  States,  which  provides  that  Con- 
gress shall  have  power  "to  regulate  commerce  with  foreign  nations, 
and  among  the  several  statesy  and  with  the  Indian  tribes."  ' 
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"Plaintiff  alleges  that  the  act  of  1899  and  the  inspection  thereunder 
ia  not  a  valid  exercise  of  the  police  power  of  the  state,  and  to  that 
extent  the  act  is  unconstitutional  and  void,  because  (1)  none  of  the 
oil  is  manufactured  in  Tennessee,  and  the  inspection,  therefore,  ia  not 
necessary  for  the  protection  either  of  the  residents  and  citizens  of 
Tennessee  or  the  reputation  of  her  manufactured  products;  (2)  the 
fees  are  unreasonable  and  exorbitant  for  the  service  performed,  and 
very  much  greater  than  necessary  to  provide  for  inspection,  and  that, 
after  payment  of  the  salaries  and  other  expenses  incident  to  inspec- 
tion, there  ia  a  surplus  of  many  thousands  of  dollars  put  into  the 
treasury  annually;  (3)  the  act  is  void  under  the  constitution  of  the 
state  of  Tennessee,  because  the  inspection  ia  not  necessary  or  con- 
ducive to  the  benefit  of  the  state  of  Tesneaaee  or  the  citizens  thereof, 
and  the  act  is  therefore  unnecessary,  unreasonable,  and  not  a  valid 
exercise  of  the  police  power  of  the  state,  but  a  mere  tax  or  charge 
imposed  under  the  guise  of  a  police  regulation,  and  as  such  ia  in 
conflict  with  article  2,  section  28  of  the  constitution  of  Tennessee, 
which  requires  all  property  to  be  taxed  according  to  its  value,  and 
that  taxes  be  equal  and  uniform  throughout  the  state. 

''It  is  alleged  that  the  act  provides  in  section  2  a  heavy  penalty, 
consisting  of  a  fine  from  twenty  dollars  to  fifty  dollars  for  each  offense, 
against  any  dealer  or  manufacturer  who  shall  obstruct  the  inspector 
in  the  discharge  of  his  duties,  or  refuse  to  permit  him  upon  his  prem- 
ises for  the  performance  thereof;  and  provides  in  section  4  that  it 
shall  be  a  misdemeanor  for  any  person  to  sell  any  oil  before  having  it 
inspected  as  provided  in  the  act,  and,  on  conviction,  shall  be  fined 
three  hundred  dollars,  and  the  oil,  if  found  to  be  rejected,  shall  be 
forfeited  and  sold.  Plaintiff,  therefore,  it  is  alleged,  on  account  of 
the  severe  penalties,  could  not  afford  to  take  the  risk  of  selling  any 
oil  without  inspection,  or  take  the  risk  of  refusing  permission  to 
inspect.  That  it  is  doubtful  if  plaintiff,  if  it  paid  the  fees  under  pro- 
test, could  recover  the  same,  and  if  they  could  be  recovered  it  would 
be  necessary  for  plaintiff  to  bring  suit  every  thirty  days  for  the 
charges  paid  for  the  preceding  thirty  days,  so  that  an  indefinite  num- 
ber of  suits  would  be  necessary.  Irreparable  injury  will  therefore  re- 
sult, it  is  alleged,  if  the  inspection  against  plaintiff's  oils  u^der  the 
act  of  1899  be  not  enjoined. 

"Defendant  filed  a  demurrer  which  attacked  the  bill  for  want  of 
equity,  and  also  the  jurisdiction  of  the  court  to  hear  and  determine 
the  cause,  for  the  reason  that  it  was  a  'suit  against  the  state,  or 
against  an  officer  of  the  state,  acting  by  authority  of  the  state,  with 
a  view  to  reach  the  state,  its  treasury,  funds,  or  property.'  By  this 
ground  of  demurrer  defendant  attempted  to  avail  himself  of  an  act 
of  the  state  of  Tennessee,  passed  in  1873,  being  section  4507  of 
Shannon's  Code,  which  provides  as  follows:  'That  no  court  in  the 
state  of  Tennessee  has,  nor  shall  hereafter  have,  any  power,  jurisdic- 
tion, or  authority  to  entertain  any  suit  against  the  state,  or  any 
officer  acting  by  the  authority  of  the  state,  with  a  view  to  reach  the 
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state,  its  treasury,  funds,  or  property,  and  all  such  suits  now  pending, 
or  hereafter  brought,  should  be  dismissed  as  to  the  state,  or  such 
officer,  on  motion,  plea,  or  demurrer  of  the  law  officer  of  the  state, 
or  counsel  employed  by  the  state.' 

''The  demurrer  was  overruled  'as  to  that  part  of  the  bill  in  ref- 
erence to  the  first  tank  mentioned  in  said  bill.'  It  was  sustained  'as 
to  all  that  part  of  the  bill  in  reference  to  the  second  tank  mentioned 
in  said  bill.'  The  ground  of  demurrer  which  went  to  the  jurisdiction 
of  the  court  was  overruled  'as  to  the  oil  in  both  tanks.' 

"A  preliminary  injunction  which  had  been  granted  was  continued 
in  force.  Inspection,  however,  it  was  adjudged  might  proceed,  the  fees 
to  be  paid  into  court  pending  appeal  to  the  supreme  court  of  the  state. 

"An  appeal  was  taken,  and  the  supreme  court  decided  that  the 
suit  was  one  against  the  state,  and  reversed  the  decree  of  the  chan- 
cery court:  117  Tenn.  82,  95  8.  W.  824. 

"It  is  contended  by  defendant  in  error  that  this  court  is  without 
jurisdiction  because  no  matter  sought  to  be  litigated  by  plaintiff  in 
error  was  determined  by  the  supreme  court  of  Tennessee.  The  court 
simply  held,  it  is  said,  that,  under  the  laws  of  the  state,  it  had  no 
jurisdiction  to  entertain  the  suit  for  any  purpose.  And  it  is  insisted 
'that  this  holding  involved  no  federal  question,  but  only  the  powers 
and  jurisdiction  of  the  courts  of  the  state  of  Tennessee,  in  respect  to 
which  the  supreme  court  of  Tennessee  is  the  final  arbiter.' 

"Opposing  these  contentions,  plaintiff  in  error  urges  that  whether 
a  suit  is  one  against  a  state  cannot  depend  upon  the  declaration  of  a 
statute,  but  depends  upon  the  essential  nature  of  the  suit,  and  that 
the  supreme  court  recognized  that  the  statute  'added  nothing  to  the 
axiomatic  principle  that  the  state,  as  a  sovereign,  is  not  subject  to 
suit  save  by  its  own  consent.'  And  it  is  hence  insisted  that  the  court,^ 
by  dismissing  the  bill,  gave  effect  to  the  law  which  was  attacked.  It 
is  further  insisted  that  the  bill  undoubtedly  presents  rights  under 
the  constitution  of  the  United  States  and  conditions  which  entitle 
plaintiff  in  error  to  an  injunction  for  the  protection  of  such  rights, 
and  that  a  statute  of  the  state  which  operates  to  deny  such  rights, 
or  such  relief,  'is  itself  in  conflict  with  the  constitution  of  the  United 
States. ' 

' '  Plaintiff  in  error,  to  sustain  its  contention  that  the  suit  is  not  one 
against  the  state,  but  one  to  restrain  'unconstitutional  aggression' 
by  a  state  officer  upon  private  property,  cites  many  cases  in  this  court. 
To  these  cases  defendant  in  error  makes  no  other  reply  than  to  say 
that  they  were  cases  in  the  federal  courts  and  within  the  acknowledged 
range  of  the  jurisdiction  of  courts,  while  the  question  presented  by 
the  motion  to  dismiss  is  not  the  rights  plaintiff  in  error  may  have, 
but  what  remedies  it  has,  and  the  power  of  the  state  over  those  rem- 
edies so  far  as  its  own  courts  are  concerned.  The  difference  is  urged 
JM  material,  and  the  following  cases  are  adduced:  Bemple  v.  Hagar,  4 
Wall.  431,  18  L.  ed.  402;  Norton  v.  Shelby  County,  118  U.  S.  425,  6 
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Sup.  Ct.  Bep.  1121,  30  L.  ed.  178;  Smith  t.  Adsit,  16  WaU.  185,  190,  21 
L.  ed.  310,  311;  Gallan  ▼.  Braniford,  139  U.  S.  198,  11  Sup.  Ot.  Bep. 
619,  35  L.  ed.  144;  Preeport  Water  Co.  ▼.  Preeport,  180  U.  S.  587,  601, 
21  Sup.  Ct.  Bep.  493,  45  L.  ed.  679,  689;  Newman  v.  Gates,  204  U.  & 
89,  95,  27  Sup.  Ct.  Bep.  220,  51  L.  ed.  385,  389;  Chambers  ▼.  Baltimore 
&  O.  B.  Co.,  207  U.  S.  142,  28  Sup.  Ct.  Bep.  34. 

"A  review  of  these  cases  becomes  necessary.  In  Semple  ▼.  Hagar, 
Semple  had  a  patent  from  the  United  States  for  a  certain  tract  of 
land.  He  sued  Hagar  to  quiet  his  title,  alleging  that  Hagar  claimed 
the  land  under  a  fraudulent  Mexican  grant,  and  a  patent  of  the  United 
States,  issued  in  affirmance  of  the  grant.  Semple  prayed  that  the 
grant  be  declared  void  'as  issued  upon  false  suggestion  and  without 
authority  of  law.'  Hagar  demurred  to  the  bill,  on  the  ground,  among 
others,  that  the  court  had  no  jurisdiction  of  the  action.  The  demurrer 
was  sustained  and  the  case  was  brought  to  this  court  by  writ  of  error. 
A  motion  to  dismiss  was  made,  which  was  granted.  The  court  said: 
'We  have  here  a  very  brief  record,  and,  on  the  facts  of  the  case,  we 
cannot  shut  our  eyes  to  the  total  want  of  jurisdiction  under  the 
twenty-fifth  section  or  any  other  section  of  the  judiciary  act.  It  is 
plain  that,  if  the  court  had  assumed  jurisdiction,  and  had  declared  the 
defendant 's  patent  void,  for  the  reason  alleged  in  the  bill,  the  defend- 
ant would  have  had  a  case  which  might  have  been  reviewed  by  this 
court,  under  the  twenty-fifth  section,  and  one  on  which  there  might 
have  been  a  question  and  difference  of  opinion.  But  it  is  hard  to 
perceive  how  the  twenty-fifth  section  could  apply  to  a  judgment  of 
a  state  court  which  did  not  decide  that  question,  and  refused  to  take 
jurisdiction  of  the  case.  The  matter  }a  too  plain  for  argument.'  In 
other  words,  it  was  decided  that  the  federal  question  must  be  decided 
before  it  can  be  reviewed.  Apparently  there  was  no  thought  of  con- 
sidering whether  the  question  of  jurisdiction  was  rightly  decided. 
That  was  seemingly  considered  out  of  the  power  of  this  court  to  in- 
quire into. 

"Norton  v.  Shelby  County  was  a  writ  to  enforce  the  payment  of 
certain  bonds  issued  by  the  board  of  commissioners  of  Shelby  county. 
One  of  the  questions  in  the  case  was  whether  the  board  of  commission- 
ers was  a  legally  constituted  body.  The  supreme  court  of  the  state 
decided  it  was  not,  and  this  court  accepted  the  decision  as  binding. 
'The  determination  made,'  we  said,  through  Mr.  Justice  Field,  're* 
lates  to  the  existence  of  an  inferior  tribunal  of  the  state,  and  that 
depending  upon  the  constitutional  power  of  the  legislature  of  the  state 
to  create  it  and  supersede  a  pre-existing  institution.  Upon  a  subject 
of  this  na'ture  the  federal  courts  will  recognise  as  authoritative  the 
decision  of  the  state  court.'  Claiborne  County  v.  Brooks,  111  U.  S. 
400,  410,  4  Sup.  Ct.  Bep.  489,  28  L.  ed.  470,  474,  was  cited. 

"Smith  ▼.  Adsit  was  a  suit  for  equitable  relief  against  a  sale  of 
land  which  a  third  party  had  undertaken  to  make,  in  violation  of  an 
act  of  Congress.  A  decree  was  entered  against  Adsit  for  six  thou> 
•and  eight  hundred  and  twenty-nine  dollars,  and  dismissed  as  to  other 
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defendants.  The  decree  was  reversed  by  the  supreme  court  of  the 
state,  and  the  bill  dismissed  for  want  of  jurisdiction,  and  the  case 
was  brought  to  this  court  by  writ  of  error.  A  motion  to  dismiss  was 
granted,  Mr.  Justice  Strong,  speaking  for  the  court,  saying:  'In 
view  of  this  [the  action  of  the  state  court]  we  do  not  perceive  that 
we  have  any  authority  to  review  the  judgment  of  the  state  court.' 
It  was  intimated  in  the  opinion  that  a  federal  question  had  been  pre- 
sented, but  it  was  not  decided.  'As  we  have  seen,'  Mr.  Justice  Strong 
said,  'the  bill  was  dismissed  for  want  of  jurisdiction.  The  judgment 
of  the  court  respecting  the  extent  of  its  equitable  jurisdiction  is,  of 
course,  not  reviewable  here.'  And,  further:  'It  may  well  have  been 
determined  that  the  plaintiff's  remedy  against  Adsit  was  at  law,  and 
not  in  equity,  even  if  the  sale  from  Holmes  to  him  was  utterly  void. 
But,  whatever  may  have  been  the  reasons  for  the  decision,  whether 
the  court  had  jurisdiction  of  the  case  or  not  is  a  question  exclusively 
for  the  judgment  of  the  state  court.' 

"In  Gallan  v.  Bransford  a  writ  of  error  to  the  eourt  of  appeals  of 
Virginia  was  dismissed  on  the  ground  that  that  eourt  had  disposed 
of  the  case  on  the  ground  that  the  matters  involved  were  purely 
pecuniary,  and  that  the  amount  in  controversy  in  each  case  was  less 
than  sufficient  to  give  the  eourt  jurisdiction  under  the  constitution  of 
the  state.  'This  being  so,'  this  court  said,  'we  are  of  opinion  that 
the  writs  of  error  to  that  court  must  be  dismissed. ' 

"In  Freeport  Water  Co.  v.  Freeport,  we  said:  'With  what  functions 
the  circuit  courts  of  the  state  [Illinois]  may  be  invested  may  not  be 
of  federal  concern.  It  is  also  a  matter  of  construction,  in  which  we 
might  be  obliged  to  follow  the  state  courts.' 

"In  Newman  v.  Gates,  the  federal  right  was  asserted  under  that 
provision  of  the  constitution  of  the  United  States  requiring  due  faith 
and  credit  to  be  given  by  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state.  The  supreme  court  of  the 
state  (Indiana)  dismissed  the  appeal  to  it  as  not  having  been  prop- 
erly taken.  The  case  was  brought  here,  but  dismissed.  We  said, 
through  Mr.  Justice  White:  'As  the  jurisdiction  of  this  court  to  re* 
view  the  judgments  or  decrees  of  state  courts  when  a  federal  ques- 
tion is  presented  is  limited  to  the  review  of  a  final  judgment  or 
decree,  actually  or  constructively  deciding  such  question,  when  ren- 
dered by  the  highest  eourt  of  a  state  in  which  a  decision  in  the  suit 
could  be  had,  and  as,  for  the  want  of  a  proper  appeal,  no  final  judg- 
ment or  decree  in  such  eourt  has  been  rendered,  it  results  that  the 
statutory  prerequisite  for  the  exercise  in  this  case  of  the  reviewing 
power  of  this  eourt  is  wanting.' 

"In  Chambers  v.  Baltimore  ft  O.  B.  Co.  a  statute  of  Ohio  gave  an 
action  for  death  caused  by  the  wrongful  act  in  another  state  only  when 
the  death  was  that  of  a  citizen  of  Ohio.  The  statute  was  attacked 
on  the  ground  that  it  violated  that  clause  of  the  eonstitution  of  the 
United  States  which  entitles  the  citizens  of  each  state  to  all  the  priv* 
ileges  and  immonitiea  of  eitizens  in  the  Mveral  statea.    The  statuta 
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was  vnstained  by  this  eonrt.  Mr.  Justice  Moody,  speaking  for  the 
court,  said:  'But,  subject  to  the  restrictions  of  the  federal  constitu- 
tion, the  state  may  determine  the  limits  of  the  jurisdiction  of  its 
courts,  and  the  character  of  the  controversies  which  shall  be  heard 
in  them.  The  state  policy  decides  whether  and  to  what  extent  the 
state  will  entertain  in  its  courts  transitory  action,  where  the  causes 
of  action  have  arisen  in  other  jurisdictions.  Diiferent  states  may  have 
different  policies,  and  the  same  state  may  have  different  policies  at 
different  times.  But  any  policy  the  state  may  choose  to  adopt  must 
operate  in  the  same  way  on  its  own  citizens  and  those  of  other  states. 
The  privileges  which  it  affords  to  one  class  it  must  afford  to  the  other. 
Any  law  by  which  privileges  to  begin  actions  in  the  courts  are  given 
to  its  own  citizens,  and  withheld  from  the  citizens  of  other  states, 
is  void,  because  in  conflict  with  the  supreme  law  of  the  land.' 

"But  in  none  of  these  cases  was  the  same  question  presented  that 
is  presented  here,  nor  were  all  of  the  eases  cited  by  plaintiff  in  error 
to  sustain  the  jurisdiction  of  this  court  cases  in  the  federal  courts. 
Poindexter  v.  Greenhow,  114  U.  8.  270,  5  Sup.  Ct.  Bep.  903,  962,  29 
L.  ed.  185,  and  Chaffin  v.  Taylor,  lU  U.  8.  309,  5  Sup.  Ct  Bep.  924, 
962,  29  L.  ed.  198,  were  brought  in  the  state  courts  of  Virginia,  and 
they  involve  questions  very  much  like  those  in  the  case  at  bar.  Poin- 
dexter V.  Greenhow  was  an  action  of  detinue  for  personal  property 
distrained  by  Greenhow  for  delinquent  taxes,  in  payment  of  which 
Poindexter  had  tendered  coupons  cut  from  bonds  issued  by  the  state 
of  Virginia  under  act  of  the  state  passed  in  1871.  This  act,  it  was 
held,  constituted  a  contract  between  the  holder  of  the  coupons  and 
the  state  that  they  should  be  received  for  taxes,  which  contract,  it 
was  further  held,  was  impaired  by  the  subsequent  act  under  which 
Greenhow  justified  the  distraint  of  Poindexter 's  property. 

"It  was  urged  that  the  action  could  not  be  maintained  because 
it  was  substantially  an  action  against  the  state,  to  which  it  had  not 
assented.  It  was  further  urged  that  the  remedy  was  afforded  of  a 
right  to  recover  back  all  the  taxes  after  payment  under  protest,  and 
that  this  constituted  the  sole  remedy. 

^'The  first  contention  was  discussed  at  length  and  rejected.  The 
court  said,  in  effect,  that  the  defendant  in  the  action  was  sued  as  a 
wrongdoer,  and  could  only  justify  himself  under  a  valid  law.  And  it 
was  said:  'The  state  has  passed  no  such  law,  for  it  cannot;  and  what 
it  cannot  do,  it  certainly,  in  contemplation  of  law,  has  not  done.  The 
constitution  of  the  United  States,  and  its  own  eontract,  both  irrepeal- 
able  by  any  act  on  its  part,  are  the  law  of  Virginia;  and  that  law 
made  it  the  duty  of  the  defendant  to  receive  the  coupons  tendered  in 
payment  of  taxes,  and  declared  every  step  to  enforce  the  tax,  there- 
after taken,  to  be  without  warrant  of  law.  .  •  .  .  ff a  &tand$,  then, 
stripped  of  his  offleial  eharaeter,  and,  confessing  a  personal  violation  of 
the  plaintifs  rights,  for  which  he  mnst  parsonaUy  OHSweTp  ha  it  wUho^ 
defensa.*    (Italics  ours.) 
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"A  distinction  was  made  between  the  state  and  its  government,  and 
it  was  said  that  an  officer  representing  and  acting  for  the  latter  is  not 
an  agent  of  the  former.  That  and  other  cases  were  reviewed  in 
Belknap  v.  SchOd,  161  U.  S.  10,  16  Sup.  Ct.  Kep.  443,  40  L.  ed.  599, 
and  Mr.  Justice  Gray,  speaking  for  the  court,  said:  'In  a  suit  to  which 
the  state  is  neither  formally  nor  really  a  party,  its  officers,  although 
acting  by  its  order  and  for  its  benefit,  may  be  restrained  by  injunc- 
tion, when  the  remedy  at  law  is  inadequate,  from  doing  positive  acts, 
for  which  they  are  personally  and  individually  liable,  taking  or  in- 
juring the  plaintiff's  property,  contrary  to  a  plain  official  duty  re- 
quiring no  exercise  of  discretion,  and  in  violatipn  of  the  constitution 
or  laws  of  the  United  States.'  Cases  were  cited.  And  again:  'But  no 
injunction  can  be  issued  against  officers  of  a  state  to  restrain  or 
control  the  use  of  property  already  in  the  possession  of  the  state,  or 
money  in  its  treasury  when  the  suit  is  commenced;  or  to  compel  the 
state  to  perform  its  obligations;  or  where  the  state  has  otherwise 
such  an  interest  in  the  object  of  the  suit  as  to  be  a  necessary  party.' 
The  case  and  those  cited  expose  the  error,  which  appears  with  a  kind 
of  periodicity,  varied  in  presentation,  to  accommodate  the  particular 
exigency,  that  a  state  is  inevitably  brought  into  court  when  the  execu- 
tion of  its  laws  is  arrested  by  a  suit  against  its  officers.  It  seems  to 
be  an  obvious  consequence  that,  as  a  state  can  only  perform  its  func- 
tions through  its  officers,  a  restraint  upon  them  is  a  restraint  upon  its 
sovereignty  from  which  it  is  exempt,  without  its  consent,  in  the  state 
tribunals,  and  exempt  by  the  eleventh  amendment  of  the  constitution 
of  the  United  States  in  the  national  tribunals.  The  error  is  in  the 
universality  of  the  conclusion,  as  we  have  seen.  Necessarily,  to  give 
adequate  protection  to  constitutional  rights,  a  distinction  must  be 
made  between  valid  and  invalid  state  laws,  as  determining  the  char- 
acter of  the  suit  against  state  officers.  And  the  suit  at  bar  illus- 
trates the  necessity.  If  a  suit  against  state  officers  is  precluded  in 
the  national  courts  by  the  eleventh  amendment  fo  the  constitution, 
and  may  be  forbidden  by  a  state  to  its  courts,  as  it  is  contended  in 
the  case  at  bar  that  it  may  be,  without  power  of  review  by  this  court, 
it  must  be  evident  that  an  easy  way  is  open  to  prevent  the  enforce- 
ment of  many  provisions  of  the  constitution;  and  the  fourteenth 
amendment,  which  is  directed  at  state  action,  could  be  nullified  as 
to  much  of  its  operation.  And  it  will  not  do  to  say  that  the  argument 
is  drawn  from  extremes.  Constitutional  provisions  are  based  on  the 
possibility  of  extremes.  There  need  not,  however,  be  imagination  of 
extremes,  if  by  extremes  be  meant  a  deliberate  purpose  to  prevent 
the  assertion  of  constitutional  rights.  Zeal  for  policies,  estimable,  it 
may  be,  of  themselves,  may  overlook  or  underestimate  private  rights. 
The  swift  execution  of  the  law  may  seem  the  only  good,  and  the 
rights  and  interests  which  obstruct  it  be  regarded  as  a  kind  of  out- 
lawry: See  Ex  parte  Young,  209  U.  8.  ,  28  Sup.  Ct.  Rep.  441, 
where  this  subject  is  fully  discussed  and  the  cases  reviewed. 
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"The  principles  of  the  eases  which  we  have  cited  were  applied  by 
the  supreme  court  of  Tennessee  in  Lynn  ▼.  Polk,  8  Lea,  121,  where  a 
suit  against  the  funding  board  of  the  state  was  maintained  against 
the  contention  that  it  was  a  suit  against  the  state  or  against  the 
officers  of  the  state,  within  the  meaning  of  the  act  of  1873,  on  the 
ground  that  an  officer  executing  an  unconstitutional  statute  is  not 
acting  by  the  authority  of  the  state.  The  court,  however,  distin- 
guishes that  case  from  the  one  at  bar  by  saying  that  plaintiff  in  error 
did  not  assail  the  inspection  law  for  being  void  ux>on  its  face,  but 
only  on  the  ground  Uhat  the  oil  upon  which  defendant  was  about 
to  impose  inspection  fees  was  in  law  affected  with  interstat-e  com- 
merce.' To  enter  into  the  inquiry  involved  in  the  contention,  it  waa 
further  said:  'The  court  would  be  bound  first  to  determine  whether 
the  oil  in  these  tanks  was  in  fact  and  in  law,  as  claimed  by  com- 
plainant, a  part  of  interstate  commerce;  and  to  do  this  we  would 
be  bound  to  hold  and  proceed  upon  the  theory  that  the  court  had 
jurisdiction  of  the  whole  controversy.'  And  that  the  court  declared 
it  was  precluded  from  doing  by  the  act  of  1873.  In  other  words, 
refused  to  consider  that  which  might  bring  the  oils  under  the  pro- 
tection of  the  constitution  of  the  United  States. 

"A  similar  distinction  was  attempted  to  be  made  in  Poindezter  ▼. 
Greenhow,  supra,  and  the  court  replied  by  saying:  'It  is  no  objection 
to  the  remedy  in  such  cases  that  the  statute  whose  application  in  the 
particular  case  is  songl^jt  to  be  restrained  is  not  void  on  its  face, 
but  is  complained  of  only  because  its  operation  in  the  particular  in- 
stance works  a  violation  of  a  constitutional  right;  for  the  cases  are 
numerous  where  the  tax  laws  of  a  state,  which,  in  their  general 
and  proper  application,  are  perfectly  valid,  have  been  held  to  become 
void  in  particular  cases,  either  as  unconstitutional  regulations  of 
commerce,  or  as  violations  of  contracts,  prohibited  by  the  constitu- 
tion, or  because,  in  some  other  way,  they  operate  to  deprive  the  party 
complaining  of  a  'right  secured  to  him  by  the  constitution  of  the 
United  States.'  And  inquiries  of  fact  may  be  necessary  to  exhibit 
the  unconstitutionality  of  a  statute,  as  in  Beagan  v.  Farmers'  Loan 
&  T.  Co.,  154  U.  S.  362,  14  Sup.  Ct.  Rep.  1047,  38  L.  ed.  lOU,  4 
Inters.  Com.  Bep.  560,  and  Smyth  v.  Ames,  169  U.  S.  466,  18  Sup. 
Ct.  Bep.  418,  42  L.  ed.  819. 

''It  being,  then,  the  right  of  a  party  to  be  protected  against  a 
law  which  violates  a  constitutional  right,  whether  by  its  terms  or 
the  manner  of  its  enforcement,  it  is  manifest  that  a  decision  which 
denies  such  protection  gives  effect  to  the  law,  and  the  decision  is 
reviewable  by  the  court:  Wilmington  ft  W.  B.  Co.  v.  Alsbrook,  146 
U.  S.  279,  13  Sup.  Ct.  Bep.  72,  36  L.  ed.  972. 

"We  are  brought,  then,  to  consider  whether  the  law  would,  if 
administered  against  the  oils  in  controversy,  violate  any  constitutional 
right  of  plaintiff  in  error. 

"As  determining  an  affirmative  answer  to  this  question,  it  is  con- 
tended that  the  oil  in  both  tanks  was  in  transit  from  the  place  of 
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manufaetnre,  Pennsylvania,  to  tbe  place  of  sale,  Arkansas.  The  de- 
lay at  Memphis,  it  is  urged,  was  merely  for  the  purpose  of  separation, 
distribution  and  reshipment,  and  was  no  longer  than  required  by  the 
nature  of  the  business  and  the  exigencies  of  transportation.  The  dif- 
ference in  the  oil  in  tank  No.  1  and  that  in  tank  No.  2,  it  is  further 
said,  is  that  the  former  was  sold  before  shipment,  and  the  latter  was 
to  be  held  in  Tennessee  for  sale;  but  in  neither  case  was  the  oil  to  be 
sold  in  Tennessee,  and  it  is  hence  insisted  that  the  interstate  transit 
of  the  oil  was  never  finally  ended  in  Memphis,  but  was  only  tem- 
porarily interrupted  there. 

''The  beginning  and  the  ending  of  the  transit  which  constitutes 
interstate  commerce  are  easy  to  mark.  The  first  is  defined  in  Goe  v. 
Errol,  110  U.  S.  517,  6  Sup.  Ct.  Bep.  475,  29  L.  ed.  715,  to  be  the  point 
of  time  that  an  article  is  committed  to  a  carrier  for  transportation  to 
the  state  of  its  destination,  or  started  on  its  ultimate  passage.  The 
latter  is  defined  to  be,  in  Brown  v.  Houston,  114  U.  S.  622,  5  Sup. 
Ct.  Bep.  1091,  29  L.  ed.  257,  the  point  of  time  at  which  it  arrives 
at  its  destination.  But  intermediate  between  these  points  questions 
may  arise:  State  v.  Engle,  34  N.  J.  L.  425;  State  etc.  Coal  Co.  v. 
Carrigan,  39  N.  J.  L.  35;  The  Daniel  Ball  (The*i>aniel  Ball  v.  United 
States),  10  Wall.  557,  19  L.  ed.  999. 

**In  Pittsburg  A  S.  Coal  Co.  v.  Bates,  156  U.  S.  577,  15  Sup.  Ct.  Bep. 
415,  39  L.  ed.  538,  5  Inters.  Com.  Bep.  30,  coal  in  barges  shipped  from 
Pittsburg,  Pennsylvania,  to  Baton  Bouge,  Louisiana,  was  stopped 
about  nine  miles  above  destination.  It  was  held  that  it  had  ceased 
to  be  interstate  commerce,  and  was  subject  to  taxation  by  the  state 
of  Louisiana. 

''In  Diamond  Match  Co.  v.  Ontonagon,  188  U.  S.  82,  23  Sup.  Ct. 
Bep.  266,  47  L.  ed.  394,  logs  in  transit  to  a  point  without  the  state 
were  held  subject  to  taxation  under  a  statute  of  the  state,  where  they 
would  'naturally  leave  the  state  in  the  ordinary  course  of  transit.' 

"In  Kelley  v.  Bhoads,  188  U.  S.  1,  23  Sup.  Ct.  Bep.  259,  47  L.  ed. 
359,  a  flock  of  sheep  driven  from  a  point  in  Utah  across  Wyoming  to 
a  point  in  Nebraska,  for  the  purpose  of  shipment  by  rail  from  the 
latter  point,  was  held  to  be  property  engaged  in  interstate  commerce, 
and  exempt  from  taxation  by  Wyoming  under  the  statute  taxing  all 
livestock  brought  into  the  state  'for  the  purpose  of  being  grazed.' 
There  was  no  difficulty  in  the  case  except  that  which  arose  from  the 
contention  that  the  manner  of  transit  was  adopted  as  an  evasion  of 
the  statute.  Otherwise  the  grazing  of  the  sheep  was  as  incidental 
as  feeding  them  would  be  if  transported  by  rail.  The  pertinence  of 
the  case  to  the  present  controversy  is  in  its  summary  of  the  principles 
of  prior  cases,  expressed  in  the  following  passage:  'The  substance 
of  these  cases  is  that,  while  the  property  is  at  rest  for  an  indefinite 
time,  awaiting  transportation,  or  awaiting  a  sale  at  its  place  of  des- 
tination, or  at  an  intermediate  point,  it  is  subject  to  taxation.  But 
if  it  be  actually  in  transit  to  another  state,  it  becomes  the  subject  of 
interstate  commerce  and  is  exempt  from  local  assessment.'    Property, 
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therefore,  at  an  intermediate  point  between  the  place  of  shipment 
and  ultimate  destination,  may  cease  to  be  a  subject  of  interstate  com- 
merce. Necessarilyi  however,  the  length  and  purpose  of  the  interrup- 
tion of  transit  must  be  considered. 

''In  State  v.  Engle — coal  mined  in  Pennsylvania  and  sent  by  rail 
to  Elizabethport,  in  New  Jersey,  where  it  was  deposited  on  the 
wharf  for  separation  and  assortment  for  the  purpose  of  being 
shipped  by  water  to  other  markets  for  the  purpose  of  sale — ^it  was 
held  that  the  property  was  not  subject  to  taxation  in  New  Jersey. 
The  court  said:  'Belay  within  the  state,  which  is  no  longer  than  is 
necessary  for  the  eonvenience  of  transshipment  for  its  transportation 
to  its  destination,  will  not  make  it  property  within  the  state  for 
the  purposes  of  taxation.'  See,  also.  State  etc.  Coal  Co.  ▼.  Carrlgan, 
where  coal  also  shipped  from  Pennsylvania  to  a  port  in  New  Jersey, 
and  remained  there  no  longer  than  was  necessary  to  obtain  vessels 
to  transport  it  to  other  places,  was  held  to  be  in  course  of  trans- 
portation, and  not  subject  to  the  taxing  power  of  the  state.  In  Bnr- 
lington  Lumber  Co.  v.  Willetts,  118  HI.  559,  9  N.  E.  254,  the  principle 
was  recognized  that  ]y;operty  in  transitu  was  not  subject  to  the  taxing 
power  of  a  state,  but  it  was  held  that  logs  in  rafts  sent  from  Wis- 
consin to  Burlington,  Iowa,  by  the  Mississippi  river,  a  part  of  which 
were  stopped  at  a  place  in  Illinois  called  Boston  Harbor,  to  be  there 
kept  until  needed  at  Burlington  for  mill  purposes,  were  subject  to 
taxation.  The  court  said  that  the  property  was  'kept  at  New  Boston 
on  account  of  the  profit  of  the  owners  to  keep  it  there';  and,  further, 
that  the  company  was  engaged  in  business  in  the  state,  beneficial  to 
itself,  and  its  property  was  so  located  as  to  claim  the  protection  of  the 
laws  of  the  state,  and  hence  was  liable  to  taxation. 

"Like  comment  is  applicable  to  plaintiff  in  error  and  its  oil.  The 
company  was  doing  business  in  the  state,  and  its  property  was  receiv- 
ing the  protection  of  the  state.  Its  oil  was  not  in  movement  through 
the  state.  It  had  reached  the  destination  of  its  first  shipment,  and 
it  was  held  there,  not  in  necessary  delay  or  accommodation  to  the 
means  of  transportation,  as  in  State  v.  Engle,  but  for  the  business 
purposes  and  profit  of  the  company.  It  was  only  there  for  distribu- 
tion, it  is  said,  to  fulfill  orders  already  received.  But  to  do  this  re- 
quired that  the  property  be  given  a  locality  in  the  state  beyond  a 
mere  halting  in  its  transportation.  It  required  storage  there — the 
maintenance  of  the  means  of  storage;  of  putting  it  in  and  taking  it 
from  storage.  The  bill  takes  pains  to  allege  this.  'Complainant 
shows  that  it  is  impossible,  in  the  coal-oil  business,  such  as  com- 
plainant carries  on,  to  fill  separately  each  of  these  small  orders 
directly  from  the  railroad  tank-cars,  because  of  the  great  delay  and 
expense  in  the  way  of  freight  charges  incident  to  such  a  plan,  :and 
for  the  further  reason  that  an  extensive  plant  and  apparatus  is  neces- 
sary in  order  to  properly  and  conveniently  unload  and  receive  the 
oil  from  said  tank-cars,  and  it  would  be  impraeticable,  if  not  ifflx>oa- 
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BiblCi  to  have  such  apparatus  and  machinery  at  every  point  to  which 
complainant  ships  said  oil.' 

"This  certainly  describes  a  business— describes  a  purpose  for  which 
the  oil  is  taken  from  transportation,  brought  to  rest  in  the  state, 
and  for  which  the  protection  of  the  state  is  necessary — a  purpose 
outside  of  the  mere  transportation  of  the  oil.  The  case,  therefore, 
comes  under^the  principle  announced  in  American  Steel  &  Wire  Co.  v. 
Speed,  192  U.  S.  500,  24  Sup.  Ct.  Bep.  365,  48  L.  ed.  538. 

''We  have  considered  this  case  so  far  in  view  of  the  cases  which 
involve  the  power  of  taxation.  It  may  be  that  such  power  is  more 
limited  than  the  power  to  enact  inspection  laws:  Patapsco  Guano  Co. 
V.  Board  of  Agriculture,  171  U.  S.  356,  18  Sup.  Ct.  Bep.  862,  43  L. 
ed.  195.  The  difference,  if  any  exists,  it  is  not  necessary  to  observe. 
The  eases  based  on  the  taxing  power  show  the  contentions  of  plain- 
tiff in  error  are  without  merit;  in  other  words,  show  that  its  oil 
was  not  property  in  interstate  commerce. 

"As  our  conclusion  is  that  no  constitutional  right  of  the  oil  com- 
pany was  violated  by  the  enforcement  of  the  law  of  1899,  it  follows 
that  no  error  prejudicial  to  the  company  was  committed  by  the 
supreme  court  of  Tennessee,  and  for  the  reasons  stated,  its  judgment 
is  affirmed. 

''HABLAN,  J.,  Concurring.  The  fundamental  question  before  the 
state  court  of  original  jurisdiction  was  whether  it  had  jurisdictiou, 
under  the  constitution  and  laws  of  Tennessee,  of  a  suit  like  this. 
Manifestly,  if  that  court  was  forbidden  by  the  laws  under  which  it 
was  created  to  take  cognizance  of  cases  like  this,  it  had  no  alternative 
but  to  dismiss  this  suit.  The  court  overruled  a  demurrer  to  the  bill, 
one  of  the  grounds  of  demurrer  being  that  the  suit  was  one  'against 
the  state  or  against  an  officer  of  the  state,  acting  by  authority  of  the 
state,  with  a  view  to  reach  the  state,  its  treasury,  funds,  or  property.' 
It  thereby  sustained  its  jurisdiction,  and  proceeded  to  a  decree  on 
the  merits.  The  case  being  carried  to  the  supreme  court  of  Tennessee, 
that  court  reversed  the  judgment  and  held  that  no  court  of  Tennessee 
could,  under  its  statutes,  take  cognizance  of  this  suit  and  give  the 
decree  asked.  Upon  that  ground  it  did  what  it  said  the  inferior 
state  court  should  have  done;  namely,  dismissed  the  suit  for  want 
of  jurisdiction  to  give  the  relief  asked. 

"The  statute  of  Tennessee  which  the  supreme  court  of  that  state 
construed  and  held  to  be  prohibitory  of  this  suit  was  an  act  passed 
in  1873.  It  provides:  'That  no  court  in  the  state  of  Tennessee  has, 
nor  shall  hereafter  have,  any  power,  jurisdiction,  or  authority  to  en- 
tertain any  suit  against  the  state,  or  any  officer  acting  by  the  author- 
ity of  the  state,  with  a  view  to  reach  the  state,  its  treasury,  funds, 
or  property;  and  all  such  suits  now  pending,  or  hereafter  brought, 
shall  be  dismissed  as  to  the  state,  or  such  officer,  on  motion,  plea, 
or  demurrer  of  the  law  officer  of  the  state,  or  counsel  employed  by  the 
state.' 
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"The  oil  eompany  seeks  a  reversal  of  the  decree  of  the  state  court, 
contending  that  it  was  denied  a  right  arising  under  the  eommeree 
clause  of  the  constitution.  But  back  of  any  question  of  that  kind 
was  the  question  before  the  supreme  court  of  Tennessee,  whether  the 
inferior  state  eoart,  under  the  law  of  its  organization,  that  is,  under 
the  law  of  Tennessee,  could  entertain  jurisdiction  of  the  suit.  The 
question,  we  have  seen,  was  determined  adversely  to  jurisdiction. 
That  certainly  is  a  state,  not  a  federal,  question.  Surely,  Tennessee 
lias  the  right  to  say  of  what  class  of  suits  its  own  courts  may  take 
cognizance,  and  it  was  peculiarly  the  function  of  the  supreme  eourt 
of  Tennessee  to  determine  such  a  question.  When,  therefore,  its  high- 
est eourt  has  declared  that  the  Tennessee  statute  referred  to  in  argu- 
ment did  not  allow  the  inferior  state  court  to  take  cognizance  of  a 
suit  like  this,  that  decision  must  be  aeeepted  as  the  interpretation 
to  be  placed  on  the  local  statute.  Otherwise,  this  court  will  ad- 
judge that  the  Tennessee  court  shall  take  jurisdiction  of  a  suit  of 
which  the  highest  court  of  the  state  adjudges  that  it  cannot  do  con- 
sistently with  the  laws  of  the  state  which  created  it  and  which  estab- 
lished its  jurisdiction.  It  seems  to  me  that  this  court,  accepting  the 
decision  of  the  highest  court  of  Tennessee,  as  to  the  meaning  of  the 
Tennessee  statute  in  question,  as  I  think  it  must,  has  no  alternative 
but  to  affirm  the  judgment,  on  the  ground  simply  that  the  ground 
upon  which  it  is  placed  is  broad  enough  to  support  the  judgment 
without  reference  to  any  question  raised  or  discussed  by  counsel. 

"What  is  said  in  the  opinion  of  the  court  about  the  eleventh 
amendment  is,  I  submit,  entirely  irrelevant  to  any  decision  of  the 
present  case  by  this  court.  That  amendment  relates  wholly  to  the 
judicial  power  of  the  United  States,  and  has  absolutely  nothing  to 
do  with  the  inquiry  as  to  the  jurisdiction  of  the  inferior  state  court 
under  the  Tennessee  statute  of  1873.  In  determining  what  relief  this 
court  can  or  should  give,  in  respect  of  the  judgment  under  review, 
we  need  not  consider  the  scope  and  meaning  of  the  eleventh  amend- 
ment; for  it  was  long  ago  settled  that  a  writ  of  error  to  review  the 
final  judgment  of  a  state  court,  even  when  a  state  is  a  formal  party 
and  is  successful  in  the  inferior  court,  is  not  a  suit  within  the  mean- 
ing of  the  amendment:  Cohen  v.  Virginia,- 6  Wheat.  264,  408,  409,  5 
L.  ed.  257,  292. 

"In  my  opinion,  the  decision  of  the  supreme  court  of  Tennessee, 
that  the  inferior  state  court  was  forbidden,  by  the  law  of  its  being, 
from  taking  cognizance  of  this  suit,  is  conclusive  here,  and  the  judg- 
ment of  that  court  should,  therefore,  be  affirmed  without  reference 
to  any  other  question  raised  or  discussed. 

' '  MOODY,  J.,  Dissenting.  I  am  unable  to  agree  to  the  judgment  in 
this  case,  for  the  reason  that  the  statute  here  in  question,  as  it  was 
enforced  against  the  property  of  the  plaintiff  in  error,  in  my  opinion 
was  an  interference  with  interstate  commerce,  which  was  beyond  the 
power  of  the  state.    It  is  to  be  observed  that  the  court  below  did 


April,  1906.]       General  Oil  Co.  v.  Grain.  987 

not  construe  the  statute  as  applying  to  articles  in  the  course  of  trans- 
portation between  the  states,  and  not  destined  for  sale  to  consumers 
in  the  state,  or,  in  other  words,  the  court  did  not  hold  that  the  statute 
applied  to  the  property  here  affected  by  it.  On  the  contrary,  the 
court  expressly  refrained  from  passing  upon  the  merits  of  the  contro- 
versy, and  dismissed  the  bill  for  want  of  jurisdiction.  We,  however, 
have  assumed  jurisdiction  of  the  controversy,  for  reasons  given  in  the 
opinion  of  the  court,  in  which  I  concur,  and  therefore  cannot  escape 
the  duty  of  interpreting  the  meaning  of  the  statute.  I  think  we 
should,  if  it  be  possible,  give  to  the  statute  a  meaning  which  places 
its  constitutionality  beyond  doubt.  The  law  seems  clearly  to  be  de- 
signed to  protect  state  manufacturers  and  consumers  within  the  state. 
Its  operation  is  limited  by  the  words  of  the  first  section,  which  di- 
rects the  governor  to  appoint  inspectors  for  illuminating  fluids  'which 
may  be  manufactured  or  offered  for  sale  in  the  .state.'  Far  from 
enlarging  the  meaning  of  these  restrictive  words,  the  other  pro- 
visions of  the  law  accord  with  and  confirm  them.  The  oil  in  tank  No. 
1,  at  least,  whi^h  was  neither  manufactured  in  the  state  nor  offered 
for  sale  in  the  state,  is,  by  this  interpretation,  removed  from  the 
operation  of  the  statute,  and  I  think  we  ought  so  to  decide. 

"Bat,  if  it  be  assumed  that  the  oil  in  tank  No.  1  is  subjected  to 
inspection  by  the  law,  in  my  opinion  the  law  is  unconstitutional.  The 
law  is  not  sustained  by  the  judgment  of  the  court  as  an  inspection 
law,  which  it  purports  to  be.  Perhaps  it  could  not  be  under  the  doe- 
trine  announced  and  applied  in  Minnesota  v.  Barber,  136  U.  S.  313, 
10  Sup.  Gt.  Bep.  862,  34  L.  ed.  455,  3  Inters.  Com.  Rep.  185,  and 
Brimmer  v.  Rebman,  138  U.  S.  78,  11  Sup.  Ct.  Rep.  213,  34  L.  ed. 
862,  3  Inters.  Com.  Rep.  485.  I  am  therefore  relieved  from  consider- 
ing whether  the  law,  because  it  is  a  mere  cloak  i^or  exacting  revenue 
from  interstate  commerce,  is  bad  as  an  inspection  law.  The  judgment 
of  the  court  treats  it  as  such,  and  it  is  sustained  not  as  an  inspection, 
but  as  a  revenue,  law.  I  do  not  dissent  from  such  an  interpretation 
of  its  effect.  But,  with  unfeigned  deference  to  the  opinions  of  my 
brethren,  I  venture  to  think  that  the  statute,  as  enforced  in  the  ease 
at  bar,  is  bad  as  a  taxing  law.  The  case  of  American  Steel  &  Wire 
Co.  V.  Speed,  192  U.  S.  500,  24  Sup.  Ct.  Rep.  365,  48  L.  ed.  538,  holds 
that  articles,  before  they  have  ceased  to  be  the  subjects  of  interstate 
commerce,  may  still  be  reached  by  the  taxing  power  of  the  state. 
Accordingly,  it  was  held  that  the  property  of  a  citizen  of  another 
state,  which  had  been  brought  into  the  state  of  Tennessee,  placed  in 
a  warehouse  for  sale,  and  from  there  sold  to  persons  within  as  well 
as  without  the  state,  was  subject  to  a  state  tax.  It  was  observed  in 
the  opinion  in  that  case  that  the  property  had  come  to  rest  in  the 
state  and  was  enjoying  the  protection  of  its  laws.  But  the  case  at 
bar,  so  far  as  it  concerns  the  oil  in  tank  No.  I,  to  which  I  confine  my 
observations,  is  sharply  distinguished  from  that  case.  The  judgment 
here  takes  a  step  forward  which  I  think  ought  not  to  be  taken.  The 
oil  in  that  tank  had  been  sold  while  in  Pennsylvania  and  Ohio  to 
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purchasers  in  other  states  than  Tennessee,  before  it  stnrted  in  the 
course  of  interstate  transportation.  It  was  shipped  especially  in  pur- 
suance of  such  sales.  It  was  in  Tennessee  only  momentarily  ('a  few 
days'),  for  the  purpose  of  repacking  and  reshipping  it,  and  for  no 
other  purpose  whatever.  The  delay  was  to  meet  the  exigencies  of  in> 
terstate  commerce,  which  arose  out  of  the  nature  of  the  transaction. 
It  does  not  seem  to  me  important,  if  such  be  the  case,  that  it  would 
begin  the  remainder  of  its  interstate  journey  under  a  new  contract 
of  shipment.  It  would  no  more  seem  to  be  the  subject  of  state  tax- 
ation than  a  drove  of  cattle,  whose  long  interstate  journey  was  in- 
terrupted, for  humane  reason,  to  give  them  a  few  days  of  rest  and 
refreshment.  With  respect  to  this  oil,  no  business  whatever  was  done 
in  the  state  except  that  which  was  required  to  conduct  the  transac- 
tion of  interstate  commerce  begun  in  another  state  and  to  be  com- 
pleted in  a  third  state.  The  single  consideration  that  the  property 
enjoys  in  Tennessee  the  protection  of  the  laws  of  the  state  cannot  be 
enough  to  justify  state  taxation.  If  that  were  so,  all  property  in 
the  course  of  interstate  transportation  would  be  subject  to  state  tax 
in  every  state  through  which  it  should  pass.  I  conclude  that  the  oil 
in  question  was  actually  in  the  course  of  transportation  between  the 
states,  was  delayed  in  the  state  of  Tennessee  only  for  the  purpose 
of  conveniently  continuing  that  transportation,  and  was  therefore 
protected  from  state  taxation  by  the  commerce  clause  of  the  con- 
stitution: Coe  V.  Errol,  116  U.  8.  625,  6  Sup.  Ct.  Rep.  475,  29  L. 
ed.  718;  Kelley  v.  Rhoads,  188  U.  8.  1,  23  Sup.  Ct.  Rep.  259,  47  U 
ed.  359.  Cases  of  taxation  upon  property  before  it  has  entered  the 
channels  of  interstate  transportation,  or  after  the  transportation  has 
finally  ended,  seem  to  me  to  have  no  application.  In  the  former  class 
the  property  is  taxable  because  it  has  not  ceased  to  be  a  part  of  the 
mass  of  the  property  of  the  state;  and  in  the  latter  class  because  it 
has  come  to  rest  as  a  part  of  the  mass  of  the  property  of  the  state. 
Between  those  two  points  of  time  it  is  exempt  from  the  taxing  power 
of  the  state.  In  every  ease  where  the  tax  has  been  sustained  there 
were  facts  present,  regarded  as  essential  by  the  court,  which  are  absent 
here.  The  property  had  either  not  begun  its  interstate  journey,  as  in 
Coe  V.  Errol,  ubi  supra,  and  Diamond  Match  Co.  v.  Ontonagon,  18S 
XT.  8.  82,  23  Sup.  Ct.  Rep.  266,  47  L.  ed.  394,  or  it  had  ended  that 
journey  and  was  held  for  sale  in  common  with  other  property  in  the 
state,  as  in  Brown  v.  Houston,  114  U.  S.  622,  5  Sup.  Ct.  Rep.  1091, 
29  L.  ed.  257,  Pittsburg  &  8.  Coal  Co.  v.  Bates,  156  U.  S.  577,  15  Sup. 
Ct.  Rep.  415,  39  L.  ed.  538,  5  Inters.  Com.  Bep.  80,  and  American 
Steel  &  Wire  Co.  v.  Speed,  ubi  supra. 
"Mr.  Justice  Holmes  concurs." 

A  State  cannot  he  Sued,  either  directly  or  indirectly  by  making  one 
of  its  officers  defendant,  unless  it  has  given  its  consent  thereto  by 
legislative  authority:  Alabama  Industrial  School  v.  Addler,  144  Ala. 
555,  113  Am.  St.  Rep.  58;  Sanders  ▼.  Saxton,  182  N.  Y.  477,  108  Am. 
Bt  Bep.  826,  and  note. 
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HEBERT  V.  LEE. 

[118  Tenn.  133,  101  S.  W.  175.] 

FIDELITY  BOND — ^Failure  to  Disclose  Defaults. — Where  a 
general  agent  of  an  insurance  company  requires  of  a  subagent  a  bond 
for  the  prompt  accounting  of  moneys  collected  by  him,  but  fails  to 
disclose  to  the  sureties,  they  making  no  inquiries,  that  the  subagent 
is  already  indebted  to  him  on  account  of  known  embezzlement,  the 
sureties  are  relieved  from  liability,  although  the  bond  obligates  them 
for  prior  as  well  as  existing  debts.  The  rule  is  otherwise,  however, 
if  the  acts  of  the  subagent  do  not  involve  moral  turpitude,  but  are 
such  as  are  consistent  with  honesty,  and  tend  only  to  show  him  negli- 
gent, dilatory,  or  unskillful.  In  such  case  the  law  does  not  impose 
the  duty  on  the  obligee,  unasked,  to  give  tha  sureties  information  of 
such  facts,     (pp.  992,  993.) 

P.  M.  Estes,  for  the  appellant. 

Slemons  &  Barthell  and  Templeton,  Lindsay  &  Templeton, 
for  the  appellee. 

185  BEARD,  0.  J.  The  complainant  was  the  general  agent 
for  Tennessee  of  the  Provident  Savings  Assurance  Society  of 
New  York,  and  as  such  had  the  power  to  appoint  subagents 
in  his  territory,  who  were  directly  responsible  to  him  for 
the  conduct  of  the  business  done  by  them,  while  he  was  liable 
to  his  principal  for  any  default  on  their  part.  On  the  12th  of 
March,  1902,  he  appointed  the  defendant  Lee,  of  Knoxville, 
in  this  state,  as  a  subordinate  agent  of  the  company,  and  at 
the  same  time  entered  into  a  written  contract  with  him  pre- 
scribing his  duties  and  providing  for  his  compensation.  Un- 
der this  contract  Lee  was  to  canvass  for  applications  for 
assurance  on  the  lives  of  individuals,  and  when  obtained,  for- 
ward them  through  complainant  to  the  society  for  its  action. 
One  of  its  terms  required  Lee  to  collect  and  ** forthwith  pay 
over  to  the  complainant  all  moneys  collected  by  him  for  the 
society,  less  the  amount  he  was  entitled  to  receive  for  com- 
pensation." It  was  also  provided  therein  that  Lee  should 
furnish  bond,  with  satisfactory  sureties,  for  the  faithful  per- 
formance of  his  duties  growing  out  of  this  contract  of  agency, 
and  that  this  bond  was  to  be  executed  as  a  condition  prece- 
dent to  his  employment.  Notwithstanding  this  provision,  Lee 
enterod  at  once  upon  his  agency.  Subsequently,  however,  the 
complainant,  whose  residence  was  in  Nashville,  Tennessee, 
forwarded  to  Lee  at  Knoxville,  Tennessee,  a  printed  form 
of  a  bond  in  the  penalty  of  two  thousand  dollars,  with  direc- 
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tion  ***•  that  he  execute  it  and  obtain  two  sureties  upon  it. 
On  receiving  this,  on  the  1st  of  July,  1902,  having  signed 
this  bond  himself  and  procured  E.  Buffat  and  Bruce  Davis 
to  execute  it  as  his  sureties,  Lee  returned  it  to  complainant 
at  Nashville,  and  the  same  was  accepted  by  him.  Subse- 
quently Buflfat,  one  of  these  sureties,  died,  and  the  complain- 
ant thereupon  called  upon  Lee  to  execute  another  bond,  and 
to  this  end  sent  him,  as  in  the  first  instance,  a  printed  form 
of  a  bond  in  the  penalty  of  two  thousand  dollars,  which  he 
procured  the  defendant  Luttrell  to  sign  as  his  surety,  when, 
having  returned  it  to  the  complainant,  the  same  was  accepted 
by  him.  This  bond  was  executed  on  the  6th  of  March,  1903, 
and  on  the  1st  of  May  thereafter  the  relation  between  com- 
'  plainant  and  defendant  Lee  was  dissolved  and  the  latter  was 
discharged,  owing  at  the  time  to  the  former  some  sixteen 
hundred  dollars,  arising  out  of  his  conduct  of  this  agency. 
The  present  bill  is  filed  by  the  complainant  against  Lee,  the 
principal,  and  Bruce  Davis,  Mrs.  Helen  Buffat,  administra- 
trix of  E.  Buffat,  and  James  C.  Luttrell,  to  hold  them  liable 
for  the  amount  of  this  deficit.  Lee,  the  principal,  made  no 
defense,  and  by  his  silence  confessed  the  claim.  Davis  and 
Luttrell,  as  well  as  the  administratrix  of  the  deceased  surety, 
defend,  and  say,  among  other  things,  that  at  the  time  of 
the  execution  of  the  two  bonds  in  question  Lee  was  a  defaulter 
to  the  complainant,  and  that  he  and  the  complainant  con- 
spired together  for  the  purpose  of  misleading  the  sureties 
by  concealing  the  fact  of  this  default,  and  by  representing, 
*^''  as  is  alleged  they  did,  **that  the  said  Dan  K.  Lee  was 
soliciting  agent  of  the  said  Hebert,  and  was  conducting  a 
legitimate  insurance  business  as  such  soliciting  agent  under 
the  said  Hebert." 

The  court  of  chancery  appeals  finds  as  a  fact  that  at  the 
time  of  the  execution  of  the  bond  dated  July  1,  1902,  Lee 
was  indebted  to  complainant  in  the  sum  of  six  hundred  and 
ninety-three  dollars  and  twenty  cents,  and  from  that  date 
to  March  6,  1903,  the  day  of  the  execution  of  the  second  bond, 
his  liabilities  to  complainant  increased,  until  on  that  day  it 
amounted  to  seventeen  hundred  and  eleven  dollars  and  ninety- 
one  cents,  and  from  this  latter  date  to  that  of  his  dismissal 
it  increased  in  the  sum  of  one  hundred  and  eighty-two  dol- 
lars and  seventy-one  cents,  making  a  total  of  liabilities  accru- 
ing under  the  contract  of  agency  of  two  thousand  seven  hun- 
dred and  twenty-five  dollars  and  seventy  cents,  less  the  sum 
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of  one  thousand  and  ninety-four  dollars  and  five  cents  paid 
over  from  time  to  time  by  Loq  to  Hebert. 

It  is  further  found  by  that  court  that  no  communication 
passed  between  the  complainant  and  the  several  sureties  sign- 
ing these  bonds,  and  they  signed  the  same  without  making 
any  inquiry  as  to  the  condition  of  Lee's  accounts,  and  with- 
out any  misleading  statement  authorized  by  complainant  to 
be  made  by  Lee  to  them.  So  it  is,  if  they  are  discharged 
from  liability  on  these  bonds,  it  will  result  from  no  affirma- 
tive action  on  his  part,  but  from  mere  inaction,  which  the 
law  will  ascribe  as  a  wrong  done  by  him  to  these  sureties. 

We  think  there  can  be  no  doubt  that  the  mere  failure  upon 
the  part  of  the  complainant  to  inform  these  sureties  of  the 
fact  that  their  principal,  Lee,  had  fallen  behind  from  time  to 
time  in  his  accounts  as  agent,  until  ^^^  his  liabilities  had 
amounted  at  the  execution  of  these  two  bonds  to  the  sums 
stated,  would  not  be  sufficient  to  relieve  them  from  liability. 
If  the  present  case  was  that — ^in  other  words,  if  this  was  a 
case  in  which  the  agent  was  simply  behind  in  his  accounts, 
and  the  complainant  had  failed  to  communicate,  in  the  ab- 
sence of  investigation  or  inquiry  upon  the  part  of  the  sure- 
ties, this  fact  to  them — ^we  think  this  would  not  constitute 
a  ground  for  resisting  a  recovery  on  these  bonds.  But  the 
court  of  chancery  appeals  does  not  leave  the  case  in  that  con- 
dition. That  court  finds,  in  words  which  admit  of  no  other 
construction,  that  at  the  time  of  the  execution  of  these  sev- 
eral bonds  Lee's  liabilities  grew  out  of  the  embezzlement  of 
his  principal's  funds,  and  that  he  was  at  each  of  these  dates 
a  ** defaulter"  within  the  knowledge  of  complainant. 

We  think,  upon  this  finding  of  facts,  that  a  failure  upon 
the  part  of  the  obligee  to  communicate  the  criminal  conduct 
of  Lee,  out  of  which  the  existing  indebtedness  occurred,  at 
the  time  of  the  making  of  these  bonds,  to  the  sureties  upon 
them,  although  not  inquired  of  by  the  sureties,  was  such  con- 
duct on  his  part  as  to  relieve  the  sureties  from  liability.  This 
principle,  which  it  seems  to  us  rests  in  sound  morals,  has  been 
announced  in  many  cases,  the  leading  one  of  which,  possibly, 
is  that  of  Phillips  v.  Foxhall,  L.  R.  7  Q.  B.  666.  This  case 
rested  for  authority,  in  part,  upon  Smith  v.  Bank  of  Scot- 
land, 1  Dow,  272.  In  the  course  of  the  opinion  delivered  in 
the  house  oif  lords  in  that  case.  Lord  Eldon  **®  said:  "If 
a  man  found  that  his  agent  had  betrayed  his  trust,  that  he 
owed  him  a  sum  of  moneyj  .  .  .  .  if  under  such  circumstances 
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he  required  sureties  for  his  fidelity,  holding  him  out  as  a 
trustworthy  person,  knowing  Q;r  having  ground  to  believe  that 
he  was  not,  then  it  waa  agreeable  to  the  doctrines  of  equity, 
at  least  in  England,  that  no  one  should  be  permitted  to  take 
advantage  of  such  conduct,  even  with  a  view  to  security 
against  future  transactions  of  the  agent." 

In  State  v.  Sooy,  39  N.  J.  L.  135,  it  was  held  'Hhat  a  party 
taking  a  bond  for  the  future  good  conduct  of  an  agent  already 
in  his  employment  must  corajnunicate  to  his  security  his 
knowledge  of  the  past  criminal  misconduct  of  such  agent  in 
the  course  of  such  past  employment,  in  order  to  make  such 
bond  binding.'* 

In  Dinsmore  v.  Tidball,  34  Ohio  St.  411,  the  action  was 
upon  the  bond  to  indemnify  the  Adams  Express  Company 
against  loss  for  the  dishonesty  or  unfaithfulness  of  an  agent 
The  agent  was  at  the  time  in  the  employment  of  the  com- 
pany, and  had  been  guilty  of  acts  of  embezzlement,  which 
fact  was  not  communicated  to  the  surety.  In  disposing  of 
the  question  raised  by  the  surety  upon  this  state  of  facta 
the  court  said:  ^'Admitting  that  a  principal,  in  accepting  a 
guaranty  for  the  faithful  and  honest  conduct  of  his  agent, 
is  not  bound  under  all  circumstances  to  communicate  to  the 
guarantor  every  fact  within  his  knowledge  which  increases 
the  risk,  yet  we  think  there  can  be  no  doubt,  either  upon 
principle  or  authority,  that,  when  an  agent  **^  had  acted 
dishonestly  in  his  employment,  the  principal,  with  the  knowl- 
edge of  the  fact,  cannot  accept  a  guaranty  for  his  future 
honesty  from  one  who  is  ignorant  of  the  agent's  dishonesty, 
to  whom  the  agent  is  held  out  by  the  principal  as  a  person 
worthy  of  confidence.  The  failure  to  communicate  such 
knowledge  under  such  circumstances  would  be  a  fraud  upon 
the  guarantor." 

In  Charlotte  etc.  R.  R.  v.  Gaw,  59  Qa.  685,  27  Am.  Rep. 
403,  it  was  held,  in  applying  the  principle  in  favor  of  a  surety 
where  the  dishonesty  of  the  agent  was  discovered  subsequent 
to  the  making  of  the  bond,  and  yet  was  not  communicated 
to  the  surety,  that  such  agent,  "being  under  bond  to  account 
and  pay  over  daily,  cannot  be  trusted  with  more  money  at 
the  sureties*  risk  after  dishonesty  of  the  agent  had  been  dis- 
covered by  the  corporation,  but  may  be  so  trusted  so  long 
as  the  circumstances,  fairly  interpreted,  do  not  point  to  moral 
turpitude,  but  to  a  want  of  diligence  and  punctuality,  rather 
than  to  a  want  of  integrity/'    The  same  principle  is  recog- 
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nized  as  being  eminently  sound  in  Saint  v.  Wheeler  etc.  Mfg. 
Co.,  95  Ala.  362,  36  Am.  St.  Rep.  210,  10  South.  539;  in 
Roberts  v.  Donovan,  70  Cal.  108,  9  Pac.  180,  11  Pac.  599; 
in  Atlantic  etc.  TeL  Co.  v.  Bames,  64  N.  Y.  385,  21  Am.  Rep. 
621,  and  in  Newark  v.  Stout,  52  N.  J.  L.  35,  18  Atl.  943. 

The  rule  is  otherwise  if  the  acts  of  the  agent,  undisclosod 
to  his  surety,  do  not  involve  moral  turpitude,  but  are  such 
as  are  consistent  with  honesty,  and  only  tend  to  show  that 
the  agent  is  negligent,  dilatory  or  ***  unskilled.  In  such 
case  the  law  does  not  impose  the  duty  upon  the  obligee,  un- 
asked, to  give  the  surety  information  of  such  facts.  This 
distinctive  principle  is  recognized  in  Screwmen's  etc.  Assn. 
V.  Smith,  70  Tex.  168,  7  S.  W.  793;  Atlas  Bank  v.  Brow- 
nell,  9  R.  I.  169,  11  Am.  Rep.  231 ;  Home  Ins.  Co.  v.  Holway, 
55  Iowa,  571,  39  Am.  Rep.  179,  8  N.  W.  457;  Watertown 
Fire  Ins.  Co.  v.  Simmons,  131  Mass.  85,  41  Am.  R^.  196; 
Domestic  Sewing  Machine  Co.  v.  Jackson,  15  Lea,  418. 

It  is  true,  as  has  been  stated,  that  the  complainant  had 
no  communication  with  the  sureties  upon  these  bonds,  and 
that  they  were  presented  to  and  signed  by  them  at  the  instance 
of  Lee,  their  principal ;  yet  we  think  this  fact  does  not  pre- 
vent them  from  availing  themselves  of  the  principle  an- 
nounced in  Phillips  v.  Foxhall,  L.  R.  7  Q.  B.  666,  and  the 
other  cases  to  which  reference  has  been  made.  The  bonds 
were  sent  out  by  the  complainant  to  Lee  in  order  that  he 
might  obtain  sureties  upon  them,  and  we  can  see  no  distinc- 
tion between  this  case  and  one  where  the  obligee  personally 
presents  the  bond  to  the  surety  and  obtains  his  signature  to 
it,  knowing  at  the  time  that  the  agent  has  been  guilty  of 
criminal  offense  theretofore  in  the  management  of  his  agency, 
and  fails  to  communicate  the  fact  to  the  surety.  The  pres- 
entation of  the  bond,  without  more,  is  an  implied  assurance, 
at  least,  that  the  agent  has  been  guilty  of  no  criminal  de- 
linquency in  the  management  of  the  affairs  of  his  agency; 
and  we  think  the  surety  is  as  well  discharged  in  the  one  case 
as  in  the  other,  if  ^**  without  any  knowledge  of  the  exist- 
ence of  such  default  he  signs  the  bond. 

Nor  do  we  think  that  the  liability  of  these  sureties,  in  view 
of  the  finding  that  Lee  had  been  guilty  of  embezzlement  of 
.the  obligee's  funds  theretofore,  is  affected  by  the  recital  in 
these  bonds  that  the  sureties  undertook  to  become  liable,  not 
only  for  the  debts  that  might  be  incurred  by  Lee  after  the 
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date  of  these  bonds,  but  such  moneys  as  he  might  owe  to  the 
obligee  growing  out  of  the  affairs  of  his  agency  at  that  time. 
In  the  absence  of  the  element  which  we  find,  as  a  matter  of 
law,  goes  to  the  discharge  of  these  sureties,  there  is  no  doubt 
upon  these  bonds  that  these  sureties  would  have  been  liable, 
not  only  for  debts  incurred  thereafter  by  Lee  in  the  course 
of  his  agency,  but  for  debts  then  existing.  But  the  knowl- 
edge of  the  obligee  that  these  debts  were  the  result  of  dis- 
honest dealings  upon  the  part  of  Lee,  uncommunicated  to  the 
sureties,  in  spite  of  this  recital,  can  be  availed  of  by  the  sure- 
ties in  order  to  defeat  recovery  on  these  bonds :  Franklin  Bank 
V.  Stevens,  39  Me.  532. 

It  follows,  therefore,  that  the  decree  of  the  court  of  chan- 
cery appeals  is  affirmed. 


For  Authorities  bearing  upon  the  decision  in  the  principal  case, 
the  note  to  First  Nat.  Bank  v.  Fidelity  etc.  Co.,  100  Am.  St.  Rep. 
774,  on  fidelity  insurance.  As  to  the  duty  of  the  obligee  in  the  bond 
of  a  public  officer  to  disclose  the  past  irregularities  or  the  dishonesty 
of  the  principal,  see  Hudson  v.  Miles,  185  Mass.  582,  f02  Am.  St. 
Rep.  370;  Milford  v.  Morris,  91  Iowa,  198,  51  Am.  St.  Rep.  338;  Inde- 
pendent School  Dist.  y.  Hubbard,  110  Iowa,  58,  80  Am.  St  Bep.  271. 


KENDALL  v.  STATE. 

[118  Tenn.  156,  101  S.  W.  189.] 

"WEAPONS — Offense  of  Carrying. — ^A  Hack-driver  who,  with 

the  intent  of  going  armed,  carries  a  pistol  in  a  box  under  his  seat  on 
the  hack,  is  guilty  of  unlawfully  carrying  weapons  under  the  statutes 
of  Tennessee.  To  constitute  the  offense,  it  is  not  necessary  that  the 
weapon,  unless  it  is  a  razor,  should  be  carried  concealed  about  the 
person,     (p.  996.) 

W.  C.  Cherry,  for  the  appellant. 

Assistant  Attorney   General  Faw,  for  the  state. 

^^'^  SANSOM,  S.  J.  Plaintiff  in  error  was  indicted  in 
the  criminal  court  for  Davidson  county  for  carrying  a  pistol 
unlawfully.  He  was  tried  before  the  judge  without  a  jury, 
and  found  guilty,  and  a  fine  assessed  of  fifty  dollars  and  costs 
against  him.  His  motion  for  a  new  trial  having  been  over- 
ruled, he  has  appealed  to  this  court. 
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The  facts  are  very  simple,  and  consist  of  a  short  state- 
ment by  a  single  witness,  from  which  it  appears  that  plain- 
tiff in  error  was  a  hack-driver,  and  that  on  the  20th  of  Sep- 
tember, 1905,  in  Nashville,  Davidson  county,  Tennessee,  he 
became  involved  in  a  difficulty  with  one  Perry  Cotton,  who, 
with  a  large  stick,  attacked  him,  and  either  struck  or  struck 
at  him  several  times  with  the  stick,  plaintiff  in  error  bein^ 
at  the  time  seated  on  the  driver's  seat  of  the  hack.  While 
Cotton  was  so  striking  or  striking  at  him  with  his  stick,  plain- 
tiff in  error  arose  from  the  seat,  lifted  up  the  top  thereof, 
and,  reaching  into  a  box  or  compartment  under  it,  drew  forth 
a  pistol  which  he  had  previously  placed  there,  and  with  this 
pistol  fired  one  shot  at  Cotton,  his  assailant,  who  thereupon 
ran,  and  plaintiff  in  error  then  replaced  the  pistol  in  the 
box  or  compartment  under  the  seat  from  which  he  had  drawn 
it.     These  are  the  entire  facts  as  disclosed  by  the  record. 

The  insistence  is  that,  under  the  facts  stated,  plaintiff  in 
error  is  not  guilty  of  the  offense  with  which  he  is  char3:e(l 
and  of  which  he  had  been  convicted,  and  the  ^^^  judgment 
should  therefore  be  reversed  and  the  case  dismissed.  The 
presentment  is  predicated  on  section  6641  of  Shannon's  Code, 
which  reads  as  follows:  **It  shall  not  be  lawful  for  any  per- 
son to  carry  publicly  or  privately  any  dirk,  razor  concealed 
about  his  person,  sword  cane,  loaded  cane,  slungshot  or  bras  j 
knucks,  Spanish  stiletto,  belt  or  pocket  pistol  or  revolver,  or 
any  kind  of  pistol,  except  the  army  or  navy  pistol,  usually 
used  in  warfare,  which  shall  be  carried  openly  in  the  hand.'' 

The  offense  against  the  law  under  this  enactment  is  the 
carrying  of  any  of  the  forbidden  weapons  with  the  intent  of 
going  armed.  The  law  may  be  violated  just  as  fully  and 
completely  by  the  carrying  of  the  weapon  in  his  handbag  as 
in  his  pocket.  It  is  the  carrying  with  the  purpose  of  going 
armed  that  is  the  offense,  and  not  the  concealment  about  the 
person,  with  the  single  exception  of  the  razor.  This  must  be 
concealed  about  the  person  in  order  to  constitute  a  violation 
of  the  terms  of  the  statute  for  its  carrying.  It  is  the  prac- 
tice of  going  armed  that  is  purposed  to  be  corrected  and  pro- 
hibited by  this  salutary  legislation,  a  practice  the  law-making 
branch  of  the  government  purposed  and  intended  in  the  pas- 
sage of  this  act  to  stop  as  far  as  possible,  and  which  laudable 
purpose  the  courts  of  the  state  should  uphold  and  sustain 
by  a  fair  and  impartial,  but  full  and  complete,  administra- 
tion of  the  law. 
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It  has  been  held  that  the  carrying  of  a  navy  pistol  in  a 
scabbard  hung  to  the  saddle  while  riding  along  a  **•  public 
road  is  a  violation  of  this  statute:  Barton  v.  State,  7  Baxt. 
105.  Likewise  that  the  carrying  of  a  pistol  in  a  sack  in  the 
hand  is  within  the  statute,  if  so  carried  with  the  intent  to 
go  armed :  Robinson  v.  State,  3  Shan.  Cas.  60.  It  is  within 
the  statute,  and  indictable,  to  carry  any  kind  of  a  pistol 
(except  an  army  or  navy  pistol,  openly  in  the  hand)  in  any 
way,  whether  concealed  about  the  person,  or  openly  in  the 
hand,  or  in  a  handbag,  or  in  a  sack,  or  in  the  box  or  com- 
partment beneath  the  seat  of  a  vehicle  being  used,  or  other- 
wise, for  purposes  of  going  armed,  where  the  weapon  is  be- 
ing so  carried  as  that  it  is  readily  accessible  and  available 
for  use  in  the  carrying  out  of  purposes  either  oflPensive  or 
defensive.  The  idea  seems  to  obtain  that  the  weapon  must 
be  concealed  about  the  person  in  order  to  constitute  a  viola- 
tion of  the  statute,  but  such  is  not  the  case,  except  in  respect 
of  the  razor. 

There  is  no  error  in  the  judgment  of  the  lower  courts  and 
it  is  affirmed,  with  costs. 


Statutes  Forbidding  the  Carrying  of  Armt  or  deadly  weapons  br 
private  individuals  are  constitutional:  See  Salina  v.  Blakesley,  72  Kan. 
230,  115  Am.  St.  Rep.  196,  and  note.  One  may  be  guilty  of  carrying 
concealed  weapons  while  alone  in  his  own  home:  DanBton  y.  State, 
124  Ala.  89,  82  Am.  St  Bep.  152. 


NASHVILLE    RAILWAY   AND    LIGHT    COMPANY   t. 

TRAWICK. 

[118  Tenn.  273,  99  8.  W.  695.] 

APPEAL. — ^A  Bill  of  Exceptions  Filed  After  the  Time  allowed 
bjT  order  of  the  trial  .i^clge  when  the  final  judgment  was  entered  is 
not  a  part  of  the  record,     (p.  997.) 

APPEAL. — ^Minute  Entries  are  a  Part  «f  the  Becord  without  a 
bill  of  exceptions,  so  that  assignments  of  error  thereon  based  maj  be 
considered  on  appeal,     (p.  998.) 

JOINT  TOBT-FEASOBS — Several  Verdict. — When  two  or  more 
persons  are  charged  with  a  joint  tort,  and  all  are  found  guilty,  the 
jury  cannot  assess  several  damages.  The  damages  must  be  assessed 
jointly,  against  all  jointly,  although  all  may  not  be  equally  culpable, 
(p.  999.) 

JOINT  TOBT-FEASOBS — Several  Verdict,  How  Corrected.— 
When  the  jury  returns  a  several  instead  of  a  joint  verdict  against 
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joint  wrongdoers,  the  irregularity  may  be  cured  by  tbe  plaintiff  talcing 
judgment  against  one  of  them  in  the  amount  awarded  against  him  by 
the  jury,  and  entering  a  nolle  prosequi  as  to  the  others,     (p.  1000.) 

JOINT  T0BT-FEA80BS — Several  Verdict^  How  Cured. — A  sev- 
>Bral  verdict  against  two  joint  wrongdoers  can  be  cured  by  the  court, 
on  motion  of  the  plaintiff,  even  after  judgment  is  entered,  dismissing 
the  case  as  to  one  defendant,  after  granting  a  new  trial  as  to  him, 
and  rendering  judgment  against  the  other  alone  for  the  amount  of 
the  verdict  awarded  against  him.     (p.  1002.) 

J.  J.  Vcrtrees,  J.  C.  Bradford  and  B.  F.  Jackson,  for  the 
appellant. 

Parks  &  Bell  and  P.  D.  Maddin,  for  the  appellee. 

^*^  WILKES,  J.  This  is  an  action  for  damages  for  per- 
sonal injuries.  It  was  brought  against  the  Nashville  Bail- 
way  and  Light  Company  and  the  city  of  Nashville  jointly. 
There  was  a  trial  before  a  jury  in  the  court  below,  result- 
ing in  a  verdict  and  judgment  for  the  plaintiff ;  and  the  de- 
fendant railway  and  light  company  has  appealed  to  this  court. 
A  new  trial  was  awarded  the  city  of  Nashville,  and  thereupon 
the  suit  was  dismissed  as  to  it.  Numerous  errors  are  assigned 
by  the  railway  and  light  company  going  to  the  merits  of  the 
case  and  based  upon  the  bill  of  exceptions.  These  cannot 
be  considered,  inasmuch  as  the  bill  of  exceptions  is  not  prop- 
erly a  part  of  the  record,  having  been  filed  after  the  time 
allowed  by  order  of  the  trial  judge  when  the  final  judgment 
was  rendered:  Wright  v.  Bedd  Bros.,  106  Tenn.  719,  63  S. 
W.  1120;  Hinton  v.  Sun  Life  Ins.  Co.,  110  Tenn.  118,  72 
S.  W.  118 ;  Jones  v.  Moore,  106  Tenn.  188,  61  S.  W.  81 ;  Muse 
V.  State,  106  Tenn.  181,  61  S.  W.  80 ;  Bettis  v.  State,  103  Tenn. 
339,  52  S.  W.  1071. 

A  question  is  made,  however,  as  to  the  validity  and  legal, 
ity  of  the  verdict  and  judgment  of  the  court  below,  and  this, 
being  based  upon  the  minute  entries,  can  be  ^^  considered, 
since  such  entries  are  a  part  of  the  record  without  a  bill  of 
exception. 

The  jury  returned  a  verdict  that  ''they  found  the  issues 
in  favor  of  the  plaintiff,  and  by  reason  of  the  premises  assess 
his  damages  in  the  sum  of  $7,250.  Seven  thousand  dollars 
of  this  amount  the  jury  awarded  to  the  plaintiff  A.  M.  Tra- 
wick  and  against  the  Nashville  Bailway  and  Light  Company, 
and  the  costs,  for  which  let  fieri  facias  issue.  And  they  find 
for  the  plaintiff  and  against  the  defendant  mayor  and  city 
council  of  Nashville  in  the  sum  of  $250  and  costa^  for  which 
let  fieri  facias  issue. " 
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The  fourt  upon  this  verdict  rendered  judgment  as  follows: 
*'It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court 
that  the  plaintiff  recover  of  defendants  the  respective  sums 
of  $7,000  against  the  Nashville  Railway  and  Light  Company 
and  $250  against  the  mayor  and  city  council  of  Nashville, 
making  in  all  the  sum  of  $7,250,  and  the  costs  of  this  cause, 
for  all  of  which  let  fieri  facias  issue." 

The  Nashville  Railway  and  Light  Company  moved  in 
arrest  of  judgment  upon  the  ground  that  there  should  have 
been  but  one  judgment,  and  that  the  judgment  for  separate 
amounts  against  each  of  the  defendants— $7,000  against  the 
Nashville  Railway  and  Light  Company  and  $250  against  the 
mayor  and  city  council  of  Nashville — ^was  unlawful  and  void. 
This  motion  was  denied. 

The  motion  in  arrest  of  judgment  is  as  follows:  *^  ** De- 
fendant Nashville  Railway  and  Light  Company  moves  the 
court  that  the  judgment  in  this  case  be  arrested  on  the  ground 
and  for  the  reason  that  under  the  pleadings  in  this  cause 
there  could  be  but  one  judgment;  that  there  could  not  be, 
and  ought  not  to  have  been,  judgment  for  separate  amounts 
against  each  of  the  defendants,  to  wit,  $7,000  against  the 
Nashville  Railway  and  Light  Company  and  $250  against  the 
defendant  mayor  and  city  council;  and  that  in  this  case, 
which  was  on  a  tort  against  both  defendants,  verdict  and 
judgment  thereon  for  separate  amounts  against  each  defend- 
ant were  not  lawful  or  admissible,  and  are  void." 

The  Nashville  Railway  and  Light  Company  moved  the 
court  to  change  the  verdict,  as  already  entered  upon  the 
minutes,  so  that,  instead  of  its  reading  that  the  jury  found 
the  issues  in  favor  of  the  plaintiiOf  and  assessed  his  damages 
at  $7,250,  of  which  it  assessed  or  awarded  the  plaintiff  $7,000 
against  the  railway  and  light  company  and  $250  against  the 
mayor  and  city  council  of  Nashville,  that  portion  of  it  would 
read  that  they  found  the  issues  in  favor  of  the  plaintiff  as 
against  the  Nashville  Railway  and  Light  Company  and  as- 
sess his  damages  against  the  Nashville  Railway  and  Light 
Company  in  the  sum  of  $7,000,  and  that  they  further  find 
the  issues  in  favor  of  the  plaintiff  and  against  the  mayor  and 
city  council  of  Nashville  and  assess  his  damages  against  the 
mayor  and  city  council  of  Nashville  in  the  sum  of  $250. 

A  number  of  jurors  were  called  into  open  court,  on 
^'^^  April  20,  1906,  and  examined  with  reference  to  what  they 
had  found  and  reported. 
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The  evidence  of  the  jurors  as  to  what  they  intended  we 
cannot  consider,  as  it  is  not  properly  made  a  part  of  the  rec- 
ordy  but  is  contained  in  the  rejected  bill  of  exceptions. 

The  plaintiff  moved  the  court  for  a  new  trial  as  to  the 
mayor  and  city  council  of  Nashville,  which  was  granted,  and 
the  plaintiff  then  dismissed  the  case  as  to  the  mayor  and  city 
council.  Plaintiff's  counsel,  at  the  time  he  made  the  motion, 
stated  to  the  court  and  to  all  the  parties  that  it  was  his  in- 
tention, if  the  court  granted  the  motion  for  a  new  trial,  to 
dismiss  the  suit  as  to  the  mayor  and  city  council  of  Nashville. 

After  the  suit  had  been  dismissed  as  to  the  mayor  and  city 
council  of  Nashville,  the  plaintiff  moved  the  court  to  render 
a  judgment  in  favor  of  the  plaintiff  and  against  the  Nash- 
ville Railway  and  Light  Company  for  $7,250,  and  to  disre- 
gard the  apportionment  of  the  damages  which  the  jury  had 
undertaken  to  make.  The  court  granted  this  motion  and 
gave  a  judgment  accordingly. 

We  think  the  verdict  rendered  by  the  jury  was  irregular 
and  erroneous. 

In  Railroad  v.  Jones,  100  Tenn.  512,  45  S.  W.  681,  it  was 
held,  in  substance,  that  when  two  or  more  persons  are  charged 
with  a  joint  trespass,  and  both,  or  all,  are  found  guilty,  the 
jury  cannot  assess  several  damages,  but  they  must  be  assessed 
jointly,  against  all  jointly,  although  all  may  not  be  equally 
culpable.  Quite  a  number  *^®  of  cases  are  cited  in  that 
opinion,  and  to  these  may  be  added  a  great  weight  of  au- 
thority holding  the  same  doctrine:  Jones  v.  Grinmiet,  4  W. 
Va.  104;  Crawford  v.  Morris,  5  Gratt.  (Va.)  90;  Bohun  v. 
Taylor,  6  Cow.  (N.  Y.)  313;  Wakely  v.  Hart,  6  Binn.  (Pa.) 
316;  Bostwick  v.  Lewis,  1  Day  (Conn.),  34,  2  Am.  Dec.  73; 
Washington  Gaslight  Co.  v.  Lansden,  172  U.  S.  553,  19  Sup. 
Ct.  Rep.  296,  43  L.  ed.  543;  Chils  v.  Gronlund  (C.  C),  41 
Fed.  505. 

The  question  is  now  presented  whether  this  irregularity, 
and  the  subsequent  steps  taken,  vitiate  the  judgment  and  ver- 
dict, or  whether,  as  finally  entered,  the  judgment  was  correct 
and  warranted. 

The  contention  of  the  defendant  is  that  the  verdict  and 
judgment  were  void,  and  could  not  be  validated  by  any  act 
of  the  trial  judge.  The  insistence  of  the  plaintiff  is  that  the 
judgment  was  merely  irregular,  but  not  void,  and  that  proper 
judgment  could  be  rendered  thereon* 
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It  18  contended  that  the  verdict  is  complete  when  it  finds 
the  issues  in  favor  of  the  plaintiff  and  assesses  his  damages 
at  the  sum  of  $7,250,  and  that  the  remainder  of  the  verdict, 
apportioning  this  amount  separately,  is  mere  surplusage,  and 
might  have  been  stricken  out.  But,  if  this  view  be  not  cor- 
rect,  then  the  plaintiff  could  ask  for  judgment  against  the 
light  company  for  $7,250,  and  dismiss  as  to  the  city;  and 
that  is  virtually  what  was  done. 

In  regard  to  verdicts  of  this  character,  there  appears  to 
be  four  distinct  Unes  of  procedure  laid  down  by  the  author- 
ities.  The  first  class  holds  that  the  verdict  ^^  should  be 
set  aside  and  a  new  trial  awarded:  Whitaker  v.  Tatem,  48 
Conn.  520;  Washington  Gaslight  Co.  v.  Lansden,  172  U.  S. 
553,  19  Sup.  Ct.  Bep.  296,  43  L.  ed.  543 ;  Chils  v.  Gronlund 
(C.  C),  41  Fed.  505. 

The  second  class  holds  that  where  the  jury  finds  the  amount 
of  damages  to  which  the  plaintiff  is  entitled,  and  finds  each 
of  the  defendants  guilty,  this  fixes  the  plaintiff's  right  to 
recover  the  full  amount  against  the  guilty  parties,  and  that 
the  effort  of  the  jury  to  apportion  the  damages  among  the 
several  guilty  defendants  is  mere  surplusage,  and  the  plain- 
tiff may  take  judgment  against  all  for  the  total  damages 
awarded.  This  is  the  holding  of  Post  v.  Stockwell,  34  Hun 
(N.  Y.),  373;  Central  Pass.  Ry.  v.  Kuhn,  86  Ky.  578,  9  Am. 
St.  Rep.  309,  6  S.  W.  441 ;  Currier  v.  Swan,  63  Me.  323 ;  Real 
V.  Pinch,  11  N.  Y.  128. 

The  third  class  holds  that  the  plaintiff  may  elect  his  best 
damages,  and  enter  judgment  for  this  sum  against  all  the 
defendants  found  guilly  jointly.  Cases  holding  this  view  are 
Ualsey  v.  Woodruff,  9  Pick.  (Mass.)  555;  Dougherty  v.  Dor- 
sey,  4  Ribb  (Ky.),  207;  Sodousky  v.  McGee,  4  J.  J.  Marsh. 
267;  Hoffman  v.  Schwartz,  11  Civ.  Proc  Rep.  (N.  Y.)  200; 
Real  V.  Finch,  11  N.  Y.  128. 

The  fourth  class,  which  contains  the  great  weight  of  au- 
thority, holds  that  the  plaintiff  may  select  which  one  of  the 
defendants  he  will  take  judgment  against,  and  may  enter  a 
nolle  prosequi  as  to  the  others,  and  have  his  judgment  against 
this  one  in  the  amount  the  jury  awarded  against  him,  and 
this  cures  the  irregularity  *®*  in  the  verdict  awarding  sev- 
eral damages.  Some  of  the  authorities  holding  this  view  are : 
Sutherland  on  Damages,  3d  ed.,  p.  1268,  col.  2;  Caruthers^ 
History  of  a  Lawsuit,  4th  ed.,  p.  295,  sec.  34 ;  Davis  v.  Chance^ 
2  Yerg.  94;  Warren  v.  Westrup,  44  Minn.  237,  20  Am.  St. 
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Rep.  578,  46  N.  W.  347;  Crawford  v.  Morris,  5  Gratt.  (Va.) 
90;  St.  Louis  &  A.  T.  H.  R.  R.  v.  South.  43  111.  176,  92  Am. 
Dec.  103 ;  Hardy  v.  Thomas,  23  Miss.  644,  57  Am.  Dec.  152 ; 
Ammonett  v.  Harris,  1  Hen.  &  M.  (Va.)  488;  Bulkley  v. 
Smith,  1  Duer  (N.  Y.),  643;  HoUey  v.  Mix,  3  Wend.  (N.  Y.) 
350,  20  Am.  Dec.  702.  The  English  authorities  are:  Salo- 
man  y.  Smith,  1  Saund.  207 ;  Mitchell  y.  Millbank,  6  Term 
Rep.  199 ;  1  Tidd's  Practice,  p.  682;  Rodney  y.  Strode,  3  Mod. 
101,  Carth.  19,  cited  in  Heydon's  Case,  11  Coke,  7a,  7b,  in 
vol.  6,  State  Library. 

Caruthers'  History  of  a  Lawsuit,  edition  of  1866,.  page 
239,  section  374,  says: 

''The  same  damages  must  be  found  against  all  the  de- 
fendants jointly.  It  is  a  joint  right  of  the  plaintiff,  and, 
if  a  verdict  separates  the  defendants  in  regard  to  the  dam- 
ages, they  will  be  instructed  to  retire  and  find  the  damages 
joint.  If  that  is  not  done,  if  they  have  rendered  their  judg- 
ment for  separate  damages  against  different  defendants,  it 
is  said  in  1  Parsons  on  Contracts,  28,  that  the  plaintiff  may 
elect  which  sum  he  will,  and,  remitting  the  others,  enter 
judgment  for  this  sum  against  all  the  defendants. 

**In  Davis  v.  Chance,  2  Yerg.  94,  it  is  said  that  in  *®*  such 
case  'the  plaintiff  must  elect  to  take  judgment  against  only 
one  of  the  defendants  for  the  amount  found  against  him,  and 
enter  a  nolle  prosequi  as  to  all  the  other  defendants.' 

"It  would  seem  that  the  error  of  the  jury  ought  not  to  de- 
prive the  plaintiff  of  his  right  to  a  joint  judgment  against 
all  the  wrongdoers,  and  that  the  highest  amount  the  jury  had 
given  against  any  one  of  the  defendants  waa  deemed  by  them 
due  compensation  only  for  the  injury." 

In  the  case  of  Davis  v.  Chance,  2  Yerg.  94,  it  was  held  that 
if  several  defendants,  sued  in  trespass,  plead  jointly,  and 
they  are  all  tried  together  at  the  same  time,  there  should  be 
but  one  assessment  of  damage,  and  one  judgment  upon  it,, 
or  if,  when  all  tried  together  at  the  same  time,  there  be  sev- 
eral damages  assessed,  there  can  be  only  one  judgment  upon 
one  of  these  assessments,  and  a  nolle  prosequi  as  to  the  others. 

The  holding  in  the  case  of  Davis  v.  Chance,  2  Yerg.  94^ 
as  to  the  feature  of  the  case  we  are  now  considering,  has  not 
been  overruled  or  changed  in  any  way,  and  is  not  contrary 
to  the  holding  in  Knott  v.  Cunningham,  2  Sneed,  204. 

We  think  that  the  great  weight  of  authority  is  to  the  effect 
that  such  an  error  or  irregularity  in  the  verdict  and  judg- 
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ment  in  the  court  below  can  be  remedied  by  the  mode  of  pro- 
ceeding followed  in  this  case;  and  what  was  done  in  this  case 
is  virtually  in  accord  with  the  authorities  we  have  cited. 

^®^  It  is  said,  however,  that  the  nolle  prosequi  should  have 
been  entered  before  judgment,  and  the  inferential  argument 
is  made  that  it  oould  not  be  done  afterward;  but  such  was 
not  the  holding  in  Davis  v.  Chance,  for  in  that  case  the  judg- 
ments of  the  court  below  were  reversed  in  this  court,  and  the 
cause  was  remanded  to  the  court  below,  that  the  plaintiff 
might  enter  there  a  judgment  against  one  or  the  other  of  the 
defendants,  at  his  election,  for  the  damages  assessed  to  him, 
against  whom  he  shall  take  judgment,  entering  a  nolle  prose- 
qui as  to  the  others. 

We  can  see  no  good  reason  why  the  plaintiff  might  not 
remit  $250  of  this  judgment  against  the  light  company  in 
this  court,  and  that  company  cannot  complain. 

It  follows  that  the  judgment  of  the  court  below  must  be 
affirmed  (less  the  amount  of  $250  remitted) ;  that  is,  judg- 
ment will  be  entered  here  against  the  light  company  in  favor 
of  the  plaintiff  for  $7,000,  without  interest,  and  for  costs. 


Damages  may  he  Severed  Against  Joint  Trespassers,  with  the  right 
on  the  part  of  the  jury  to  puniah  the  wrongdoer  to  the  extent  of  his 
participation  in  the  wrongful  act,  and  to  punish  him  more  severely 
than  the  others  if  he  is  more  guilty  than  they:  Central  Passenger  By. 
Co.  v.  Kuhn,  86  Ky.  578,  9  Am.  St.  Bep.  309. 


MALONE  V.  WILLIAMS. 

[118  Tenn.  390,  103  S.  W.  798.] 

CITY  BOXTNDABIES. — ^A  Statute  Extending  the  Bonndariefl  of 

a  city  and  annexing  new  territory  thereto  is  within  the  power  of  the 
legislature  to  enact,     (p.  1011.) 

POLICE  POWEB. — ^A  Statute  Authorizing  the  Offlcers  of  a 

City,  within  the  city  and  for  ten  miles  beyond  its  limits,  to  enter  and 
examine  all  buildings  and  ascertain  their  condition  for  health  or 
safety,  to  remove  such  as  are  dangerous,  to  direct  and  regulate  the  eon- 
struction  of  fire  walls,  fences,  smokestacks,  etc.,  and  authorizing  the 
president  of  a  commission  having  control  of  the  city  to  abate  in  a 
summary  manner  any  nuisance,  whenever  in  his  opinion  one  exists, 
at  the  cost  of  the  owner  of  the  premises,  violates  the  rule  that  no 
man  shall  be  deprived  of  life,  liberty,  or  property  without  due  j^roceas 
of  law.     (p.  1015.) 
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POLICE  POWER — Cow  Stables  and  Pigpens. — ^Tbe  legislature 
■cannot  empower  a  city  to  prohibit  by  ordinance  pigpens,  cow  stables, 
and  dairies  for  two  miles  beyond  the  city  limits,     (p.  1016.) 

POLICE  POWEB — ^Exercise  by  City  Beyond  Its  Limits. — A 
statute  is  unconstitutional  which  provides  that  a  city  may  have  and 
exercise,  within  its  limits  and  for  two  miles  outside  thereof,  all 
governmental  and  police  powers,     (p.  1016.) 

PUBLIC  SCHOOLS — Power  of  City  to  Establisb. — ^A  statute 
empowering  a  city  to  establish  public  schools  within  its  borders  is 
not  unconstitutional,     (p.  1018.) 

TAXATION — ^Inequality — ^Adding  Expense  of  Siurey. — A  stat- 
ute requiring  the  owners  of  property  in  the  city  of  Memphis  not  laid 
off  in  lots  or  blocks  to  furnish  the  assessor  a  description  thereof,  and 
providing  that  if  they  fail  to  do  so  he  may  require  the  city  engineer 
to  make  a  survey,  the  expense  of  which  shall  be  added  to  the  tax 
levied  on  the  property,  violates  the  constitutional  provisions  that  all 
property  shall  be  taxed  according  to  its  value,  and  that  taxes  shall 
be  equal  and  uniform  throughout  the  state,     (p.  1018.) 

DISTRAINT  FOR  TAXES — Class  Legislation. — A  statute  per- 
mitting tax  officers  in  one  city  of  the  state  to  distrain,  under  certain 
circumstances,  for  taxes  not  delinquent,  when  nowhere  else  in  the 
state  are  they  permitted  to  distrain  for  taxes  unless  delinquent, 
creates  an  unconstitutional  discrimination  in  favor  of  that  city.  (pp. 
1019,  1020.) 

TAXATION — ^Dne  Process  of  laaw. — A  statute  authorizing  the 
enforcement  of  personal  taxes,  whether  delinquent  or  not,  by  dis- 
tress and  sale  of  personal  property,  in  case  the  one  against  whom 
the  assessment  is  made  has  removed,  or  is  about  to  remove,  him- 
self or  his  personal  property  from  the  city,  violates  the^constitutional 
principle  that  no  man  shall  be  deprived  of  life^  liberty^  or  property 
without  due  process  of  law.     (p.  1020.) 

TAXATION — Discrimination  in  Favor  of  Corporate  Stock. — A 
statute  making  taxes  on  shares  of  stock  delinquent  on  the  first  day 
of  September,  but  making  taxes  on  other  kinds  of  property  delinquent 
on  July  Ist,  is  unconstitutional  as  an  unreasonable  discrimination  in 
favor  of  the  owners  of  stock,     (p.  1020.) 

TAX  SALE — ^Discrimination  Against  Claimant. — A  statute  pro- 
viding that  if  any  person  claiming  title  to  land  in  the  city  of  Memphis 
under  a  tax  deed  shall  be  defeated  in  an  action  to  recover  the  prem- 
ises, the  successful  claimant  shall  pay  such  person  the  amount  paid 
by  the  purchaser  at  the  tax  sale  and  any  amounts  paid  by  him  for 
taxes,  with  interest  thereon^  together  with  costs,  is  unconstitutional, 
(p.  1022.) 

TAX  SALE — ^Dne  Process. — ^A  Statute  Providing  that  No  Error 

in  any  assessment,  tax-book,  notice,  advertisement,  etc.,  relating  to 
the  assessment,  levy,  or  collection  of  taxes  in  the  city  of  Memphis, 
shall  affect  the  validity  of  any  sale  or  other  proceeding  for  their 
collection,  is  in  violation  of  the  rule  that  no  man  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law.     (p.  1023.) 

APPEALS — Class  Legislation. — ^A  Statute  providing  that  the 
city  of  Memphis,  in  prosecuting  an  appeal  or  writ  of  error,  shall  give 
bond,  but  is  released  from  the  obligation  of  law  to  furnish  security 
therefor,  is  unconstitutional  as  class  legislation,     (p.  1023.) 

FERRIES — Power  of  City  to  Regulate. — A  statute  giving  the 
city  of  Memphis  exclusive  power  to  regulate  and  license  ferries  within 
the  limits  of  the  city  is  unconstitutional  as  a  delegation  to  the  city 
of  power  which  belongs  to  the  county  court,     (p.  1024.) 
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SLEOTIONS — Clan  LoglfllatloiL — ^A  statute  taking  the  eity  of 
Memphis  out  of  the  operation  of  the  general  election  statute  and 
placing  it  in  a  class  by  itself,  whereby  in  the  use  of  the  elective  fran- 
chise it  is  relieved  from  burdens  imposed  upon  other  communities, 
and  its  people  deprived  of  safeguards  vouchsafed  to  other  commun- 
itieSy  is  unconstitutional,     (p.  1027.) 

CONSTBUOnON  OF  STATUTE.— While  tlie  I.egiflUtive  His- 
tory of  an  act  may  be  consulted  as  throwing  light  upon  its  meaning 
and  purpose,  still  in  determining  whether  a  statute  is  an  independent 
repealing  act  or  an  amendatory  act,  no  controlling  force  can  be  at- 
tached to  the  fact  that  it  was  first  introduced  as  an  independent  act 
and  then  withdrawn  and  introduced  as  an  amendatory  act,  for  the 
purpose  of  escapiug  the  prohibition  of  the  sale  of  liquors  in  Memphis, 
(p.  1030.) 

TITLE  OF  STATUTE — ^Amendatory  or  BepeaUng  Act. — If  the 

caption  of  an  act  shows  that  it  was  intended  by  the  legislature  as  as 
amendatory  act,  while  the  body  shows  it,  in  direct  or  express  terms, 
to  be  a  repealing  act,  the  act  is  void.     (p.  1030.) 

TITLE  OF  STATUTE — ^Amendatory  or  BepeaUng  Act. — ^Tho 
Opinion  of  tbe  Legislature  expressed  in  the  title  of  an  act  that  it  is 
amendatory  is  not  conclusive.  Whether  the  act  amends  or  repeals 
another  is  a  judicial  question  to  be  determined  from  the  body  of  the 
act     (p.  1031.) 

BEPEAL  OF  STATUTE.->An  Act  Embracing  a  Full  Scheme  of 
legislation  upon  a  subject  operates  as  a  repeal  of  prior  acts  on  the 
same  subject,     (p.  1032.) 

TITLE  OF  STATUTE — ^Amendatory  or  BepeaUng  Act — A  stat- 
ute whose  caption  purports  an  amendment  of  a  city  charter,  but  whose 
body  embraces  a  new  charter,  and  therefore  really  operates  as  a  repeal 
of  the  prior  charter,  offends  the  constitutional  provision  that  the 
subject  of  an  act  shall  be  expressed  in  its  caption,     (p.  1044.) 

STATUTE  VOID  IN  PABT— When  Void  in  Toto.— When  por- 
tions  of  a  statute,  rejected  as  in  themselves  unconstitutional,  are  not 
so  merely  incidental  and  subordinate  that  they  can  be  stricken  out 
without  in  any  sense  impairing  the  efficiency  of  the  act,  and  are  so 
numerous  that  it  cannot  be  said  that  the  legislature  would  have 
passed  the  act  with  these  left  out,  the  whole  act  must  fall.     (p.  1045.) 

TITLE  OF  STATUTE.— An  Act  to  Modify  and  Ohange  in  cer- 
tain respects  the  form  of  government  of  the  city  of  Memphis  .... 
and  to  amend  its  existing  charter''  cannot  properly  include  provisions 
relative  to  state  and  county  revenue,  provisions  giving  the  city  ex- 
clusive authority  to  license  ferries  within  its  borders,  and  provisions 
authorizing  tbe  mayor  to  abate  nuisances  within  a  radius  of  ten 
miles  beyond  the  city  limits,     (p.  1045.) 

OFFICE — Power  of  Legislature  to  Abolish. — An  office  is  a 
species  of  property,  and  the  legislature  cannot  constitutionally  legis- 
late an  officer  out  of  that  property  while  leaving  the  office  with  its 
duties  unimpaired,  for  this  would  be  taking  property  without  due 
process  of  law.     (pp.  1042,  1046.) 

OFFICEB — Power  of  Legislature  to  Abolish. — The  legislature 
can  abolish  an  office  and  thereby  abrogate  the  rights  and  duties  of 
the  officer,  but  it  cannot  leave  tbe  office  standing  and  abolish  the  offi- 
cer. Therefore,  a  statute  abolishing  the  offices  existing  under  the 
charter  of  a  city  and  creating  others  substantially  the  same  as  the 
former  ones,  although  with  new  names  and  somewhat  enlarged  duties, 
is  void.     (pp.  1042,  1054.) 
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G.  T.  Fitzhugh,  T.  K.  Reddick,  T.  B.  Turley  and  John  E. 
Bell,  for  the  complainants. 

E.  B.  Wright,  B.  E.  Maiden  and  Thomas  M.  Scruggs,  for 
the  defendants. 

"^^  NEIL,  J.  The  bill  in  this  case  was  filed  by  certain 
persons  who  were  elected  as  officers  of  the  city  of  Memphis 
under  its  charter  as  tt  existed  prior  to  March  27, 1907,  against 
certain  other  persons  claiming  to  be  officers  of  the  same  city 
by  appointment  of  the  governor  under  an  act  passed  on  the 
date  last  mentioned. 

The  purpose  of  the  bill  was  to  have  the  above-mentionnd 
act  of  March  27,  1907  (Senate  Bill  No.  289),  declared  un- 
constitutional  and  void. 

It  is  alleged  that  the  act  referred  to  was  first  introduced 
as  an  independent  act,  imposing  upon  the  city  of  Memphis 
a  new  charter,  and  that  this  act  bore  the  following  title:  "An 
act  to  grant  a  new  charter  to  the  city  of  Memphis,  to  repeal 
an  act  entitled  ^An  act  to  establish  taxing  districts  in  the 
state,  and  to  provide  the  means  of  local  government  for  the 
same';  and  being  chapter  11  of  the  acts  of  1879,  and  all  the 
acts  amendatory  thereof,  constituting  the  charter  of  the  city 
of  Memphis,  and  to  repeal  chapter  54  of  the  acts  of  1905, 
entitled  'A  bill  to  be  entitled  **An  act  to  amend  an  act  en- 
titled 'An  act  to  establish  *®*  taxing  districts  in  this  State 
and  to  provide  the  means  of  local  government  for  the 
same,'  *'  '  the  same  being  chapter  11  of  the  acts  of  1879  and 
all  the  acts  amendatory  thereof,  constituting  the  charter  of 
the  city  of  Memphis.'* 

It  is  further  alleged  that  at  the  time  the  bill  bearing  the 
above  caption  was  introduced  there  was  pending  in  the  leg- 
islature a  bill  known  as  the  ** Pendleton  bill,"  with  every 
prospect  of  the  latter  passing  and  becoming  a  law;  that  the 
result  of  passing  the  new  charter  as  an  independent  act, 
the  Pendleton  bill  becoming  a  law  in  the  meantime  or  there- 
after, would  be  to  prohibit  the  sale  of  intoxicating  liquors 
in  the  city  of  Memphis,  and  that  in  order  to  avoid  this  re- 
sult, the  bill  as  originally  introduced  was  withdrawn  by  the 
parties  in  charge  of  the  legislation,  and  a  new  bill — ^that  is, 
Bill  No.  289 — was  introduced,  purporting  in  its  caption  to 
be  an  amendment  of  the  former  act,  rather  than  a  new  and 
independent  one.  A  copy  of  the  bill,  the  title  of  which  is 
above  given,  as  first  introduced,  was  exhibited  with  the  com- 
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plainants'  bill  in  equity  in  the  present  case,  and  on  compari- 
son it  appears  to  be  substantially  the  same  as  the  act  of 
March  27,  1907  (Senate  Bill  No.  289),  under  examination 
herein. 

It  is  alle«:ed  that,  notwithstanding  the  caption  of  the  act 
of  March  27,  1907,  purporting  an  amendment  of  the  former 
charter  of  Memphis,  the  body  of  the  bill  shows  a  new  and 
independent  scheme  of  legislation  coveriHg  the  ^®^  whole  sub- 
ject, and  thereby,  if  good,  effecting  an  implied  repeal  of  the 
former  charter;  and  therefore  that,  while  the  caption  of  the 
act  purports  an  amendment,  its  body  purports  a  repeal,  and 
hence  the  caption  and  the  body  are  in  conflict,  article  2,  sec- 
tion 17,  of  the  constitution  of  the  state  is  thereby  violated, 
and  the  act  is  void. 

It  is  further  alleged  that  the  act  is  void  because  several 
special  matters  embraced  in  the  body  of  it  are  not  covered 
by  the  title,  and  for  these  reasons  it  is  in  violation  of  article 
2,  section  17.  These  special  matters  need  not  be  set  out  at 
this  point,  but  will  be  presently  referred  to  with  more  par- 
ticularity. 

It  is  alleged  that,  **if  the  said  defendants  are  permitted 
to  carry  out  their  unlawful  purpose  of  the  government  of 
the  said  city,  complainants  will  be  deprived  of  the  benefits 
and  emoluments  of  the  offices  to  which  the}'  have  been  justly 
elected  and  which  they  are  lawfully  entitled  to  hold  and  en- 
joy until  the  expiration  of  their  respective  terms";  that 
they  are  legally  required  to  hold  their  various  offices  until 
the  expiration  of  their  terms,  and  their  successors  are  duly 
elected  and  qualified;  that  **they  will  suffer  irreparable  in- 
jury on  account  of  the  illegal  acts  of  the  defendants,  un- 
less said  defendants  are  restrained  by  the  court,  and  they  have 
no  adequate  remedy  at  law." 

These  allegations  were  made,  following  other  allegations 
to  the  effect  that  the  defendants  were  threatening  to  take 
charge  of  the  city  government  under  the  '•^  act  of  March 
27,  1907,  and  would  take  charge  of  it  unless  restrained. 

The  bill  was  filed  by  James  H.  Malone,  mayor  of  the  city, 
and  B.  H.  Henning,  a  member  of  the  board  of  fire  and  police 
commissioners,  George  C.  Love,  a  member  of  the  board  of 
public  works  and  chairman  of  that  board,  J.  S.  Dunscomb, 
R.  A.  Utley,  E.  H.  Crump,  and  Frank  H.  Hill,  members  of 
the  board  of  public  works,  and  A.  C.  Floyd,  judge  of  the 
city  court;  and  it  was  alleged  that  under  the  charter  of  the 
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city  as  it  existed  prior  to  the  act  of  March  27,  1907,  the  term 
of  each  of  these  officers  ran  until  January  11,  1910,  except 
that  of  George  C.  Love,  which  latter  expired  in  January, 
1908. 

The  bill  was  filed  against  the  following  persons,  all  ap- 
pointed by  the  governor,  pursuant  to  the  terms  of  the  said 
act  of  March  27,  1907,  viz. :  J.  J.  Williams,  John  T.  Walsh, 
David  S.  Rice,  E.  B.  Le  Master,  and  Sidney  M.  Neely,  mem- 
bers of  the  commission  provided  for  in  the  said  act,  J.  J. 
Williams  having  been  appointed  president,  John  T.  Walsh, 
vice-president,  and  the  defendants  David  S.  Rice,  E.  B.  Le 
Master  and  Sidney  M.  Neely  members  of  the  said  commis- 
sion, and  the  defendant  George  G.  Alban  appointed  judge 
of  the  court  designated  in  the  act  as  the  ** corporation  court.*' 

The  bill  alleged  that  these  defendants  were  about  to  take 
charge  of  the  city  government,  thereby  ousting  the  complain- 
ants ;  that  said  contemplated  act  was  wrongful  ^^*  and  would 
result  in  great  confusion  in  the  affairs  of  the  city. 

There  was  a  prayer  for  process  against  the  defendants,  and 
for  a  temporary  injunction  against  interference  with  the  city 
government  until  the  matter  could  be  heard  by  the  chan- 
cellor, and  that  on  final  hearing  the  injunction  be  made  per- 
petual. 

A  bill  was  filed  April  24,  1907,  and  on  the  same  day  a 
temporary  restraining  order  was  issued  against  the  defend- 
ants. On  the  26th  of  the  same  month  the  chancellor  heard 
the  application  for  a  temporary  injunction,  and  disallowed 
it  on  May  4th,  and  on  that  day  he  vacated  the  temporary 
restraining  order. 

On  the  6th  of  May  the  defendants  filed  a  demurrer  to  the 
bill,  assigning  numerous  grounds,  all  of  which  are  embraced 
in  the  first  one,  which  is  that  there  is  no  equity  in  the  bill. 
On  the  same  day  the  chancellor  sustained  the  demurrer  and 
dismissed  the  bill.  From  this  decree  the  complainants  prayed 
and  obtained  an  appeal  to  this  court  and  have  here  assigned 
errors. 

The  errors  assigned  are  as  follows:  "The  chancellor  erred 

(1)  in  not  declaring  the  act  in  question  unconstitutional  be- 
cause it  repeals  the  former  charter  of  the  city  of  Memphis, 
while  purporting  in  the  caption  only  the  amendment  of  it; 

(2)  in  holding  that  the  act  in  question  was  only  an  amend- 
ment to  the  former  charter,  and  not  a  new  charter  for  the 
city  of  Memphis;  (3)  in  holding  that  the  legislature  had  the 
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power  to  remove  municipal  officers  without  abolishing  their 
offices;  '•^^  (4)  in  holding  that  the  act  in  question  is  in  all 
respects  constitutional,  and  in  denying  complainants  the  relief 
prayed  for." 

The  assignments  present,  from  different  points  of  view,  the 
single  question  whether  the  act  of  March  27,  1907,  is  uncon- 
stitutional in  whole  or  in  part ;  but  the  solution  of  this  general 
question  requires  the  consideration  and  disposition  of  many 
particular  contentions  advanced  by  the  parties.  We  shall 
not  take  up  these  controversies  in  the  order  in  which  they  are 
presented  in  the  assignment  of  errors  or  in  the  briefs  of  coun- 
sel, but  in  that  order  which  seems  to  us  the  most  convenient. 

It  is  alleged  in  the  bill  that  the  act  of  March  27,  1907,  vio- 
lates the  constitution  in  the  following  particulars,  viz. : 

''1.  In  section  2  of  article  1  of  said  act  it  imdertakes  to 
extend  the  boimdaries  of  said  city  and  annex  new  territory 
thereto. 

**2.  In  section  3  of  article  1  it  is  provided  that  said  city 
is  to  'have  and  exercise  within  the  city  limits  and  for  two 
miles  outside  thereof  all  govemmentid  powers  and  police 
powers,  subject  to  the  limitations  prescribed  by  the  constitu- 
tion and  laws  of  the  state  and  of  the  United  States.' 

"Within  the  two-mile  strip  over  which  the  city  of  Memphis 
is  thus  given  all  governmental  powers,  there  are  two  other 
municipalities,  Lenox  and  Binghampton,  duly  incorporated 
by  the  state  of  Tennessee,  and  each  having  a  full  quota  of 
officers  and  all  the  usual  agencies  and  ^^"^  instrumentalities 
of  city  government,  and  being  now  in  the  full  exercise  thereof. 

**The  above  provisions,  if  held  valid,  will  certainly  result 
in  serious  conflict  between  the  two  municipalities  above  named 
and  the  city  of  Memphis. 

3.  In  section  3  of  article  3  it  is  provided: 
Sec.  3.  Be  it  further  enacted,  that  the  city,  through  its 
officers  and  agents,  may  at  all  reasonable  times,  within  the 
city  and  within  ten  miles  of  the  city  limits,  enter  into  and 
examine  all  dwellings,  lots,  yards,  inclosures  and  buildings, 
cars,  boats  and  vehicles  of  every  description,  to  ascertain  their 
condition  for  health,  cleanliness  and  safety;  take  down  and 
remove  buildings,  walls  or  superstructures  that  are  or  may 
become  dangerous,  or  require  owners  to  remove  or  put  them 
in  a  safe  and  secure  condition,  at  thrir  own  expense;  may 
direct  and  regulate  the  building  and  maintenance  of  parti- 
tion, paraxiet  and  fire  walls,  partitions,  fences,  pvens,  smoke- 
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stacks,  stove  flues,  hot-air  flues,  flreplaces,  boilers,  kettles, 
stovepipes,  and  the  erection  and  cleaning  of  chimneys;  shall 
provide  for  the  safe  construction  and  repair  of  all  private  or 
public  buildings  within  the  city;  compel  persons  to  aid  in  ex- 
tinguishing fires,  or  in  the  preservation  of  property  likely  to 
be  destroyed  or  stolen. 

"  *And  the  president,  whenever  in  his  opinion  a  nuisance 
exists  upon  public  or  private  property,  or  whenever  a  nuisance 
has  been  so  declared  by  ordinance,  is  authorized  to  abate  and 
remove  such  nuisance  and  the  cause  ^^  thereof  in  a  sum- 
mary manner,  at  the  cost  of  the  owner  or  occupant  of  the 
premises  where  the  nuisance  or  cause  thereof  may  be,  and  for 
that  purpose  may  enter  and  take  possession  of  any  premises 
or  property  where  such  nuisance  may  exist  or  be  produced.' 

**Tlus  ten-mile  strip  includes  the  two  cities  above  mentioned 
and  much  outside  territory,  where  there  are  now  living  prob- 
ably twenty  thousand  people,  over  all  whose  dweUings,  build- 
ings, cars,  boats,  and  vehicles  of  every  description  the  city  of 
Memphis  is  thus  given  absolute  control,  with  power  to  destroy 
the  same,  and  direct  and  regulate  the  erection  or  repair  of 
their  buildings,  at  the  owner's  expense,  through  its  ofScers  and 
agents  in  the  selection  of  which  these  outside  people  have  no 
voice  or  vote  whatever. 

**  Moreover,  under  this  provision,  one  individual,  namely, 
the  president  of  the  commission,  is  authorized,  *  whenever  in 
his  opinion  a  nuisance  exists,'  to  abate  the  same  by  a  sum- 
mary destruction  of  the  property  at  the  cost  of  the  owner  or 
occupants  of  the  premises.  Complainants  are  advised,  and  so 
charge,  that  this  section  also  violates  section  8  of  article  1, 
and  section  8  of  article  11  of  the  constitution  of  Tennessee. 

"4.  In  section  3  of  article  1  the  city  of  Memphis  is  given 
the  power  'to  establish  and  maintain  public  schools.' 

**  Complainants  are  advised  that  the  city  government  as  it 
exists  under  the  acts  which  the  caption  of  Exhibit  C  purports 
to  amend,  had  absolutely  no  authority  over  ^^^  the  public 
schools  within  its  limits;  that  said  schools  were  under  the 
control  and  authority  of  a  separate  public  corporation  created 
by  the  acts  of  1868  and  1869,  known  as  the  'Board  of  Educa- 
tion of  Memphis. '  Said  board  consists  of  five  members  elected 
by  the  people  under  laws  entirely  different  and  disconnected 
from  the  laws  constituting  the  charter  of  Memphis. 
Am.  St.  Bep,.  VoL  121—64 
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They  are  also  advised  that  the  power  given  the  city  of 
Memphis  to  establish  and  maintain  public  schools  not  only 
introduces  an  entirely  new  and  vitally  important  subject,  but 
one  that  is  most  dangerous  and  disturbing,  and  which,  if  at- 
tempted to  be  exercised,  would  inevitably  result  in  the  com- 
plete disorganization,  if  not  destruction,  of  the  excellent  sys- 
tem of  public  schools  now  existing  in  the  city  of  Memphis, 
which  has,  so  far,  been  purposely  kept  entirely  free  from  any 
interference  or  control  of  the  city  government. 

''5.  That  article  5  of  said  act,  on  the  subject  of  revenue  and 
taxation,  contains  several  sections  vitally  material  to  the 
scheme  of  legislation  set  forth  in  said  act  which  are  clearly  in 
violation  of  several  provisions  of  the  constitution  of  the  state 
of  Tennessee: 

**  (a)  Section  11  of  article  5  of  said  act. 

'^  (b)   Sections  23  and  24  of  the  same  article. 

"These  sections  provide  a  new  and  different  scheme  or  sys- 
tem for  the  assessment  of  the  property  from  that  provided  in 
the  general  assessment  act  of  1903,  and  extend  to  certain  cor- 
porations rights  and  privileges  denied  to  the  body  of  the  peo- 
ple of  the  city  of  Memphis.  While  **®  taxes  on  all  other 
classes  of  property  become  delinquent  on  the  first  day  of  July,, 
an  exception  is  made  in  favor  of  taxes  on  shares  of  stock  in 
corporations,  which  do  not  become  delinquent  until  the  1st 
day  of  September. 

"These  sections  violate  section  8  of  article  1,  section  8  of 
article  11,  and  section  17  of  article  2. 

"Complainants  are  also  advised  that  sections  46  and  51 
of  article  5  of  said  act  violate  section  8  of  article  1  and  section 
8  of  article  11  of  the  constitution. 

"Complainants  are  further  advised,  and  so  charge,  that 
section  7  of  article  8  of  said  act,  which  releases  the  city  of 
Memphis  from  the  obligation  imposed  by  the  general  law  of 
the  state  to  furnish  security  in  prosecuting  appeals  and  writs 
of  error  in  any  judicial  proceedings,  is  in  clear  violation  of 
section  8  of  article  11,  as  well  as  section  17  of  article  2  of 
the  constitution  of  the  state. 

"Complainants  are  further  advised  and  so  charge  that  sec- 
tions 14,  15  and  22  of  article  8  and  subsection  37  of  section 
1  of  article  3  of  said  act,  under  which  commissioners  of  the 
city  are  authorized  to  hold  any  election  for  any  lawful  purpose 
in  said  city,  and  to  ascertain  and  declare  the  result  thereof, 
introduce  an  entirely  new  8ubject|  which  is  in  no  way  referred 
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to  in  the  caption  of  the  act,  and  are  in  violation  of  the  same 
provisions  of  the  constitution  last  above  referred  to.  Thcise 
provisions  of  said  act  materially  change  the  general  election 
laws  of  the  state,  and  authorize  the  five  commissioners  in  con- 
trol  of  the  city  to  hold  elections  which  were  heretofore  held 
by  commissioners  of  registration  under  the  laws  applicable 
***  to  the  entire  state.  The  effect  of  these  provisions,  if 
valid,  would  be  to  authorize  said  commissioners,  not  only  to 
hold  all  special  elections  in  said  city,  but  also  to  prescribe  the 
rules  and  regulations  governing  the  elections  at  which  their 
successors  are  to  be  elected,  and  at  which  they  themselves 
might  and  probably  would  be  candidates  for  re-election. 

^'Complainants  are  advised,  and  so  charge,  that  each  one  of 
the  seven  matters  above  named  constitutes  an  entirely  new 
subject,  not  referred  to  directly  or  indirectly  in,  or  in  any 
way  connected  with  or  suggested  by,  the  title  of  the  act.  Ex- 
hibit C,  and  that  each  renders  said  act  imconstitutional,  null 
and  void." 

Other  special  points  of  unconstitutionality  insisted  upon 
arethefoUowing: 

In  subsection  6  of  section  1  of  article  3  of  the  act,  the  munic- 
ipal council  is  given  exclusive  power  to  license  ferries  and 
to  regulate  the  same,  and  the  landings  thereof  within  the 
limits  of  the  city,  and  to  fix  and  prescribe  the  charges  and 
fees  for  ferries.  This  is  objected  to  as  unconstitutional  in 
itself,  and  the  introduction  of  a  subject  not  covered  by  the 
caption. 

In  sections  37,  41,  and  44  of  article  5,  which  relate  to 
revenue  and  taxation,  there  are  several  provisions  which  cover 
state  and  county  taxes.  This,  it  is  claimed,  is  the  introduc- 
tion of  a  new  subject 

We  shall  now  consider  the  foregoing  several  objections. 

There  is  no  force  in  the  contention  raised  in  respect  of 
the  boundaries.  Every  municipal  corporation  must  have 
*^  definite  boundaries,  and  these  may  be  fixed  by  the  legis- 
lature in  enacting  the  charter,  and  as  part  thereof,  and  they 
may  be  subsequently  changed  by  the  same  body :  1  Dillon  on 
Municipal  Corporations,  3d  ed.,  sees.  182,  185;  1  Abbott  on 
Municipal  Corporations,  sees.  55,  57,  58,  63. 

We  shall  consider  together  section  3  of  article  1,  concern- 
ing the  two-mile  strip,  and  section  3  of  article  8,  concerning 
the  ten-mile  strip. 
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The  provision  upon  this  subject  in  the  original  taxing  dis- 
trict act  (Acts  of  1879,  c.  11,  p.  16,  sec.  3),  and  in  the  iirst 
amendment  thereto  (Acts  of  1879,  c.  84,  sec.  1),  the  first  of 
which  ^cts  the  present  caption  purports  to  amend,  was  as  fol- 
lows: "Said  government  shall  have  the  power  to  pass  all 
laws  to  preserve  the  health  of  the  taxing  district;  to  define, 
prevent  and  remove  nuisances  within  the  taxing  district;  and 
for  a  distance  of  one  mile  outside  of  the  same ;  to  make  quar- 
antine laws  and  enforce  the  same  within  ten  miles  of  the  tax- 
ing district." 

We  are  not  aware  that  these  special  provisions  of  the  acts 
referred  to  have  ever  been  drawn  in  question.  The  acts  them- 
selves, with  their  several  amendments,  have  been  the  subject  of 
numerous  adjudications,  and,  so  far  as  questions  have  been 
made  upon  them,  the  acts  have  been  unheld. 

In  Chicago  Packing  and  Prov.  Co.  v.  Chicago,  88  111.  221, 
30  Am.  Rep.  545,  an  act  was  upheld  which  conferred  upon 
cities  and  villages  the  power  to  regulate  establishments  en- 
gaged in  slaughtering  animals  for  the  distance  of  one  ***  mile 
beyond  their  corporate  limits,  even  if  that  should  lap  over 
and  embrace  a  portion  of  the  territory  comprised  in  the 
boundaries  of  another  municipality:  1  Dillon  on  Municipal 
Corporations,  sees.  184,  note  4,  3d  ed.,  212. 

In  the  same  volume  (section  144)  it  is  said  by  the  author: 
"The  general  nature  and  scope  of  the' authority,  as  it  is  not 
infrequently  bestowed,  are  well  illustrated  by  a  case  in  !Mary- 
land.  By  its  charter  the  city  of  Baltimore  was  vested  with 
'full  power  and  authority  to  enact  all  ordinances  necessary 
to  preserve  the  health  of  the  city,  prevent  and  remove  nui- 
sances, and  to  prevent  the  introduction  of  contagious  diseases 
within  the  city  and  within  three  miles  of  the  same.'  Com- 
menting on  this  provision  of  the  charter,  the  court  of  appeals 
say:  *The  transfer  of  this  salutary  and  essential  power  is 
given  in  terms  as  explicit  and  comprehensive  as  could  have 
been  used  for  such  a  purpose.  To  accomplish,  within  the 
specified  territorial  limits,  the  objects  enumerated,  the  cor- 
porate authorities  were  clothed  with  all  the  legislative  pow- 
ers which  the  general  assembly  could  have  exercised.  Of  the 
degree  of  necessity  for  such  municipal  legislation  the  mayor 
and  city  council  of  Baltimore  were  the  exclusive  judges.  To 
their  sound  discretion  is  committed  the  selection  of  the  means 
and  manner  (contributory  to  the  end)  of  exercising  the  powers 
which  they  might  deem  requisite  to  the  accomplishment  of 
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the  objects  of  which  they  were  made  the  guardians.  '*To 
prevent  the  introduction  ^**  of  contagious  diseases  within 
the  city,  and  within  three  miles  of  the  same,"  they  might 
impose  heavy  penalties  on  the  captain,  owner,  or  consignee 
of  any  ship  or  other  vessel  entering  the  port  of  Baltimore,  on 
board  of  which  smallpox  or  other  contagious  diseases  might 
prevail;  or  they  might  seek  the  accomplishment  of  their  ob- 
ject by  causing  the  vessel  and  all  persons  to  be  taken  posses- 
sion of  and  controlled  until  their  purification  and  disinfection 
were  effected,  and  impose  on  the  captain,  owner  or  consignee 
the  payment  or  reimbursement  of  all  the  expenses  incurred  by 
such  proceedings ;  or  they  might  adopt  at  the  same  time  both 
suggested  remedies,  if  for  the  successful  and  faithful  execu- 
tion of  their  powers  they  deemed  it  necessary  to  do  so'  "; 
citing  Harrison  v.  Mayor  of  Baltimore,  1  Gill,  264. 

In  section  354  it  is  said:  ** By-laws  made  by  municipal  cor- 
porations, with  respect  to  a  liberty  or  franchise  granted  them 
with  local  jurisdiction  beyond  the  limits  of  the  municipality, 
are  as  binding  upon  the  persons  going  into  the  liberty  as  the 
by-laws  of  the  city  upon  those  who  come  within  its  walls." 

In  2  Abbott  on  Municipal  Corporations,  pages  1383,  1384, 
it  is  said:  ''Municipal  ordinances  or  resolutions  can  have  no 
extraterritorial  force  or  effect,  and  this  is  true  even  in  cases 
where  a  municipality  may  have  acquired  property  outside 
its  geographical  limits.  ...  It  is,  of  course,  within  the  power 
of  the  state  legislature  to  authorize  *^^  subordinate  corpora- 
tions to  pass  ordinances  or  laws  which  shall  have  a  restricted 
effect  beyond  their  limits.  This  has  been  done  in  some  cases 
for  the  purpose  of  enabling  a  particular  municipal  corpora- 
tion to  suppress  nuisances  detrimental  to  the  public  health 
and  morals." 

In  1  Dillon  on  Municipal  Corporations,  section  366,  how- 
ever, it  is  said:  "No  implied  power  to  pass  by-laws,  and  no 
express  general  grant  of  the  power,  can  authorize  a  by-law 
which  conflicts  either  with  a  national  or  state  constitution,  or 
with  the  statute  of  the  state,  or  with  the  general  principles 
of  the  common  law  adopted  or  in  force  in  the  state." 

The  same  author  says:  "It  is  to  secure  and  promote  the 
public  health,  safety  and  convenience  that  municipal  cor- 
porations are  so  generally  and  so  liberally  endowed  with 
power  to  prevent  and  abate  nuisances.  This  authority  may 
be  constitutionally  conferred  on  the  incorporated  place,  and 
it  authorizes  its  council  to  act  against  that  which  comes  within 
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the  legal  notion  of  a  nuisance ;  but  such  power,  conferred  in 
general  terms,  cannot  be  taken  to  authorize  the  extrajudicial 
condemnation  and  destruction  of  that  as  a  nuisance  which, 
in  its  nature,  situation,  or  use,  is  not  such.  Speaking  upon 
this  subject  in  a  very  recent  case,  where  a  city,  under  author- 
ity to  prevent  and  restrain  encroachments  on  rivers  running 
through  it,  commenced  summary  proceedings  to  remove  a 
private  wharf,  '***  an  eminent  judge  uses  this  language: 
'But  the  mere  declaration  by  the  city  council  that  a  certain 
structure  was  an  encroachment  or  obstruction  did  not  make 
it  so;  nor  could  such  declaration  make  it  a  nuisance,  unless 
it  in  fact  had  that  character.  It  is  a  doctrine  not  to  be  tol- 
erated in  this  county  that  a  municipal  corporation,  without 
any  general  laws  either  of  the  city  or  of  the  state,  within 
which  a  given  structure  can  be  shown  to  be  a  nuisance,  can, 
by  the  mere  declaration  that  it  is  one,  subject  it  to  removal 
by  any  person  supposed  to  be  aggrieved,  or  even  by  the  city 
itself.  This  would  place  every  house,  every  business,  and  ail 
the  property  in  the  city  at  the  uncontrolled  wiU  of  the  tem- 
porary local  authorities'  '*:  Section  374. 

By  recurring  to  the  provisions  of  article  3,  section  3,  above 
quoted,  it  is  seen  that  the  ** officers"  and  ** agents"  of  the  city 
are  given  the  power,  within  the  city  and  for  the  space  of  ten 
miles  beyond  the  city  limits,  **to  enter  into  and  examine  all 
dwellings"  and  ** buildings, "  to  ascertain  their  condition  for 
health,  cleanliness,  and  safety;  to  **take  down  and  romove 
buildings,  walls  or  superstructures  that  are,  or  may  become, 
dangerous,  or  require  owners  to  remove  or  put  them  in  a 
safe  and  secure  condition,  at  their  own  expense";  that  these 
officers  or  agents  **may  direct  and  regulate  the  building  and 
maintenance  of  partition,  parapet  and  fire  walls,  partitions, 
fences,  ovens,  smokestacks,  stove  flues,  hot-air  flues,  fireplaces, 
boilers,  kettles,  stovepipes,  and  the  erection  and  cleaning  of 
chimneys." 

^^'^  It  is  observed  that  the  following  remarkable  provision 
is  added:  **And  the  president,  whenever  in  his  opinion  a 
nuisance  exists  upon  public  or  private  property,  or  whenever 
a  nuisance  has  been  so  declared  by  ordinance,  is  authorized 
to  abate  and  remove  such  nuisance  and  the  cause  thereof  in  a 
summary  manner,  at  the  cost  of  the  owner  or  occupant  of 
the  premises  where  the  nuisance  or  cause  thereof  may  be,  and 
for  that  purpose  may  enter  and  take  possession  of  any  prem- 
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« 
ises  or  property  where  such  nuisance  may  exist  or  be  pro- 
duced." 

Of  these  extraordinary  provisions  it  is  to  be  noted  that  the 
powers  of  the  president  and  of  the  other  "officers"  and  agents 
of  the  city  are  not  to  be  defined  or  controlled  by  ordinance. 
It  is  noted,  as  to  the  president,  the  power  is  expressly  given 
to  him  to  act  upon  his  own  opinion — *' whenever  in  his  opin- 
ion ' ' — as  to  the  existence  of  a  nuisance  upon  public  or  private 
property.  In  section  1  of  article  3  it  is  provided:  **That  all 
powers  conferred  upon  the  city  by  the  charter  shall  be  exer- 
cised by  ordinance,  except  as  otherwise  provided  in  this  char- 
ter,  and  the  president  and  municipal  council  shall  have  power 
by  ordinance,  not  inconsistent  with  the  constitution  and  laws 
of  this  state,  and  subject  to  the  limitations  expressed  in  this 
charter."  Then  follow  thirty-nine  subsections,  setting  forth 
what  may  be  done  by  ordinance.  Next  follows  section  2  of 
the  same  article,  concerning  the  apportionment  of  revenue 
annually  by  ordinance.  After  these  come  the  extraordinary 
provisions  which  we  have  **®  quoted  and  which  attempt  to 
vest  in  the  president  and  the  other  ** officers  and  agents"  of 
the  city  unlimited  and  irresponsible  power  over  the  property 
and  estates,  not  only  of  every  soul  in  the  city  of  Memphis,  but 
within  a  radius  of  ten  miles  beyond  the  boundaries  of  the 
city — ^the  power  to  vex  and  harass  any  and  every  man,  or 
woman,  or  child,  even,  on  whose  property  they  may  choose 
to  impose  burdensome  restrictions ;  the  power  even  to  destroy 
the  property  of  any  citizen  of  Memphis,  or  of  anyone  living 
within  ten  miles  of  Memphis.  These  vast  powers  are  not  to 
be  defined,  directed  or  controlled  by  ordinance.  The  presi- 
dent and  the  other  officers  and  agents  of  the  city  are  them- 
selves to  decide  upon  these  matters,  and  to  ret  upon  their 
decisions,  and  to  impose  burdens  or  destroy  property  as  they 
may  deem  best;  that  is,  upon  these  subjects  they  hold  all 
legislative,  judicial,  and  executive  powers — ^that  is  to  say, 
arbitrary  power.  Such  provisions  cannot  be  upheld  in  a  free 
country.  No  man  is  wise  enough  or  good  enough  to  be  vested 
with  arbitrary  power  over  the  property  of  his  fellow  citizens. 
No  body  of  men,  composing  a  municipal  council  or  other  or- 
ganization, is  wise  enough  or  good  enough  to  be  intrusted  with 
such  power.  The  provisions  which  give  these  powers  are  in 
violation  of  section  8  of  article  1  of  our  state  constitution, 
which  provides:  **That  no  man  shall  be  taken  or  imprisoned, 
or  disseised  of  his  freehold,  liberties  or  privileges,  or  outlawed, 
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or  exiled,  or  in  any  manner  destroyed  or  deprived  of  his  life, 
liberty  or  property,  but  by  the  judgment  **®  of  his  peers  or 
the  law  of  the  land."    They  are  therefore  void. 

The  extraordinary  and  baleful  character  of  the  provisions 
which  we  have  declared  void  is  emphasized,  when  we  compare 
them  with  the  powers  given  upon  the  same  general  subjects  in 
section  1,  subsection  17,  article  3,  which  are  to  be  exercised 
by  ordinance.  In  subsection  17  power  is  given  to  the  munic- 
ipal council  by  ordinance  "to  establish  and  enforce  quaran- 
tine laws  and  regulations;  to  prevent  the  introduction  and 
spread  of  contagious  diseases  in  the  city  and  within  ten  miles 
thereof;  ....  to  prohibit,  remove  or  regulate  the  erection 
of  soap  factories,  stockyards,  slaughter-houses,  pigpens,  cow 
stables,  dairies,  coal  oil  and  vitriol  factories,  and  all  other  fac- 
tories which  the  municipal  council  may  by  ordinance  declare 
to  be  nuisances,  within  prescribed  limits  in  the  city  and  within 
two  miles  thereof." 

In  this  section  it  is  perceived  that  the  powers  conferred 
within  the  radius  of  ten  miles  beyond  the  boundaries  of  the 
city  are  for  quarantine  purposes  simply,  as  in  chapter  11, 
page  15,  acts  of  1879,  and  that  the  powers  here  conferred 
within  the  two-mile  limit  beyond  the  corporate  boundaries 
are  most  of  them  of  the  special  character  sanctioned  by  the 
authorities  for  the  protection  of  municipalities  against  fac- 
tories dangerous  to  the  health  of  a  city.  We  do  not  think, 
however,  that  the  legislature  could  constitutionally  empower 
a  city  by  ordinance  to  prohibit  "pigpens,  cow  stables,  and 
dairies"  for  two  miles  beyond  the  city  limits.  For  the  same 
reason  we  ^^^  are  of  the  opinion  that  the  provision  contained 
in  article  1,  section  3,  is  void,  so  far  as  it  purports  to  confer 
power  beyond  the  city  limits.  That  provision  reads :  The  city 
"may  have  and  exercise  within  the  city  limits,  and  for  two 
miles  outside  thereof,  all  governmental  powers  and  police 
powers,  subject  to  the  limitations  prescribed  by  the  constitu- 
tions and  laws  of  the  state  and  of  the  United  States."  The 
last  clause,  beginning  with  the  words,  "subject  to  the  limita- 
tions," etc.,  means  nothing,  since  all  municipal  ordinances 
are  by  their  very  nature,  and  the  subordinate  character  of 
municipalities  as  compared  with  the  nation  and  the  state, 
subject  to  the  limitations  prescribed  by  the  constitution  and 
laws  of  the  state  and  of  the  United  States.  The  provision, 
with  this  surplusage  elided,  is  simply  that  the  city  may  have 
and  exercise,  not  only  within  the  city  limits,  but  for  two  miles 
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outside  thereof,  "all  governmental  powers  and  police  pow- 
ers." We  have  seen  that,  ex  necessitate,  a  limited  police 
power  may  be  granted  ,to  municipalities  over  a  small  section 
of  country  surrounding  their  boundaries  for  their  protection 
against  nuisances,  and  to  safeguard  the  health  of  the  people 
residing  in  them;  but  even  this  is  hard  to  justify  on  any  prin- 
ciple other  than  that  the  municipality  is  in  such  matters  the 
agent  of  the  state  itself  for  the  protection  of  the  people  of 
the  state.  But  that  agency  cannot  be  used  as  a  basis  for  con- 
ferring power  upon  municipalities  over  territory  outside  of 
them  any  further  than  bare  necessity  requires.  Certain  it  is 
there  can  be  no  justification  '^"^for  extending  over  an  out- 
side strip  of  country,  two  miles  in  width,  or  of  any  less  width, 
all  the  governmental  powers  of  the  city,  or  even  all  the  police 
powers  of  the  city.  The  delegation  of  such  extensive  power 
is  in  violation  of  at  least  two  sections  of  the  constitution.  The 
exercise  of  governmental  powers  over  the  people  embraced 
within  any  area  or  territory  necessarily  involves  control  to  a 
very  material  degree  over  their  persons  and  property.  The 
control  in  the  present  instance  is  given,  not  to  anyone  chosen 
or  elected  by  the  people  over  whom  they  are  to  exercise  domin- 
ion, but  to  the  officers  of  a  foreign  body,  chosen  for  the  service 
of  that  body,  and  not  for  the  people  to  be  affected  by  the 
powers  given.  No  other  people  of  the  state  are  so  burdened, 
and  no  other  city  is  so  favored  with  dominion  beyond  its 
borders.  The  necessary  effect  of  such  legislation,  if  valid, 
would  be  to  subject  the  property  of  the  people  inside  of  the 
strip  referred  to  to  the  taxing  power  of  the  city  of  Memphis, 
which  would  result  in  taking  their  property  for  the  use  of 
the  city,  from  the  application  of  which  they  could  derive  no 
benefit.  It  would  also  impose  upon  them  the  whole  burden 
of  the  police  powers  of  the  city,  to  be  exercised  for  the  bene- 
fit of  the  latter,  and  thereby  would  they  be  caused  to  bear 
a  weight  borne  by  no  other  people  of  the  state.  We  need  not 
consider  whether  the  legislature  would  have  the  power  to  im- 
pose such  burdens  upon  the  people  living  near  to  all  of  the 
other  cities  and  towns  of  the  state,  since  such  general  legis- 
lation would  immediately  *^*  produce  an  uprising  which 
would  insure  its  repeal.  But  upon  the  general  question  we 
do  not  hesitate  to  say  that  the  legislature  has  no  more  power 
to  take  the  property  of  one  man  and  give  it  to  a  corporation, 
municipal  or  otherwise,  than  it  has  to  give  his  property  to 
another  citizen  i  and  no  more  has  it  power  to  impose  burdens 
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upon  the  citizen  in  favor  of  a  municipal  corporation  of  which 
he  is  not  a  member  than  it  has  to  impose  burdens  upon  him 
in  behalf  of  another  man  who  has  rendered  to  him  no  equiv- 
alent. For  the  reasons  above  given,  we  think  that  the  clause 
under  examination  is  in  violation  of  both  article  1,  section  8 
of  the  constitution,  and  also  of  article  11,  section  8. 

We  do  not  think  there  is  any  force  in  the  objection  that 
the  act  in  question  gives  to  the  city  the  power  to  establish 
public  schools  within  its  borders.  This  is  a  matter  that  may 
be  properly  included  within  municipal  powers:  Ballentine  v. 
Mayor  and  Aldermen  of  Pulaski,  15  Lea,  633;  1  Abbott  on 
Municipal  Corporations,  p.  702;  2  Abbott  on  Municipal  Cor- 
porations, p.  1219;  3  Abbott  On  Municipal  Corporations,  p. 
2378  et  seq. 

Article  5  is  entitled  ''Revenue — Taxation.'*  Under  this 
article  sections  11,  23  and  24,  also  46  and  51,  are  attacked  as 
unconstitutional. 

Section  11  reads  as  follows:  "Sec.  11.  Be  it  further  en- 
acted, that  the  assessor  shall  return,  on  his  assessment-book 
of  real  property,  in  tabular  form,  each  parcel  of  real  estate 
subject  to  taxation,  with  the  description  and  value  thereof,  and 
in  separate  column  the  value  attached  by  the  assessor  to  each 
^*®  parcel  or  description,  with  the  name  of  the  owner,  if 
known.  When  any  property  is  not  laid  off  in  lots  or  blocks, 
the  assessor  shall  describe  same  by  any  pertinent  description, 
and  for  the  purpose  of  such  description  he  may  require  the 
owner  thereof  to  furnish  such  description.  It  shall  be  the 
duty  of  all  owners  of  property,  not  so  laid  off  in  lots  or  blocks, 
to  furnish  to  the  assessor  a  sufficient  description  thereof,  and 
in  case  of  the  failure  of  any  such  owner  to  furnish  such  de- 
scription at  least  fifteen  days  before  the  time  fixed  for  the 
return  of  the  assessment,  the  assessor  may  require  the  city 
engineer  to  make  and  return  to  him  a  survey  of  such  property 
and  the  expenses  of  suck  survey  shall  be  returned  by  the 
assessor,  together  tuith  his  assessment  of  the  property,  and 
shall  be  added  to  the  tax  to  be  levied  upon  the  property  and 
collected  as  a  part  thereof." 

So  much  of  the  foregoing  section  as  is  underscored  or  ital- 
icized violates  article  2,  sections  28,  29  of  the  state  constitu- 
tion, which  require  equality  and  uniformity  in  taxation. 
Section  28  provides  that  **all  property  shall  be  taxed  accord- 
ing to  its  value,  that  value  to  be  ascertained  in  such  manner 
as  the  legislature  shall  direct,  so  that  taxes  shall  be  equal  and 
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uniform  throughout  the  state.*'  Section  29  provides  that 
municipal  taxes  shall  be  imposed  ''upon  the  principles  estab- 
lished in  regard  to  state  taxation."  It  is  not  sufficient  merely 
that  all  persons  within  the  city  may  be  burdened  with  the 
additional  expense  referred  to  in  the  section  quoted.  No- 
where else  in  the  state  is  this  burden  imposed  upon  taxpayers ; 
"***  that  is,  the  burden  of  paying  the  expenses  of  a  survey 
made  by  the  taxing  power.  The  imposition  of  such  a  burden 
violates  the  general  principle  of  uniformity  and  equality  pre- 
scribed by  the  constitution,  since  the  matter  of  description  is 
not  local  to  any  city  or  town,  but  is  a  general  requirement 
covering  the  whole  state. 

The  next  section  complained  of  reads  as  follows:  "Sec. 
23.  Be  it  further  enacted,  that  if  anyone  against  whom  a  per- 
sonal tax  is  assessed,  and  which  is  due  and  unpaid,  whether 
the  same  shall  be  delinquent  or  not,  shall  have  removed  out 
of  the  city,  or  shall  be  about  to  remove  out  of  the  city,  or  shall 
have  removed  or  be  about  to  remove  his  personal  property 
out  of  the  city,  it  shall  be  the  duty  of  the  city  treasurer  or  tax 
receiver  at  once  to  proceed  to  collect  such  personal  tax  by 
distress  sale  of  any  personal  property  of  such  person  that 
shall  be  found  in  the  city  of  Memphis,  as  provided  in  the  pre- 
ceding section  of  this  article  for  the  distress  and  sale  of  per- 
sonal property  for  delinquent  personal  taxes." 

This  section  is  in  violation  of  article  11,  section  8  of  the 
state  constitution.  That  section  provides:  **The  legislature 
shall  have  no  power  to  suspend  any  general  law  for  the  benefit 
of  any  particular  individual;  nor  to  pass  any  law  for  the 
benefit  of  the  individuals  inconsistent  with  the  general  laws 
of  the  land;  nor  to  pass  any  law  granting  to  an  individual 
or  individuals  rights,  privileges,  immunities  or  exemptions 
other  than  such  as  may  be  by  the  same  law  extended  to  any 
member  of  the  ^^^  community  who  may  be  able  to  bring  him- 
self within  the  provisions  of  such  law." 

It  is  true  that  the  legislature  has  power  to  grant  special 
charters  to  municipal  corporations,  and  may,  in  general,  in- 
clude within  those  charters  such  peculiar  provisions,  not  in 
conflict  with  the  constitution,  as  may  be  needed  for  the  con- 
venience and  well-being  of  the  particular  community.  But 
where  these  provisions  are  so  general  as  to  fall  within  a  classi- 
fication common  to  all  the  citizens  of  the  state,  there  can  be 
no  justification  for  erecting  a  single  city  into  a  class  by  itself, 
with  provisions  more  onerous  than  are  imposed  upon  all  other 
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citizens  occupying  the  same  situation,  or  more  advantageous. 
It  was  so  held  many  years  ago,  in  a  case  cited  infra,  where 
the  legislature  attempted  to  exonerate  the  city  of  Memphis 
from  the  burden  of  executing  cost  or  appeal  bonds.  By  the 
general  laws  of  the  state,  applicable  to  all  citizens,  tax  officers 
are  permitted  to  distrain  for  delinquent  taxes.  Nowhere  else 
in  the  state  are  they  permitted  to  distrain  for  tax  not  delin- 
quent, except  in  the  city  of  Memphis  under  the  section  above 
quoted.  The  said  section  creates  an  unconstitutional  dis- 
crimination in  favor  of  the  city  of  Memphis,  and  thus  is  in 
violation  of  the  section  of  the  constitution  above  referred  to. 
It  imposes  upn  the  citizens  of  Memphis  a  burden  nowhere 
else  imposed,  and  is  in  violation  of  article  1,  section  8  of 
the  constitution.  There  can  be  no  good  reason  for  singling 
out  the  city  of  Memphis  for  these  discriminations. 

420  j^j^Q  j^Q^^  section  complained  of,  so  far  as  need  be 
quoted,  reads  as  follows:  ** Section  24.  Be  it  further  enacted 
that  if  any  tax,  interest,  or  cost  shall  remain  unpaid  on  the 
first  day  of  September  on  any  share  or  shares  of  stock  of  any 
corporation,  the  shares  of  which  are  taxable  under  this  char- 
ter, or  any  ordinance  of  the  city,  it  shall  be  the  duty  of  the 
city  treasurer,  or  tax  receiver,  to  sell  such  share  or  shares  to 
the  highest  bidder,*'  etc. 

By  section  21  the  first  day  of  July  is  made  the  day  of  de- 
linquency as  to  taxes  on  all  other  kinds  of  property.  The 
constitutional  objection  suggested  is  that  an  unreasonable 
discrimination  is  made  in  favor  of  holders  of  shares  of  stock 
in  corporations,  by  giving  to  these  persons  until  the  first 
day  of  September.  We  think  this  objection  is  well  taken, 
and  makes  the  section  referred  to  (section  24)  unconstitu- 
tional as  in  violation  of  article  11,  section  8  of  the  constitu- 
tion: Stratton  Claimants  v.  Morris  Claimants,  89  Tenn,  497, 
24  Am.  St.  Eep.  625,  15  S.  W.  87,  12  L.  R.  A.  70. 

The  next  section  complained  of  is  the  following:  "Sec. 
46.  Be  it  further  enacted  that  in  any  suit  or  proceeding 
involving  or  in  any  manner  calling  in  question  the  title  or 
right  of  the  grantee  in  a  tax  deed,  or  those  claiming  under 
lien  of,  to,  or  in  the  real  property  conveyed,  or  purporting 
to  be  conveyed,  by  such  tax  deed,  executed  substantially  as 
provided  in  the  preceding  section,  the  person  claiming  title 
adverse  to  the  title  conveyed  or  purporting  to  be  conveyed, 
by  such  tax  deed,  ^'^  shall  be  required  to  prove,  in  order  to 
defeat  said  tax  deed,  either  that  the  taxes,  interest  and  costs 
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were  paid  before  the  sale;  that  the  real  property  therein 
described  was  not  subject  to  taxation  for  the  year  or  years 
stated  in  the  deed;  that  the  real  property  therein  described 
had  been  redeemed  from  the  sale  at  the  date  of  the  deed,  or 
the  tender  of  the  redemption  money  had  been  made  to  the 
city  treasury  b^ore  the  execution  and  delivery  of  the  deed,  in 
accordance  with  the  provisions  of  this  article,  and  that  such 
redemption  was  had  or  attempted  to  be  had  for  the  use  and 
benefit  of  the  person  having  the  right  of  redemption  under 
this  article;  and  if  any  person  claiming  title  under  a  tax 
deed  executed  substantially  as  provided  for  in  the  preceding 
section  shall  be  defeated  in  any  suit  or  proceeding  by  or 
against  him  for  the  recovery  of  the  real  property  conveyed, 
or  purporting  to  be  conveyed,  by  such  tax  deed,  the  successful 
claimant  shall  be  adjudged  to  pay  such  person  claiming  under 
such  tax  deed  the  full  amount  of  all  money  paid  by  the  pur- 
chaser at  the  tax  sale  for  such  real  property,  together  with 
interest  at  the  rate  of  twelve  per  cent  per  annum;  and  also 
the  amount  of  taxes — state,  county,  municipal,  general,  or 
special — paid  by  the  purchaser,  his  heirs,  or  assigns  after  the 
date  of  the  certificate  of  purchase,  with  the  same  rate  of  in- 
terest per  annum,  together  with  the  costs  of  tax  deed  and 
fees  for  recording  the  same;  also  the  total  costs  of  all  im- 
provements made  thereon,  and  all  costs  in  the  case,  which 
judgment  shall  be  a  lien  upon  the  real  property  in  contro- 
versy, and  shall  *^®  bear  interest  at  the  same  rate  per  an- 
num, and  may  be  enforced  by  execution  or  sale  as  in  other 
cases  of  judgments  and  decrees  of  such  court  against  the 
land  in  controversy." 

Under  the  foregoing  section,  if  any  citizen's  property  has 
been  unlawfully  subjected  to  a  tax  sale,  and  he  shall  sue 
such  unlawful  holder  of  this  property  and  defeat  him  in  the 
litigation,  he  must  nevertheless  pay  to  his  defeated  adversary 
whatever  price  the  latter  may  have  paid  at  such  unlawful 
sale;  and  not  only  this,  but  he  must  pay  him  twelve  per 
cent  interest  per  annum;  and  not  only  this,  but  any  state, 
county,  municipal,  general  or  special  taxes  which  such  illegal 
purchaser  may  have  paid  and  in  addition  twelve  per  cent  on 
these  amounts ;  and  not  only  this,  but  the  costs  of  the  unlaw- 
ful tax  deed  and  fees  for  recording  it ;  and  not  only  this,  but 
the  total  cost  of  all  improvements  which  the  unlawful  pur- 
chaser may  have  made  upon  the  property  of  the  lawful  owner ; 
and  not  only  this,  but  all  the  costs  of  the  case  in  which  he 
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has  defeated  the  unlawful  holder  of  his  property.  All  these 
sums,  with  accumulated  interest,  are  made  a  lien  upon  the 
lawful  owner's  property,  and  the  same  is  to  be  subjected  to 
sale  for  the  exoneration  of  these  sums  imposed. 

The  foregoing  section  is  unconstitutional  and  void,  in  that 
it  creates  an  unreasonable  discrimination  in  fjivor  of  the  city 
of  Memphis  as  a  means  of  collecting  its  taxes,  and  also  in 
favor  of  purchasers  at  tax  sales  under  the  authority  of  said 
city,  in  violation  of  article  11,  section  8  of  the  constitution 
of  the  state.  It  is  also  unconstitutional  ^^  as  placing  an 
unreasonable  burden  upon  the  taxpayers  of  the  city  of  Mem- 
phis, in  violation  of  article  1,  section  8  of  the  constitution. 
It  is  also  unconstitutional  as  in  violation  of  that  implied  re- 
striction of  the  state  constitution  which  provides  that  the 
private  property  of  one  citizen  shall  not  be  taken  from  him 
and  given  to  another.  Such  a  statute  cannot  be  the  law  of 
the  land:  Stratton  Claimants  v.  Morris  Claimants,  89  Tenn. 
535,  24  Am.  St  Rep.  625,  15  S.  W.  87,  12  L.  R.  A.  70.  It 
is  to  be  observed  that  the  section  just  quoted  does  not  limit 
the  ground  on  which  the  claimant  under  the  tax  deed  may  be 
defeated.  It  is  observed  that  the  language  is  as  general  as 
it  can  be  made:  ''If  any  person  claiming  title  under  a  tax 
deed,  executed  substantially  as  provided  for  in  the  preceding 
section,  shall  be  defeated  in  any  suit  or  proceeding  by  or 
against  him  for  the  recovery  of  the  real  property  conveyed 
or  purporting  to  be  conveyed,  by  such  tax  deed,  the  success- 
ful claimant  shall  be  adjudged  to  pay  such  person  claiming 
under  such  tax  deed  the  full  amount  of  all  money  paid  by 
the  purchaser  at  the  tax  sale  for  such  real  property,  together 
with  interest  at  the  rate  of  twelve  per  cent  per  annum.'* 
Under  this  section  the  owner,  the  lawful  owner  of  the  prop- 
erty, would  be  onerated  with  the  duty  of  making  payment 
to  the  unlawful  purchaser  of  the  amount  of  his  bid  and 
twelve  per  cent  interest,  and  of  removing  all  of  the  other 
burdens  appearing  in  the  subsequent  part  of  the  section,  even 
though  he  should  defeat  the  claimant  to  his  property  by 
showing  that  he  ^^^  himself  had  already  paid  the  taxes  on 
the  property  before  the  sale,  or  by  proving  that  his  prop- 
erty was  not  subject  to  taxation  for  the  year  or  years  stated 
in  the  deed;  that  is  to  say,  no  matter  how  illegal  or  unjust 
the  sale  may  have  been,  the  owner  of  the  property  is  bound 
to  shoulder  all  of  the  consequences  arising  out  of  the  mutual 
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mistake  of  the  city  and  the  purchaser  at  the  tax  sale,  and 
this   although  the  lawful  owner  is  wholly  blameless. 

The  next  section  complained  of  reads  as  follows:  ''Sec.  51. 
Be  it  further  enacted  that  each  assessment,  land  tax-book,  or 
personal  tax-book,  notice,  advertisement,  book  of  sale,  certifi- 
cate of  purchase,  deed,  paper,  and  dociunent  of  every  nature 
and  description,  made  or  executed  under  or  pursuant  to  this 
article,  shall  be  liberally  construed,  to  effect  the  purposes 
and  objects  of  this  article,  and  in  determining  the  validity 
thereof.  No  error  or  irregularity  in  any  assessment,  land 
tax-book,  personal  tax-hook,  notice,  advertisement,  hook  of 
sales,  certificate  of  purchase,  deed,  paper,  or  document  afore- 
said,  relating  to  the  assessment,  levy,  or  collection  of  the  taxes 
of  the  city,  shall  in  any  manner  affect  or  impair  the  validity 
of  any  sale  or  other  proceeding  for  their  collection.  This 
charter  shall  be  taken  and  held  to  be  a  full  and  sufficient 
notice  of  all  acts  and  proceedings  for  the  assessment,  levying, 
and  collecting  of  the  taxes  of  the  city  of  Memphis." 

The  taxing  power  is  necessary  to  the  life  of  all  governments, 
but  there  are  some  limits  even  upon  a  sovereign  "***  state. 
The  assessment  is  the  foundation  of  the  claim  of  the  govern- 
ment, whether  it  be  of  the  state  or  of  a  municipality,  against 
the  citizen,  of  the  particular  amount  claimed  by  it  as  taxes 
against  him  for  any  year.  A  law  providing  that  this  sum 
shall  be  due  no  matter  what  error  there  may  be  in  the  assess- 
ment is  simply  the  means  of  placing  the  property  of  the  citi- 
zen within  the  uncontrolled  discretion  of  the  persons  who  for 
the  time  being  may  wield  the  taxing  power.  It  is  therefore 
an  instrumentality  for  taking  the  property  of  the  citizen  with- 
out due  process  of  law,  and  is  unconstitutional  and  void. 

The  next  section  complained  of  is  section  7  of  article  8. 
That  section  reads  as  follows:  **Sec.  7.  Be  it  further  enacted 
that  the  city,  in  taking  appeals  or  prosecuting  a  writ  of  error 
in  any  judicial  proceeding,  shall  give  bond  as  required  by 
law,  but  it  is  hereby  released  from  the  obligation  of  law  to 
furnish  security  therefor.  Every  such  bond  shall  be  executed 
by  the  president  in  the  name  of  the  city  and  under  the  cor- 
porate seal  thereof,  and  shall  be  taken  in  all  courts  of  this 
state  as  a  full  and  complete  compliance  with  the  law  in  such 
cases." 

An  act  of  the  legislature  embodying  the  substance  of  the 
foregoing  section  was  held  unconstitutional  and  void,  as  in 
violation  of  article  11,  section  8  of  the  constitution  as  far 
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back  as  the  April  term  of  this  court  in  the  year  1877:  See 
City  of  Memphis  v.  Fisher,  9  Baxt.  -*«*  239.  The  section 
above  quoted  must  therefore  be  declared  unconstitutionaL 

Objection  is  made  to  subsection  6  of  section  1  of  article 
3.  This  subsection  provides  that  the  municipal  council  shall 
**have  exclusive  power  to  license  ferries  and  to  regulate  the 
same,  and  the  landing  thereof  within  the  limits  of  the  city, 
and  to  fix  and  prescribe  the  charges  and  fees  for  ferries.'' 

For  the  defendants  it  is  insisted  that  it  is  customary  every- 
where to  grant  such  rights  to  municipal  corporations.  Such 
seems  to  be  the  rule  in  England  and  in  some  of  our  states: 
1  Dillon  on  Municipal  Corporations,  3d  ed.,  sees.  114-116.  In 
this  state,  however,  there  is  a  different  rule.  No  authority 
is  given  in  the  constitution  for  the  delegation  of  such  rights 
to  municipal  corporations.  The  power  of  delegation  is  to  be 
found  in  article  11,  section  9,  which  reads:  ''The  legislature 
shall  have  the  right  to  vest  such  powers  in  the  courts  of  jus- 
tice, with  regard  to  private  and  local  affairs,  as  may  be  ex- 
pedient." This  same  provision  is  found  in  the  constitution 
of  1834,  article  11,  section  8.  Prior  to  the  last-mentioned 
constitution  the  power  had  been  delegated  to  the  county  court : 
Corporation  of  Memphis  v.  Overton,  3  Yerg.  387.  We  do 
not  find  anything  in  that  case  or  in  any  prior  case  set- 
ting forth  the  grounds  of  this  grant.  However,  since  the  con- 
stitution of  1834  and  of  1870  went  into  effect,  the  power  to 
delegate  has  been  ascribed  to  the  section  which  we  have 
quoted ;  or  at  least  the  power  must  be  found  to  reside  there : 
See  Guinn  v.  Eaves,  117  *»»  Tenn.  524,  101  S.  W.  1154,  and 
cases  therein  cited.  The  power  has  been  delegated  to  the 
county  courts  of  the  state,  and  statutes  have  been  passed  reg^u- 
lating  the  right.  There  is  no  authority  in  the  constitution 
for  the  delectation  of  such  powers  to  municipal  corporations. 
The  subsection  quoted  is  therefore  unconstitutional  and  void. 

Objection  is  made  to  subsection  37  of  article  3,  and  to  sec- 
tions 14,  15  and  22  of  article  8. 

Subsection  37  of  article  3  provides  that  the  municipal  coun- 
cil shall  have  power  '*to  locate  and  establish  as  many  voting 
precincts  in  each  ward  as  may  be  necessary  to  accommodate 
the  voters  therein,  and  to  guard  and  protect  the  same,  pro- 
vided that  a  sufiicient  number  of  precincts  be  established  in 
each  ward  so  that  they  shall  conform  to  any  rule  or  regula- 
tion fixed  by  the  county  court  for  holding  state  or  county 
elections/' 


April,  1907.]  Malonb  v.  Williams.  1025 

Subsection  14  of  article  8  reads:  ''That  all  special  elec- 
tions, not  otherwise  provided  for,  shall  be  held  under  such 
regulations  as  may  be  prescribed  by  ordinance." 

Section  15  reads:  ''That  subject  to  the  constitution  and 
laws  of  the  state  governing  the  city,  provisions  may  be  made 
by  ordinance  for  the  holding  of  any  election  for  any  lawful 
purpose,  and  for  conducting  the  same  and  ascertaining  and 
declaring  the  result  thereof,  and  making  a  proper  record  to 
evidence  the  result." 

Section  22  reads:  "That  in  all  municipal  elections  held 
under  this  charter  the  voters  thereat  shall  have  all  the  qual- 
ifications necessary  to  entitle  them  to  vote  for  ***  members 
of  the  general  assembly,  and  must  have  resided  for  six  months 
next  preceding  the  election  in  the  city  of  Memphis." 

For  the  defendants  it  is  insisted  that  the  power  delegated 
has  reference  solely  to  special  franchise  elections  and  not  to 
general  official  elections.  It  is  further  insisted  that  the  elec- 
tion law  of  1897  (Acts  1897,  p.  139,  c.  16)  construed  in  the 
case  of  Gotten  v.  Gowen,  113  Tenn.  175,  80  S.  W.  1087,  does 
not  contemplate  and  make  special  provision  for  franchise 
elections  such  as  are  authorized  by  the  act  of  March  27,  1907, 
under  the  head  of  franchises.  It  is  further  insisted  that  elec- 
tions are  an  incidental  matter  and  belong  naturally  to  munic- 
ipal life. 

We  think  the  learned  counsel  for  the  defendants  incor- 
rectly construe  the  provisions  above  quoted.  Undoubtedly 
the  purpose  of  these  provisions  was  to  place  the  whole  mat- 
ter of  elections  within  the  city  of  Memphis,  both  general  and 
special,  and  of  every  nature,  and  for  all  purposes,  in  the 
municipal  council.  This  is  especially  manifest  from  the  lan- 
guage used  in  section  15  above  quoted:  "Provisions  may  be 
made  by  ordinance  for  the  holding  of  any  election  for  any 
lawful  purpose,  and  for  conducting  the  same,  and  ascertain- 
ing and  declaring  the  result  thereof,  and  making  a  proper 
record  to  evidence  the  result." 

It  is  no  doubt  true,  as  insisted  for  the  defendants,  that  the 
matter  of  elections  is  incidental  to  corporate  life,  '**"^  and 
under  proper  limitations  may  be  conferred  in  a  charter.  But 
the  question  here  goes  deeper.  There  is  a  general  law  of  the 
state  providing  how  elections  shall  be  conducted  in  commun- 
ities having  a  population  of  fifty  thousand  inhabitants  or  over 
according  to  the  federal  census  of  1890,  or  that  may  have 
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at  any  time  thereafter  fifty  thousand  inhabitants  or  over. 
This  general  statute  (Acts  1897,  c.  16,  p.  139)  appli^  to 
all  elections,  state,  county,  and  municipal,  within  the  terri- 
torial designation  above  indicated.  By  this  act  it  is  made 
the  duty  of  the  commissioners  of  registration  to  appoint,  prior 
to  all  elections  held  under  the  provisions  of  the  act,  three 
judges  and  two  clerks  and  the  officer  or  officers  to  hold  such 
election,  ''to  the  exclusion  of  the  sheriffs  and  coroner,  or  other 
officer  or  person  heretofore  possessing  said  power  of  appoint- 
ment of  elections  in  each  ward  and  district,  and  voting  pre- 
cinct of  the  city  or  county  to  which  this  act  applies ;  and  the 
county  court,  mayors,  and.  boards  of  mayor  and  aldermen  and 
sheriffs  in  the  counties  and  cities  within  the  provisions  of 
this  act  are  hereby  devested  of  the  authority  to  appoint  said 
officers,  judges  and  clerks  of  said  election.  All  three  of  the 
judges  shall  not  be  trom  the  same  political  party,  if  persons 
from  different  political  parties  are  willing  to  serve ;  and  they 
shall  be  appointed  from  the  two  political  parties  most  numer- 
ously represented  in  such  ward  or  district.  The  two  clerks 
shall  be  of  different  political  parties,  if  competent  persons 
of  different  political  parties  are  willing  to  serve.  The  judges 
and  clerks  shall  ^^^  be  residents  and  citizens  of  the  ward  or 
district  in  which  the  voting  places  for  which  they  are  ap- 
pointed are  situated.  They  shall  be  appointed  within  sixty 
days  prior  to  the  election,  and  in  due  time  to  serve  thereat." 

It  is  further  provided  in  the  act  referred  to  (the  act  of 
1897) :  "That  it  shall  be  the  duty  of  the  officer  holding  the 
election  to  deliver  the  polls  or  returns  of  the  election  sealed 
as  received  to  the  said  commissioners  of  registration  not  later 
than  12  o'clock  M.  on  the  first  Monday  after  the  election. 
On  the  first  ^Monday  after  the  election  it  shall  be  the  duty  of 
the  commissioners  of  registration  to  compare  the  said  polls 
or  returns  at  the  courthouse,  and  to  certify,  in  writing,  signed 
by  at  least  two  of  them,  the  result  as  shown  by  said  polls  or 
returns,  and  to  deliver  said  certificate  to  each  person  elected 
at  said  election." 

It  is  further  provided  ''that  said  commissioners  of  regis- 
tration shall  cause  a  true  copy  of  all  the  polls  or  poll  lists 
used  at  or  in  every  regular  November  election  to  be  made  out, 
and  when  completed  they  shall  file  the  same  with  the  clerk 
of  the  county  court  to  be  preserved  as  records  for  the  period 
of  four  years  by  him*" 
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In  the  last  section  of  the  act  it  is  provided:  ''That  the 
duties  imposed  and  the  powers  conferred  herein  upon  the 
commissioners  of  registration  shall  apply  to  all  national,  state, 
county  and  municipal  elections,  and  also  to  all  special  or 
called  elections." 

The  city  of  Memphis  falls  within  the  provisions  of  the  fore- 
going act,  along  with  many  other  communities  in  the  state, 
which  fall  within  the  classification  made  by  ^^'^  this  act.  No 
good  reason  can  be  conceived  why  the  city  of  Memphis  should 
be  elevated  above  the  other  communities  covered  by  the  act, 
or  depressed  below  those  communities,  as  the  case  may  be,  and 
placed  in  a  class  by  itself,  whereby,  in  the  use  of  the  elective 
franchise,  it  is  relieved  of  the  burdens  imposed  upon  other 
communities  by  the  provisions  of  the  act  referred  to,  and  of 
those  acts  which  the  latter  act  amends,  or  why  its  people  should 
be  deprived  of  the  safeguards  vouchsafed  to  other  commun- 
ities by  the  said  act  of  1897  and  its  congeners.  Those  pro- 
visions are  both  burdens  upon  the  official  agencies  employed 
in  the  conduct  of  elections  and  benefits  and  safeguards  to 
the  people  of  the  communities  for  which  they  were  devised. 
The  attempt  to  deprive  the  city  of  Memphis  of  the  benefit 
of  these  provisions  must  be  held  void  as  in  violation  of  article 
1,  section  8  of  the  constitution,  and  of  article  11,  section  8. 

It  is  insisted  that  the  various  provisions  which  have  been 
above  declared  unconstitutional  along  with  certain  other  pro- 
visions now  to  be  mentioned,  constitute  distinct  subjects  not 
embraced  within  the  title  of  the  act  we  have  under  considera- 
tion (the  act  of  March  27,  1907) ;  hence  the  act  is  void,  as  in 
violation  of  article  2,  section  17,  of  the  constitution  of  the 
state.  The  other  provisions  referred  to  in  connection  with  the 
foregoing  provisions  declared  unconstitutional  are  sections  37, 
41  and  44  of  article  5,  relating  to  revenue  and  taxation. 
These  sections  contain  several  provisions  which  cover  state 
and  county  taxes. 

'***  Article  2,  section  17,  so  far  as  necessary  to  be  quoted 
at  this  point,  and  so  far  as  applicable  to  the  inquiry  above 
suggested,  reads  as  follows:  *'No  bill  shall  become  a  law  which 
embraces  more  than  one  subject,  that  subject  to  be  expressed 
in  the  title." 

The  decisions  in  this  state  construing  and  applying  the 
provision  of  the  constitution  just  quoted  are  very  niunerous. 
They  are  as  follows :  State  v.  Hayes,  116  Tenn.  40,  93  S.  W. 
98;  Memphis  v.  Hastings,  113  Tenn.  142,  86  S.  W.  609;  Ar- 
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buckle  Bros.  v.  McCutchen,  111  TeDn.  514,  77  S.  W.  772; 
Nichols  &  Shepherd  Co.  v.  Loyd,  111  Tenn.  145,  76  S.  W. 
911 ;  Saunders  v.  Savage,  108  f  enn.  340,  67  S.  W.  471 ;  Con- 
don V.  Maloney,  108  Tenn.  82,  65  S.  W.  871;  Carroll  v.  Al- 
sup,  107  Tenn.  257,  64  S.  W.  193 ;  State  v.  Town  of  Mcftfinn. 
ville,  106  Tenn.  384,  61  S.  W.  785;  State  ex  rel.  Burkhalter 
V.  Banks,  106  Tenn.  394,  61  S.  W.  778 ;  State  v.  Hoskins,  106 
Tenn.  430,  61  S.  W.  781 ;  State  ex  rel.  Astor  v.  Schlitz  Brew- 
ing Co.,  104  Tenn.  715,  78  Am.  St.  Rep.  941,  59  S.  W. 
1033;  State  v.  Brown,  103  Tenn.  449,  53  S.  W.  727;  State 
V.  Bradt,  103  Tenn.  584,  53  S.  W.  942;  Ryan  v.  Louisville 
&  N.  Terminal  Co.,  102  Tenn.  Ill,  50  S.  W.  744,  45  L.  B. 
A.  303;  Bank  v.  Divine  Grocery  Co.,  97  Tenn.  603,  37 
S.  W.  390 ;  Powers  v.  McKenzie,  90  Tenn.  167,  16  S.  W.  559. 
The  remaining  cases  upon  the  subject  will  be  found  stated, 
examined  and  compared  in  Hardaway  v.  Lilly  (Tenn.  Ch. 
App.  1898),  48  S.  W.  712. 

It  is  insisted  for  defendants  that,  notwithstanding  the 
above-mentioned  unconstitutional  provisions,  the  *^®  residue 
of  the  act  may  still  be  good,  under  the  rule  which  holds  that 
under  some  circumstances  void  or  unconstitutional  provisions 
of  a  statute  may  be  eliminated  and  the  residue  may  still  stand. 
We  have  numerous  cases  in  Tennessee  upon  this  subject. 
They  are:  Fite  v.  State,  114  Tenn.  646,  88  S.  W.  941,  1  L. 
R.  A.,  N.  S.,  520;  State  ex  rel.  Cummings  v.  Trewhitt,  113 
Tenn.  561,  82  S.  W.  480 ;  Lindsay  v.  Allen,  112  Tenn.  637, 
82  S.  W.  171 ;  Weaver  v.  Davidson  County,  104  Tenn.  315, 
334,  59  S.  W.  1105 ;  Jones  v.  Memphis,  101  Tenn.  188,  47  S. 
W.  138 ;  Austin  v.  State,  101  Tenn.  563,  70  Am.  St.  Rep.  703, 
48  S.  W.  305,  50  L.  R.  A.  478 ;  Gribble  v.  Wilson,  101  Tenn. 
612;  State  ex  rel.  Hays  v.  Cummins,  99  Tenn.  682;  State  v. 
Scott,  98  Tenn.  256,  39  S.  W.  1,  36  L.  R.  A.  461;  Reelfoot 
etc.  District  v.  Dawson,  97  Tenn.  151,  36  S.  W.  1041,  34  L. 
R.  A.  725;  Dugger  v.  Mechanics'  &  I.  Ins.  Co.,  95  Tenn.  260, 
261,  32  S.  W.  5,  28  L.  R.  A.  796 ;  Burkholtz  v.  State,  16  Lea, 
71;  Ballentine  v.  Mayor  etc.  of  Pulaski,  15  Lea,  633,  648; 
Franklin  County  v.  Railroad,  12  Lea,  521,  531,  552 ;  State  v. 
Wilson,  12  Lea,  246,  254;  Tillman  v.  Cocke,  9  Baxt.  429; 
Neely  v.  State,  4  Baxt.  174. 

We  shall  postpone  the  determination  of  the  questions  thus 
suggested  until  we  state  the  next  phase  of  the  inquiry  in 
respect  of  the  violation  of  article  2,  section  17  of  the  consti- 
tution.   That  portion  of  section  17  of  article  2  of  the  con- 
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stitution  involyed  in  this  latter  phase  reads  as  follows:  ''AH 
acts  which  repeal,  revive  or  amend  former  laws  shall  recite 
in  their  caption,  or  otherwise,  the  title  or  substance  of  the 
law  repealed,  revived  or  amended.** 

**®  The  title  of  the  act  under  consideration  is  as  follows: 
**An  act  to  modify  and  change  in  certain  respects  the  form 
of  government  of  the  city  of  Memphis  by  abolishing  certain 
municipal  officers,  departments  and  agencies,  and  creating 
others;  to  alter  and  change  some  of  its  powers  and  to  cre- 
ate others;  to  amend  its  existing  charter  or  charters,  or  acts 
of  the  general  assembly,  under  which  it  is  organized  and  ex- 
ists as  a  municipality,  so  as  to  continue  its  existence,  with  a 
more  efficient  form  of  government,  and  with  powers  altered 
and  enlarged,  so  as  to  secure  and  promote  better  government 
and  administration,  and  to  amend  an  act  entitled  'An  act 
to  establish  taxing  districts  in  the  state  and  to  provide  the 
means  of  local  government  for  the  same,'  being  chapter  11, 
acts  of  1879,  and  all  acts  amendatory  thereof;  and  also  to 
amend  chapter  54  of  the  acts  of  1905,  entitled  'A  bill  to  be 
entitled  "An  act  to  establish  taxing  districts  in  this  state, 
and  to  provide  the  means  of  local  govemmeDt  for  the  same,"  * 
the  same  being  chapter  11  of  the  acts  of  1879,  and  all  acts 
amendatory  thereof,  constituting  the  charter  of  the  city  of 
Memphis ;  and  to  better  and  perfect  the  charter  of  said  city 
of  Memphis,  created  by  the  acts  of  assembly  aforesaid." 

Before  entering  into  the  particulars  of  the  question,  we 
shall  state  in  outline  the  general  contentions  of  the  respec- 
tive parties.  For  the  complainants  it  is  insisted  that,  while 
the  caption  purports  an  amendment,  the  body  of  the  act  shows 
a  complete  new  scheme  of  legislation,  covering  the  whole  sub- 
ject, and  thereby  displacing  ***  the  former  acts  composing 
the  charter  of  the  city  of  Memphis ;  in  short,  that,  while  the 
title  purports  simply  an  amendment  of  the  former  charter, 
the  body  of  the  act  contains  a  new  charter,  and  is  therefore 
in  conflict  with  the  caption,  and  consequently  makes  the  whole 
act  void.  For  the  defendants  it  is  insisted  that  the  amend- 
atory purpose  not  only  appears  in  the  caption,  but  in  the 
preamble  following  the  caption,  and  also  in  the  body  of  the 
act,  all  through  it;  hence  that  the  body  of  the  act  is  in  strict 
accord  with  llie  caption. 

There  are  some  general  observations  that  we  deem  perti- 
nent at  this  point,  in  the  nature  of  a  statement  of  the  prin* 
eiples  whieh  should  control  the  investigation. 
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In  the  first  place,  while  the  legislative  history  of  an  act  may 
be  looked  to  as  throwing  light  upon  its  meaning  and  purpose, 
we  do  not  think  that  any  controlling  importance  can  be  at- 
tached to  the  fact  that  the  bill  in  question  was  first  intro- 
duced as  an  independent  act,  and  then  withdrawn  and  in- 
troduced B3  an  amendatory  act,  for  the  purpose  of  avoiding 
the  Pendleton  law,  and  escaping  the  prohibition  of  the  sale 
of  intoxicating  liquors  in  the  city  of  Memphis.  The  pur- 
pose, whether  laudable  or  reprehensible  from  a  moral,  social 
or  economic  standpoint,  was  at  all  events  a  lawful  one,  and 
cannot  greatly  affect  the  question  whether  the  act  under  ex- 
amination can  be  considered  and  treated  from  the  constitu- 
tional standpoint  as  an  amendatory  one. 

In  the  second  place,  we  deem  it  quite  true  that  if  the  cap- 
tion of  an  act  shows  that  it  was  intended  by  the  legislature 
^**  as  an  amendatory  act,  while  the  body  shows  it,  in  di- 
rect terms,  or  express  terms,  to  be  a  repealing  act,  such  act 
must  be  held  void  under  the  doctrine  of  Murphy  v.  State, 
9  Lea,  373.  If  the  caption  of  the  act  be  of  the  kind  referred 
to,  and  the  body  shows  that  it  is  a  complete  scheme  of  legis- 
lation intended  to  cover  the  whole  field,  here  we  would  find, 
in  the  body  of  the  act,  what  is  commonly  known  as  a  ** re- 
peal by  implication,"  and  the  question  to  be  determined 
would  be  presented  in  an  alternative  aspect:  First,  either 
the  whole  act  would  be  void;  or,  secondly,  it  would  be  good 
simply  as  a  new  and  independent  act.  The  solution  of  the 
alternative  depends  upon  the  construction  and  application  of 
article  2,  section  17  of  the  constitution,  above  quoted.  Now, 
suppose  the  legislature,  because  not  rightly  comprehending 
the  constitutional  effect  of  what  they  are  doing,  place  under 
a  title  purporting  to  amend  a  given  statute  matter  which  by 
construction  of  law  is  held  to  be  an  implied  repeal  of  the 
law  referred  to;  shall  that  render  the  act  abortive!  The 
purpose  of  the  last  clause  of  the  constitutional  provision 
above  quoted  is  fully  met  in  the  case  supposed  by  the  re- 
cital of  the  act,  to  be  dealt  with  afterward,  in  the  caption, 
and  attention  is  thereby  called  to  it.  But  is  the  public  not 
misled  and  deceived  when  the  purpose  expressed  in  the  cap- 
tion is  to  amend  the  act  referred  to,  while  the  actual  thing 
effected  in  the  body  of  the  act,  if  its  provisions  be  given  a 
true  interpretation,  is  a  repeal  of  the  prior  legislation?  It 
would  seem  so,  and  **•  thereby  it  would  appear  that  the 
purpose  of  the  prior  clause  of  the  constitution  quoted — ^"'No 


April,  1907.]  Malonb  v.  Williams.  1031 

bill  shall  become'  a  law  which  embraces  more  than  one  sub- 
ject, that  subject  to  be  expressed  in  the  title'* — ^would  be 
violated,  since  the  true  subject  of  the  act  would  not  be  ex- 
pressed in  the  title;  that  true  subject,  as  expressed  in  the 
body  of  the  act,  being  a  repeal  of  the  former  statute,  while 
the  subject  expressed  in  the  title  is  an  amendment. 

We  do  not  think  the  opinion  of  the  legislature  as  to  whether 
an  act  is  an  amendatory  act,  or  a  repealing  act,  is  at  all  con- 
clusive. The  question  is  a  judicial  one,  and  it  is  the  duty  of 
the  court  to  consider  it  from  that  standpoint  alone,  without 
further  deference  to  the  opinion  of  the  legislature  than  is 
required  by  the  well-known  and  universal  rule  that  statutes 
must  not  be  declared  unconstitutional  if  it  be  possible  by  any 
reasonable  construction  to  hold  them  valid;  or,  as  applied  to 
the  case  supposed,  when  the  caption  declares  a  purpose  to 
amend  an  act  referred  to,  the  act  must  be  sustained  as  an 
amendatory  act,  if  this  can  be  done  by  any  reasonable  con- 
struction. But  suppose  the  "expressed  intention,"  or  that 
expressed  in  terms,  is  in  conflict  with  the  completed  result 
as  shown  by  the  provisions  of  the  act,  which  shall  control  t 
When  the  actual  provisions  show  a  repeal  of  prior  acts,  can 
the  legislature  nullify  the  fact  by  saying  in  terms,  *'This 
is  an  amendment,  not  a  repeal"!  Certainly  not.  The  dom- 
inant intent  must  be  held  to  be  that  which  is  shown  by  the 
fact.  This  is  unmistakable.  The  other  is  illusory.  Here  we 
must  distinguish  "***  between  purpose  and  characterization. 
To  determine  the  purpose  we  examine  both  the  title  and  the 
body  of  the  act.  If  they  are  found  to  be  at  cross-purposes — 
that  is  to  say,  if  the  title  expresses  one  purpose  and  the  body 
of  the  act  shows  a  different  one,  the  latter  is  not  included  in 
the  former — there  is  a  conflict,  and  a  violation  of  the  con- 
stitution. The  body  of  the  act  always  shows  the  real  thing 
done,  the  thing  actually  intended.  It  gives  character  to  the 
act.  By  it  we  are  to  determine  the  designation  or  class  un- 
der which  the  act  falls ;  and  this,  as  above  stated,  is  a  matter 
for  judicial  construction  and  determination. 

We  do  not  think  that  Poe  v.  State,  85  Tenn.  495,  3  S.  W. 
658,  is  at  all  opposed  -to  the  views  above  expressed,  since  it 
appears  (page  500  of  85  Tenn.,  page  659  of  3  S.  W.),  that 
the  court  simply  rejected  as  surplusage  so  much  of  the  title 
of  the  act  under  examination  in  that  case  as  referred  to  the 
matter  of  amendment,  no  particular  statute  being  referred 
tOy  and  held  that  the  title  of  the  act  showed  "an  intent  to 
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legislate  upon  the  entire  subject  of  coneealed  weapons,  and 
not  a  purpose  to  amend  or  repeal  a  particular  provision  only.'* 
It  was  thus  treated  as  an  independent  act,  covering  the  whole 
subject,  and  repealing  by  implication  prior  laws  in  conflict 
with  it.  Howevisr,  if  the  matter  rejected  from  the  title  in 
Poe  V.  State  had  not  been  rejected,  the  act  there  under  ex- 
amination must  have  been  held  unconstitutional,  as  shown  by 
the  later  case  of  Shelton  v.  State,  96  Tenn.  621,  32  S.  W.  967. 
***  Nor  is  there  any  doubt  under  our  decisions  that,  if  the 
subsequent  act  contains  a  full  scheme  of  legislation  upon  the 
subject  which  it  covers,  it  operates  as  a  repeal  of  prior  acts 
on  the  same  subject  (Brwin  v.  State,  116  Tenn.  71,  93  S.  W. 
73),  and  there  is  no  place  for  the  theory  advanced  by  de- 
fendants' counsel  that  after  such  repeal  there  is  still  left 
in  the  former  corporation  a  spark  of  life,  or  that  it  is  still 
a  legal  entity  under  its  former  incorporation,  and  is  merely 
fanned  into  a  larger  life  by  the  subsequent  legislation.  The 
result  of  the  repeal  of  the  charter,  where  there  is  in  fact  a 
repeal,  is  a  complete  legal  extinction;  there  is  no  legal  en- 
tity left:  Erwin  v.  State,  116  Tenn.  71  et  seq.,  93  S.  W.  73; 
Brinkley  v.  State,  108  Tenn.  475,  67  S.  W.  796.  In  the  lat- 
ter case  it  was  said:  ''A  municipal  charter  is  not  only  the 
measure  of  corporate  powers,  but  is  also  the  beginning  and 
the  end  of  corporate  life;  and  that  life  is  a  distinct,  indivis- 
ible thing.  When  a  charter  is  completely  granted,  a  distinct 
corporate  entity  comes  into  being;  and  when  the  charter  is 
completely  surrendered,  the  corporate  entity  ceases  to  exisL 
So  the  life  of  the  old  town  of  McMinnville,  as  a  distinct  legal 
entity,  began  when  the  old  charter  was  granted,  and  the  life 
of  that  town  ceased  when  that  charter  was  surrendered.  The 
change  was  not  a  mere  amendment  of  the  old  charter,  a  simple 
transmutation  of  the  existing  corporate  entity,  but  an  en- 
tirely different  thing.  The  legal  result  was  twofold:  (1) 
There  was  an  absolute  extinguishment  of  one  corporate  en- 
tity, and  (2)  the  original  ^^  establishment  of  another  one. 
Although  subject  to  the  contracts  of  the  old  corporation  (Acts 
1875,  p.  143,  c.  92,  sec.  14,  proviso),  this  new  charter  was, 
in  contemplation  of  law,  the  inception  of  a  new  municipal- 
ity, the  beginning  of  a  new  and  distinct  corporate  existence; 
and,  having  been  incorporated  after  the  passage  of  the  act 
of  1899  (Acts  1899,  p.  474,  c.  221)  with  a  population  of  only 
nineteen  hundred  and  eighty  by  the  federal  census  of  1890, 
this  new  municipality  was  from  the  start  subject  to  the  pro- 
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visions  of  the  four-mile  law  as  amended  by  that  act."  There 
is  nothing  in  Cooper  v.  Town  of  Shelbyville  (Tenn.  Ch.  App.), 
57  S.  W.  429,  in  conflict  with  what  has  just  been  said.  On  the 
contrary,  that  case  is  in  full  accord.  (See^  specially,  pages  434 
and  442.) 

We  may  add  that  the  following  quotation,  appearing  in 
the  brief  of  defendants'  counsel,  taken  from  Thompson's 
Commentaries  on  the  Law  of  Corporations  (volume  1,  sec- 
tion 623),  is  good  law,  viz.:  ''The  test  by  which  to  determine 
whether  a  particular  subject  can  be  embraced  within  the 
title,  'An  act  to  amend'  a  former  act,  is  to  consider  whether 
the  subject  could  have  been  embraced  within  the  original 
act  under  its  title.  If,  under  the  original  title  of  the  act 
incorporating  the  company,  it  would  have  been  proper  to 
confer  upon  the  corporation  the  powers  contained  in  'the 
amendment,  then  there  can  be  no  doubt  of  the  power  to  con- 
fer them  upon  it  by  way  of  amendment  of  such  act,  and 
under  the  title  of  'An  act  to  amend'  the  original  act,  recit- 
ing its  title.  Any  additional  powers  may  be  given  to  the 
^'^  company  under  an  amendatory  act  which  could  have  been 
constitutionally  conferred  under  the  original  act."  This  is 
substantially  the  rule  laid  down  in  our  own  state:  Wright 
V.  Cunningham,  115  Tenn.  445,  91  S.  W.  293;  Hyman^v. 
State,  87  Tenn.  109,  9  S.  W.  372,  1  L.  B.  A.  497 ;  Goodbar  v. 
Memphis,  113  Tenn.  20,  81  S.  W.  1061.  This  rule,  however, 
is  wholly  aside  from  the  question  whether,  under  a  caption 
to  amend  a  prior  act,  a  complete  scheme  of  legislation  may 
be  set  up  which  takes  the  place  of  the  prior  legislation.  The 
inaccuracy  of  thought,  it  seems  to  us,  in  citing  the  rule  re- 
ferred to  arises  from  confusing  the  rules  applying  to  amend- 
ments purely  with  that  rule  which  declares  that  a  complete 
new  scheme  of  legislation  does  not  amend  an  old  act  upon 
the  same  subject,  but  displaces  and  repeals  it.  Similarly,  the 
doctrine  referred  to  by  defendants'  counsel,  that  repeals  and 
amendments  by  implication  do  not  fall  within  the  provisions 
of  article  2,  section  17  of  the  constitution,  simply  means  that 
they  may  be  effective  without  referring  to  the  prior  act  or 
acts  incidentally  affected ;  that  is,  they  are  independent  acts 
with  collateral  effects.  This  is  a  different  question  altogether 
from  the  one  whether  an  act  purporting  on  its  face  to  be 
an  amendatory  act  can  in  its  body  be  a  repealing  act,  either  by 
direct  words  or  by  implication. 
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We  shall  now  state  in  outline  the  powers  and  form  of  or- 
ganization devolved  upon  the  city  by  the  act  in  question. 
We  cannot  give  these  in  detail,  because  of  the  ^^®  great 
length  of  the  act,  covering,  as  it  does,  seventy-five  long,  closely 
printed  pages. 

The  powers  given  are:  "To  have  perpetual  succession;  to 
sue  and  be  sued;  to  implead  and  be  impleaded,  defend  and 
be  defended,  in  any  courts  of  law  or  equity  in  all  actions 
whatsoever,  except  as  hereafter  provided  in  article ,  sec- 
tion 28  of  this  act;  and  that  it  may  make  and  use  a  corpo- 
rate seal,  and  alter  same  at  pleasure,  may  acquire  and  hold 
any  gift,  devise,  purchase  or  by  condemnation  proceedings, 
lands  or  other  property  for  public  use,  either  within  the  cor- 
porate boundaries  of  said  city,  or  beyond  the  limits  of  said 
city,  for  waterworks  to  supply  the  city  and  iti  inhabitants 
with  water;  for  gasworks  and  other  works  and  plants  for 
supplying  the  city  and  its  inhabitants  with  light,  heat  and 
power,  or  any  of  them;  for  public  parks,  cemeteries,  penal 
and  charitable  institutions  or  any  of  them;  for  hospitals, 
markets,  wharves,  engine-houses,  fire  stations,  depots,  rights 
of  way  for  sewers,  conduits,  pipe-lines,  pole  lines,  viaducts, 
bridges,  tunnels,  subways  or  for  the  exercise  of  the  powers 
herein  granted,  and  that  hereafter  may  be  granted,  or  for 
any  other  public  purpose. 

"That  it  may  take,  hold,  use  and  improve  any  property, 
real,  personal  or  mixed,  either  within  or  without  the  city 
limits  that  may  be  acquired  by  purchase,  gift,  devise,  be- 
quest or  otherwise,  and  for  any  charitable  use  or  educational, 
benevolent  or  public  purpose  whatsoever,  and  may  do  all 
that  is  necessary  to  carry  out  the  purpose  ^^  of  such  gifts, 
bequests  or  devises,  and  may  sell,  lease  or  otherwise  dispose 
of  any  property,  real,  personal  or  mixed  of  the  city,  and 
any  contract  rights  of  the  city,  subject  to  the  restrictions  im- 
posed by  this  charter  or  the  constitution  of  the  state; 

"That  it  may  lay  out,  open,  extend,  widen,  improve,  main- 
tain or  vacate  streets  and  alleys,  sidewalks  and  crossitigs  and 
all  publi#  highways,  and  regulate  the  use  of  same; 

"That  it  may  construct  and  maintain  sewers,  drains  and 
all  works  necessary  for  the  disposition  of  sewage ; 

"That  it  may  erect,  construct  and  maintain  public  build- 
ings and  public  works,  and  may  lay  out  and  wiMntr^^in  pub- 
lic parks  and  cemeteries; 
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"That  it  may  establish  and  maintain  public  schools,  pub- 
lic libraries,  reading-rooms  and  penal  and  charitable  institu- 
tions ; 

''That  it  may  exercise  the  powers  of  eminent  domain  and 
taxation,  and  may  by  amendment  of  this  charter  extend  its 
limits  as  defined  herein  so  as  to  include  new  and  additional 
territory ; 

**That  it  may  protect  the  property  of  the  city,  and  the 
lives  and  property  of  its  inhabitants  from  floods  and  inunda- 
tions and  the  danger  thereof;  and 

*'That  it  may  exercise  all  municipal  power  necessary,  or 
which  may  be  deemed  expedient  for  the  complete  and  effi- 
cient management  and  control  of  the  municipal  property  and 
administration  of  the  municipal  government  and  necessary 
to  maintain  the  public  peace,  protect  ^^^  property  and  pro- 
mote the  public  welfare  and  preserve  the  health  of  the  in- 
habitants of  the  city,  whether  such  powers  be  expressly  enu- 
merated herein  or  not;  and  may  have  and  exercise  within 
the  city  limits,  and  for  two  miles  outside  thereof,  all  gov- 
ernmental powers,  and  police  powers,  subject  to  the  limita^ 
tions  prescribed  by  the  constitution  and  laws  of  the  state 
and  of  the  United  States." 

The  foregoing  provisions  are  contained  in  article  1  of  the 
act. 

Article  2  vests  the  legislative  functions  of  the  city  in  the 
municipal  council,  to  consist  of  a  president,  vice-president, 
and  three  commissioners,  and  prescribes  their  qualifications 
and  fixes  their  salary,  prescribes  what  a  quorum  shall  be, 
that  the  vote  of  a  majority  shall  be  necessary  to  pass  ordi- 
nances, and  indicates  certain  disqualifications  to  deal  with 
the  city  in  any  other  capacity,  and  contains  provisions  with 
respect  to  the  meetings  of  the  council. 

Article  3  provides  that  all  powers  **  conferred  upon  the 
city  by  the  charter  shall  be  exercised  by  ordinance,  except 
as  otherwise  provided  in  this  charter."  It  further  provides 
that  the  president  and  municipal  council  shall  have  power 
by  ordinance  to  provide  for  the  management  and  control  of 
the  finances  and  of  all  the  property  belonging  to  the  city, 
and  to  appropriate  money  and  provide  for  the  pajnnent  of 
all  debts  and  expenses  of  the  city,  to  acquire  property  for  the 
city  by  purchase  or  gift,  to  sell  property  for  the  city,  to  make 
contracts,  to  levy  taxes,  to  license  occupations  and  impose 
taxes  thereon  ****  (specifying  several  hundred).    Following 
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the  list  of  occupationa  and  buainesses  occurs  this  general 
clause:  ''The  foregoing  enumerations  of  powers  shall  be 
construed  as  in  explanation  and  not  in  limitation  of  the  gen- 
eral powers  herein  granted,  and  the  municipal  council  shall 
have  power  to  license,  tax  and  regulate  all  trades,  professions, 
pursuits  or  employments  not  hereinbefore  enumerated,  of 
whatever  name  or  character,  like  or  unlike,  and  fix  the  amount 
of  license  tax  to  be  paid  thereon." 

The  act  then  proceeds  to  specify-  the  powers  to  license,  tax, 
and  regulate  hackmen,  draymen,  etc.,  and  to  license  and 
regulate  ferries;  and  to  prescribe  the  time  for  which  the  11* 
censes  shall  run  and  the  fee  to  be  charged  therefor.  It  then 
gives  power  to  remove  and  prevent  all  obstructions  in  the 
Mississippi  and  Wolf  rivers  within  the  city,  and  to  improve 
and  preserve  the  navigation  thereof,  and  to  erect,  repair  and 
regulate  wharves  and  docks,  and  to  regulate  the  rates  of 
wharfage  within  the  limits  of  the  city.  It  then  specifies  the 
power  to  provide  the  city  with  water,  to  make,  regulate,  and 
establish  public  wells,  pumps,  cisterns,  hydrants,  and  reser- 
voirs in  or  under  the  streets,  within  the  city  or  beyond  the 
limits  thereof,  for  the  extinguishment  of  fires  and  the  con- 
venience of  the  inhabitants,  and  to  prevent  the  unnecessary 
waste  of  water.  It  next  specifies  the  power  to  provide  for 
lighting  the  streets  and  erecting  lamps  thereon,  and  to  regu- 
late and  fix  the  price  and  quality  of  gas,  gasoline,  '^^  elec- 
tricity, or  other  means  of  lighting,  and  the  manner  and  means 
of  lighting  by  electricity,  and  the  power  thereof,  and  to  com- 
pel any  gas  or  electric  light  company,  corporation,  or  indi- 
vidual to  change  and  relocate  any  gas  mains  and  pipes,  or 
any  poles  or  conduits  for  electric  wires. 

Then  follow  in  due  order  full  provisions  with  respect  to 
streets,  sewers,  steam  railroads,  bridges,  culverts,  public  build- 
ings, inspection  of  food,  inspection  of  weights  and  measures, 
and  numerous  classes  of  merchandise;  provisions  concerning 
the  public  health  and  public  morals,  theaters,  and  places  of 
public  amusement;  the  establishment  of  fire  limits,  and  the 
prevention  and  removal  of  public  nuisances;  provisions  for 
the  preservation  of  public  order,  public  safety,  and  public 
convenience,  and  the  establishment  of  prisons  and  charitable 
institutions. 

Power  is  also  given  "to  establish  the  salaries  and  duties  of 
all  officers  and  the  compensation  and  duties  of  all  employ^ 
in  all  cases  not  provided  for  in  this  charter."    Then  foUowm 
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this  general  clause:  ''The  foregoing  enumeration  of  particu- 
lar powers  granted  to  the  municipal  council  in  this  charter 
shall  not  be  construed  to  impair  any  general  grant  of  powers 
herein,  or  in  this  charter  contained,  nor  to  limit  any  such 
general  grant  of  powers  of  the  same  class  or  classes  as  those 
enumerated;  and  the  municipal  council  shall  have  power  to 
pas3,  publish  and  amend  and  repeal  all  such  ordinances,  rules 
and  regulations  not  inconsistent  with  the  provisions  ***  of 
this  charter  or  contrary  to  the  laws  of  this  state  or  of  the 
United  States  as  it  may  deem  expedient  or  necessary  in  main- 
taining the  peace,  order  or  good  government,  health  and  wel- 
fare of  the  city,  its  trade,  commerce,  manufactures  or  that 
may  be  necessary  or  proper  to  carry  into  effect  the  provisions 
of  this  charter." 

Next  the  municipal  council  is  given  power  to  impose  and 
collect  fines,  forfeitures  and  penalties.  It  is  required  to  make 
out  a  budget  for  each  department  as  far  as  may  be  practica- 
ble. Provisions  are  also  made  concerning  the  style  of  ordin- 
ances and  the  method  of  their  passage,  together  with  the 
amending,  reviving  and  filing  of  ordinances.  Power  is  also 
given  to  impose  duties  upon  abutting  property  owners  in  re- 
spect to  sidewalks  and  streets  fronting  or  adjoining  their 
property. 

Article  4  prescribes  the  duties  of  the  president  and  vice- 
president,  and  gives  the  municipal  council  "power  to  appoint 
all  city  officers  not  designated  by  this  charter  to  be  elected 
by  the  people  or  otherwise  elected  or  appointed,  and  to  fill 
by  appointment  all  vacancies  occurring  in  such  offices;  also 
for  just  cause  to  suspend  and  remove  the  incumbents  of  any 
such  office." 

This  article  provides  for  a  city  clerk,  city  assessor,  judge 
of  the  corporation  court,  clerk  of  that  court,  comptroller  of 
the  city  treasurer,  city  counselor,  assistant  city  counselor, 
stenographer  for  the  city  counselor,  city  clerk,  and  prescribes 
the  duties  of  each. 

Section  26  of  this  article  provides  **that  all  appointed  offl- 
<5ers  whose  positions  are  created  by  charter  or  ordinance, 
^'^  not  appointed  by  the  governor  or  elected  by  the  people, 
shall  hold  their  offices  and  continue  in  the  service  of  the  city, 
subject  to  the  will  and  pleasure  of  the  council.'* 

Article  5  is  entitled  "Revenue — Taxation,"  and  contains 
fifty-five  sections,  embracing  numerous  and  minute  provisions 
upon  these  subjects. 
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Article  6  is  entitled  ''Franchises/'  and  contains  full  pro- 
visions upon  this  subject. 

Article  7  is  entitled  ''Department  of  Parks  and  Boule- 
vards/' and  contains  minute  provisions  upon  these  subjects. 

Article  8  is  entitled  "Miscellaneous  Provisions."  Herein 
are  found  directions  concerning  city  improvements,  fire  patrol 
and  salvage  corps,  official  bonds,  further  provisions  with  re- 
gard to  ordinances,  and  provisions  with  regard  to  city  elec- 
tions. 

With  regard  to  ordinances  the  following  occurs  in  section 
18:  "That  the  municipal  council  shall  have  the  power  to  pass 
all  ordinances  not  inconsistent  with  this  charter  or  the  con- 
stitution and  laws  of  the  state,  which  it  may  deem  necessary 
or  expedient  to  more  fully  carry  out  any  provisions  in  this 
charter  contained." 

The  next  section  reads:  "That  this  charter  is  declared  to 
be  a  public  act,  and  may  be  read  in  evidence  in  all  courts 
of  this  state  without  proof." 

The  following  sections  of  article  8  are  referred  to  by  coun- 
sel for  complainants  as  being  without  meaning,  unless  the 
purpose  of  the  legislature  was  to  create  ^*  a  new  charter, 
and  unless  the  act  was  understood  by  that  body  to  be  really 
a  new  charter  for  the  city.     These  provisions  are  as  follows: 

"Section  1.  Be  it  further  enacted,  that  all  ordinances, 
regulations  and  resolutions  in  force  at  the  time  this  charter 
takes  effect,  and  not  inconsistent  therewith,  shall  remain  and 
continue  in  force  until  altered,  modified  or  repealed  by  the 
municipal  council. 

"Sec.  2.  Be  it  further  enacted,  that  all  measures  and  pro- 
ceedings pending  or  under  consideration  in  the  legislative 
council  at  the  time  this  charter  takes  effect,  and  not  incon- 
sistent with  the  provisions  thereof,  shall  remain  unaffected 
by  this  charter,  and  may  be  acted  upon  and  disposed  of  as  if 
they  had  originated  under  this  charter. 

"Sec.  3.  Be  it  further  enacted,  that  all  rights  of  action, 
fines,  penalties,  and  forfeitures  accrued  to  the  city  before  this 
charter  takes  effect,  shall  remain  unaffected  thereby  and  may 
be  prosecuted  and  recovered  in  every  respect  as  fully  as  if 
this  charter  had  not  taken  effect." 

"Sec.  5.  Be  it  further  enacted,  that  all  recognizances,  ob- 
ligations, and  all  other  instruments  entered  into  or  executed 
by  or  to  the  city  before  this  charter  takes  effect,  and  all  taxes, 
fines,  forfeitures  and  penalties  due  or  owing  to  the  city,  and 
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all  writs,  prosecutions,  actions  and  causes  of  action,  except  as 
herein  otherwise  provided,  shall  continue  and  remain  un- 
affected by  this  charter." 

**Sec.  21.  Be  it  further  enacted,  that  the  privilege  taxes 
as  now  fixed  by  law  shall  remain  and  continue  "^^^  until 
changed  by  ordinance,  and  the  municipal  council  may  from 
time  to  time,  by  ordinance,  fix  all  taxes  or  privile<?es.'* 

The  following  sections  of  article  8  are  also  specially  re- 
ferred to: 

''Sec.  8.  Be  it  further  enacted,  that  all  offices  existing 
under  the  act  entitled  'An  act  to  establish  taxing  districts  in 
this  state,  and  to  provide  the  means  of  local  government  for 
the  same,'  being  chapter  11  of  the  acts  of  1879,  and  all  the 
acts  amendatory  thereof,  constituting  the  charter  of  the  city 
of  Memphis,  are  hereby  vacated  and  abolished." 

"Sec.  24.  Be  it  further  enacted,  that  all  offices  created 
by  chapter  54  of  the  acts  of  assembly  of  1905,  be,  and  they 
are  hereby,  abolished  and  vacated,  and  the  present  occupants 
or  incumbents  thereof  shall  cease  to  exercise  the  powers, 
duties  and  functions  thereof,  or  exercise  any  authority  or  per- 
form any  duties  whatsoever  as  officers  of  said  municipal  cor- 
poration; that  the  municipal  council  shall,  as  soon  as  practi- 
cable, organize  all  new  departments  created  by  this  act  or 
by  the  municipal  council  under  the  authority  of  the  charter 
of  the  city  of  Memphis,  and  reorganize  all  other  departments 
of  the  city  government,  and  to  that  end  all  offices  in  each  and 
every  department  heretofore  created  and  existing  are  hereby 
made  vacant,  and  the  said  municipal  council  shall  make  ap- 
pointments to  fill  said  vacancies,  and  shall  make  appointments 
to  fill  the  departments  of  said  government." 

It  is  insisted  for  complainants  that  the  foregoing  ^^'^  shows 
a  complete,  independent  scheme  of  legislation,  creating  a  new 
charter  for  the  city  of  Memphis,  with  a  full  corps  of  officers, 
sufficient  to  support  the  new  framework  and  with  power  in 
these  officers  to  appoint  all  others  that  may  from  time  to  time 
be  needed;  that  under  sections  8  and  24,  above  quoted,  of 
article  8  all  of  the  offices  existing  under  the  former  charter 
were  abolished ;  and  that  sections  1,  2,  3,  5,  and  21  of  article 
8  were  wholly  unnecessary  and  wholly  unmeaning  unless  a 
new  charter  was  intended,  and  if  this  was  the  intention  that 
these  sections  were  pertinent  and  proper.  It  is  also  pointed 
out  that  the  act  speaks  of  itself  more  than  fifty  times  as  '*this 
charter/'  and  contains  numerous  expressions,  such  as  ''when 
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this  charter  shall  go  into  effect."  It  is  also  urged  that  the 
frame  of  goyermnent  under  the  present  act  is  antagonistic 
to  that  created  under  chapter  11,  page  15,  of  the  acts  of  1879, 
and  its  amendments ;  that  under  the  act  of  1879  the  municipal 
government  was  divided  into  legislative,  executive,  and  judi- 
cial departments,  and  a  system  of  checks  and  balances  was 
provided;  that  the  legislative  department  consisted  of  two 
branches  or  boards,  and  no  contract  could  be  entered  into 
by  the  city  of  Memphis  without  the  consent  of  a  majority  of 
each  of  said  boards ;  and  that  the  power  of  taxation  was  lim- 
ited ;  that  the  new  act  is  radically  different,  for  that^  instead 
of  separate  legislative  and  executive  departments,  with  a  sys- 
tem of  checks  and  balances  and  limitations  of  the  taxing 
power  provided  by  the  former  acts,  the  new  act  vests  in  five 
'**®  commissioners,  or  rather  a  majority  thereof,  all  legisla- 
tive, executive,  taxing  and  police  powers;  that  under  the  old 
acts  the  legislative  department  consisted  of  two  chambers, 
while  under  this  act  there  is  only  one  chamber — a  commission^ 
clothed  with  unlimited  power;  that  under  the  old  act  and  the 
amendments  thereto  the  mayor  and  the  board  of  fire  and 
police  commissioners  and  the  board  of  public  works  consti- 
tuted the  government,  while  under  the  new  act  the  various 
departments  are  divided  up  among  the  commissioners,  each  of 
the  five  being  authorized  to  acquire  control  of  one  department ; 
that  under  the  old  law  a  certain  amount  was  required  to  be 
apportioned  to  each  department,  which  was  restricted  to  the 
amount  so  set  apart  to  it,  while  under  the  new  act  there  is 
no  such  wise  restriction,  but  the  matter  is  left  to  the  discre- 
tion of  the  five  commissioners ;  that  under  the  former  acts  the 
officials  were  placed  under  heavy  bonds  for  the  faithful  per- 
formance of  their  duties,  but  under  the  new  act,  while  bonds 
are  required  for  some  officers,  none  are  required  to  be  given 
by  the  commissioners;  that  under  the  old  law  the  number  of 
officers  was  designated  and  their  salaries  fixed,  while  under 
the  new  act  the  commissioners  have  power  to  establish  offices 
and  agencies  of  government  without  limit,  and  to  fix  their 
salaries ;  that  under  the  old  law  the  dischai^  of  officers  and 
employes  was  regulated  by  special  provisions,  while  under 
the  new  act  the  power  to  discharge,  even  without  a  hearing,  is 
unrestricted;  that  under  the  old  act  the  ^*®  assessment  of 
taxes  was  governed  by  conservative  rules  to  protect  the  citi- 
zens, and  a  limit  was  set  beyond  which  the  city  could  not  go, 
while  under  the  new  act  the  commissioners,  who  are  under 
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no  bonds,  are  given  absolute  power  over  all  assessments,  and 
there  is  no  limit  whatever  to  the  amount  which  can  be  levied 
in  the  way  of  special,  taxes ;  that  under  the  old  act  the  city 
could  exercise  police  power  for  sanitary  purposes  within  a 
narrow  area  outside  of  the  corporate  limits  of  the  city,  while 
the  new  act  confers  on  the  commissioners  all  governmental 
as  well  as  police  powers  for  two  miles  outside  of  the  city  lim- 
its, and  they  may  exercise  certain  police  powers  for  ten  miles 
beyond  the  city. 

It  is  insisted  that  there  is  thus  made  to  appear  a  very  rad- 
ical difference,  not  only  between  the  two  forms  of  government, 
but  also  in  the  nature,  extent  and  distribution  of  the  powers 
of  municipal  government;  that  they  cannot  be  united  into 
one  consistent  whole;  that  there  is  an  irreconcilable  repug- 
nancy; that  the  new  act  contains  provisions  which  are  abso- 
lutely destructive  of  the  old  form  of  government. 

For  the  defendants  it  is  insisted  that  the  language  of  the 
new  act  shows  that  it  is  an  amendatory  and  not  an  original 
act ;  that  the  form  of  government  is  not  substantially  different 
from  that  which  existed  under  the  old  acts ;  that  under  both 
acts,  the  old  and  the  new,  the  government  was  and  is  one  by 
commissioners;  that  originally  the  form  of  government  was 
one-chambered,  and  was  subsequently  made  two-chambered  or 
bi-cameral  **®  by  chapter  54,  page  99,  of  the  acts  of  1905; 
that  the  present  act  goes  back  to  the  original  idea ;  that  the  city 
itself  had  under  the  former  act  substantially  the  same  powers 
as  those  embraced  in  the  present  act,  save  the  delegating  of 
such  additional  powers  as  modem  and  progressive  municipal- 
ities possess;  that  the  provisions  upon  the  subject  of  revenue 
and  taxation,  franchises,  parks  and  boulevards  are  all  em- 
braced within  the  original  acts  and  their  amendments,  the 
present  act  simply  providing  broader  regulations  and  stronger 
safeguards ;  that  it  is  a  misconstruction  of  the  act  to  say  that 
it  expressly  abolishes  every  office,  agency  and  instrumentality 
of  the  government  existing  under  the  former  acts  which  it 
purported  to  amend;  that  it  did  not  abolish  the  board  of 
health,  a  separate  and  distinct  instrumentality  and  agency  of 
government ;  that  it  did  not  abolish  the  water  department,  the 
•engineering  department,  the  park  and  boulevard  department, 
and  the  street  commissioners'  department;  that  the  abolish- 
ment of  all  the  offices  would  not  abolish  these  departments; 
that  provision  is  made  in  section  24  for  the  reorganization  of 
these  departments. 

Am.  St  Bep.,  Vol.  121—66 
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It  is  trae,  aa  insisted  by  defendants'  connsel,  that  under 
the  original  act  the  legislative  body  was  single,  although  it 
was  oomposed  of  the  members  who  made  up  the  board  of  fire 
and  police  commissioners  and  the  board  of  public  works,  and 
that  the  change  from  one  to  two  chambers  was  made  by  chap- 
ter 54,  page  99  of  the  acts  of  190S.  The  other  statements^ 
however,  made  b^  complainants'  ^^^  coiinsel  as  to  the  differ* 
ence  between  the  two  systems  of  government,  are  substantially 
correct.  However,  we  do  not  think  this  feature  of  the  ease 
is  very  material;  there  are  both  correspondencies  and  diver- 
gencies. 

We  do  not  see,  however,  the  force  of  the  contention,  offered 
by  defendants'  counsel,  that  the  several  departments  referred 
to  by  them  as  existing  can  be  said  really  to  exist,  otherwise 
than  as  abstractions,  if  all  the  offices  formerly  existing  under 
the  act  of  1879  and  its  amendments  are  abolished.  There  may 
be  a  department  of  government  without  an  officer  fiUing  it; 
but  there  must  be  an  office,  or  function  attached  to  it,  to  be 
filled  by  one  or  more  persons  on  whom  its  duties  and  respon- 
sibilities may  be  devolved.  The  office  or  function  is  a  con- 
crete expression  of  the  potential  activities  of  the  department. 
If  there  be  such  an  office  without  an  incumbent,  this  is  a  case 
of  vacancy  to  be  filled  by  appointment  or  election ;  but  if  there 
is  no  office  at  all  the  supposed  department  is  a  mere  inert 
ideality,  simply  a  form  of  words,  a  thing  without  substance. 

The  theory  suggested  in  the  chancellor's  opinion  filed  a? 
a  part  of  defendant's  brief  that  section  24  of  article  8  merely 
abolished  the  officers,  leaving  the  offices  standing,  is  wholly 
inadmissible.  An  office  is  a  species  of  property,  and  the  legis- 
lature cannot  constitutionally  legislate  an  officer  out  of  that 
property  while  leaving  the  office  with  its  duties  unimpaired. 
This  would  be  taking  the  property  of  the  citizen  without  due 
process  '*^  of  law,  in  violation  of  article  1,  section  8  of  the 
constitution.  The  legislature  can,  indeed,  abolish  any  office, 
if  there  be  no  constitutional  restriction  in  the  way,  and 
thereby  abrogate  the  duties  attached,  and  aa  an  incident 
thereto  the  rights  of  the  officer  cease,  since  there  is  nothing  to- 
which  they  can  attach.  But,  as  already  stated,  it  cannot 
leave  the  office  standing  and  abolish  the  officer.  His  prop- 
erty interest  consists  in  his  right  to  discharge  the  duties  of 
the  office  and  to  take  its  emoluments  so  long  as  the  office  ex- 
ists and  the  term  continues.  Of  course,  where  under  the 
terms  of  the  grant  the  officer  is  removable  at  pleasure,  a. 
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different  result  follows;  but  this  feature  does  not  occur  in 
respect  of  the  officers  referred  to  in  sections  8  and  24  of  article 
8  of  the  act  of  March  27,  1907. 

Looking  back  over  the  provisions  of  the  act  of  1907,  it 
seems  difficult  to  reach  any  other  conclusion  than  that  it  was 
intended  as  a  complete  scheme  of  legislation,  covering  the 
whole  ground;  that  the  body  of  it  shows  all  through  that  it 
was  intended  as  a  new  charter;  that  for  this  reason  it  is 
spoken  of  therein  more  than  fifty  times  as  a  charter ;  and  for 
the  same  reason  that  in  sections  1,  2,  3,  5,  and  21  of  article  8 
special  provisions  were  made  for  the  preservation  of  ordi- 
nances, proceedings  and  rights  that  would  perish  with  a  new 
charter,  if  not  preserved  by  special  provisions. 

The  inferences  to  be  thus  drawn  are  opposed  by  the 
language  of  the  caption,  by  the  preamble,  and  by  some 
amendatory  words  appearing  in  section  1  of  article  1. 

*^*  But,  as  we  have  already  said,  when  the  body  of  the 
act  discloses  a  different  purpose  from  the  caption,  there  is 
a  variance ;  and  it  is  held  the  body  may  be  examined  to  ascer- 
tain whether  it  discloses  an  independent  scheme  of  legislation, 
as  contradistinguished  from  the  amendatory  purpose  disclosed 
in  the  caption. 

A  similar  question  of  construction  was  presented  in  the 
case  of  Murphy  v.  Utter,  186  U.  S.  104,  22  Sup.  Ct.  Rep.  776, 
46  L.  ed.  1070.  In  that  case  it  appeared  that  on  June  25, 
1890,  Congress  passed  an  act  providing  that  a  certain  funding 
act  of  the  territory  of  Arizona  "be,  and  is  hereby,  amended, 
so  as  to  read  as  follows;  and  that  as  amended,  the  same  is 
hereby  approved  and  confirmed,  subject  to  future  territorial 
legislation."  Considering  the  matter  thus  presented,  the 
court  said : 

"The  first  question  to  be  considered  is  as  to  the  relation 
of  these  two  acts.  Is  the  act  of  Congress  to  be  considered  as 
an  amendment  or  a  repeal  of  the  territorial  actf  It  is  true 
the  preamble  speaks  of  the  territorial  act  as  being  amended, 
and,  as  amended,  approved  and  confirmed.  But  the  language 
is  not  that  of  an  amending  act,  but  that  of  a  repealed  and 
substituted  act.  No  attention  is  called  to  the  amendments, 
which  are  not  even  introduced  in  brackets,  and  a  careful 
reading  and  comparison  of  the  two  acts  are  required  to  dis- 
cover where  and  how  the  territorial  act  is  amended.  It  stands 
as  an  original  piece  of  legislation,  although  its  different  sec- 
tions contain  the  numbers  taken  from  the  revised  statutes  of 
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Arizona,  as  well  as  from  the  '***  original  act  of  1887.  Both 
acts  are  complete  in  themselves  and  each  is,  upon  its  face,  in- 
dependent of  the  other.  It  is  impossible  to  say  that,  if  the 
territorial  act  were  repealed,  the  act  of  Congress  passed  three 
years  later  would  also  fail  in  consequence  thereof,  because 
the  latter  is  not  only  the  later,  but  the  paramount,  act.  They 
must  either  stand  together  as  two  independent  pieces  of  legis- 
lation, or  the  general,  and  perhaps  the  sounder,  rule  stated  in 
United  States  v.  Tynen,  11  WaU.  (U.  S.)  88,  20  L.  ed.  153, 
be  applied,  that  where  there  are  two  acts  on  the  same  subject, 
and  the  latter  embraces  all  the  provisions  of  the  first,  and  also 
a  new  provision,  and  imposes  different  or  additional  penalties, 
the  latter  act  operates,  without  any  repealing  clause,  as  a  re- 
peal of  the  first.  In  that  case  the  defendant  was  indicted 
under  an  act  passed  in  1813  for  uttering  and  counterfeiting 
a  certificate  of  citizenship,  purporting  to  have  been  issued  by 
a  California  court.  Upon  a  demurrer  being  filed  to  the  in- 
dictment the  judges  differed  in  opinion,  and  the  case  was  sent 
to  this  court  upon  a  certificate  of  division.  While  pending 
here,  in  1870,  Congress  passed  another  act  embracing  the 
whole  subject  of  fraud  against  the  naturalization  laws,  includ- 
ing all  the  acts  mentioned  in  the  law  of  1813  and  many  others. 
It  was  held  that  the  act  of  1870  operated  as  a  repeal  of  the 
act  of  1813,  and  that  all  criminal  proceedings  taken  under  the 
former  act  failed,  and  that,  even  where  two  acts  are  not,  in 
express  terms,  repugnant,  yet  if  the  latter  coverg  the 
whole  subject  of  the  *^  first,  and  embraces  new  provisions 
plainly  showing  that  it  was  intended  to  be  a  substitute  for 
the  first  act,  it  will  operate  as  a  repeal  of  that  act." 

In  the  present  case  we  are  of  the  opinion  that  the  body 
of  the  act  purports  a  new  charter  for  the  city  of  Memphis, 
covers  the  whole  subject,  and  therefore  really  purports  a  re- 1 
peal  of  the  prior  charter;  that  the  caption  of  the  act  and  the 
body  of  it  are  in  conflict ;  that  the  body  of  the  act  does  not 
fall  within  the  caption ;  that  the  act  is  therefore  in  violation 
of  article  2,  section  17  of  the  constitution,  and  is  void. 

The  same  conclusion  is  reached  when  we  consider  the  case 
from  the  standpoint  of  the  several  provisions  of  the  act  found 
to  be  unconstitutional.  The  question  is  here  presented  in  a 
double  aspect.  The  first  inquiry  is  whether  the  residue  of  an 
act  can  be  held  good  after  one  or  more  sections  or  provisions 
have  been  elided  as  unconstitutional;  and,  secondly,  whether 
such  elided  provisions  present  subjects  not  contained  within 
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the  title^  and  hence  rendering  the  act  void  as  being  in  violation 
of  article  2  of  section  17  of  the  constitution. 

In  1  Lewis'  Sutherland  on  Statutory  Construction,  page 
583,  it  is  said:  "In  determining  whether  part  of  an  act  can 
stand  where  another  part  has  been  held  unconstitutional,  a 
different  rule  as  to  presumptions  is  recognized  from  that 
which  obtains  where  the  whole  act  is  to  be  considered.  The 
general  rule  that  legislative  acts  are  primarily  presumed  to  be 
constitutional,  and  that  all  '•®*  intendments  are  to  be  made  in 
favor  of  the  act  that  will  give  it  effect  according  to  the  intent 
of  the  law-making  power,  does  not  apply  in  such  cases,  as  the 
upholding  of  part  of  an  act  is  not  favored ;  and  where  a  part 
has  been  held  unconstitutional,  and  the  remaining  portion 
comes  up  for  consideration  as  to  whether  it  can  stand  as  an 
independent  proposition,  the  presumptions  are  generally 
against  it,  and  it  will  not  be  sustained  unless  that  which  re- 
mains is  complete  in  itself  and  capable  of  being  executed  in 
accordance  with  the  apparent  legislative  intent,  wholly  inde- 
pendent of  that  which  w&s  rejected." 

The  portions  of  the  act  of  March  27,  1907,  which  have  been 
rejected  as  in  themselves  unconstitutional,  are  not  so  merely 
incidental  and  subordinate  that  they  can  be  stricken  out  with- 
out in  any  sense  impairing  the  efficiency  of  the  act  (State  ex 
rel.  Cummings  v.  Trewhitt,  114  Tenn.  646,  88  S.  W.  941,  1  L. 
B.  A.,  N.  S.,  520),  and  they  are  so  numerous  that  we  cannot 
say  that  the  legislature  would  have  passed  the  act  with  these 
left  out.  The  act  must  therefore  likewise  fall  upon  this  ground, 
without  regard  to  the  question  whether  any  of  the  excluded 
provisions  referred  to  present  subjects  not  embraced  in  the 
title.  It  is  clear,  however,  that  one  of  the  subjects  embraced 
within  an  excluded  section  includes  matter  not  falling  within 
the  title;  that  is,  one  including  state  and  county  revenue, 
which  is  a  subject  that  could  not  properly  be  embraced  under 
a  title  purporting  to  legislate  for  a  city:  Mayor  and  Alder- 
men of  Knoxville  v.  Lewis,  12  Lea,  180.  The  section  upon 
^®''  the  subject  of  ferries  also  presents  a  matter  not  within 
the  title;  likewise,  the  extraordinary  personal  powers  given 
the  president  or  mayor  within  the  radius  of  ten  miles  beyond 
the  city  limits. 

Before  closing  the  opinion  we  wish  to  recur  to  a  subject 
briefly  touched  upon  on  a  preceding  page;  that  is,  upon  the 
supposed  power  of  the  legislature  to  remove  officers  of  a 
municipality  without  abolishing  their  offices. 
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In  the  case  of  Memphis  v.  Woodward,  12  Heisk.  499,  501, 
27  Am.  Rep.  750,  the  case  of  Wammack  ▼.  Hollaway,  2  Ala. 
33,  was  cited  approvingly,  wherein  it  was  said:  *'An  ofSce  is 
as  much  a  species  of  property  as  anything  which  is  capable  of 
being  held  or  owned,  and  to  deprive  one  of  it,  or  unjustly 
withhold  it,  is  an  injury  which  the  law  can  redress  in  a  man- 
ner as  ample  as  it  can  any  other  wrong."  In  the  same  case 
the  chief  justice  said:  ''The  right  to  exercise  a  public  office 
is  a  species  of  property,  equally  with  any  other  thing  capable 
of  possession,  and  the  law  affords  adequate  redress  when  the 
enjoyment  of  it  is  wrongfully  prevented :  3  Kent,  454 ;  Wam- 
mack. v.  Hollaway,  2  Ala.,  N.  S.,  31.  The  same  doctrine  is 
recognized  in  Dodd  v.  Weaver,  2  Sneed,  670.  But  the  right 
to  the  office  does  not  entitle  the  officer  to  the  compensation 
as  under  a  contract.  He  takes  it  subject  to  the  authority  of 
the  creating  power  to  modify  the  compensation  or  to  discon- 
tinue the  office :  Haynes  v.  State,  3  Humph.  480,  39  Am.  Dec 
189;  Hoke  v.  Henderson,  15  N.  C.  1,  25  Am.  Dec.  677.  With 
this  qualification  '**®  the  officer  is  entitled  to  the  office,  and  to 
its  emoluments,  and  to  redress  for  interference  with  his 
rights." 

In  Dodd  V.  Weaver,  2  Sneed,  670,  the  court  said:  ** An  office 
is  an  incorporeal  right,  and  consists  in  the  right  to  execute 
a  public  trust,  and  to  take  the  emoluments  belonging  to  it.** 
In  Moore  v.  Sharp,  98  Tenn.  68,  38  S.  W.  411,  it  was  said : 
''As  to  the  nature  of  the  subject  in  contest,  the  office  is  an 
incorporeal  right,  and  it  consists  in  the  right  to  execute  a 
public  trust,  and  to  take  the  emoluments  belonging  to  it:  3 
Kent's  Commentaries,  362.  Now,  if  the  county  court  errone- 
ously decided  against  the  person  entitled  to  the  office,  it  was 
an  injury  to  a  private  right  for  which  there  ought  to  be  a 
remedy."  In  Nelson  v.  Sneed,  112  Tenn.  36,  83  S.  W.  786,  it 
is  said:  **The  right  to  hold  an  office  and  receive  and  enjoy  its 
emoluments,  and  exercise  its  functions  is  an  incorporeal 
right.''  In  Maloney  v.  CoUier,  112  Tenn.  78,  83  S.  W.  667, 
it  is  said:  ''An  office  is  an  incorporeal  right,  and  consists  in 
the  right  to  execute  a  public  trust  and  to  take  the  emoluments 
belonging  to  it,  and  an  injury  to  this  right  is  an  injury  to 
a  private  right  for  which  there  ought  to  be  a  remedy.** 

In  the  case  of  Hoke  v.  Henderson,  15  N.  C.  1,  25  Am.  Dec 
677,  cited  in  the  case  of  Memphis  v.  Woodward,  12  Heisk. 
499,  501,  27  Am.  Rep.  750,  after  admitting  that  the  legis- 
lature might  abolish  offices  or  reduce  emoluments,  the  court 
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continued:  "Yet  it  is  quite  a  different  proposition  that,  al- 
though the  office  be  continued,  the  officer  may  be  discharged 
^*^  at  pleasure  and  his  office  given  to  another.  The  office 
may  also  be  abolished,  because  the  legislature  esteem  it  un- 
necessary. The  common  weal  is  promoted  by  that  law;  at 
least,  it  is  the  apparent  object,  and  must  be  deemed  to  be 
the  real  one.  But  while  the  office  remains,  it  is  not  possible 
that  the  public  interest  can  be  concerned  in  the  question  who 
performs  the  services  incident  to  it.  The  sole  concern  of  the 
community  is  that  they  should  be  performed,  and  well  per- 
formed, by  somebody.  That  they  should  be  done  by  one  par- 
ticular person  more  than  by  another  is  not,  therefore,  a  matter 
of  expediency  in  any  sense ;  and  hence  it  cannot  be  the  sub* 
ject  of  legislation  that  one  man,  who  has  the  faith  of  the 
public  pledged  to  him  that  he  should  have  the  employment 
for  a  certain  term,  and  who  has,  upon  that  faith,  entered 
upon  the  employment  and  faithfully  executed  it,  should  be 
deprived  of  it,  and  supplanted  by  another  man,  who  is  to  do, 
and  can  do,  the  community  no  other  services  than  those  al- 
ready in  the  course  of  performance  by  the  former." 

The  conclusion  that  an  office  could  not  be  taken  from  one 
man  and  given  to  another  by  legislation  was  based  upon  the 
ground  that  this  would  be  a  judicial  determination.  The  court 
said:  ''It  does  not  follow,  therefore,  that  because  the  British 
parliament,  whose  supremacy  is  acknowledged,  decides  ques- 
tions of  private  rights  and  puts  that  decision,  as  it  does  its  other 
determinations,  in  the  form  of  a  statute,  that  whatever  it 
does  is  legislative  in  its  nature.  It  ^'^^  can  adjudicate,  and 
oFten  does  substantially  adjudicate,  when  it  professes  to  enact 
new  laws.  That  faculty  is  expressly  denied  to  our  legislature, 
i»«  much  as  legislation  is  denied  to  our  judiciary.  Whenever 
nn  act  of  the  assembly,  therefore,  is  a  decision  of  titles  be- 
tween individuals  or  classes  of  individuals,  although  it  may 
purport  to  be  the  introduction  of  a  new  rule  of  title,  it  is 
essentially  a  judgment  against  the  old  claim  of  right,  which 
is  not  a  legislative,  but  a  judicial,  function.  It  may  not  be 
pasy  to  distinguish  these  powers,  and  to  define  each,  so  that 
an  act  shall  be  seen  at  once  to  be  referable  to  the  one  or  the 
other.  But  I  think  that  where  a  right  of  property  is  acknowl- 
edged to  have  been  in  one  person  at  one  time,  and  is  held  to 
cease  in  him  and  to  exist  in  another,  whatever  may  be  the 
orijrin  of  the  new  right  in  the  latter,  the  destruction  of  the 
old  one  in  the  former  is  by  sentence.    If  the  act  of  1832  had 
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been  confined  in  its  terms  to  the  clerkship  of  Lincoln,  its 
judicial  character  would  be  obvious.  If  it  had  said  that  Mr. 
Henderson  had  forfeited  his  ofBce,  or  had  conveyed  it  to  Mr. 
Hoke,  or  that  after  forfeiture  Mr.  Hoke  had  been  duly  ap- 
pointed, or  had  been  elected  by  the  citizens  and  was  appointed 
by  the  legislature,  it  would  be  plainly,  as  respects  Mr.  Hen- 
derson's  title,  an  adjudication  against  it,  although  the  subse- 
quent investment  of  the  title  in  Mr.  Hoke  would  be  legis- 
lative. Is  the  act  the  less  of  the  former  character  because  it 
does  not  recite  an  abuse  by  Henderson,  or  other  cause  of  for- 
feiture! Is  not  such  forfeiture  assumed  *^^  in  itt  For  it 
is  impossible  in  the  nature  of  things  that  Mr.  Hoke  can  be 
rightfully  put  in,  unless  the  other  be  rightfully  put  out." 

In  the  case  of  State  Prison  etc.  v.  Day,  124  N.  C.  362,  32 
S.  E.  748,  46  L.  B.  A.  295,  Throop  on  Public  Officers,  section 
20,  is  quoted  with  approval  as  follows:  ''Nor  can  the  legis- 
lature take  from  the  officer  the  substance  of  the  office,  and 
transfer  it  to  another,  to  be  appointed  in  a  different  manner, 
and  to  hold  by  a  different  tenure,  although  the  name  of  the 
office  is  changed,  or  the  office  divided,  and  the  duties  assigned 
to  two  or  more  officers  under  different  names. ' ' 

In  that  case  the  question  which  the  court  had  under  consid- 
eration arose  out  of  the  fact  that  the  legislature  had  attempted 
to  abolish  the  office  of  superintendent  of  prisons  and  to  create 
a  board  of  directors  of  three  to  perform  the  same  duties.  In 
addressing  itself  to  the  question  thus  presented,  the  court  said : 
''No  function  or  duty  that  was  formerly  performed  or  im- 
posed upon  the  superintendent  is  abolished.  The  functions 
and  duties  of  that  office  are  still  necessary  to  the  public  wel- 
fare. They  have  not  been  abolished.  They  have  simply  been 
transferred  to  others.  That  cannot  be  done  according  to  the 
law  of  the  land.  That  three  of  the  directors  have  been  made 
the  governing  head  of  the  institution,  under  the  name  of 
'executive  board,'  and  that  to  them  the  duties  and  functions 
of  the  office  of  superintendent  have  been  transferred,  does 
not  change  the  application  of  the  law.  It  is  the  same  as 
^'^^  if  the  duties  of  the  office  had  been  transferred  to  one  per- 
son. It  is  not  a  valid  argument  to  contend  that  the  execu- 
tive board  can  conduct  a  state's  prison  in  a  better  and  more 
satisfactory  manner  than  can  one  man.  It  may  be  true  in 
point  of  fact,  and  that  plan  can  be  tried  at  the  end  of  the 
defendant's  term  of  office." 
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In  a  concurring  opinion  delivered  in  the  same  case  by 
FurcheSy  J.,  it  is  said:  ''That  case  [Hoke  v.  Henderson],  and 
every  case  since  that  case  discussing  the  right  of  an  incum- 
bent to  hold  his  office,  recognizes  the  right  of  the  legislature 
to  abolish  a  legislative  office,  and  that,  when  the  office  is  abol- 
ished, the  right  of  the  incumbent  to  hold  it  is  gone,  because 
there  is  no  office  to  hold.  But  all  the  reported  cases  from  Hoke 
V.  Henderson,  15  N.  C.  1,  25  Am.  Dec.  677,  down  to  and  includ- 
ing State  V.  Bellamy,  120  N.  C.  212,  27  S.  B.  113,  hold  that, 
to  have  the  effect  of  ousting  the  incumbent  before  his  term 
expires,  the  office  must  be  abolished;  that  it  is  not  sufficient 
to  declare  that  it  is  abolished  when  it  is  not  abolished ;  that  the 
office  is  intangible,  and  consists  in  the  duties  of  the  office,  and 
while  those  duties  are  continued  the  office  is  continued.  The 
discussion  then  comes  down  to  this:  Are  the  duties  of  the 
office  which  defendant  held  abolished  or  are  they  transferred 
to  others  t" 

In  the  case  of  Wood  v.  Bellamy,  120  N.  C.  212,  27  S.  E. 
113,  it  appeared  that  the  legislature  of  North  Carolina  in  ex- 
press terms  essayed  to  abolish  the  offices  of  superintendent 
and  directors  of  the  hospital,  purporting  ^^^  to  create  new 
corporations,  and  declaring  that  it  was  not  the  intention  of 
that  body  to  constitute  the  trustees  and  other  agencies  of  the 
corporation  officers ;  but  the  supreme  court  of  that  state  held 
that  the  abolition  of  the  offices  was  only  nominal,  that  the  func- 
tions and  powers  of  the  incumbents  were  substantially  un- 
changed, and  they  could  not  be  deprived  of  their  constitutional 
right  to  exercise  the  duties,  functions  and  powers  of  their 
offices  until  the  end  of  their  terms.  The  court  said :  "But  the 
plaintiffs  further  contend  that  because  the  act  declares  that 
the  offices  of  superintendents  of  the  old  corporations  are 
abolished,  and  the  offices  of  principal  and  resident  physician 
substituted  therefor  (the  latter  elected  for  four  years,  in- 
stead of  six,  as  was  the  superintendent),  and  because  the 
government  of  the  new  corporation  shall  be  under  the  man- 
agement of  nine  trustees,  called  the  '  board  of  trustees, '  elected 
for  a  term  of  four  years,  instead  of  in  classes  of  three  for  six 
years,  the  terms  expiring  at  different  times,  as  under  the  Code, 
and  called  the  *  board  of  directors,'  the  officers  under  the  old 
corporation  are  abolished,  and  the  new  ones  take  their  places. 
This  contention  cannot  be  sustained.  The  legislature  of  1870- 
71,  upon  the  return  to  power  of  one  of  the  political  parties, 
undertook  to  remove  the  officers  of  a  North  Carolina  institu- 
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lion  for  the  deaf,  dumb  and  blind,  who  were  of  another 
political  faith,  and  in  the  act  for  that  purpose  (chapter  35, 
page  38)  resorted  to  this  same  device  of  changing  the  name  of 
^''*  the  offices  to  carry  out  their  purpose.  That  act  (1870- 
71)  caUed  the  new  board  which  it  created  the  'board  of  trus- 
tees,' in  substitution  of  the  old  board,  which  was  called  the 
'board  of  directors,'  and  used  the  very  word  used  in  the  act 
of  1897,  'abolished.'  It  declared  that  the  board  of  directors 
ahould  be  abolished,  and  the  powers,  rights  and  duties  hereto- 
fore prescribed  by  law  to  said  board  shall  hereafter  be  granted 
to  and  imposed  upon  the  board  of  trustees.  It  seems  that  the 
new  board  (called  the  'board  of  trustees  ')  took  possession  of 
the  property  and  affairs  of  the  corporation ;  but  upon  an  ao- 
tion  being  commenced  by  the  old  board  of  directors  againait 
the  board  of  trustees,  and  brought  to  this  court  on  appeal,  it 
was  held  that  the  legislative  appointment  was  invalid,  and 
that  the  title  to  the  offices  was  in  the  old  board  of  directors. 
It  was  also  held  that  the  legislature  had  the  right  to  change 
the  name  of  the  board  by  which  the  institution  was  governed 
from  the  board  of  directors  to  that  of  the  board  of  trustees, 
but  in  doing  so  it  left  the  board  the  office  to  be  filled  by  offi- 
cers :  Nichols  v.  McKee,  68  N.  C.  429.  The  act  did  not,  in  fact, 
abolish  the  offices  by  changing  the  name  of  the  board,  although 
the  act  declared  that  the  board  of  directors  was  abolished.  The 
offices  were  left  as  before,  and  the  abolition  of  the  board  of 
directors  was  one  of  words  only " :  Wood  v.  Bellamy,  120  N.  C. 
212,  27  S.  B.  115,  116. 

In  disposing  of  a  clause  in  the  act  by  which  the  legislature 
undertook  to  interpret  what  they  were  doing,  *^'  to  the  effect 
that  the  new  trustees  were  not  intended  to  be  created  officers, 
the  court  said:  ''Those  places  have  been  held  to  be  offices,  as 
we  have  declared  in  this  opinion,  and  the  legislature,  by  sim- 
ply declaring  that  they  shall  not  be  offices,  does  not  change 
the  nature  of  the  thing.  In  the  case  of  Clark  v.  Stanley,  66 
N.  G.  63,  8  Am.  Rep.  488,  Chief  Justice  Pearson,  delivering 
the  opinion  of  the  court,  defining  what  a  public  office  is,  said : 
'A  public  office  is  an  agency  for  the  state,  and  the  person 
whose  duty  it  is  to  perform  this  agency  is  a  public  officer. 
The  essence  of  it  is  the  duty  of  performing  an  agency;  that 
is,  of  doing  some  acts,  or  a  series  of  acts,  for  the  state.'  It  is 
as  idle,  under  the  decisions  of  this  court,  to  say  that  such  a 
position  as  these  defendants  hold  is  not  an  office,  as  it  would 
be  to  say  that  a  horse  is  not  a  horse,  because  one  may  choose 
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to  call  him  some  other  animal:  Wood  v.  Bellamy,  120  N.  C. 
212,  27  S.  E.  116. 

Concluding,  the  court  said:  ''The  effect  of  the  act,  then,  is 
that  it  has  only  a  prospective  operation  as  to  the  change  of 
the  name  of  the  institution,  and  the  name  of  the  offices  con- 
nected with  it,  and  that  the  defendants  (the  incumbents)  are 
entitled  to  hold  onto  their  offices,  the  defendant  Kirby 
for  the  term  for  which  he  was  elected,  and  the  other  defend- 
ants for  the  terms  for  which  they  were  appointed,  and  until 
their  successors  are  duly  elected  or  appointed  and  qualified": 
Wood  V.  Bellamy,  120  N.  C.  212,  27  S.  E.  117. 

^'^^  In  Silvey  v.  Boyle,  20  Utah,  205,  57  Pac.  ,880,  the  re- 
lator was  appointed  captain  of  police  of  Ogden  City.  He 
discharged  the  duties  of  his  office  until  February  15,  1898, 
when  he  was  attempted  to  be  discharged,  pursuant  to  an  or- 
dinance passed  by  the  council  on  January  31,  1898,  which 
defendants  claimed  abolished  the  office.  On  February  7, 1898, 
another  ordinance  was  passed  and  approved,  which  provided 
again  for  the  office  of  captain  of  police.  Thereupon,  on  Feb- 
ruary 11th,  one  S.  T.  Whitaker  was  appointed  to  the  office. 
The  only  question  presented  and  argued  in  the  briefs  of 
counsel  was:  ''Did  the  ordinance  of  January  31,  1898,  work 
an  abolition  of  the  office  of  captain  of  police  f"  In  disposing 
of  this  question  the  court  said:  ''The  power  which  created  it 
(the  office)  had  the  right  to  abolish  it  at  any  time,  and  where 
the  office  is  abolished  the  presumption  prevails  that  the  ser- 
vices which  the  discharged  officer  was  wont  to  perform  are  no 
longer  required  by  the  public,  and  no  implication  injurious 
to  the  incumbent  can  arise  because  of  this  dismissal,  and  no 
explanation  or  defense  can  avail  him,  and  therefore  no  charges 
in  such  event  need  be  preferred.  This  court  so  held  in  Heath 
V.  Salt  Lake  City,  16  Utah,  374,  52  Pac.  602. 

*'In  the  case  at  bar,  however,  it  will  be  noticed  that,  within 
a  few  days  of  the  passage  of  ihe  ordinance  which  appellants 
claim  abolished  the  office,  another  one  was  passed  providing 
for  the  same  office,  that  both  ordinances  were  published  on 
the  same  day,  and  that  on  the  ^'^'^  day  previous  to  the  publi- 
cation another  person  was  appointed  to  fill  the  office.  This 
shows  that  before  the  ordinance  which  is  claimed  to  have  abol- 
ished the  office  could  become  operative  the  same  office  was  again 
created It  is  too  clear  for  argument  that  the  real  pur- 
pose and  design  was  not  to  abolish  the  office,  but  to  get  rid 
of  one  incumbent  to  make  room  for  another.    The  method 
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pursued  to  effect  the  removal  is  not  such  as  commends  itself 
to  a  court  of  justice.  An  officer  whose  tenure  is  during  good 
behavior,  or  who  can  only  be  removed  for  cause,  cannot  thus 
be  I^islated  out  of  office :  People  v.  McAllister,  10  Utah,  357, 
37  Pac.  578 ;  Pratt  v.  Board,  15  Utah,  1,  49  Pac.  747 ;  Heath 
V.  Salt  Lake  City,  16  Utah,  374,  52  Pac.  602 ;  Pratt  v.  Swann, 
16  Utah,  483,  52  Pac.  1092." 

The  same  rule  is  laid  down  in  Kentucky.  In  Adams  v. 
Roberts,  119  Ky.  364,  83  S.  W.  1035,  it  is  said:  '* Though  the 
legislature  is  given  the  power  to  abolish  the  office  of  common- 
wealth's attorney  in  this  state,  until  it  does  so  it  cannot  abol- 
ish the  tenure  of  any  rightful  incumbent  of  the  office.  He 
might  be  impeached,  but  not  legislated  out  of  office:  Cooley's 
Constitutional  Limitations,  6th  ed.,  482;  Black's  Constitu- 
tional Prohibitions,  p.  119,  sec.  99." 

To  the  same  effect  is  State  v.  Wiltz,  11  La.  Ann.  439, 
wherein  the  court  said:  ''It  is  inadmissible  to  say  that  a  per- 
son holding  an  existing  office  under  a  fixed  tenure  can  be 
removed  or  that  his  regular  term  of  office  can  be  abridged  by 
an  '^^^  ordinary  act  of  the  legislature  other  than  an  act  abol- 
ishing the  office." 

The  same  rule  obtains  in  this  state.  In  State  v.  Leonard, 
86  Tenn.  485,  7  S.  W.  453,  the  court  had  under  consideration 
chapter  84,  page  163,  acts  of  1887,  which  contained  the  fol- 
lowing provisions: 

''Sec.  2.  Be  it  further  enacted  that  from  and  after  the  first 
Monday  in  April,  1887,  the  office  of  chairman  of  Marshall 
county  court  is,  and  shall  be,  hereby  restored  and  re-estab- 
lished in  said  county,  with  all  the  rights,  privileges,  jurisdic- 
tions, duties  and  powers,  possessed  by,  and  vested  in,  and  be- 
longing to  the  office  of  chairman  and  judges  of  the  county 
court  of  the  various  counties  of  this  state,  and  that  from  and 
after  the  said  first  Monday  in  April,  1887,  the  office  of  the 
county  judge  of  Marshall  county  be,  and  is,  and  shall  be, 
hereby  abolished 

"Sec.  4.  Be  it  further  enacted  that  the  chairman  of  the 
county  court  of  Marshall  county  shall  have,  possess,  exercise 
and  discharge  all  the  rights,  privileges,  and  duties  and  shall 
have,  possess  and  exercise  and  discharge  all  jurisdiction,  pow- 
ers, duties  and  privileges  now  possessed,  exercised  and  dis- 
charged, and  vested  in,  imposed  and  conferred  by  the  act  of 
1875,  chapter  70,  and  all  existing  laws  upon  the  chairman  of 
the  county  courts  of  the  various  counties  in  the  state ;  and  said 
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chairman  is  further  invested  with  all  the  power  and  with  the 
same  jurisdiction  and  authority  wherewith  county  judges  are 
now  invested,  and  shall  comply  with  all  the  *''•  requirements 
of,  and  perform  all  the  duties  imposed  by  law,  creating  and 
regulating  the  powers  and  duties  of  chairmen  of  the  county 
courts  and  county  judges  of  this  state." 

The  court  held  that  the  foregoing  act  simply  changed  the 
name  of  the  office,  leaving  its  duties  intact,  and  devolved  those 
duties  upon  a  person  other  than  the  incumbent  at  the  time, 
and  did  not  in  fact  abolish  the  office,  but  was  an  abortive 
attempt  to  legislate  the  incumbent  out  of  office.  It  was  held 
that  this  could  not  be  done. 

The  same  doctrine  is  recognized  in  Halsey  v.  Oaines,  2  Lea, 
316,  324,  325;  Judges'  Cases  (McCulley  v.  State),  102  Tenn. 
509,  53  S.  W.  134 ;  State  v.  Lindsay,  103  Tenn.  625,  53  S.  W. 
950;  Redistricting  Cases  (Granger  County  v.  State),  111  Tenn. 
234,  80  S.  W.  750 ;  State  v.  Hamby,  114  Tenn.  361,  84  S.  W. 
622. 

In  the  case  before  the  court  it  appears  that  the'act  purports 
to  abolish  all  offices  existing  under  prior  acts,  and  in  the  same 
act  the  same  offices  are  re-enacted  under  different  names. 
Under  the  former  city  charter  there  was  a  city  tax  assessor, 
whose  duty  it  was  to  assess  property  in  the  city  for  taxa- 
tion ;  under  the  present  act  there  is  a  city  assessor  whose  duty 
is  the  same.  Under  the  former  acts  there  were  a  city  attor- 
ney and  assistant  attorney,  whose  duty  it  was  to  attend  to 
the  city's  legal  business;  under  the  present  act  there  is  a  city 
counselor  and  assistant  counselor,  whose  duties  are  the  same. 
Under  the  former  acts  there  was  a  judge  and  a  clerk  of  the 
city  court;  under  the  present  act  there  is  a  judge  ^^^  and 
a  clerk  of  the  corporation  court,  the  jurisdiction  being  the 
same,  and  the  duties  of  these  offices  the  same.  The  chief 
officer  of  the  city  was  formerly  styled  "mayor";  under  the 
present  act  he  is  called  ''president."  In  both  cases  his  duty 
is  to  exercise  a  general  superintendence  over  the  city  and  to 
see  that  the  laws  are  enforced.  So,  under  the  former  acts 
what  is  now  called  the  ''vice-president"  was  then  called  the 
"vice-mayor,"  with  substantially  the  same  duties.  It  does 
not  matter  that  the  duties  of  these  several  officers  may  be 
to  some  extent  enlarged  under  the  present  act  as  compared 
with  the  prior  acts.  The  offices  are  substantially  the  same, 
the  names  being  merely  changed. 


1054  American  State  Bepobts^  Vol.  121.  [Texm. 

Men  cannot  be  legislated  oat  of  office  in  this  way.  Even 
if  the  statute  in  question,  or  bill  purporting  to  be  a  statute^ 
could  be  treated  as  a  valid  amendatory  act  of  prior  legisla- 
tion, it  could  not  have  the  effect  to  remove  the  officers  above 
named,  and  create  a  vacancy  to  be  filled  by  appointment, 
since  the  same  act  which  purports  to  abolish  the  offices  re- 
stores them  under  another  name.  However,  the  act  is  wholly 
void. 

So  there  is  no  point  of  view  from  which  the  demurrer  can 
be  sustained.  It  results  that  the  decree  of  the  chancellor 
must  be  reversed  and  the  cause  remanded. 


In  the  Exercise  of  lU  Police  Power,  a  eitj-  may  prohibit  pi^pena, 
dairies,  etc.,  within  certain  prescribed  limits  in  the  city,  and  it  may 
make  the  prohibited  area  coextensive  with  the  city  limits:  St.  Iiouis  ▼. 
Fischer,  167  Mo.  654,  99  Am.  St.  Bep.  614;  Miller  v.  Syracnae,  168 
Ind.  230,  120  Am.  St.  Rep.  367. 

Taxes  on  Property  must  he  Equal  and  Uniform,  as  a  rule,  and  the 
legislature  has  no  authority  to  discriminate  for  or  against  any  local- 
ity, person,  or  property:  State  v.  Chicago  etc.  B.  B.  Co.,  195  Mo.  228, 
113  Am.  St.  Bep.  661;  State  v.  Ide,  35  Wash.  576,  102  Am.  St.  Bep. 
914;  Hutchinson  y.  Ozark  Land  Co.,  57  Ark.  554,  38  Am.  St.  Bep. 
258;  State  y.  Ashbrook,  154  Mo.  375,  77  Am.  St.  Bep.  765;  State  v. 
Travelers'  Ins.  Co.,  70  Conn.  590,  66  Am.  St.  Bep.  138. 

A  Public  Officer  does  not  Have  a  Property  Bight  in  his  office:  State 
V.  Grant,  14  Wyo.  41,  116  Am.  St.  Bep.  982;  Taylor  v.  Beckham,  108 
Ky.  278,  94  Am.  St.  Bep.  357.  The  legislature  may  remove  public 
officers,  not  only  by  abolishing  the  office,  but  by  declaring  it  vacant: 
Attorney  General  v.  Jochim,  99  Mich.  358,  41  Am.  St.  Bep.  606. 
And  the  legislature,  in  substituting  a  new  form  of  city  government 
for  an  old  one,  has  power  to  abolish  the  elective  office  of  mayor  and 
substitute  therefor  the  office  of  recorder.  And  as  a  municipal  office 
may  be  abolished  by  the  legislature  by  a  change  of  the  charter,  tho 
question  how  great  or  how  small  the  changes  by  the  new  cliarter 
shall  be,  and  to  what  particulars  they  shall  apply,  is  one  wholly  for 
legislative- consideration:  Commonwealth  v.  Moir,  199  Pa.  534,  85  Am. 
St.  Bep.  801. 

The  Sufficiency  of  the  Title  to  Statutes,  within  the  constitutional  re> 
quiremcnts,  is  discussed  in  the  notes  to  Crookston  v.  County  Com- 
miBsiouers,  79  Am.  St.  Bep.  456;  Bobel  v.  People,  64  Am.  St.  Bep.  70. 
This  question  is  discussed  with  special  reference  to  amendatory  acta 
in  the  note  to  Lewis  v.  Dunne,  86  Am.  St.  Bep.  267. 


April,  1907.]  Hatnes  v.  State.  105& 


HAYNBS  ▼.  STATE. 

[118  Tenn.  709,  105  S.  W.  251.] 

UQXTOBS. — ^Ignoraaea  that  Llqnon  are  Intoxicating  const!- 
tatee  no  defense  or  excuse  for  their  unlawful  sale.  The  seller  must 
know  at  his  peril  whether  or  not  they  are  intoxicating,  and  his  belief 
that  they  are  not,  however  honest,  and  resultiug  from  a  guaranty 
under  which  he  bought  them,  is  no  excuse,     (pp.  1058,  1059.) 

J.  W.  Kirkpatrick  &  Son,  for  the  plaintiflE  in  error. 
Attorney  General  Gates,  for  the  state. 

''^^  HENDERSON,  S.  J.  The  plaintiflf  in  error  was  in- 
dicted in  the  circuit  court  of  Lauderdale  county  in  one  count 
for  selling  intoxicating  liquors  without  license,  and  in  an- 
other count  for  selling  same  within  four  miles  of  a  schooU 
house.  Upon  trial  before  the  jury  there  was  a  general  ver- 
dict of  guilty,  and  the  court  fixed  the  punishment  under  the- 
first  count  at  a  fine  of  fifty  dollars  and  confinement  in  the- 
county  workhouse  for  six  months.  Motion  for  new  trial  hav- 
ing been  overruled,  there  is  appeal  in  error  to  this  court. 

The  plaintiff  in  error  was  engaged  in  the  grocery  business, 
at  Ripley.  In  connection  with  this  he  sold  cider,  phosphate,, 
and  soda-pop.  The  claim  of  the  state  is  that  the  cider  would, 
intoxicate.  Upon  motion  of  plaintiff  in  error  the  attorney 
general  in  the  court  below  elected  to  ask  conviction  upon  the- 
sale  of  cider  claimed  to  have  been  made  to  one  Luther 
Vaughan. 

''**  The  first  error  assigned  is  that  the  evidence  prepon- 
derates against  the  verdict.    We  have  carefully  considered 
the  evidence  in  the  case,  and  this  assignment  is  overruled. 
While  there  is  some  conflict  in  the  testimony,  we  think  the* 
verdict  of  the  jury  is  sustained. 

The  second  error  assigned  is  to  the  exclusion  by  the  trial 
judge  of  the  testimony  of  Ode  Smith,  a  salesman  for  the- 
Dyersburg  Wholesale  Company,  who  sold  the  cider  to  plain- 
tiff in  error.  The  following  is  the  excluded  testimony: 
"When  isold  this  cider  to  W.  G.  Haynes,  I  represented  and 
guaranteed  that  it  contained  no  alcohol  and  would  not  in- 
toxicate." He  further  testified,  which  was  excluded,  that  he 
sold  the  cider  to -the  general  trade;  had  eight  or  ten  cus- 
tomers in  Lauderdale  county  who  buy  the  cider;  that  he  never 
knew  or  heard  of  any  complaint  by  any  customers  handling: 
this  cider,  except  in  this  case. 
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The  following  is  our  legislation  on  the  subject:  Shannon's 
Code,  section  991:  "The  right  to  sell  spirituous,  vinous  or' 
fermented  liquors  is  a  taxable  privilege  in  the  sense  of  the 
twenty-eighth  section  of  the  second  article  of  the  constitu- 
tion." Shannon's  Code,  section  6795:  "It  shall  not  be  law- 
ful for  any  person  to  sell  or  tipple  any  intoxicating  liquors, 
including  wine,  ale  and  beer,  as  a  beverage,  within  four  miles 
of  any  schoolhouse, "  etc.  Acts  1899,  page  309,  chapter  161, 
section  1:  "That  any  person  or  persons  selling,  or  aiding  in 
selling  in  any  way  whatever,  intoxicating  liquors,  without  a 
license  required  by  law,  shall  be  guilty  of  a  misdemeanor," 
etc. 

'^^^  The  court  charged  the  jury  on  the  subject  as  follows: 
"What  is  meant  by  intoxicating  liquors  is  anything  that  will 
intoxicate,  and  it  does  not  make  any  difference  by  what  name 
it  is  called.  If  Mr.  Haynes  sold  to  Luther  Vaughan  the  stuff 
of  any  kind  that  intoxicated  him  or  that  was  intoxicating, 
you  should  convict." 

Defendant  disclaims  knowledge  of  the  intoxicating  char- 
acter of  the  cider.  His  counsel  urges  that  it  is  a  fundamental 
principle  of  criminal  law  that  there  must  be  a  criminal  in- 
tent of  the  mind,  coupled  with  the  act,  in  order  to  constitute 
a  crime.  He  cites  the  case  of  Farrell  v.  State,  32  Ohio  St 
456,  30  Am.  Rep.  614,  decided  by  the  supreme  court  of  Ohio. 
In  that  case  the  defendant  had  been  selling  bitters,  and  was 
indicted  for  selling  intoxicating  liquors.  The  court  says:  "In 
such  case  the  maxim  of  the  criminal  law,  'Ignorantia  facti 
excusat,'  applies  to  this  case.  The  excusing  principle  of  this 
maxim  applies  with  great  force  where  the  business  is  recog- 
nized as  lawful,  and  a  transaction  in  its  prosecution  only  be- 
comes criminal  when  it  is  carried  on  with  a  purpose  to  vio- 
late the  law.  To  give  this  maxim  practical  effect  in  a  proper 
case,  it  is  but  an  assertion  of  natural  justice,  for  the  reason 
that  to  render  an  act  criminal  the  intention  with  which  it  is 
done  must  be  so.  The  will  must  concur  with  the  act.  To 
make  a  transaction  criminal,  there  must  be  both  will  and  act 
entering  into  the  transaction."  ^ 

The  opinion  in  that  case  was  by  a  divided  court ;  and,  even 
had  it  been  otherwise,  it  is  not  sound  in  principle,  '^^^  and 
is  contrary  to  the  weight  of  authority  in  this  and  other  states. 
It  is  the  sale  of  intoxicating  liquors  without  license  which  the 
statute  prohibits,  and  it  is  unlawful  to  sell  intoxicating  liquor 
of  any  character  without  license.    This  being  so,  the  seller 
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must  find  out  at  his  peril  whether  the  liquor  he  proposes  to 
sell  is  intoxicating  or  not.  Guilty  knowledge  is  not  by  the 
statute  made  an  ingredient  of  the  offense. 

Quite  a  number  of  authorities  might  be  cited  in  support 
of  this.  In  the  case  of  State  v.  Hartfiel,  24  Wis.  60,  it  is 
held  that  the  sale  of  intoxicating  liquors  to  a  minor  is  an 
offense  under  the  statute,  though  the  vendor  did  not  know 
that  the  purchaser  was  a  minor.  The  court  in  that  case  says : 
**The  words  'knowingly'  and  'willfully/  or  other  words  of 
equivalent  import,  are  omitted  from  the  statute,  and  the 
offense  is  made  to  consist  solely  in  the  fact  of  a  sale  of  in- 
toxicating liquors  or  drinks  to  a  minor." 

Numerous  authorities  could  be  cited  to  the  effect  that  where 
a  statute  commands  that  an  act  be  done  or  omitted,  which 
in  the  absence  of  such  statute  might  have  been  done  or  omitted 
without  culpability,  ignorance  of  the  fact  or  state  of  things 
isontemplated  by  the  statute  will  not  excuse  violation :  3  Green- 
leaf  on  Evidence,  sec.  21;  Barnes  v.  State,  19  Conn.  398; 
Commonwealth  v.  Mash,  7  Met.  (Mass.)  472;  Commonwealth 
V.  Boynton,  2  Allen  (Mass.),  160;  Merrick  v.  Plumley,  99 
Mass.  567. 

In  Ulrich  v.  Commonwealth,  6  Bush  (Ky.),  400,  it  is  said: 
"It  is  as  incumbent  on  the  vender  of  liquor  to  know  that  his 
''**  customer  labors  under  no  disability  as  it  is  for  him  to 
know  the  law,  and  his  ignorance  of  neither  will  excuse  him." 

In  the  case  of  Commonwealth  v.  Boynton,  2  Allen  (Mass.), 
160,  it  is  said:  "The  court  are  of  the  opinion  that  the  sale 
of  intoxicating  liquors,  in  violation  of  the  statute  prohibition, 
is  not  one  of  those  cases  in  which  it  is  necessary  to  allege 
or  prove  that  the  person  charged  with  the  offense  know  the 
illegal  character  of  his  act,  or  in  which  a  want  of  such  knowl- 
edge would  avail  him  in  defense.  If  the  defendant  purposely 
sold  the  liquor,  which  was  in  fact  intoxicating,  he  was  bound 
at  his  peril  to  ascertain  the  nature  of  the  article  which  he 
sold.  When  the  act  is  expressly  prohibited,  without  refer- 
ence to  the  intent  or  purpose,  and  the  party  committing  it 
was  under  no  obligation  to  act  in  the  premises  unless  he 
knew  that  he  could  do  so  lawfully,  if  he  violates  the  law,  he 
incurs  the  penalty.  The  salutary  rule  that  every  man  is  con- 
clusively presumed  to  know  the  law  is  sometimes  productive 
of  hardship  in  particular  cases ;  and  the  hardship  is  no  greater 
where  the  law  imposes  the  duty  to  ascertain  the  fact." 
Am.  St.  Eep.,  VoL  121—67 
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It  is  said  in  1  Wharton  on  Criminal  Law,  section  88:  "It 
is  no  defense  to  an  indictment  for  keeping  or  selling  adulter* 
ated  or  intoxicating  liquors  that  the  defendant  did  not  be- 
lieve them  to  be  intoxicating  or  adulterated.  So,  on  an  in- 
dictment for  selling  adulterated  milk,  the  defendant  is  not 
protected  by  ignorance  of  the  adulteration,  or  even  by  re- 
lief that  the  milk  was  pure;  and  the  same  '^^^  rule  applies 
to  indictment  for  selling  other  deleterious  drinks.  In  several 
states,  selling  intoxicating  liquors  to  minors  is  indictable  by 
statute,  and  in  such  cases  also  arises  the  question  whether  the 
defendant  knew  that  the  vendee  was  a  minor.  Here,  again, 
we  have  the  rule  before  us  applied ;  it  having  been  repeatedly 
held  that,  in  cases  in  which  knowledge  is  not  part  of  the 
statutory  offense,  ignorance  in  this  respect,  coupled  with  the 
honest  belief  that  the  vendee  was  of  full  age,  is  not  a  defense. 
And  the  same  rule  applies  to  all  cases  of  dealing  illegally 
with  minors.  It  is  also  no  defense  to  an  indictment  for  sell- 
ing to  persons  of  intemperate  habits  that  the  defendant  did 
not  know  that  the  vendee  was  of  intemperate  habits,  though 
it  is  otherwise  when  the  statute  makes  the  offense  to  be  sell- 
ing to  persons  of  known  intemperate  habits,  in  which  case 
knowledge  is  an  ingredient  of  the  prosecutor's  case." 

In  2  Wharton  on  Criminal  Law,  section  1507,  after  discuss- 
ing the  same  question,  it  is  said:  "But  to  such  defenses  the 
answer  has  been  already  given  that  when  a  specific  act  is 
made  by  law  indictable,  irrespective  of  the  defendant's  mo- 
tive or  intent,  his  belief  that  he  was  right  in  what  he  did, 
based  on  a  mistake  of  fact,  is  no  defense.  Eminently  is  this 
the  case  with  regard  to  intoxicating  drinks." 

In  17  Encyclopedia  of  Pleading  and  Practice,  page  384, 
it  is  said:  "In  all  prosecutions  for  violations  of  the  liquor 
laws,  the  defendant's  ignorance  of  the  intoxicating  proper- 
ties of  the  liquors  sold  or  kept  for  sale  constitutes  no  defense. 
He  '^^^  is  bound  at  his  peril  to  know  whether  or  not  the 
liquors  are  intoxicating." 

In  Atkins  v.  State,  95  Tenn.  474,  32  S.  W.  391,  it  is  held 
that  one  believing  that  he  has  a  lawful  right  to  operate  a 
gambling  contrivance  is  no  defense  for  violation  of  the  laws 
against  gaming. 

In  Moore  v.  State,  96  Tenn.  544,  35  S.  W.  556,  the  trial 
judge  charged  the  jury  that  the  statute  against  the  sale  of 
intoxicating  liquors  "was  intended  to  and  did  prohibit  the 
sale  as  a  beverage  of  wine,  ale  and  beer,  and  also  all  other 
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liquors  which  were  intoxicating,  whether  called  beer,  wine, 
whisky,  ale,  cider,  hop  tonic,  or  whatever  name  they  be  known 
by,  and  that  defendant  could  not  lawfully  sell  hop  tonic  or 
cider  within  four  miles  of  a  schoolhouse  where  a  school  in 
kept,  if  such  hop  tonic  or  cider  was  intoxicating,  and  would 
make  men  drunk,  and  was  sold  as  a  beverage,  and  was  not 
in  an  incorporated  town." 

"This,"  says  the  court,  through  Caldwell,  J.,  *Ms  a  sound 
interpretation  of  the  law  applicable  to  the  case  before  the 
court — a  construction  manifestly  in  accord  with  the  contem- 
plation of  the  legislature." 

So  it  can  make  no  difference  under  what  guaranty  plain- 
tiff in  error  purchased  the  cider.  If  he  sells  it,  he  must  know 
at  his  peril  whether  it  is  intoxicating  or  not;  and  his  belief 
that  it  was  not,  however  honest,  is  no  excuse. 

The  result  is  that  this  second  assignment  of  error  is  over- 
ruled, and  the  judgment  of  the  circuit  court  is  affirmed. 


One  Who  8eHs  Ligtufr  to  a  minor,  tbongh  ignorant  of  hia  minoritj, 
incurs  the  penalty  of  the  law  prohibiting  sneh  ealee:  State  ▼.  Saase, 
6  8.  Dak.  212,  55  Am.  St.  Bep.  834;  People  ▼.  Curtis,  129  Mich.  1,  95 
Am.  St.  Bep.  404.  Compare  FarreU  y.  State,  82  Ohio  St.  456,  30  Am. 
Bep.  614.  And  in  a  prosecution  for  selling  a  substance  made  in  imita- 
tion of  butter,  it  is  not  incumbent  on  the  state  to  show  that  the  de- 
fendant had  knowledge  of  the  imitation  or  had  an  intention  to  deceive 
the  purchaser:  State  v.  Bogers,  95  Me.  94,  85  Am«  St.  Bep.  395;  Fox 
r.  SUte,  94  Md.  143,  89  Am«  St.  Bep.  419. 


PULMEB  V.  BATES. 

[118  Tenn.  731,  102  S.  W.  900.] 

DEEDS — ^Waorantsr  of  Existence  of  Street. — The  fact  that  a 
deed  describes  the  land  as  bounded  by  a  certain  street  or  alley  raises 
no  implied  warranty  that  such  street  or  alley  eadsts,  if  the  grantor  is 
not  the  owner  of  the  soil  therein,     (p.  1063.) 

Pinlay  &  Pinlay,  for  the  plaintiff. 

Bartels  &  Trezevant,  for  the  defendant. 

^««  HENDERSON,  S.  J.  Defendant  Bates,  for  the  con- 
sideration  of  seven  thousand  seven  hundred  and  fifty  dol- 
lars, conveyed  by  deed  to  complainant  Pulmer  certain  real 
estate  in  Memphis  by  the  following  description:  '^Lots  Nos. 
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1  and  2  of  part  of  lot  5,  block  53,  of  the  plan  of  South  Mem- 
phis, fronting  37V^  feet,  each,  on  the  south  side  of  Linden 
street,  and  running  back  south,  between  parallel  lines,  134 
feet,  to  a  twenty-foot  alley  in  the  rear." 

The  claim  is  that  no  alley  of  any  kind  exists,  or  ever  ex- 
isted, in  the  rear  of  said  lots,  and  that  the  covenants  of  said 
deed  have  been  breached  by  defendant ;  that  complainant  has 
been  damaged  thereby  in  the  sum  of  two  thousand  one  hun- 
dred dollars;  and  the  bill  is  filed  to  recover  therefor.  The 
deed  contains  the  usual  covenants  of  seisin,  right  to  convey, 
uonencumbrance  and  general  warranty. 

Defendant  denies  liability ,  claiming  that  by  the  deed  which 
he  executed  he  gave  no  guaranty  or  warranty  of  the  exist- 
ence of  said  alley,  and  alleging  that  the  soil  in  the  rear  of 
said  lots  did  not  belong  to  him,  and  that  the  reference  to  the 
alley  in  the  deed  was  simply  descriptive.  The  chancellor  dis- 
missed the  bill,  and  complainant  has  appealed. 

The  error  assigned  is  that  the  court  erred  in  holding  that 
complainant  was  not  entitled  to  any  relief,  and  in  dismiss- 
ing his  bill,  and  in  not  holding  that  he  was  entitled  ^^^  to 
recover  damages  from  defendant  for  breach  of  covenant. 

In  certain  partition  proceedings  in  the  chancery  court  of 
Shelby  county  lot  No.  1  had  been  allotted  and  set  apart  to 
Mrs.  Flora  Meyer  and  lot  No.  2  to  Mrs.  Lena  Bakrow,  both 
of  whom  had  conveyed  to  defendant;  and  his  deed  to  com- 
plainant refers  to  these  partition  proceedings  and  deed  for 
description  of  the  property.  The  deeds  from  thase  two  to 
defendant  contain  the  same  description  of  the  lots  as  that  in 
his  deed  to  complainant;  both  calling  for  a  twenty-foot  alley 
in  the  rear.  Defendant  did  not,  as  a  matter  of  fact,  own  the 
land  in  the  rear  of  the  lots  conveyed  by  him. 

Counsel  makes  the  following  stipulation:  "In  this  cause, 
for  the  purposes  of  saving  trouble  and  expense,  it  is  agreed 
that  the  following  are  facts,  and  may  be  treated  as  proved  in 
the  cause  by  the  complainant. 

"The  tract,  composed  of  the  two  lots  sold  by  defendant  to 
complainant  and  described  in  the  bill  and  the  two  lots  in  the 
rear  of  the  same,  running  from  Linden  street  to  Pontotoc 
street,  is  inclosed  as  one  lot  by  fences  on  its  four  sides  and 
used  by  the  occupants  of  the  house  standing  on  the  lots  after- 
ward sold  to  complainant  as  aforesaid.  This  inclosure  was 
made  prior  to  1884,  and  was  continuously  maintained  until 
the  conveyance,  exhibit  A  to  the  bill  herein.    There  was  never 
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any  alley  of  any  description  in  the  rear  of  said  lots  sold  com- 
plainant, and  the  strip  on  the  south  '''^  side  thereof  was  a 
part  of  the  indosure  aforesaid.  Said  strip  was  never  used 
by  the  public  or  private  individuals  as  an  alley." 

The  matter  of  the  existence  of  the  alley  in  the  rear  was  dis- 
cussed by  the  parties  before  the  execution  of  the  deed;  and 
complainant,  being  doubtful  about  its  existence,  consulted  his 
attorney,  who  advised  him  that  the  alley  did  exist. 

The  only  reference  to  the  alley  in  the  deed  is  that  first 
above  quoted  therefrom,  giving  the  description  of  the  lots. 
The  habendum  clause  is  as  follows:  ''To  have  and  to  hold 
the  aforesaid  lots  or  parcels  of  land,  with  all  and  singular 
the  improvements,  easements,  hereditaments  and  appurte- 
nances of  and  to  the  same  belonging  or  in  any  wise  apper- 
taining, to  the  said  J.  D.  Fiilmer,  and  to  his  heirs  and  assigns, 
forever,  in  fee  simple."  This  is  followed  by  covenants  of 
seisin  and  general  warranty. 

The  record  presents  the  question  as  to  whether  the  language 
of  the  deed  referred  to  constitutes  a  covenant  that  there  was 
a  twenty-foot  alley  in  the  rear  of  the  lots,  when  the  defend- 
ant did  not  own  the  soil  upon  which  it  is  claimed  that  the 
alley  should  be. 

There  is  no  express  covenant  in  the  deed  that  defendant 
owns  the  alley  referred  to,  and  as  a  matter  of  fact  he  did  not. 

In  3  Washburn  on  Real  Property,  page  412,  it  is  said: 
**A  reference  to  a  street  or  way  as  a  boundary  of  '^^^  land 
granted,  though  it  might  estop  the  grantor  from  denying  the 
existence  of  and  a  right  to  use  such  street  or  way  by  the 
grantee,  provided  the  grantor  was  the  owner  of  the  land  so 
described  as  a  street  or  way,  would  not  amount  to  an  implied 
covenant  that  it  did  or  would  exist  as  such  street  or  way." 

This  authority  is  cited  in  Scott  v.  Cheatham,  12  Heisk.  720, 
where  it  is  said  ''that  such  reference  to  the  streets  and  alleys 
as  boundaries  would  not  amount  to  an  implied  covenant  that 
they  did  or  would  exist  as  such  streets  or  alleys.  On  this 
point,  however,  there  is  an  apparent  conflict  in  the  author- 
ities. Mr.  Washburn  says  that  in  Van  O 'Linda  v.  Lothrop, 
21  Pick.  (Mass.)  292,  32  Am.  Dec.  261,  it  held  that  such  ref- 
erence would  amount  to  an  implied  covenant  on  the  part  of 
the  grantor  that  there  were  such  streets  and  alleys.  This 
probably  means  no  more  than  that  the  grantor  is  estopped 
from  denying  the  existence  of  such  streets  and  alleys." 
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There  is  a  marked  distinction  between  the  case  of  a  gran- 
tor who  owns  the  street  or  alley  which  his  deed  describes  as 
bounding  the  property  conveyed,  and  one  who  does  not.  In 
the  former  case,  although  there  may  not  be  an  express  war- 
ranty on  the  subject,  the  grantor  is  estopped  from  denying 
the  existence  of  the  street  or  alley.  In  the  latter  case,  the 
reference  is  only  descriptive,  and  no  warranty  is  implied. 
The  conflict  of  authorities  on  this  subject  is  more  apparent 
than  real,  "^^^  dependent  upon  into  which  of  the  two  classes 
the  cases  fall. 

Parker  v.  Smith,  17  Mass.  415,  9  Am.  Dec.  159,  is  cited 
by  appellant,  where  it  is  said:  "The  principal  question  in 
this  case  arises  upon  the  construction  of  the  deed  of  Joseph 
"Russell  to  Benjamine  Taber,  in  which  he  conveys  a  piece  of 
land  in  what  is  now  the  town  of  New  Bedford,  bounding  it 
southwardly  or  westwardly  on  a  way  or  street.  By  this  de- 
scription the  grantor  and  his  heirs  are  estopped  from  deny- 
ing that  there  is  a  street  or  way  to  the  extent  of  the  land 
on  those  two  sides.  We  consider  this  to  be  not  merely  a  de- 
scription, but  an  implied  covenant  that  there  are  such  streets. 
It  probably  entered  much  into  the  consideration  of  the  pur- 
chase that  the  lot  fronted  upon  two  ways,  which  would  al- 
ways be  kept  open,  and,  indeed,  could  never  be  shut  without 
a  right  to  damages  in  the  grantee  or  his  assigns." 

This  case  is  reviewed  by  the  same  court  in  Howe  v.  Alger, 
4  Allen,  206,  where  it  is  said:  "The  case  of  Parker  v.  Smith, 
17  Mass.  413,  9  Am.  Dec.  159,  is  a  leading  case  upon  this 
subject. 

'*The  premises  there  conveyed  were  described  as  bounded 
on  two  sides  by  streets.  The  grantor  was  the  owner  in  fee 
of  the  contiguous  land  that  would  have  formed  the  two  streets. 
The  defendants,  who  claimed  under  the  grantor,  denied  the 
grantee  any  rights  as  to  the  use  of  the  contiguous  land  for 
a  street  or  way. 

"That  court  say  that  ^the  grantor  and  his  heirs  are  ^^  es- 
topped from  denying  that  there  is  a  street  or  way  to  the  ex- 
tent of  the  land  on  those  two  sides.  We  consider  this  to  be, 
not  merely  a  description^  but  an  implied  covenant  that  there 
are  such  streets. ' 

''We  here  find  the  first  use  of  the  language  that  such  a 
boundary  upon  a  street  is  an  'implied  covenant'  that  such 
streets  exist. 
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**It  was  used  in  reference  to  a  conveyance  where  the  grantor 
was  the  owner  of  the  adjacent  land,  embracing  the  so-called 
street. 

''It  was  nsed  in  the  case  of  an  estoppel  as  respects  the 
grantor,  and  upon  that  ground  alone,  the  grantee  might  well 
maintain  his  right  to  the  maintenance  and  use  of  a  street. 
The  further  remark,  as  to  the  existence  of  an  implied  cove- 
nant, may  reasonably  be  presumed  to  have  been  applied  to 
the  case  there  presented  of  a  grantor  being  the  owner  of  the 
land  described  as  a  street." 

In  Howe  v.  Alger,  4  Allen,  206,  it  is  held  that  if  land  be 
conveyed  as  bounding  on  a  street,  and  the  grantor  has  no  in- 
terest in  the  adjacent  land  so  described,  this  does  not  amount 
to  an  implied  covenant  that  there  is  such  a  street  laid  out. 
After  a  discussion  of  a  number  of  authorities  on  the  subject, 
the  court  says:  "Without  a  further  or  more  extended  exam- 
ination of  the  cases  cited  by  the  plaintiff,  it  is  sufficient 
to  say  that  in  all  the  cases  cited  under  this  head  the  gran- 
tor was  the  owner  of  the  adjacent  land  described  in  the 
^®  boundary  as  a  street  or  way,  and  that  the  decision  of 
the  cases  in  favor  of  the  various  grantees  required  nothing 
further  than  the  application  of  the  doctrine  of  estoppel  to 
the  grantors  and  those  claiming  under  them  to  deny  the  ex- 
istence of  the  street." 

There  was  no  misrepresentation  by  defendant  in  his  sale 
to  complainant  in  this  case.  He  believed  that  there  was  a 
twenty-foot  alley  in  the  rear  of  the  lots,  though  it  had  never 
been  opened.  The  partition  proceedings  and  deeds  under 
which  he  claimed  called  for  the  alley.  The  attention  of  com- 
plainant was  called  to  the  matter  before  he  accepted  the  deed. 
Being  in  doubt  about  the  existence  of  an  alley,  he  consulted 
his  attorney.  In  order  to  maintain  his  claim  for  damages 
against  defendant,  he  should  have  required  an  express  cove- 
nant on  the  subject.  Failing  to  do  so,  none  will  be  implied 
from  a  mere  description  given  in  the  deed. 

It  results  that  there  is  no  error  in  the  decree  of  the  chan- 
cellor, and  it  is  affirmed. 


If  Land  iff  Described  as  Bounded  by  a  Way,  this  is  said  to  be  not 
merely  a  description,  but  an  implied  covenant  that  there  is  such  a 
way:  Parker  v.  Smith,  17  Mass.  413,  9  Am.  Dec.  157;  White  v.  Flan- 
nigain,  1  Md.  525,  54  Am.  Dee.  668;  Moale  v.  Mayor,  5  Md.  314,  61 
Am.  Dec.  276.  See,  too,  Riverside  v.  MacLain,  210  HI.  308,  102  Anu 
8t.  Bep.  164;  Boberts  v.  Mathews^  137  Ala.  523,  97  Am,  St.  Bep.  56. 


INDEX  TO  THE  NOTES. 


▲dministraton  and  Ezecuton,  forcible  entiy,  whether  and  when  may 
maintain  proceedings  for,  376. 

BlUa  of  Exchange,  Foreign,  acceptor  of,  contract  of,  is  different  fron 
that  of  the  drawer  or  indorser,  871. 

conflict  of  laws  respecting,  general  rules  controlling,  871. 

days  of  grace  of,  by  what  law  controlled,  873. 

demand  and  protest,  whether  governed  by  the  law  of  the  place- 
where  drawn  or  that  of  the  place  where  payable,  872,  877. 

demand,  time  and  mode  of,  whether  controlled  by  the  law  of  tho- 
place  where  payable,  877. 

dishonor,  necessity  for  notice  of,  by  what  law  controlled,  878. 

drawer  of,  obligation  of,  871. 

include  bills  drawn  in  one  state  payable  in  another,  874,  875. 

maturity  of  is  controlled  by  the  place  where  payable,  872,  876. 

law  of  the  place  where  drawn  controls  time  when  demand  for  pay* 
ment  must  be  made,  872,  876. 

notice  of  dishonor,  what  law  controls  time,  manner  and  sufficiency 
of,  878. 

obligation  of  the  drawer  and  indorser  of,  871. 

place  of  performance,  whether  is  the  place  where  the  contract  is 
drawn  and  enforced,  873. 

protest  of,  whether  controlled  by  the  law  of  the  place  where- 
drawn,  873. 

what  are,  874. 

Contracts,  contingent  for  lobb3ring,  729. 

for  lobbying,  when  illegal  and  when  valid,  726,  727. 

must  be  lawful,  727. 

conflict  of  laws  respecting,  general  rules  controlling,  871. 
Corporate  Stock,  pledgee  of,  assessments,  right  of  to  recover  amounts 
paid  as,  199. 

pledgee  of,  care  which  must  exercise,  203,  205. 

pledgee  of,  conversion  of  by  sales,  what  amounts  to,  201. 

pledgee  of,  demand  and  notice  before  sale  by,  201. 

pledgee  of,  demand  for  payment,  and  notice  of  sale,  what  eon- 
tracts  exonerate  from  giving,  202,  203. 

pledgee  of,  dividends,  right  of  to  receive,  197. 

pledgee  of,  dividends,  suits  by  to  recover,  197. 

pledgee  of,  foreclosure  by,  205. 

pledgee  of,  interest  of  therein,  195. 

pledgee  of,  liability  of  for  assessments,  199« 

(1065) 
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Corporate  Stock,  pledgee  of,  liability  of  for  debts  of  the  eorporation, 

197,  198. 
pledgee  of,  liability  of  for  debts  of  the  corporation,  statates  ex- 

empting  from,  200. 
pledgee  of,  liability  of  for  debts  of  eorporatioiiy  whether  termia- 

ated  by  transfers,  198,  199. 
pledgee  of,  liability  of  for  taxation,  200.  i 

pledgee  of,  limitations,  statutes  of,  effect  of  upon  rights  and  renne-    ^ 

dies  of,  205. 
pledgee  of,  obligation  of  to  proeeed-with  sales,  204,  205. 
pledgee  of  national  bank  stock,  liabilities  of,  199,  200. 
pledgee  of,  powers  of  sale  in  favor  of,  202,  203. 
pledgee  of,  purchase  by  at  his  own  sale,  203,  204. 
pledgee  of,  remedies  of,  200-205. 

pledgee  of,  right  of  to  inspect  the  books  of  the  corporation,  198. 
pledgee  of,  right  of  to  sell  the  stock,  201. 
pledgee  of,  right  of  to  vote  at  corporate  elections,  190. 
pledgee  of,  sales  by,  when  must  be  public,  203. 
pledgee  of,  sales  by  without  notice,  201. 
pledgee  of,  suits  by  in   equity   to   prevent    misappropriation  of 

assets,  195. 
pledgee  of,  suits  in  equity  to  restrain  from  voting,  196. 
pledgor  of,  right  of  to  vote  at  corporate  elections,  196. 
pledgor  of,  suits  which  may  maintain  in  equity,  195,  196. 
Orlminal  Law,  trial,  applause  by  spectators  at,  511. 

trial,  applause,  failure  to  warn  jury  after,  511,  512. 

trial,  duty  of  court  when  spectators  applaud  or  show  approval  or 

disapproval,  511,  512. 
trial,  manifestations  of  grief  or  emotion  by  spectators,  515,  516. 
trial,  misconduct  of  spectators  at  as  a  ground  for  new  trial,  51L 
trial,  misconduct  of  spectators,  new  trial  because  of,  513. 
trial,  misconduct  or  applause  of  spectators,  duty  to  object  to,  and 

to  call  for  a  reprimand,  512. 
trial,  prejudice  to  the  defendant,  when  presumed  from  miaeon- 

duct  or  applause  of  spectators,  513. 
trial,  remarks  of  spectators  at,  when  warrant  the  granting  of  a 

new  trial,  514,  515. 
trial,  spectators,  improper  remarks  of  at,  when  sufficient  ground 

for  a  new  trial,  514. 
Orlminal  Trials,  discretion  of  the  judge  presiding  at,  807,  808. 

judges  presiding  at,  duties  of  to  keep  attorneys  within  the  faetS| 

808. 
prejudice  presumed  from  improper  arguments  to  the  jury,  809. 
prosecuting  attorneys,  arguments  by  not  based  on  evidence,  807* 

809. 
prosecuting  attornejrs,  arguments,  latitude  allowed  in,  807,  808. 
prosecuting  attorneys,  duties  of  to  be  fair  and  impartial,  806,  807. 
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Oriminal   Trials^  prosecuting  attorneys,  prejudice   occasioned  hj  in 
asking  questions  not  admissible,  807. 
witnesses,  refusal  of  to  testify  is  not  evidence  of  the  guilt  of  the 
,  person  on  trial,  809,  8 10. 

Definition  of  betting,  694. 

of  forcible  detainer,  372. 
of  forcible  entry,  371,  372. 
of  gaming  or  gambling,  694. 

Forcible  Detainer,  after  a  peaceable  entry,  401. 

claim  of  title  in  good  faith  as  a  defense,  406,  407« 

classification  of  acts  amounting  to,  399. 

definitions  of,  372,  402. 

demand  for  possession,  necessity  for,  402,  403. 

force  or  menace  required  to  support,  400. 

good  faith  of  party  entering,  statutes  making  material,  401,  402. 

issues  triable  in,  407-409. 

justices  of  the  peace,  disputed  questions  which  prevent  mainte- 
nance of  the  action  before,  408. 

refusal  to  yield  possession,  whether  amounts  to,  399. 

regaining  possession  taken  by  forcible  entry,  when  does  not  sup- 
port proceeding  for,  400. 

resistance  necessary  to  support  proceeding  for,  401. 

statutes  controlling  proceedings  under,  407,  408. 

statutes  defining,  399,  400. 

statutes  making  force  not  essential  to,  399. 

title,  evidence  of  in  proceedings  for,  406,  407. 

title,  color  of,  when  material,  408. 

unlawful  entry,  when  supports  proceeding  for,  408. 

See  Forcible  Entry. 
Forcible  Entry,  abatement,  matters  of,  whether  pleadable  as  defenses 
to,  404. 

administrators  and  executors,  whether  and  when  may  maintain 
proceedings  for,  376. 

agents  or  employ^  cannot  maintain  proceedings  for,  373. 

agents  and  persons  holding  possession  for  others,  when  guilty  of, 
378. 

assignees  of  persons  dispossessed,  whether  may  maintain  proceed- 
ings  for,  375. 

contracts  of  purchase  as  defenses  to  proceedings  for^  412. 

corporations  may  be  guilty  of,  378. 

corporations  may  maintain  proceedings  for,  373. 

defenses,  affirmative  in  proceedings  for,  405. 

defenses  to  proceedings  for,  404. 

easements,  person  entitled  to,  whether  may  maintain  proceeding 
for,  376. 

easements,  property  used  in  connection  with  may  be  the  subject 
of,  382. 
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Tdxcible  Entacy,  ejeetment  is  not  a  substitate  for,  371. 

ejectment,  statates  providing  for  eonverting  proceeding  into  ac- 
tion   for,  409. 

entry,  mere  trespass  does  not  always  eonstitute,  392,  393. 

entry,  test  to  determine  whether  it  is  forcible,  393,  394. 

entry,  when  becomes  complete,  393,  397. 

equitable  defenses  in  proceedings  for,  411,  412. 

estoppel,  defense  of  in  proceedings  for,  411. 

evidence  of  title,  for  what  purpose  admissible  in  proceedings  for, 
400. 

ferries,  whether  subject  to,  382. 

force,  breaches  of  the  peace  which  amount  to,  390. 

force,  defiDitions  of  given  by  statute,  391,  392. 

force,  illustration  of  acts  amounting  to,  394. 

force,  illustration  of  acts  not  amounting  to,  397,  398. 

force  in  the  entry,  when  not  indispensable,  391. 

force,  necessity  of  to  support  action,  391,  392. 

force,  resistance,  whether  necessary,  390. 

force,  taking  possession  by  is  unlawful,  390. 

force,  tearing  down  or  constructing  fences  as  evidence  of.  396. 

force,  violence  and  threats  sufficient  to  constitute,  395-397. 

force,  what  amounts  to,  390,  391,  394. 

force,  words  and  language  as  affecting  the  question  of,  394,  395. 

grantees  and  assignees,  whether  and  when  may  be  proceeded 
against  for,  379. 

grantees  and  other  purchasers,  when  may  maintain  proceedings 
for,  375. 

grantors  and  assignees,  whether  and  when  may  maintain  proceed- 
ings for,  375. 

heirs  and  devisees,  whether  and  when  may  maintain  proceedings 
for,  375. 

intimidation  sufficient  to  support,  390. 

issues  triable  in  relation  to  title,  407,  408. 

justification  for  based  on  title,  405,  409. 

justification  of  under  process,  S80. 

joinder  of  defendants  in  proceedings  for,  381. 

joinder  or  severance  in  prosecutions  for,  370,  377. 

lease,  invalidity  as  a  defense  in  proceedings  for,  411. 

lessees,  whether  and  when  may  maintain  proceedings   for,  376. 

lessors,  when  may  maintain  proceedings  for,  374. 

limitation  and  prescription  as  defenses  to  proceedings  for,  413. 

lodgers  cannot  maintain  proceedings  for,  373. 

married  woman,  when  may  be  adjudged  guilty  of,  377. 

married  woman,  when  maintain  proceeding  for,  372. 

married  women  as  parties  defendant  in  prosecutions  for,  377* 

nature  of  remedy  by,  371. 
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ForciUe  Entry,  notice  and  demand  for  poBsession,  by  and  to  whom 
must  be  given,  403. 

notice  and  demand  for  possession,  form  of,  404. 

notice  and  demand  for  possession,  may  be  oral,  404. 

notice  and  demand  for  possession,  necessity  for,  402,  403. 

notice  and  demand  for  possession,  time  for  which  must  be  giveni 
403. 

object  of  statutes  relating  to  actions  for,  371. 

parties  defendant  in  proceedings  for,  377. 

parties  plaintiff  in  proceedings  for,  372. 

personal  property  is  not  sabject  to  proceedings  for,  381. 

persons  claiming  under  others  who  have  been  guilty  of,  381. 

persons  who  have  abandoned  possession  are  not  subject  to  pro- 
ceedings for,  377. 

possession,  abandonment  of,  389. 

possession  by  agent,  when  will  support  action  by  him  for,  373. 

possession  by  plaintiff,  duration  of,  when  not  material,  383. 

possession  by  plaintiff,  what  necessary  to  sustain  proceeding  for, 
382. 

possession,  constructive  is  not  sufficient  to  sustain  proceeding 
for,  383. 

possession,  cultivation  sufficient  to  maintain,  387. 

possession,  continuance  of  in  the  absence  of  the  possessor,  383. 

possession,  fences  are  not  indispensable  to,  387. 

possession,  inclosure  sufficient  to  eoi^titute,  387. 

possession,  force,  taking  of  by  is  unlawful,  390. 

possession,  illustration  of  acts  not  sufficient  to  constitute,  388. 

possession,  illustration  of  sufficiency  of,  386-389. 

possession  maintained  by  servants  and  agents,  387. 

possession  of  part,  when  deemed  possession  of  the  whole,  388. 

possession,  peaceable  does  not  -necessarily  ft>llow  when  it  ia  taken 
by  force,  384. 

possession,  peaceable,  what  is  not,  385. 

possession,  prior  of  the  defendant  aa  a  defense  in  proceedings 
for,  410. 

possession,  residence  on  property  is  not  essential  to,  387. 

possession,  scrambling  or  incomplete,  what  amounts  to,  384. 

possession,  scrambling  or  incomplete  will  not  sustain  proceeding 
for,  384. 

possession,  statutes  making  right  of  sufficient  to  sustain  proceed- 
ing for,  383. 

possession,  temporary,  when  not  sufficient,  393. 

possession,  when  becomes  peaceable,  398. 

public  domain,  proceedings  for,  including  property  which  is  a 
part  of,  409,  410. 

public  officers  and  persons  placed  in  possession  by  them,  when 
guUty  of,  379. 
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Fofctbto  Entij,  porpoie  of  entry,  392. 

relation  of  landlord  and  tenant  not  essential  to  proceeding  for, 
37L 

reeeivers,  whether  and  when  maj  maintain  proceeding  for,  37& 

resistance  to  force,  whether  necessary,  396. 

sherifFsy  when  may  be  proceeded  against  for,  379. 

sobject  matter  of  the  action  or  proceeding  for,  381,  382. 

"strong  hand,"  what  is  within  the  meaning  of,  395. 

tenants  and  lessees,  when  may  maintain  proceedings  for,  373. 

tenants  in  common,  proceeding  by  one  against  another  for,  374. 

tenants  in  common,  when  goilty  of,  378,  379. 

tenjuits  in  common,  whether  may  maintain  proceedings  for,  374. 

time,  when  demand  for  possession  mnst  be  given  or  served,  403. 

title  cannot  be  drawn  in  question  in  proceedings  for,  405,  409. 

title  is  not  required  to  sustain  proceeding  for,  372. 

title,  termination  of  the  plaintiff's,  whether  a  defense  in  proceed- 
ings for,  410. 

what  necessary  to  maintain  proceeding  for,  382. 

who  may  proceed  for,  372. 

writs,  persons  entering  into  possession  under,  when  guilty  of,  380. 

See  Forcible  Detainer. 

Forelgii  Bins  of  Rrchanga.    See  Bills  of  Exchange,  Foreign. 

QaBdng  or  Oambling,  backgammon,  whether  a  game  played  with  dice^ 
094. 
bagatelle,  betting  on  is,  694. 
baseball-plajring,  whether  is,  696. 
betting,  express  understanding  is  not  essential  to,  694. 
betting,  what  is,  694. 
billiard-plajring,  when  constitutes,  695. 
billiard-rooms,  keeper  of,  when  not  guilty  of,  695. 
"bookmaking"  and  "  poolselling, "  whether  constitute,  698. 
bowls,  whether  playing  of  constitutes,  700. 
card-playing,  when  is,  696. 
chips  or  checks,  use  in,  696. 
eoekfighting,  whether  is,  696. 
common  gaming  defined,  699. 
craps,  whether  a  banking  game,  696. 
devices  for,  dice,  702. 

devices  for,  gaming  tables  and  what  constitutey  700,  70I» 
devices  for,  gun  and  target,  702. 
devices  for,  horseracing,  703. 
devices  for,  keno,  apparatus  for  playing,  702. 
devices  for,  lotto  tables,  703. 
devices  for,  Paris  mutuals,  703. 
devices  for,  playing  cards,  702. 
devices  for,  slot  machinei^  703. 
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Ottiniiig  or  Oftmbling,  devices  for,  bookmaking,  703« 

devices  for,  chnckalnek-tables,  701. 

devices  for,  crackloo,  702. 

devices  for,  crap-tables,  701. 

definitions  of,  694,  699. 

drinks  or  cigar^  playing  for,  whether  constitutes,  699. 

fantan,  whether  playing  of  constitutes,  700. 

gaming  tables,  what  constitute,  700. 

gift  enterprises,  whethw  constitute,  699. 

horseracing,  whether  and  when  is,  697,  698. 

keeping  a  gaming  table  is,  694. 

keeping  or  exhibiting  a  gaming  table,  betting  is  not  essential  to, 
694. 

keno,  playing  of,  whether  is,  698. 

lotteries,  whether  constitute,  698. 

not  essential  that  both  parties  may  lose,  694. 

poker-tables,  setting  up  of,  whether  constitutes,  701. 

pool,  playing  of,  when  constitutes,  695. 

raffle,  taking  a  chance  in,  whether  eonotitutes,  699,  700« 

receiving  money  in  one  state  to  be  sent  to  another,  694. 

rondo  licensing  of  billiard-tables  does  not  include  the  game  of, 
695. 

rondo,  whether  included  in  statutes  against,  695. 

single  act  may  constitute  the  offense,  694. 

skill,  contests  of,  whether  constitute,  696. 

slot  machines,  keeping  of,  whether  is,  703,  705. 

tenpins,  whether  playing  of  constitutes,  700. 

thimble,  whether  playing  of  constitutes,  700. 
^bbying,  contingent  compensation,  whether  affects  validity  of  con- 
tracts for,  729,  734,  739. 

contracts  for  based  upon  agreements  for  contingent  compensa- 
tion, 729,  734,  739. 

contracts  for  may  include  the  doing  of  all  acts  lawful  for  the 
employer  to  do,  735. 

contracts  for,  presumptions  in  favor  of,  733. 

contracts  for  public  service  in  are  valid,  736. 

contracts  for  the  solicitation  or  use  of  personal  influence,  727, 
728,  731. 

contracts  for,  when  against  public  policy  and  void,  726. 

contracts  for,  when  valid,  727. 

contracts  for,  whether  will  be  construed  as  not  intending  im- 
proper means  to  be  used,  729,  730. 

contracts  for  which  are  void,  illustrations  of,  730,  733. 

contracts  for,  which  are  not  valid,  illustrations  of,  733,  740. 

contracts  for  which  may  involve  improper  acts,  735. 

money,  use  of  to  influence  legislation,  whether  ever  proper,  729. 

persons  engaged  in  must  disclose  the  capacity  in  which  they  act, 
728. 
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Vessels,  accident,  inevitable,  eoUieion,  when  not  deemed  due  to,  40. 

accident,  inevitable,  defense  of,  wben  not  snetainable,  40. 

accidents  must  be  avoided  if  possible,  40,  42. 

anchor,  duty  of  vessels  at,  51. 

bridges,  duties  of  when  approaching,  52. 

care  to  be  exercised  by  persons  navigating,  40. 

care  to  be  exercised  by  to  avoid  imperiling  smaller  vessels,  53,  58. 

care  to  be  exercised  by  when  entering  the  harbor,  51,  52. 

care,  want  of  by  one  party,  does  not  entitle  the  other  to  lignre 
him,  41. 

eare  when  moving  in  a  fog,  46,  47. 

care  with  respect  to  lookouts,  what  exacted,  43,  46. 

collisions  due  to  fault  of  both,  41. 

collisions  due  to  fault  of  both,  apportionment  of  loss  caused  by, 
42. 

collisions,  means  and  care  which  most  be  used  to  avoid,  41. 

duty  of  to  exhibit  lights,  50. 

duty  of  to  stop  when  they  cannot  be  steered,  47* 

duty  of  when  approaching  bridges,  52. 

duty  of  when  at  anchor,  51. 

duty  of  when  entering  the  harbor,  51,  52. 

duty  of  when  leaving  slip,  52. 

duty  of  when  passing  through  narrow  channels,  52. 

duties,  reciprocal  of  vessel  overtaking  and  vessel  being  over- 
taken, 49,  50. 

fault  of  one  does  not  relieve  the  other  from  the  exercise  of  due 
care,  41. 

ferry-boats,  care  to  be  exercised  by,  52. 

fog,  duty  of  vessels  moving  in,  46,  47. 

larger,  duties  of  to  avoid  imperiling  smaller,  53,  58. 

liability  of  owners  of  for  not  exercising  vigilance,  40. 

lights,  duties  of  with  respect  to  maintaining  and  exhibiting,  50. 

lookout  astern,  whether  must  be  kept,  46. 

lookout,  duty  of  to  keep,  43,  46. 

lookout  must  be  able  to  give  undivided  attention,  44. 

lookout,  sufficient,  what  is  and  what  is  not,  44,  46. 

lookout,  where  must  be  kept,  43,  44. 

moving  must  avoid  vessel    at  anchor,  50. 

out  of  their  proper  place  are  not  be  run  into,  41. 

overtaking  must  be  kept  out  of  the  way  of  those  being  overtaken, 
48,  49. 

rowboats,  care  which  must  exercise  to  avoid  injury  to  and  peril 
to  occupants,  58. 

rowboats,  duty  of  to  keep  out  of  the  way  of  larger  vessels,  58,  59. 

sailing,  duty  of  to  keep  their  course,  48. 

sailing,  steam  vessels  must  be  kept  out  of  the  way  of,  48,  49. 

signals,  duty  of  to  answer,  52. 
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Vessels,  signals,  fog,  duty  of  vessels  at  anchor  to  give,  5L 
speed,  care  to  be  exercised  respecting  the  rate  of,  42. 
speed,  lessening  of,  when  becomes  a  dutj,  42,  43. 
speed  of  when  moving  in  a  fog,  46,  47. 
steam,  care  required  of  as  to  speed,  42. 
steamers  must  keep  out  of  the  way  of  sailing  vessels,  48,  49. 
stopping  of  to  prevent  accidents,  duty  of,  47,  48. 
stopping  to  avoid  imperiling  smaller  vessels,  53,  54. 
swells  and  waves  created  by,  liability  of  for  injuries  due  to, 
63,  58.  — 

Witnesses,  refusal  to  testify  in  a  criminal  trial  is  not  evidence  of  the 
,    guilt  of  the  accused,  809,  810. 
Am.  St.  Bep.,  VoL  121—68 
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ABATEMENT. 

ABATEBIENT,  Flea  of  in  Suit  to  Quiet  Title. — ^An  action  to 
quiet  title  is  properly  abated  as  to  a  defendant  when  it  appears 
that  a  prior  action  brought  by  the  plaintiff  against  such  defendant 
to  quiet  title  to  the  same  property  is  still  pending.  (Cal.)  Chapman 
▼•  Moorej  130. 

Bee  Diyorce,  10-12, 

ACCBETION& 
Bee  Waters  and  Watercourses,  5. 

AOKNOWLEDOMENTa 
Bee  Deeds,  4-0. 

ACTIONS. 

ACTIONS. — ^Advice  of  Counflel  does  not  bar  an  action,  nor  is 
it  any  defense  to  one  for  actual  damages  caused  by  a  wrongful  act, 
but  is  limited  to  mitigation  of  vindictive  damages.  (Colo.)  Bichards 
V.  BandersoUi  167. 

See  State. 

ADMINISTBATION. 

See  Executors  and  Administrators. 
Note. 

AdministratoTB  and  Executors,  forcible  entry,  whether  and  when  may 
maintain  proceedings  for,  376. 

ADMIBALTT. 

See  Collisions. 

ADVERSE  POSSESSION. 

1.  HUSBAND  AND  WIFE,  Acquisition  of  Her  Title  by  His  Ad- 
verse Possession. — A  husband  cannot  acquire  a  prescriptive  title  to 
the  lands  of  his  wife  while  they  hold  joint  possession.  (Ala.)  Hin- 
ton  V.  Parmer,  63. 

2.  PBESCBIPTIVE  TITLE  in  Favor  of  a  Tenant  by  the  Curtesy. 
The  husband  of  a  deceased  owner  of  real  property  having  as  such  a 
title  therein  as  tenant  by  the  curtesy  cannot  acquire  prescriptive 
title  as  against  the  remaindermen.     (Ala.)     Hinton  v.  Farmer,  63. 

3.  HUSBAND  AND  WIFE — ^Adverse  Possession  Between. — ^If   a 

husband  claiming  title  to  land  under  a  void  tax  deed  makes  a  quit- 
claim deed  thereof  to  his  wife,  and  they  jointly  occupy  the  land,  he 
thereafter  acquiring  a  patent  title   thereto,  but  not  asserting  title 

(1075), 
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tends  to  prove  an  act  that  lie  himself  admits  lie  committed.     (Colo.) 
Bichards  v.  Sanderson,  167. 

8.  APPEALu—FindingB  of  tbe  TtiMl  Cwsrt  are  entitled  to  the 
same  consideration  at  the  hands  of  the  appellate  eoort  as  the  ver- 
dict of  a  jury.     (Colo.)     Caughlin  v.  Campbell-Sell  Baking  Co.,  158. 

4.  APPBAIr— -Effect  of  tli6  Destrnctioii  of  tbe  Becord  Dmiiig  the 
Pendency  of. — ^The  fact  that  the  decision  and  judgment  of  the  appel- 
late court  were  made  after  the  transcript  on  appeal  had  been  de- 
stroyed by  fire  and  without  any  restoration  of  it  does  not  make  such 
judgment  or  decision  or  the  remittitur  issued  thereon  void.  (Cal.) 
Estate  of  Davis,  105. 

5.  APPEAI*.— A  Btil  of  Exceptions  Filed  After  tbe  Time  allowe<l 
by  order  of  the  trial  judge  when  the  final  judgment  was  entered  is 
not  a  part  of  the  record.  (Tenn.)  Nashville  By.  etc  Co.  v.  Tra- 
wick,  996. 

6.  APPEAL. — ^Minute  Entries  axe  a  Part  of  the  Becord  without  a 
bill  of  exceptions,  so  that  assignments  of  error  thereon  based  may  be 
considered  on  appeaL  (Tenn.)  Nashville  By.  etc  Co.  v.  Trawick, 
996. 

7.  APPEALS — OUuM  Legislation. — ^A  Statute  providing  that  the 
city  of  Memphis,  in  prosecuting  an  appeal  or  writ  of  error,  shall  give 
bond,  but  is  released  from  tbe  obligation  of  law  to  furnish  security 
therefor,  is  unconstitutional  as  class  legislation.  (Tenn.)  Malone 
V.  Williams,  1002. 

ATTACHMENT. 

1.  ATTACHMENT  OF  TBX7ST  FUNDS— Deposit  In  Bank— Knowl- 
edge of  Trost. — ^If  an  attorney  collects  money  as  collecting  agent  for 
his  clients  and  deposits  it  in  a  bank  in  his  own  name  as  ''atty.," 
and  the  bank  has  no  actual  knowledge  of  the  trust  relation  existing 
and  of  the  character  of  the  fund  so  deposited,  it  is  fully  justified  in 
paying  the  money  over  to  an  officer  levying  an  attachment  in  an  ac- 
tion for  the  collection  of  a  debt  against  such  attorney.  (Idaho) 
Cunningham  v.  Bank  of  Nampa,  257. 

2.  ATTACHMENT  OF  TBUST  FUNDS— Deposit  in  Bank — ^EJiowl- 
edge  of  Trust — ^Bight  to  Bocover. — ^If  an  attorney  collects  money  as 
collecting  agent  for  his  clients  and  deposits  it  in  bank  in  his  own 
name  as  ''atty.,"  and  it  is  afterward  attached  and  levied  on  for 
his  debt,  he,  as  trustee  for  such  clients,  may  maintain  an  action 
against  the  bank,  having  notice  of  the  character  of  the  fund,  and 
against  the  officer  levying  the  writ,  to  recover  the  money  for  the 
use  and  benefit  of  the  persons  beneficially  interested  therein.  (Idaho) 
Cunningham  v.  Bank  of  Nampa,  257. 

ATTOBNET  AND  CLIENT. 

Contracts. 

1.  ATTOBNEY  AND  CLIENT--Contract  to  Procure  Legislation. — 
A  contract  between  a  client  and  his  attorney  for  purely  professional 
services  to  be  rendered  by  the  latter  is  not  invalid  because  part  of  the 
services  is  the  procurement  of  legislative  action  by  legitimate  means^ 
nor  because  the  contract  provides  for  a  contingent  fee.  (Neb.) 
Stroemer  v.  Van  Orsdel,  713. 

2.  OONTBAOTS  Between  Attorney  and  Client. — ^An  agreement  be- 
tween attorney  and  client  for  professional  services  to  be  rendered 
by  the  former  in  collecting  facts,  preparing  and  submitting  to  the 
proper  authorities  of  the  United  States  government  arguments  upon 


Index.  1079 

the  merits  of  those  Holding  Tndian  lands  pure  Yin  sed  from  the  govern- 
ment for  a  reduction,  and  upon  the  justice  and  advisability  of  such 
reduction  of  the  purchase  price  of  such  lands,  is  valid  and  enforce- 
able.    (Neb.)     Stroemer  v.  Van  Orsdel,  713. 

3.  CONTBA0T8  Between  Attorney  and  Ollent — ^Procnrement  of 
Iiegislation. — ^If,  under  a  contract  between  attorney  and  client 
for  purely  professional  services  to  be  rendered  by  the  former,  the  at- 
torney in  carrying  out  his  contract  appears  before  a  committee  of 
both  Houses  of  Congress  and  explains  the  nature  of  a  pending  bill, 
and  makes  arguments  in  favor  of  its  passage,  this  does  not  render  the 
contract  void,  nor  unenforceable.  (Neb.)  Stroemer  v.  Van  Orsdel, 
713. 

4.  C0KTRA0T8  Between  Attorney  uid  Client — ^Procurement  of 
Iiegislation — Contingent  Fee. — ^If,  in  the  performance  of  an  agreement 
for  purely  professional  services  between  an  attorney  and  client,  the 
attorney  ultimately  appears  before  a  committee  of  both  Houses  of 
Congress  and  explains  the  nature  of  a  pending  bill  and  makes  argu- 
ments in  favor  of  its  passage,  the  fact  that  the  contract  contains  an 
express  agreement  to  perform  the  professional  services  for  a  con- 
tingent fee,  does  not  render  it  void.  (Neb.)  Stroemer  v.  Van  Ors- 
del, 713. 

Disbarment. 

5.  ATTOBNEYS  AT  IiAW— XHsOannent. — ^If  an  attorney  at  law 
convicted  of  a  felony  in  another  state  is  restored  to  his  civil  rights 
by  pardon,  the  latter  fact  is  not  a  defense  to  disbarment  proceedings 
for  the  same  offense,  and  the  court  may  consider  the  conduct  of  the 
attorney,  and  if  satisfied  that  it  has  been  such  as  to  require  his  dis- 
barment, may  disbar  him.     (Colo.)     People  v.  Burton,  165. 

6.  ATTORNEYS  AT  LAW— Disbarment— I>eiiial  of  OoUtr-Evi- 
dence. — ^If ,  in  proceeding  to  disbar  an  attorney,  the  answer  denies  the 
allegations  of  the  information  that  he  has  been  guilty  of  gross  or  other 
professional  misconduct,  admits  that  he  was  tried  and  convicted  as 
charged,  avers  that  he  was  not  guilty,  did  not  receive  a  fair  trial, 
and  that  because  of  his  innocence  and  improper  conviction  he  was 
granted  a  full  and  free  pardon,  a  motion  for  judgment  on  the  plead- 
ings will  be  overruled  and  the  respondent  be  allowed  to  offer  proof  in 
his  defense.     (Colo.)     People  v.  Burton,  165. 

BANKBUPTCT. 

1.  BANEBUPTCT-^nrlBdictlon  of  State  Conrte.— A  Tmst  and 
Banking  Company  does  not  come  within  the  corporations  named  in 
the  national  act  as  liable  to  involuntary  bankruptcy  proceedings, 
and  a  state  court  has  jurisdiction  to  appoint  a  receiver  for  such  a 
company  under  a  bill  alleging  insolvency.  (Md.)  Murphy  v.  Pen- 
ninian,  583. 

2.  BANKBUPTCT— Jurisdiction  of  State  Covrt  to  Appoint  Be- 
ceiver. — The  national  bankruptcy  act  does  not  take  away  the  juris- 
diction of  the  state  courts  to  appoint  receivers  of  insolvent  corpora- 
tions, certainly  not  when  no  bankruptcy  proceedings  have  been 
instituted.     (Md.)     Murphy  v.  Penniman,  583. 

8.  BBS  JUDICATA — ^Effect  of  an  Adjudication  in  Bankruptcy  as 
Against  Preferred  Creditors. — ^An  adjudication  in  bankruptcy  upon  the 
ground  that  the  bankrupt  sold  and  encumbered  his  property  with 
intent  to  hinder,  delay  and  defraud  his  creditors  is  conclusive  in  a 
proceeding  involving  the  same  issues  in  another  court,  and  if  the 
adjudication  is  on  the  ground  that  the  bankrupt  preferred   certain 
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creditors  by  glviog  then  a  mortgage  pn  his  propertj,  ftiid  bis  trustee 
in  bftiikmptey  sues  to  recover  it  from  them,  tney  are  not  entitled, 
in  their  defense,  to  show  that  they  received  the  mortgage  in  good 
faith,  without  anv  knowledge  or  notice  of  the  insolvency  of  the  mort- 
gagor, or  of  his  frandnlent  pnipose,  or  his  intent  to  give  them  a  pref* 
erence  over  other  erediton.  (Kan.)  Dedrick  ▼.  Farmers'  Bank  of 
Stafford,  414. 

BENEFIOIAZi  ABSOOIATIOiraL 

WcTfii  nf  6k)ipenMiMfit. 

1.  A  FSATEBNAL  BSKEFIT  ASSOOIATIOIT  nmt  baTe  • 
Bepresentatiye  Fonn  of  OoTonmiaiitw — ^This  requires  that  the  directors 
or  other  officers^  who  have  general  charge  and  control  of  the  prop- 
erty and  business  of  the  society  and  the  management  of  its  affairs, 
must  be  chosen  by  the  members.  (Neb.)  Liuige  t.  Boyal  High- 
landers, 786. 

2.  BBNBFIOIAL     ABMOIAnOlIB— Fofiii     of    Oovenuneni. — K 

fraternal  beneflt  association  must  have  a  representative  form  of 
government  when  required  to  do  so  by  statute,  and  this  requires 
that  the  directors  or  other  officers,  who  have  general  charge  and  con- 
trol of  the  property  and  business  of  the  society  and  the  management 
of  its  affairs,  shall  be  chosen  by  the  members.  (Neb.)  Lange  t. 
Boyal  Highlanders,  786. 

Knowledge  of  ByAaw9 — SuiMe* 

3.  BENEFIT  flOOIBTlKS—Fresiunption  as  to  Member's  Knowl- 
edge of  By-laws. — Persons  belonging  to  a  mutual  benefit  association 
are  conclusively  presumed  to  know  what  the  provisions  of  the  laws 
adopted  by  the  association  are,  where  such  laws  are  a  part  of  the 
contract  of  insurance.  (HI.)  Benes  t.  Supreme  Lodge  K.  A  Lu  of 
H,  304. 

4.  BENEFIT  fSOOlETlBS—Estoppel  to  Plead  Suicide  By-law. — 
If  a  by-law  of  a  benefit  society  preventing  the  recovery  of  the  bene- 
fit of  a  member  who  commits  suicide  is  in  force  at  the  time  that  a 
person  becomes  a  member  of  such  society,  the  fact  that  it  was  not 
contained  in  a  printed  copy  of  the  constitution  and  by-laws  of  the 
society  furnished  such  person  before  he  joined  the  society,  and  that 
the  other  members  of  his  lodge  did  not  know  of  the  existence  of  such 
by-law,  does  not  estop  the  society  from  pleading  it  in  defense  to  a 
suit  to  recover  the  benefit  of  the  member  who  committed  suicide. 
(HI.)    Benes  v.  Supreme  Lodge  K.  4k  L.  of  H.,  804, 

Change  in  By-laws — Suicide. 

5.  6.    BENEFIOIAIi  ASSOCIATIONS— Changt  In  By-lawB.— If  a 

beneficial  association  has  not  complied  with  a  statute  requiring  it  to 
adopt  a  representative  form  of  government,  its  governing  body  has 
no  power  to  adopt  and  promulgate  any  edict  or  by-law  changing  the 
nature  and  obligation  of  the  contract  with  the  insured  member. 
(Neb.)     Lange   v.   Boyal   Highlanders,   786. 

7.  BENEFICIAL  ASSOCIATIONS^-Changs  In  By-laws— Collat- 
eral Attack. — An  attack  by  a  member  upon  the  validity  of  an  edict 
or  by-law  of  a  beneficial  association,  by  which  it  is  sought  to  vary 
or  change  the  obligations  of  a  contract  which  it  has  made  with  him, 
or  for  his  benefit,  on  the  ground  that  it  is  beyond  the  power  of  the 
society  to  make  such  change,  is  not  a  collateral  attack  upon  its  organ- 
ization, or  its  right  to  carry  on  the  business  for  which  it  was  created. 
(Neb.)     Lange  v.  Boyal  HighlanderSi  786. 
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8.  BEKEFIOIAL  ASSOOIATIOlTft— Futore  By-lawi»  'Agnmomt 
to  be  Bound  by. — A  member  of  an  association  who  agrees  before 
becoming  such  that  he  will  comply  with  the  by-laws  then  in  force,  or 
which  may  be  thereafter  adopted^  is  bound  by  subsequently  adopted 
by-laws,  if  they  are  reasonable  in  their  nature.  (Neb.)  Liauge  v. 
Boyal  Highlanders,  786. 

9.  BBNEFIOZAL  A88O0ZATIOKS— SabseqttenUy  Adopted  By- 
Iftw  AgaUist  Soieide. — ^A  member  of  a  fraternal  benefit  association 
who  contracts  to  be  bound  by  subsequently  enacted  by-laws  is  bound 
by  a  by-law  so  enacted,  forfeiting  his  right  to  recover  on  a  certificate 
ioauring  his  life,  in  ease  his  death  is  caused  by  suicide,  whether  sane 
or  insane.     (Neb.)     Lange  y.  Boyal  Highlanders,   786. 

Bights  of  Beneficiaries. 

10.  IN8UBAK0B  in  Beneficial  Associations,  Bights  of  Beneficlaxy, 
When  Protected  by  Contract  from  Impairment  by  the  Person  Whose 
laife  is  Insured. — ^If  a  man  makes  an  agreement  with  his  sister  in  law 
that  if  she  and  her  husband  will  give  up  their  home  in  one  city  and 
remove  to  another,  and  will  at  the  latter  place  take  care  of  such  man 
while  he  chooses  to  remain  with  them,  he  will  make  her  the  bene- 
ficiary in  a  certificate  of  insurance  in  a  beneficial  association  to  be 
issued  upon  his  life,  and  the  certificate  is  thereupon  accordingly 
obtained  and  the  contract  performed  upon  her  part,  he  has  not  the 
right  to  subsequently  cancel  the  designation  and  substitute  another 
person  as  bendlciary.     (N.  T.)     Stronge  v.  Knights  of  Pythias,  902. 

11.  BENBTICIAXi  A8SO0IATIOK,  Estopp^  Against^  to  Contest 
the  Bight  of  a  Person  to  be  Made  a  Beneflciuy* — ^If  the  certificate 
issued  by  a  beneficial  association  insuring  the  life  of  a  member  makes 
his  sister  in  law  the  beneficiary,  disclosing  her  relation  to  him,  the 
association,  after  receiving  payment  of  the  accruing  dues,  is  estopped 
mpon  his  death  to  defend  against  her  on  the  ground  that  she  was  not 
a  proper  person  to  be  designated  as  beneficiary.  (N.  Y.)  Strongo 
T.  Knights  of  Pythias,  902. 

LidbUity  for  Injuries  During  Iniiiaiion. 

12.  SOCIETIES,  Liability  of,  for  Personal  Ibjnrles  Dnrfng  Initia* 
Hon. — ^The  Supreme  Tent  of  the  Knights  of  the  Maccabees  is  a  cor- 
poration having  Jurisdiction  over  the  subordinate  lodges  or  tents, 
and  the  members  and  oiBcers  conducting  the  ceremony  of  initiating 
a  proposed  member  may  be  regarded  as  the  lawfully  constituted 
agents  of  the  Supreme  Tent,  which  may  therefore  be  held  answerable 
for  personal  injuries  infiicted  on  a  proposed  member  during  the 
ceremony  of  initiation  by  an  act  authorized  by  the  ritual.  (N.  Y.) 
Thompson  v.  Knights  of  Maccabees,  879. 

BILL  OF  EXCEPTIOKa 

See  Appeal  and  Error,  5,  6. 

BILLS  AKB  KOTEa 

Undisclosed  Agent. 

1.    NEOOTIABLE     IKSTBUMEKTS  —  Holding     an     tTndlscIosed 

Agent. — If  a  negotiable  instrument  has  nothing  on  its  face  to  con- 
nect the  payee  with  the  person  for  whom  he  was  an  agent  or  for  whoso 
benefit  it  was  given,  the  latter  cannot  be  held  liable  under  an  indorse- 
ment thereof  made  by  the  person  named  as  payee.  (Kan.)  New 
York  Life  Ins.  Co.  v.  Martindale,  362. 
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Alteration  of  Note. 

2.  PBOMISSOBY  NOTS^-Frandnlent  Alteratioii,  FailiiTe  to  In- 
stmct  as  to  Legal  Interest. — Where  the  maker  of  a  note  sued  thereon 
defends  on  the  ground  that  it  has  been  fraudulently  altered  since  its 
execution  bj  inserting  therein  a  provision  making  it  bear  interest 
at  the  rate  of  five  per  cent  per  annum,  it  is  reversible  error  to  refuse 
to  instruct  the  jury  that  if  the  note  as  executed  contained  no  specifi- 
cation of  the  rate  of  interest,  it  would  bear  interest  at  the  rate  of  six 
per  cent,  though  if  the  note  was  really  fraudulently  altered  after  its 
execution,  it  is  not  material  whether,  as  altered,  it  is  more  or  less 
onerous  to  the  obligor.  (Kan.)  New  York  Life  Ins.  Go.  v.  Martin- 
dale,  362. 

S.  FE0MIS80BY  NOTE,  U^nthorized  Alteration  Thereof  liOW- 
ering  the  Bate  of  Interest. — A  note  may  be  vitiated  by  an  unauthor- 
ized alteration  made  by  lowering  the  rate  of  interest.  Whether  the 
contract,  after  its  alteration,  is  better  or  worse  for  the  obligor  is  not 
material,  if  he  did  not  assent  to  its  alteration.  (Kan.)  New  York 
Life  Ins.   Co.   v.   Martin  dale,  362. 

Foreign  Bills, 

4.  FOBEIGN  BILLS  OF  EXCHANOE-^lonfUct  of  Laws.— The 
rights  and  obligatiors  of  the  drawer  of  a  bill  of  exchange  are  deter- 
mined  and  fixed  by  the  law  of  the  place  where  he  draws  and  transfers 
it,  and  he  is  discharged  by  the  failure  to  protest  it  in  accordance  with 
the  laws  of  that  place,  although  such  failure  is  due  to  different  laws 
and  customs  prevailing  in  the  country  where  the  bill  is  payable. 
(N.  Y.)     Amsinck  V.  Rogers,  858. 

5.  BILLS  OF  EXCHANQE. — ^The  Contracts  of  the  Different  Far- 
ties  to  a  Bill  of  Exchange  are  Independent,  and  carry  different  obliga- 
tions. The  drawer  does  not  contract  to  pay  the  money  in  the  foreign 
place  on  which  it  is  drawn,  but  only  guarantees  its  acceptance  and 
payment  in  that  place  by  the  drawee,  and  on  default  of  such  payment 
upon  due  notice,  to  reimburse  the  holder  in  principal  and  damages 
at  the  place  where  the  contract  was  entered  into.  (N.  Y.)  Amsinck 
v.  Bogers,  858. 

6.  BILLS  OF  EXCHANGE,  Foreign,  by  What  Law  Governed.— 
The  Contract  of  the  Drawer  of  a  Bill  of  Exchange  is  regarded  as  made 
at  the  place  where  it  is  drawn,  and  it  is  governed  by  the  law  of  that 
place  in  regard  to  the  payee  and  any  subsequent  holder  as  to  its  form 
and  nature,  obligation  and  effect.     (N.  Y.)     Amsinck  v.  Bogers,  858. 

7.  BILLS  OF  EXCHANGE,  Foreign,  in  What  Bespect  Governed 

by  Foreign  Laws. — A  bill  of  exchange  drawn  in  one  country  and  pay- 
able in  another  is,  as  to  its  days  of  grace,  the  manner  of  making 
protest  and  the  person  by  whom  protest  may  be  made,  governed  by 
the  laws  of  the  country  where  drawn.  As  to  the  necessity  of  making 
demand  and  protest  and  the  circumstances  under  which  the  same  may 
be  required  or  dispensed  with,  a  bill  of  exchange  is  governed  by  the 
law  of  the  country  where  it  was  drawn  rather  than  that  of  the 
country  where  it  is  payable.     (N.  Y.)     Amsinck  v.  Bogers,  858. 

8.  BILL  OF  EXCHANGE,  Foreign,  What  1& — A  bill  or  order  for 
the  payment  of  money  drawn  in  one  country  upon  a  business  house 
in  another  is  a  foreign  bill  of  exchange  according  to  the  laws  of  New 
York,  and  not  a  cheek.     (N.  Y.)     Amsinck  v.  Bogers,  858. 

9.  BILLS  OF  EXCHANGE,  Foreign,  When  Deemed  to  be  Con- 
trolled by  the  Laws  of  the  Country  Where  Drawn. — ^Where  a  bill  of 
exchange  or  order  for  the  payment  of  money  is  drawn,  negotiated 
and  transferred  by  a  house  or  firm  doing  business  in  New  York,  but 
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direeted  to  a  house  or  firm  doing  busineu  in  Austria,  the  writing 
mast,  as  to  its  character  and  obligation,  be  judged  by  the  laws  of 
New  York.     (N.  Y.)     Amsinck  y.  Rogers,  858. 

See  Corporations,  6;  Mortgages,  1,  2. 
Note. 

Bills  of  Exchange,  Foreign,  acceptor  of,  contract  of,  is  different  from 

that  of  the  drawer  or  indorser,  871. 
conflict  of  laws  respecting,  general  rules  controlling,  871. 
days  of  grace  of,  by  what  law  controlled,  873. 
demand  and  protest,  whether  governed  by  the  law  of  the  place 

where  drawn  or  that  of  the  place  where  payable,  872,  877. 
demand,  time  and  mode  of,  whether  controlled  by  the  law  of  the 

place  where  payable,  877. 
dishonor,  necessity  for  notice  of,  by  what  law  controlled,  878. 
drawer  of,  obligation  of,  871. 

include  bills  drawn  in  one  state  payable  in  another,  874,  875. 
maturity  of  is  controlled  by  the  place  where  payable,  872,  876. 
law  of  the  place  where  drawn  controls  time  when  demand  for  pay- 
ment must  be  made,  872,  876. 
notice  of  dishonor,  what  law  controls  time,  manner  and  sufficiency 

of,  878. 
obligation  of  the  drawer  and  indorser  of,  871. 
place  of  performance,  whether  is  the  place  where  the  contract  is 

drawn  and  enforced,  873. 
protest  of,  whether  controlled  by  the   law  of   the   place   where 

drawn,  873. 


what  are,  874. 


BIBDa 

See  Game  Laws. 


CABBIEBS. 

Of  P<i8senger$. 

1.  OABBIEB— wno  are  Passengers. — ^An  Express  Messenger,  car- 
ried by  a  railroad  company  in  a  car  for  the  transportation  of  express 
matter  under  a  contract  with  the  express  company,  is  a  passenger 
for  hire.     (Ky.)     Davis  v.   Chesapeake  etc.   By.   Co.,  481. 

2.  CABBIEB — Contract  Beleasixig  Uabllity  to  Express  Messenger. 
A  contract  entered  into  in  Virginia  whereby  an  express  messenger 
at  the  time  of  his  employment  releases  the  express  company  and  the 
railway  company  from  all  claims  for  injuries  he  may  receive,  through 
negligence  or  otherwise,  which  contract  is  intended  to  operate  in 
Virginia,  Kentucky  and  other  states,  is  void  under  the  provisions 
of  the  Kentucky  constitution  that  no  common  carrier  shall  contract 
for  relief  from  its  common-law  liability,  and  does  not  affect  his 
right  to  recover  for  injuries  sustained  in  that  state.  (Ky.)  Davis 
V.  Chesapeake  etc.  By.  Co.,  481. 

3.  OABBIEB — Starting  Car  Before  Passenger  is  Seated. — A  street 
railway  company  is  not  required  to  hold  its  car  still  until  every  pas- 
senger that  boards  it  takes  a  seat,  unless  he  is  old,  feeble  or  otherwise 
in  a  condition  demanding  unusual  care.  (Ky.)  Bennett  t.  Louis- 
viUe  By.  Co.,  453. 

4.  CABBIEBS,  Dnty  of  to  Persons  Assisting  Passengers. — ^A  car- 
rier owes  a  duty  to  persons  who  come  upon  a  train  accompanying 
passengers  with  an  intention  of  getting  off  before  the  train  starts, 
and  if  the  conductor  knows  of  the  person  so  accompanying  a  pas- 
senger, he  is  bound  to  give  such  person  a  reasonable  time  to  alight 
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before  starting,  and  if,  after  the  train  is  started,  sueb  person  aligbta 
and,  in  doing  so,  is  injured,  his  act  of  alighting  is  not  contributory 
negligence,  and  the  carrier  is  answerable  for  the  damages  suffered. 
(Ala.)     Southern  Bailwaj  Co.  v.  Patterson,  30. 

6.  BAIItWATS — ^Notiee  to  Oondnetor  of  Purpose  of  PexBon  Assist- 
ing a  Passenger,  What  Buillcient. — ^If  a  person  boards  a  railway  train 
for  the  purpose  of  assisting  an  old  lady  who  is  nearly  blind,  and, 
before  doing  so,  tells  the  conductor  of  her  condition  and  need  of  as- 
sistance to  get  upon  the  train  and  to  secure  a  seat,  and  is  rrqucetrd 
by  the  conductor  to  assist  her,  the  company  is  chargeable  with  notice 
of  the  purpose  of  such  person,  that  he  did  not  intend  to  become  a 
passenger,  and  would  seek  to  alight  from  the  train.  (Ala.)  South- 
era  By.  Go.  T.  Patterson,  SO. 

6.  CABBIEBS  OP  PA8SEKGEB8,  Agents  ef  are  not  Exdosi'vo 
Judges  of  Identiflcation. — Under  a  ticket  signed  by  a  passenger  and 
specifying  that  the  purchaser  will  sign  her  name  and  otherwise 
identify  herself  as  such  passenger  when  called  upon  to  do  so  by  any 
conductor  or  agent  or  agents  of  the  carrier,  they  are  not  made  abso- 
lute arbiters.  The  utmost  they  can  require  is  reasonably  satisfactory 
evidence  of  identification,  and  the  carrier  may  therefore  be  held  an- 
swerable if  they  wrongfully  eject  a  passenger  from  a  train.  (Cal.) 
Marlow  t.  Southera  Pacific  Co.,  127. 

7.  DAMAGES,  Wben  not  Exceeaiye  for  Ejecting  a  Passenger  ftom 
a  Train. — ^Five  hundred  dollars  is  not  an  excessive  sum  to  award  for 
the  wrongful  ejection  of  a  married  woman,  traveling  with  her  infant, 
from  a  train,  in  the  night-time,  at  a  station  far  from  home,  and 
without  baggage  or  money.     (GaL)     Marlow  t.  Southern  Pac.  Co.,  127. 

Contract  to  Tumitih  Can, 

8.  BAHiWAYS — IJvestock  Contract,  When  doee  not  Merpe  Pre- 
viooB  Negotiations  for  the  Pnmlshing  of  a  Car* — ^If,  on  application 
to  a  railway  company,  it  agrees  to  furnish  cars  at  a  date  specified 
for  the  shipping  of  livestock,  but,  failing  to  do  so,  it  furnishes  surh 
cars  at  a  subsequent  date  and  exacts  from  the  shipper  what  is  known 
as  a  livestock  contract,  such  contract  does  not  relate  to  nor  merge 
the  prior  contract  to  furnish  cars,  nor  prevent  the  recovery  of  dam- 
ages for  not  complying  with  it.  (N.  Y.)  Clark  t.  Ulster  etc  B.  B. 
Co.,  848. 

9.  BAlIiWAYS,  Contract  of  to  Furnish  Cars,  When  MntnaL— If 
an  intending  shipper  applies  to  an  agent  of  a  railway  company  for  a 
car  in  which  to  make  a  shipment  and  the  company  agrees  to  furnish 
it,  there  arises  by  implication  of  law  an  agreement  on  the  part  of 
such  shipper  to  use  the  car  if  furnished,  and,  in  case  of  not  using,  to 
pay  whatever  loss  may  have  accrued  to  the  company.  (N.  Y.)  Clark 
V.  Ulster  etc.  B.  B.  Co.,  848. 

10.  BAILWAYS — Contract  to  Fomldi  Cars,  When  Arises  and 
Effect  of. — A  shipper's  orders  calling  for  a  specified  number  of  ears 
for  a  specified  date  will,  when  accepted  by  the  carrier,  constitute  a 
contract  binding  on  it  to  furnish  the  cars  and  on  him  to  furnish  the 
goods  with  which  to  load  them.  (K.  Y.)  Clark  t.  Ulster  etc.  B.  B. 
Co.,  848. 

11.  BAILWAYS,  Station  Agents  of,  Implied  Authority  to  Contract 
for  the  Furnishing  of  Cars. — ^If  an  intending  shipper  applies  to  the 
station  agent  of  a  railway  company  for  a  car  to  be  furnished  at  a 
time  and  for  a  purpose  specified,  and  the  agent  answers  that  the 
shipper  can  have  the  car,  a  contract  is  thereby  created  between  the 
carrier  and  the  shipper  upon  which  the  former  is  answerable  in  dam- 
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ages  on  failing  to  fnrnish  the  ear  as  promised.  The  authority  to  make 
the  contract  is  implied,  as  within  sueh  agent's  employment.  (N.  Y.) 
Clark  V.  Ulster  etc.  B.  B.  Co.,  848. 

Ownership  of  Consigned  Property, 

12.  OABBIEBS— Ownersbip  of  Pmiwrty  Consigned — ^Blght  to  Sue. 
If  a  shipper  delivers  his  property  to  a  carrier,  marked  and  addressed 
to  another  person  as  consignee,  and  gives  the  carrier  no  other  or 
further  notice  than  that  to  be  presumed  and  inferred  from  the  act 
of  consignment,  the  law  will  presume  the  contract  for  transportation 
to  have  been  made  for  and  on  behalf  of  the  consignee,  and  that  he 
is  the  owner  of  the  property  and  entitled  to  its  possession  and  to 
sue  therefor.     (Idaho)     Pratt  v.  Northern  Pae.  Ex.  Co.,  268. 

13.  CABBIEBS — Ownersbip  of  Goods  Consigned. — ^If  a  shipper  de- 
livers his  property  to  a  carrier  without  special  instructions  as  to  its 
ownership  or  its  delivery  on  any  condition,  the  consignee  becomes 
immediately  entitled  to  the  possession  of  the  property,  and  may  de- 
mand and  lawfully  receive  it  forthwith  from  the  carrier,  and  the 
latter  is  justified  in  delivering  it  to  the  consignee  at  any  point  on  its 
line  of  transportation.  (Idaho)  Ptatt  v.  Northern  Pacific  Exp. 
Co.,  268. 

14.  CABBIEBS — Bxprew  Companies — Ownersklp  of  Property  Con- 
signed— ^Bight  to  Sne. — ^If  a  consignor  intrusts  money  to  an  express 
company  with  general  directions  to  deliver  it  to  a  consignee  named, 
he  thereby  vests  the  right  to  the  possession  of  the  money  in  the 
consignee,  and  in  the  absence  of  any  diiferent  or  contrary  instruc- 
tions, or  any  demand  for  the  money,  prior  to  the  consignee's  de- 
mand therefor,  the  latter  is  entitled  to  recover  it,  upon  the  failure 
and  refusal  of  the  express  company  to  deliver  the  money  to  him. 
(Idaho)     Pratt  t.  Northern  Pacific  Exp.  Co.,  268. 

15.  CABBIBB8 — Ownersbip  of  Property  Consigned. — If  property 
is  received  by  a  carrier  on  an  unconditional  and  unrestricted  consign- 
ment, the  carrier  not  only  may,  but  must,  treat  the  consignee  as  the 
absolute  owner  until  it  receives  notice  to  the  contrary.  (Idaho) 
Pratt  T.  Northern  Pac.  Exp.  Co.,  268. 

Loss  of  Goods — Act  of  God, 

16.  NBOZJQEKCE,  Loss  Besnlting  Partly  tnm  and  Partly  trom 
Other  Causes. — ^If  a  carrier  is  guilty  of  negligence  not  in  itself  harm- 
ful, but  wrongful  only  because  of  injurious  consequences  which  may 
follow,  and  a  new  cause  intervenes  between  such  negligence  and  the 
injury  complained  of,  which  new  cause  is  not  a  consequence  of  the 
original  negligence,  which  reasonable  prudence  on  the  part  of  the 
original  wrongdoer  could  not  have  anticipated,  and  but  for  which 
the  injury  could  not  have  happened,  the  new  cause  is  the  proximate 
eaose,  and  the  original  negligence  is  disregarded  as  not  affecting 
tho  result.     (Kan.)     Bodgers  v.  Missouri  Pac.  By.  Co.,  416. 

17.  CABBIEBS  do  net  Assamo  tb*  Blak  of  Loee  Canaed  by  the  Act 
of  Cod.     (Kan.)     Bodgers  v.  Missouri  Pacific  By.  Co.,  416. 

18.  CABBIEB'B  NEOLBCT*  Liability  for  When  Followed  by  an 
Act  of  Gk>d. — If  a  carrier  negligently  delays  the  transportation  of 
goods,  so  that  they  are  subsequently  exposed  to,  and  destroyed  or 
injured  by,  an  act  of  God,  such  as  storm  or  flood,  to  which  they 
would  not  have  been  exposed  had  they  been  transported  with  reason- 
able diligence,  the  proximate  cause  of  the  injury  is  the  act  of  Ood 
and  not  the  negligence,  and  the  carrier  is  not  answerable  for  damages. 
(Kan.)     Bodgers  v.  Missouri  Pac.  By.  Co.,  416. 
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Adjustment  of  CUUmt  for  Lo»$. 

19.  OONSTITUTIOKAIa  LAW— Bailioads— Adjustment  of  GUlins 
for  I1O68  to  Frelgbt. — A  statute  providing  that  common  carriers  shall 
adjust  freight  charges  and  claims  for  loss  or  damage  to  freight  within 
a  named  time,  and  that  if  this  is  not  done  thej  shall  be  liable  to  a 
penalty,  is  not  unconstitutional  as  violative  of  the  equality  clause  of 
the  fourteenth  amendment  to  the  United  States  constitution,  or  of 
a  similar  provision  in  a  state  constitution.  (S.  C.)  Seegers  Brothers 
V.  Seaboard  Air  Line  By.,  921. 

20.  APPELLATE  PSAOTICE.-— FindingB  of  a  Magistrate  as  to  the 
amount  of  damages  by  loss  to  freight  caused  by  a  common  carrier, 
if  affirmed  by  the  circuit  court,  cannot  be  reviewed  by  the  supreme 
court  if  there  is  any  evidence  to  support  them.  (8.  C.)  Seegen 
Brothers  v.  Seaboard  Air  Line  By.,  921. 

CODIOIL. 

See  Wills,  8,  9. 

COLLISION& 

1.  PLEABIKGh— What  not  Suillcient  to  Charge  Defendant  witli 
Knowledge. — An  averment  that  the  defendant's  servants  were  guilty 
of  negligence  in  failing  to  stop  the  paddle-wheels  to  prevent  the 
creation  of  a  succession  of  large  waves  when  a  small  boat  with  occu- 
pants was  plainly  visible  to  such  servants  is  defective,  in  not  further 
stating  that  such  boat  and  its  contents  were  actually  seen  by  them. 
(Ala.)     Daniels  v.  Carney,  34. 

2.  PLEADING — ^Necessity  of  Averring  Knowledge  of  Danger. — A 

complaint  charging  negligence  in  not  stopping  the  revolutions  of  a 
propeller  or  paddle-wheel  of  a  steamboat  when  a  small  boat  and  its 
occupants  were  seen  by  the  defendant's  servants  is  defective,  in  not 
showing  that  the  peril  of  such  occupants  was  an  obvious  one,  or  was 
known   to  the  servants.     (Ala.)     Daniels  v.  Carney,  34. 

3.  KAVIGABLE  WATEBS  — BespectlTe  Bights  of  Large  and 
Small  Boats. — The  exercise  of  the  right  of  navigation  is  as  much 
guaranteed  to  small  craft  as  to  a  great  steamer.  Each  owes  the  other 
the  duty  of  observance  of  due  care  so  as  to  avoid  inflicting  wrong  and 
injury  upon  the  other.  The  injury  resulting  from  a  violation  of  this 
duty,  whether  intentional  or  through  negligence,  carries  with  it  the 
legal  responsibility  of  answering  in  damages.  (Ala.)  Daniels  v. 
Carney,  34. 

4.  NAVIGABLE  WATEB8— Duty  of  Steamers  to  Stop  the  Bevo- 
Intion  of  Paddle-wheels  to  Prevent  Injury  to  Occupants  of  SmaE 
Boats. — If  a  steamer  and  a  small  boat  are  being  navigated  in  a  river, 
and  the  small  boat  is  in  such  a  position  that  the  continued  revolution 
of  the  steamer's  paddle-wheel  or  propeller  will  create  large  waves 
sufficient  to  capsize  or  swamp  the  small  boat  in  passing,  thereby  en- 
dangering the  lives  of  its  occupants,  the  steamer  and  its  owners'  owe 
the  duty  to  such  occupants  of  avoiding  the  danger  by  ceasing  the 
normal  operation  of  the  steamer  and  stopping  the  revolution  of  its 
wheels  or  propeller  until  the  small  boat  has  passed  without  the  zone 
of  danger  of  waves  from  the  larger  boat,  and  if,  by  failing  to  do  so, 
any  of  such  occupants  loses  his  life,  such  owners  are  answerable. 
(Ala.)     Daniels  v.  Carney,  34. 

6.  NAVIGABLE  WATEBS — Contributory  Negligence — Occupants 
of  Small  Boats,  When  not  Presumed  Guilty  of. — ^Where  persons  in  a 
small   boat  in  a  navigable   stream  are  safe  in  the  absence  of  an 
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imiiBnal  distarbance  in  the  water,  and  the  water  at  the  time  the 
steamer  approaches  is  smooth,  thej  cannot  be  adjudged  guilty  of  con- 
tributory negligence  when  the  boat  is  capsized  by  waves  due  to  the 
continuous  revolution  of  the  propeller  or  wheels  of  the  steamer.  Such 
persons  had  the  right  to  assume  that  the  navigators  of  large  crafts 
would  observe  their  duty  under  the  law  toward  a  small  boat  to  avoid 
the   infliction   of  injury.     (Ala.)     Daniels  v.   Carney,   34.    • 

6.  MASTER  ANB  8EBVANT — Steamboat,  Failnre  to  Allege  that 
Pezsocs  Operating  Were  Acting  in  the  Line  of  Their  Authority. — In 
an  action  against  the  owners  of  a  steamboat  to  recover  for  the  death 
of  a  human  being  averred  to  have  occurred  from  the  negligence  of 
servants  who  were  operating  such  boat  in  failing  to  discontinue  such 
operation  and  to  stop  the  propeller  or  wheels  of  such  steamer,  and 
thereby  prevent  large  waves  by  which  the  small  boat  was  capsized, 
the  complaint  must  allege  that  such  servants  acted  at  the  time  in  the 
scope  and  line  of  their  authority.     (Ala.)     Daniels  v.  Carney,  34. 

COBIMEBOE. 

1.  INTEBSTATE  COMMEBOE. — A  license  may  be  exacted  from 
a  person  selling  beer  by  the  barrel,  half  barrel,  or  quarter  barrel, 
though  he  purchases  it  in  another  state,  whence  it  is  shipped  to  him 
into  this  state  and  it  remains  in  the  kegs  in  which  he  receives  it. 
(Ala.)     City  of  Mobile  v.  PhUlips,  17. 

2.  INTERSTATE  COMMERCE,  Business  Which  is  not.— The 
business  of  brokers  of  making  contracts  to  buy  and  sell  future  cot- 
ton for  customers  is  not  interstate  commerce.  Such  contracts  are  not 
articles  of  commerce.     (Ala.)     Ware  v.  Mobile  County,  21. 

8.    INTERSTATE  COMMERCE — ^License  Exacted  for  Dealing  In 

Fntnres. — A  license  exacted  of  brokers  who  are  engaged  in  buying 
and  selling  grain  and  cotton  for  future  delivery,  taking  orders  in 
Alabama,  to  be  executed  on  the  exchanges  in  New  York  or  New 
Orleans,  is  not  imposed  on  interstate  commerce,  where  the  contracts 
in  which  brokers  deal  do  not  contain  any  stipulation  requiring  the 
seller  to  ship  the  cotton  or  grain  to  any  point  without  the  state, 
though,  as  a  matter  of  fact,  such  shipments  are  sometimes  made  by 
the  seller.  The  subsequent  shipment  cannot  become  interstate  com- 
merce until  the  articles  commence  to  be  transported.  (Ala.)  Ware 
T.  Mobile  County,   21. 

4.  INTERSTATE  COMMERCE — Termination  of  Interstate  Trans- 
portation— Taxing  Power  of  State. — If  goods  consisting  of  small 
packages  are  packed  in  one  large  box  and  shipped  from  one  state, 
consigned  to  the  shippers  in  another,  and  there  received  by  them 
from  the  carrier  at  their  destination,  where  the  large  box  is  broken 
open,  and  the  small  packages  are  delivered  to  purchasers  in  accordance 
with  previous  orders,  the  goods,  after  the  large  box  is  broken  open 
and  delivery  begins,  cease  to  be  the  subject  of  interstate  transporta- 
tion, and  become  a  part  and  parcel  of  the  property  of  the  state,  sub- 
ject to  taxation  under  its  revenue  laws.  (Idaho)  Parks  Bros.  &  Co. 
v.  Nez  Perce,  261. 

5.  INTERSTATE  COMMERCE—End  of  Interstate  Transporta- 
tion— Original  Package — ^Taxing  Power. — ^If  goods  consisting  of  small 
packages  are  packed  in  one  large  box  and  consigned  to  the  shipper 
in  another  state,  the  original  package  is  the  large  box  in  which  the 
goods  imported  are  shipped,  and  when  such  box  is  opened  at  the 
point  of  destination  for  the  sale  and  delivery  of  the  separate  parcels 
contained  in  it,  each  parcel  of  the  goods  loses  its  distinctive  charac- 
ter as  an  import  or  subject  of  interstate  commerce,  and  becomes 
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property  sabjcet  to  tnxation  bj  the  state  a«  otber  like  propertj  tiiv* 
«tea  within  its  limits.     (Idaho)     Parke  Broe.  ft  Co.  ▼.  Nes  Peree,  Ml. 

6.  INTERSTATE  COMMEBOB— End  of  Interstate  Traaspoi^b- 
tlon — Original  Package — Taxing  Power. — ^If  goods  consisting  of  small 
packages  are  packed  in  one  large  box  consigned  to  the  shipper  in 
another  state,  the  original  package  is  the  large  box  in  which  the 
imported  goods  are  shipped,  and  after  it  is  received  by  the  owners 
at  its  destination  and  opened  and  the  smaller  packages  removed 
therefrom  for  delivery  to  customers  it  ceases  to  be  an  article  of  in- 
terstate  commerce,  and  is  subject  to  the  taxing  power  of  the  state 
where  found.     (Idaho)    Parks  Bros,  ft  Go.  t.  Kex  Perce,  2C1. 

See  Game  Laws. 

COMMON  LAW. 

1.  COMMON  LAW — ^Adoption  of. — ^By  statute  so  much  of  the  eom- 
mon  law  as  is  applicable  to  our  ccftiditions  and  not  inconsistent  with 
the  constitution  of  the  United  States,  or  of  the  state,  is  in  force  in 
Nebraska.     (Neb.)     Kinkead  v.  Turgeon,  740. 

2.  COMMON  LAW,  Adoption  of,  In  the  United  8tates.—The 
principles  and  rules  of  the  common  law,  so  far  as  applicable  to  our 
conditions,  became  and  continue  in  force  unless  abrogated  or  modified 
b^  express  statutory  or  constitutional  enactments.  (N.  T.)  Watexs 
ft  Co.  V.  Gerard,  886. 

3.  COMMON  LAW,  Construction  of  Statotes  and  Constltutloiis 

by. — Constitutions  and  statutes  should  be  construed  with  reference 
to  the  doctrines  of  the  common  law,  and  the  constitutional  and  stat- 
utory provisions  providing  that  a  penon  shall  not  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law  should  not  be 
held  to  have  been  intended  to  forbid  or  affect  the  right  to  a  lien 
which  had  been  recognized  and  sustained  by  the  common  law.  (N. 
Y.)     Waters  ft  Co.  v.  Gerard,  886. 

4.  COMMON  LAW,  Evidence  of. — ^Where  the  recognized  printed 
reports  of  the  English  courts  prior  to  1775  show  that  the  common  law 
on  any  particular  subject  was  by  such  cases  established  and  deter- 
mined as  therein  stated,  such  reports  are  the  best  and  highest  evi- 
dence of  suck  common  law.     (N.  Y.)     Waters  ft  Co.  v.  Gerard,  886. 

CONCEALED  WEAPON& 

See  Weapons. 

CONPBSSIONa 

See  Criminal  Law,  0. 

CONFLICT  OF  LAWS. 

CONFLICT  OF  LAWS— Transfer  of  TMe.— The  transfer  of 
title  to  real  estate  within  the  limits  of  a  state  is  entirely  subject  to 
the  laws  of  that  state,  and  no  interference  with  it  can  be  permitted 
by  other  states.     (Neb.)     Fall  v.  Fall,  767. 

See  Sunday;  Telegraphs  and  Telephones,  8. 

CONSIGNED  GOODa 

See  Carriers,  12-15« 
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OOMBTZTtmOKAL  LAW. 

Con$truciion  of  CiyMtitution, 

1.  CONSTITXJTIONS. — One  of  tbe  Aids  in  OonstitatloDAl  Oon- 
stmction  is  an  examination  of  the  proceedings  of  the  constitutional 
convention.     (Ga.)     Butts  County  ▼.  Jackson  Banking  Co.,  244. 

Constitutionality  of  Statutes  in  General, 

2.  OONSTXTUnOSTAL  UiW. — ^To  AntborlM  t^e  Oonrt  to  Declare 

a  Statute  Unconstitutionalf  it  must  be  found  obnoxious  to  the  ex- 
press provisions  or  necessary  implication  of  some  article  of  the  con- 
stitution, and  the  court  will  not  declare  a  statute  unconstitutional 
because  it  is  opposed  to  the  spirit  supposed  to  pervade  the  constitution, 
or  is  contrary  to  the  principles  of  right.     (Ala.)     £x  parte  Owens, 

3.  OONBTrnXTIONAL  LAW— Oonstltatlonallty  of  Btatate,  How 
Baised. — A  general  suggestion  that  the  provisions  of  a  statute  are  un- 
constitutional and  void  is  permissible  as  a  way  of  presenting  the  con- 
stitutionality of  the  state.     (Ala.)    Beauvoir  Club  ▼.  State,  82. 

Statute  Void  in  Part. 

4.  STATUTE  VOID  IN  PABT— When  Void  in  Toto.— When  por- 
tions  of  a  statute,  rejected  as  in  themselves  unconstitutional,  are  not 
so  merely  incidental  and  subordinate  that  they  can  be  stricken  out 
without  in  any  sense  impairing  the  efficiency  of  the  act,  and  are  so 
numerons  that  it  cannot  be  said  that  the  legislature  would  have 
passed  the  act  with  these  left  out,  the  whole  act  must  fall.  (Tenn.) 
Malone  ▼.  Williams,  1002. 

5.  CONSTITUTIONAL  LAW— Invalid  Provision  of  Statute,  When 
may  not  be  Disregarded  and  the  Bemalnder  Enforced. — ^Wbere  a 
statute  in  effect  authorizing  a  judicial  proceeding  to  determine  the 
title  to  office  of  candidates  at  a  preceding  election  for  mayor  pur- 
ports to  deprive  the  parties  in  interest  of  tke  right  to  a  trial  by 
jury,  the  courts  will  not  disregard  this  provision  as  unconstitutional 
and  declare  the  remainder  of  the  statute  valid.  (N.  Y.)  Matter  of 
Metz  V.  Maddox,  909. 

Squal  Protection  of  Laws, 

6.  CONSTITUTIONAL  LAW— -Eaiul  Protection  of  Laws. — A  eon 

stitutional  provision  that  the  legislature  shall  pass  no  local  or  specia 
law  granting  to  any  corporation,  association  or  individual,  any  specia 
or  exclusive  immunity  or  privilege,  is  a  guaranty  that  all  valid  enact 
ments  of  the  legislature  shall  be  uniform  in  their  operation  upon  per 
sons  and  property,  and  by  it  all  citizens  are  assured  the  equal  pro 
tection  of  the  laws.     (Bl.)     Jones  v.  Chicago  etc.  By.  Co.,  313. 

7.  CONSTITUTIONAL  LAW— E<inal  Protection  of  Laws. — Every 
citizen  has  an  equal  right  with  every  other  to  resort  to  the  courts  of 
justice  for  the  settlement  and  enforcement  of  his  rights,  and  a  statute 
that  makes  a  discrimination  between  different  classes  of  litigants 
which  is  merely  arbitrary  in  its  nature  is  a  denial  of  that  right  and 
of  the  equal  protection  of  the  law.  (HI.)  Jones  v.  Chicago  etc.  By. 
Co.,  313. 

8.  CONSTITUTIONAL  LAW— Edoal  Protection  of  Law— Bights 
on  Appeal. — As  to  cases  at  law  in  which  judgment  has  been  rendered 
and  the  right  of  appeal  exists,  a  statute  thereafter  enacted  which 
purports  to  confer  a  right  upon  the  appellee  which  it  ie  not  possible 
for  the  appellant  to  enjoy,  and  to  place  a  burden  upon  the  appellant 
to  which  it  is  not  possible  that  the  appellee  can  be  eabjected^  namely. 

Am.  St.  Eep.,  VoL  121—69 
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the  ligbt  of  the  appellee  alone  to  have  the  facts  a^^in  reviewed 
on  appeal  in  ease  the  determination  in  the  lower  court  upon  the  facta 
was  adverse  to  him,  is  a  manifest  violation  of  the  constitution  as 
conferring  upon  the  appellee  a  special  privilege  and  denying  to  the 
appellant  an  equal  protection  of  the  law.  (111.)  Jones  v.  Chicago 
etc.  By.  Co.,  313. 

Special  and  Class  Legislaii&n* 

9.  C30K8T1TU TiONAL  LAW— Special  LeglslatloD. — ^T^aws  are  g^n- 
eral  and  uniform  when  alike  in  their  operation  upon  all  persons 
in  like  situation,  and  legislation  which  applies  only  to  a  certain  class 
in  the  community  is  not  necessarily  special  legislation  within  the 
meaning  of  a  constitutional  prohibition.  (111.)  Jones  v.  Chicago  etc. 
Ry.  Co.,  313. 

10.  CONSTITXTTIONAZi  LAW— BfMclal  Leirislatioii.— If  a  law  is 

made  applicable  only  to  one  class  of  individuals,  to  be  valid,  there 
must  be  some  actual,  substantial  difference  between  the  individuals 
so  classified  and  other  individuals  in  the  state  or  community,  when 
considered  with  reference  to  the  purposes  of  the  law.  The  elasa 
upon  which  the  benefit  is  conferred  must  be  composed  of  individaals 
possessing  in  common  some  disability,  attribute  or  qualification,  or 
in  some  condition  making  them  proper  subjects  in  whom  to  vest  the 
specific  right  granted  them.  (IlL)  Jones  v.  Chicago  etc.  By.  Co., 
313. 

11.  OONSTITU TiOKAL  LAW— Olassiflcation  of  Counties  aa 
Subjects  of  Elections  for  CHianglng  Coonty  Seats. — A  statute  authoriz- 
ing and  regulating  elections  for  changing  the  location  of  court- 
houses and  county  seats  need  not  apply  to  all  the  counties  of  the 
state.  They  may  be  classified  according  to  their  several  needs  and 
conditions.  It  would  be  manifestly  unjust  to  provide  for  an  elec- 
tion on  the  same  terms  and  conditions  in  a  county  which  has  just 
paid  large  sums  of  money  and  assumed  heavy  obligations  to  build  a 
courthouse  and  jail,  as  in  a  new  county  which  had  neither.  (Ala.)  £z 
parte  Owens,  67. 

Judicial  Power  and  Proceedings. 

12.  CONSTITUTIOKAL  LAW— Jtidicial  ProceedingB— Kecesslty 
for  Adversary  Interests. — ^A  proceeding  is  not  necessarily  nonjudicial 
because  it  is  not  adversary,  nor  because  there  is  not  an  appearance  or 
active  opposition  by  some  defendant.  (Cal.)  Bobinson  v.  Kerrigan, 
90. 

13.  CONSTITUTIONAL  LAW.-^ndicial  Power  Is  not  BestHcted  to 

determining  controversies  actually  existing,  but  may  be  extended  to 
controversies  anticipated,  so  as  to  include  the  function  of  providing 
security  against  disputes  and  claims  which  may  arise  and  protecting 
property  and  rights  from  possible,  though  at  the  time  unknown,  hostile 
claims  and  pretensions,  and  of  declaring  a  status  or  right,  and  thereby 
forestalling  and  preventing  controversies.  (Cal.)  Bobinson  v.  Kerri- 
gan, 90. 

14.  CONSTITUTIONAL  LAW— Statutes  Operating  on  Bemedy.— If 
a  statute  is  otherwise  violative  of  the  constitution,  the  mere  fact 
that  it  operates  directly  upon  the  remedy,  and  not  directly  upon  the 
right,  does  not  remove  the  objection.  (III.)  Jones  v.  Chicago  etc. 
By.  Co.,  313. 

Torrens  Land  Ad. 

15.  CONSTITUTIONAL  LAW— Torrens  Land  Act.— The  fact  that 
persons  not  named  in  a  complaint  or  summons  may  be  bound  by  a 
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decree  entered  under  the  Torrent  land  act,  and  thereby  precluded  from 
asserting  their  title  or  interest  in  the  land,  though  they  did  not  receive 
any  notice  except  that  afforded  by  the  four  weeks'  publication  pre- 
scribed by  the  act,  and  had  no  actual  notice  of  the  proceedings,  does 
not  render  the  statute  unconstitutionaL  (Cal.)  Robinson  v.  Ker- 
rigan, 90. 

16.  COKSTITUnONAIi  LAW— ProceedingB  for  Establishing  Title 
to  Lands. — ^The  state  has  full  control  over  the  subject  and  mode  of 
establishing  title  to  property  within  its  limits,  and  for  this  purpose 
may  provide  a  special  proceeding  in  the  nature  of  a  proceeding  in  rem 
to  fix  the  status  of  the  land,  and  declare  the  nature  of  the  titles  and 
interests  therein  and  the  person  or  persons  in  whom  such  interests 
are  at  the  time  vested.     (Gal.)     Bobinson  v.  Kerrigan,  90. 

17.  CONSTITUTIONAL  LAW. — ^The  Torrens  Land  Act  Is  not  XTn- 
constitational  for  devolving  on  the  judiciary  nonjudicial  or  merely 
ministerial  functions.     (Oal.)     Bobinson  ▼.  Kerrigan,  90. 

18.  CONSTITUTIONAL  LAW— What  is  not  a  Judicial  Function. — 
The  fact  that  by  the  Torrens  land  act  the  registrar  is  required  to  note 
upon  the  duplicate  certificates  of  title  in  his  office  the  existence  and 
general  character  of  an  instrument  creating  a  lien,  encumbrance,  trust, 
power,  or  lease  affecting  the  land  described  in  the  certificate  does  not 
show  that  he  was  invested  with  any  judicial  function,  which  can  be 
given  only  to  a  judicial  officer.     (Cal.)     Bobinson  v.  Kerrigan,  90. 

19.  CONSTITUTIONAL  LAW. — ^The  Torrens  Land  Act  is  not  For- 
bidden Legislation,  because  it  makes  special  provisions  regarding  the 
statute  of  limitations,  the  rights  of  purchasers  in  good  faith  of  lands 
registered  under  it,  and  other  matters  peculiar  to  lands  which  are 
brought  within  its  provisions.     (Cal.)     Bobinson  v.  Kerrigan,  90. 

20.  CONSTITUTIONAL  LAW— Torrens  Land  Act. — ^The  statute  es- 
tablishing the  Torrens  land  system  is  not  subject  to  any  of  the  ol> 
jections  urged  against  its  validity,  and  is  constitutionaL  (Cal.) 
Bobinson  v.  Kerrigan,  90. 

Police  Power, 

21.  CONSTITUTIONAL  LAW— FoUce  Fower. — The  state,  in  the 
exercise  of  its  police  power,  has  the  right  to  enact  such  laws  as  are 
calculated  to  promote  the  health,  comfort,  safety  and  welfare  of 
society,  although  such  laws  may  operate  as  an  infringement  upon  the 
personal  liberty  of  the  citizen,  but  such  laws  must  be  in  fact  cal- 
culated to  promote  those  objects;  otherwise  they  are  an  arbitrary 
restraint  on  the  citizen,  and  unconstitutional.  (Neb.)  Halter  v. 
State,  754. 

22.  CONSTITUTIONAL  LAW-^FoUce  Fewer. — A  state  has  the  un- 
doubted right,  in  the  exercise  of  its  police  power,  to  legislate  in  the 
interest  of  the  public  peace,  by  preventing  an  improper  use  of  the 
flag  of  the  United  States.     (Neb.)     Halter  v.  State,  754. 

23.  FOLICE  FOWER — ^Fatents  and  Trademarks. — A  patent  or 
trademark  puts  no  restraint  upon  a  state  in  the  exercise  of  its  police 
power,  beyond  the  restraint  imposed  with  respect  to  property  gen- 
erally.    (Neb.)     Halter  v.  State,  754. 

24.  FOLICE  FOWEB — ^Determination  of  What  are  Snbjects  of. — 
While  the  legislature  may  determine  when  the  exigency  exists  for 
the  exercise  of  the  police  power,  it  is  for  the  courts  to  determine 
w^hat  are  the  subjects  for  the  exercise  of  such  power.  (111.)  People 
V.  Steele,  321. 

25.  CONSTITUTIONAL  LAW— Begnlation  of  Business— Folice 
Fewer. — ^To  uphold  a  statute  regulating  a  lawful  private  business^ 
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the  eovrt  most  be  able  to  eee  that  the  aet  tends  in  sone  degree  to 
the  prevention  of  offeasee,  or  the  preservation  of  the  publie  health, 
naoralSy  safetj  or  welfare,  and  it  must  be  apparent  that  aaeh  end 
is  the  one  actually  intended,  and  that  there  is  some  connection  be- 
tween the  provisions  of  the  law  and  such  purpose.  (lUL)  People  t. 
Steele,  321. 

Employment  of  Women, 

26.  OOKBTXTUTlOM'AIa  LAW—- Women,  Power  to  Legislate  Oon- 
cerning. — An  adult  woman  is  not  to  be  regarded  as  a  ward  of  the 
state  nor  in  any  other  light  than  a  man  is  regarded  when  the  question 
relates  to  a  business  pursuit  or  calling.  She  is  entitled  to  enjoy  on- 
molested  her  liberty  of  person  and  her  freedom  to  work  for  whom 
and  where  and  as  long  as  she  pleases  within  the  general  limits  oper- 
ative on  all  persons  alike.     (N.  Y.)     People  t.  Williams,  854. 

27.  CONSTITUTIONAL  LAW— Power  to  Limit  Employment  of 
Within  Designated  Hours. — ^A  statute  prohibiting  and  making  criminal 
the  employment  or  working  of  women  in  any  factory  before  6  o  'clock 
in  the  morning  or  after  9  o'clock  of  the  evening  of  any  day  is  un- 
constitutional.    (N.  Y.)     People  v.  Williams,  854. 

Use  of  United  States  Flag. 

28.  CONSTrnXTIONAL  LAW^-tTse  of  United  Stetes  Flag.— A 
statute  to  prevent  and  punish  the  desecration  of  the  flag  of  the  United 
States  and  to  prevent  its  use  for  advertising  purposes  is  valid,  and 
not  unconstitutional  as  abridging  the  privileges  or  immunities  of  the 
citizen,  nor  as  depriving  any  person  or  life,  Hberty  or  property  with- 
out due  process  of  law.     (Neb.)     Halter  v.  State,  754. 

29.  UNITED  STATES  FLAO— Power  to  Prohibit  Use  of.— The 
power  to  prohibit  the  use  of  the  United  States  flag  does  not  belong 
exclusively  to  the  national  government,  but  may  be  exercised  by  a 
state.     (Neb.)     Halter  v.  State,  754. 

30.  CONSTITXTTIONAL  LAW— Use  of  United  States  Flag— dass 
Legislation. — A  statute  to  prevent  and  punish  the  desecration  of  the 
flag  of  the  United  States  and  to  prevent  its  use  for  advertising  pur- 
poses is  valid  and  not  unconstitutional  as  special  or  class  legislation. 
(Neb.)     Halter  ▼.  State,  754. 

31.  CONSTITUTIONAL  LAW— Use  of  United  States  Flag  for  Ad- 
vertising  Poxpoees. — ^A  statute  to  prevent  and  punish  the  desecration 
of  the  flag  of  the  United  States  and  to  prevent  its  use  for  adver- 
tising purposes,  is  not  unconstitutional  as  operating  to  deprive  those 
engaged  in  traffic  in  intoxicating  liquors  of  their  property,  advertised 
by  means  of  such  flag,  without  due  process  of  law.  (Neb.)  Halter 
V.  State,  754. 

See  Animals;  Carriers,  19;  Courts,  2-5;  Criminal  Law;  Elections, 
6,  7;  Game  Laws;  Gaming,  8-10;  Marriage,  2;  Statutes;  Taxa- 
tion; Theaters;  Wills,  27,  28. 

OONTINUANOB. 

APPEIXATE  PEACTICE — Continuance— Discretion  of  Court. 
An  application  for  a  continuance  of  a  case  is  addressed  to  the  sound 
legal  discretion  of  the  trial  court,  and  unless  it  appears  that  there 
has  been  an  abuse  of  such  discretion,  the  ruling  on  that  question 
will  be  affirmed.  (Neb.)  City  of  Lincoln  y.  Lincoln  St.  By.  Co., 
816. 
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OONTSAOT8. 

OOKT&AOTS— Public  Policy.— While  public  policy  forbids  tbe 
enforcement  of  an  illegal  or  immoral  contract,  it  is  equally  insistent 
that  those  which  are  lawful  and  contravene  none  of  its  rules  be  duly 
enforced,  and  not  set  at  naught  nor  held  invalid  on  a  bare  suspicion 
of  illegality.     (Neb.)     Stroemer  v.  Van  Orsdel,  713. 

See  Sunday. 
Note. 

Oontracts,  contingent  for  lobbying,  729. 

for  lobbying,  when  illegal  and  when  valid,  726,  727. 

must  be  lawful,  727. 

conflict  of  laws  respecting,  general  rules  controlling,  871. 

CORPORATIONS. 

Charter  and  By-laws — Change  of  Name, 

1.  CORPORATIONS— Power  to  Enact  By-laws. — ^The  inherent 
right  to  enact  by-laws  for  the  government  of  a  corporation  is  in  the 
stockholders,  and  this  right  can  be  exercised  by  a  board  of  directors 
or  other  similar  body  only  when  such  right  is  clearly  conferred  by 
the  rules  of  the  society  and  the  statute  of  the  state  governing  the 
corporation.     (Neb.)     Lange  v.  Boyal  Highlanders,  786. 

2.  CORPORATIONS — ^Evidence  of  Incorporation. — ^The  original 
charter  for  a  corporation,  duly  certified,  is  the  highest  evidence  of 
the  incorporation.  (S.  C.)  Sumter  Tobacco  etc.  Go.  v.  Phoenix 
Assur.  Co.,  941. 

3.  CORPORATIONS — Change  in  Name— Rigbt  to  Attack  for. — 
An  irregularity  in  not  complying  with  the  law  in  chanf^lng  the  name 
of  a  corporation  is  available  only  in  a  direct  proceeding  to  annul 
its  charter,  instituted  on  behalf  of  the  state.  (S.  C.)  Sumter 
Tobacco  etc.  Co.  v.  Phoenix  Assur.  Co.,  941. 

4.  CORPORATIONS — ^Deed  to  Before  Charter  Granted — Change  in 
Name  — 'Insnrance — Estoppel. — A  deed  to  a  corporation  made  before 
its  charter  is  granted  will  take  effect  as  soon  as  its  charter  is  ob- 
tained, although  there  is  a  slight  change  in  the  name  of  the  cor- 
poration from  that  mentioned  in  the  deed,  and  an  insurance  com- 
pany cannot  raise  this  objection  to  the  validity  of  the  deed,  when 
it  has  issued  its  policy  and  received  its  premium  from  a  person  as 
owner  of  the  property.  (S.  C.)  Sumter  Tobacco  etc  Co.  v.  Phoe- 
nix Assur.  Co.,  941. 

Pledge  of  Btoek, 

6.  CORPORATION. — A  Pledgee  of  Corporate  Stock  may  invoke 
equitable  relief  against  the  corporation  to  prevent  it  and  other  parties 
from  consummating  a  fraudulent  sale  and  transfer  of  the  assets  of 
the  company,  whereby  the  pledged  stock  will  be  rendered  worthless. 
(Ga.)     Andrews  Co.  v.  National  Bank,  186. 

Note  ty  President. 

6.  CORPORATION— Liability  on  Note  Given  by  President.— 
Where  the  president  of  a  corporation  obtains  money  from  a  bank, 
giving  therefor  a  note  signed  bv  himself  individually,  and  pledging  as 
collateral  security  stock  owned  by  him  in  the  corporation,  the  note 
is  his  individual  debt,  although  the  money  is  obtained  for  the  use 
of  the  corporation,  and  is  placed  to  its  credit  on  the  books  of  the 
bank.     (Ga.)     Andrews  Co.  v.  National  Banlc,  186. 
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Duty  and  Liability  of  Directors, 

7.  OOEPORATIONS— LiabiUty   of   Diiecton   for  Malfeasance.^ 

The  directors  of  a  corporation  are  personally  liable  in  equitj  for  tha 
consequences  of  their  frauds  or  malfeasance,  or  for  such  groas  negli- 
gence as  amounts  to  a  breach  of  trust,  to  the  damage  of  the  corpora- 
tion  or   its  stockholders.     (Md.)     Murphy  v.   Penniman,   5S3. 

8.  COBPOBATION8 — Suit   Against   I>irectox8— Demiuxer. — ^Where 

the  receiver  of  a  corporation  institutes  a  suit  against  the  directors 
to  hold  them  liable  for  losses  due  to  their  negligent  or  wrongful 
management  of  the  affairs  of  the  company,  a  demurrer  to  the  whole 
bill  will  not  be  sustained  if  there  is  sufficient  in  the  entire  bill  to  re- 
quire the  defendants  to  answer,  although  it  may  contain  conflicting 
statements  and  be  defective  in  some  of  its  parts.  (Md.)  Murphy 
V.  Penniman,  583. 

0.  COBPORATIOira— Bill  Against  Directora— When  not  Mnltt- 
farlouB. — A  bill  by  the  receiver  of  a  corporation  against  the  directors 
alleging  that  all  of  the  defendants  were  connected  with,  or  respon- 
sible for,  all  the  acts  complained  of  as  constituting  negligence  and 
misfeasance  in  their  management  of  corporate  affairs,  is  not  multi- 
farious as  joining  independent  matters  and  defendants  who  have  no 
joint  liability.     (Md.)     Murphy  v.  Penniman,  583. 

10.  COBFOBATIONS— Duty  Of  Dlrectora  to  Attend  Meetin<;8.~ 
While  directors  may  be  held  liable  for  losses  occurring  through  their 
habitual  nonattendance  at  meetings  of  the  board,  still  they  are  not  re- 
quired to  attend  every  regular  meeting,  much  less  every  special  meet- 
ing.    (Md.)     Murphy  v.  Penniman,  583. 

11.  COBPOBATIONS— Dnty  of  Dixoctors  to  Attend  Meetings.^A 
director  is  not  liable  for  what  occurs  at  a  special  meeting  of  the 
board  at  which  he  was  not  present,  unless  there  is  evidence  beyond 
his  mere  absence  that  connects  him  with  the  illegal  acts.  (Md.) 
Murphy  v.  Penniman,  583. 

12.  OOSPOBATION — KegUgence  of  Directoi»— L^pse  of  Bond. — 
An  allegation  in  a  bill  that  each  and  all  the  directors  of  a  corpora- 
tion negligently  allowed  the  bond  of  its  treasurer  to  lapse  and  failed 
to  have  it  renewed,  whereby  loss  to  the  corporation  was  occasioned, 
requires  an  answer  and  is  not  open  to  demurrer.  (Md.)  Murphy 
V.  Penniman,  583. 

Illegal  Loans — Misappropriation  of  Funds. 

13.  COBPOBATIONS— Prohibited    Loan»    What    Is    not— Where 

directors    of    a    corporation    take    from    an    officer    hia    notes    with 
collateral  security  for  the  amount  of  his  defalcations,  this  does  not  . 
constitute  a  loan  to  an  officer  in  violation  of  a  charter  prohibition  ' 
against  such  a  loan.     (Md.)     Murphy  v.  Penniman,  583. 

14.  COBFOBATIOK8— niegal  Ikmas  by  Dixectors.— A  Bill  by  the 

Becelver  of  a  corporation  against  the  directors  for  making  illegal 
loans  is  subject  to  demurrer  by  one  of  the  defendants  who  is  not 
liable  for  all  the  loans,  if  it  does  not  specify  those  for  which  he  is 
liable.     (Md.)     Murphy  v.  Penniman,  583. 

15.  COBPOBATIONS^Iiiabillty   for   Illegal   Loans.— Where    the 

charter  of  a  corporation  declares  that  directors  who  consent  to  a  loan 
to  an  officer  or  employ^  are  liable  for  the  amount  so  loaned  with  the 
losses  and  expenses  resulting  therefrom,  the  "losses  and  expenses" 
can  be  recovered  in  equity,  although  not  "the  amount  so  loaned,"  in- 
dependent of  actual  losses  and  expenses,  as  that  would  be  a  mere 
penalty.     (Md.)     Murphy  v.  Penniman,  583. 
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16.  COBFOBATIONS---Mi8approprlation  of  Funds. — ^An  Allegation 
In  a  Bill  that  each  and  all  of  the  directors  of  a  eorporation,  with 
knowledge  that  an  employ^  had  misappropriated  its  funds,  promoted 
him  to  a  position  of  greater  responsibility,  which  resulted  in  heavy 
losses  to  creditors  and  shareholders,  is  not  open  to  demurrer  by  a 
defendant  director.     (Md.)     Murphy  ▼.  Penniman,  583. 

Liahility  for  Acts  of  Agent — Counterfeit  Stock. 

17.  COBFOBATIONS— Liability  for  Acts  of  Agent.— A  corporation, 
like  an  ordinary  person,  is  responsible  only  for  those  acts  of  its  agent 
which  have  been  done  in  its  name,  and  it  is  not  liable  for  those  which 
have  been  done  in  the  agent's  own  individual  name.  (Iia.)  Bogers 
V.  Southern'  Fiber  Co.,  537. 

18.  COBFOBATIONS— IilablUty  for  Act  of  Agent— Issue  of  Coun- 
terfeit Stock. — If  the  president  and  local  agent  of  a  corporation,  in  a 
transaction  for  his  individual  account,  delivers  counterfeit  instead  of 
genuine  stock  of  his  corporation,  it  cannot  be  held  liable  therefor. 
(La.)     Bogers  v.  Southern  Fiber  Co.,  537. 

19.  COBFOBATIONS — ^Fower  of  Agent — tissue  of  Counterfeit 
Stock. — If  the  president  and  local  agent  of  a  foreign  corporation  acts 
in  its  name  in  a  fraudulent  transaction,  and  delivers  counterfeit  in- 
stead of  genuine  stock  of  the  corporation,  and  receives  the  money 
therefor,  the  corporation  is  not  liable,  when  it  did  not  profit  by  the 
transaction,  and  such  agent  did  not  have  authority  to  receive  or  ac- 
cept money  for  the  corporation,  and  never  had  charge  or  control  of, 
or  access  to,  the  funds  of  the  corporation,  or  to  its  stock-books,  or 
blank  stock  certificates  or  to  its  seal.  (La.)  Bogers  v.  Southern 
Fiber  Co.,  537. 

20.  COBFOBATIONS — ^Liability  for  Act  of  Agent— Issae  of  Coun- 
terfeit Stock. — If  the  president  and  local  agent  of  a  foreign  corpora- 
tion acts  in  its  name  in  a  fraudulent  transaction  in  issuing  counter- 
feit instead  of  the  genuine  stock  of  the  corporation,  and  receives  the 
money  therefor,  the  corporation  is  not  liable  when  such  agent  did 
not  have  authority  to  issue  the  genuine  stock  of  the  company,  and 
was  not  held  out  by  it  to  the  public  as  having  any  such  authority, 
and  was  not  in  the  habit  of  receiving  subscriptions  for  stock,  or  of 
dealing  in  any  way  with  the  certificates  of  stock  of  the  company,  or 
of  receiving  money  in  its  name,  or  for  its  account.  (La.)  Bogers 
▼.  Southern  Fiber  Co.,  537. 

21.  COBFOBATIONS — ^Act  Of  Offlcex^-Issiie  of  Counterfeit  Stock. 
Before  a  corporation  can  be  made  liable  in  any  way  for  the  act  of  its 
officer  in  issuing  counterfeit  stock,  the  officer  must  be  shown  to  have 
liad  authority  to  issue  genuine  stock.  (La.)  Bogers  v.  Southern 
Fiber  Co.,  537. 

22.  COBFOBATIONS — Implied  Power  of  President — ^Issne  of  Coun- 
terfeit Stock. — ^The  president  of  a  corporation  has  not,  simply  by  virtue 
of  his  office,  the  implied  power  of  binding  his  corporation  by  a  fraud- 
ulent and  counterfeit  issue  of  its  stock,  or  by  receiving  money  in  its 
name  to  be  invested  in  its  stock.  (La.)  Bogers  v.  Southern  Fiber 
€o.,  537. 

See  Physicians  and  Surgeons,  3,  4. 

Note. 

Corporate  Stock,  pledgee  of,  assessments,  right  of  to  recover  amounts 
paid  as,  199. 
pledgee  of,  care  which  must  exercise,  203,  205. 
pledgee  of,  conversion  of  by  sales,  what  amounts  to,  201, 
pledgee  of,  demand  and  notice  before  sale  by,  201. 
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OOrporato  8lo^  pledg^ee  of,  denaiid  for  payment,  ftftd  iiotiM  of  Mle» 
wbftt  eontraett  «rxoii«rftte  from  giThif,  802,  203. 

pledgee  of,  dlTidend*,  right  of  to  reeeive,  197. 

pledgee  of,  dividendSi  Miti  by  to  reeover,  197« 

pledgee  of,  foreelosare  by,  205. 

pledgee  of,  interett  of  tbereia,  195. 

pledgee  of,  liability  of  for  aaeessmeDte,  199. 

pledgee  of,  liability  of  for  debts  of  the  corporation,  197,  198. 

pledgee  of,  liability  of  for  debte  of  the  corporation,  statntes  ex- 
empting from,  200. 

pledgee  of,  liability  of  for  debts  of  corporation,  whether  termin- 
ated by  transfers,  198,  199. 

pledgee  of,  liability  of  for  taxation,  200. 

pledgee  of,  limitations,  statntee  of,  effect  of  upon  rights  and  reme- 
dies of,  205. 

pledgee  of,  obligation  of  to  proceed  with  sales,  804,  205. 

pledgee  of  national  bank  stock,  HabiKties  of,  199,  200. 

pledgee  of,  powers  of  sale  in  favor  of,  202,  203. 

pledgee  of,  purchase  by  at  his  own  sale,  203,  204. 

pledgee  of,  remedies  of,  200-205. 

pledgee  of,  right  of  to  inspect  the  books  of  the  corporation,  196. 

pledgee  of,  right  of  to  sell  the  stock,  201. 

pledgee  of,  right  of  to  Yote  at  corporate  elections,  196. 

pledgee  of,  sales  by,  when  most  be  public,  203. 

pledgee  of,  sales  by  without  notice,  201. 

pledgee  of,  suits  by  in  equity  to  prevent  misappropriation  of 
assets,  195. 

pledgee  of,  suits  in  equity  to  restrain  from  voting,  196. 

pledgor  of,  right  of  to  vote  at  corporate  elections,  196. 

pledgor  of,  suits  which  may  maintain  in  equity,  195,  196. 

COUHTIES. 

1.  COUNTIES. — ^Tlw  Fiscal  Policy  of  Countiea  prescribed  and  en- 
joined by  the  constitution  of  Georgia  is,  that  all  lawful  liabilities 
must  be  paid  out  of  the  revenues  raised  for  the  year  in  which  the 
liabilities  are  incurred.  No  departure  from  this  course  is  allowable 
except  in  case  of  loans  to  supply  a  casual  deficiency  of  revenue,  and 
in  case  of  debts  created  by  authority  of  a  previous  plebiscite  note. 
(Ga.)     Butts  County  v.  Jackson  Banking  Co.,  244. 

2.  OOUNTIBS — ^Pow«r  to  Boxtow  Monoy. — While  it  is  permissible 
for  a  county  with  an  empty  treasury  to  incur  a  liability  for  a  cur- 
rent expense,  to  be  discharged  from  the  funds  raised  by  taxation 
during  the  current  year,  and  yet  not  create  a  debt  within  the  mean- 
ing of  the  constitutional  inhibition,  it  does  not  follow  that  a  con- 
tract for  the  loan  of  money  to  pay  such  liability  is  not  such  a  debt. 
There  is  a  fundamental  difference  between  incurring  a  liability  to 
one  person  and  borrowing  money  from  another  to  pay  it.  (Ga.) 
Butts  County  v.  Jackson  Banking  Co.,  244. 

3.  COXJNnES—Borrowing  Money  for  Current  Expenses. — County 
officials  have  no  authority  to  contract  for  a  loan  to  defray  current 
expenses  of  the  county,  although  the  loan  is  contracted  to  be  paid 
in  the  current  year,  and  is  made  with  the  understanding  that  it  shall 
be  paid  from  the  anticipated  revenues  of  that  year.  (Ga.)  Butts 
County  V.  Jackson  Banking  Co.,  244. 

4.  COUNTIES — suability  for  Unauthorised  Debts. — ^Where  county 
officials  borrow  money  in  the  face  of  a  eonstitutioAal  inhibition,  but 
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apply^  it  beneficially  to  avtborized  mnnicipal  pttrposes,  the  county 
is  liable  to  the  lender  as  for  money  had  and  reeoiyed.  (Ga.)  Batts 
County  T.  Jackson  Banking  Co.,  244. 

6.  OOUNTIBS— Liability    for    Unaotliorlzed    Debts.— Where    the 

eonstitution  of  a  state  forbids  not  only  the  borrowing  of  money  by 
a  county  but  also  the  incurring  of  the  liability  which  is  discharged 
by  the  money  borrowed,  the  lender  is  without  remedy  against  the 
county  to  recover  his  money  in  any  tqrm  of  action.  (Ga.)  Butts 
County  V.  Jackson  Banking  Co.,  244. 

6i  COUNTIES  —  xmantliorteed  Loan  —  Snbrogatton. — ^Where  a 
county  issues  a  warrant  to  pay  a  lawful  liability  incurred  for  cur* 
rent  expenses,  and  thereafter  procures  another  to  pay  it  out  of  a 
loan  that  he  makes  to  the  county,  the  lender,  upon  a  disaffirmance 
by  the  county  of  the  illegal  loan,  is  subrogated  to  the  rights  of  the 
warrant-holder.     (Ga.)     Butts  County  ▼.  Jackson  Banking  Co.,  244. 

7.  OOUlfTIES — ^Bnjotnfaig  Payment  of  Wanants. — ^When  the  legal- 
ity of  a  portion  of  county  warrants  contending*  for  payment  is  in 
issue,  and  the  warrants  aggregate  an  amount  in  excess  of  the  sum  in 
the  treasury  raised  from  the  reTenues  of  the  year  in  which  the  'ia- 
bilities  were  incurred,  equity  will,  by  injunction,  impound  the  fund 
in  the  hands  of  the  treasurer  until  it  is  judicially  ascertained  to  whom 
and  in  what  proportions  the  fund  should  be  appropriated.  (Ga.) 
Butts  County  v.  Jackson  Banking  Co.,  244. 

OOT7BT8. 

1.  THE  JUSISDICTIOK  of  the  Appellate  Court  is  Aeqaired  by 
the  filing  of  a  notice  of  appeal  in  the  trial  court,  and  is  not  destroyed 
or  suspended  by  the  loss  or  destruction  of  the  transcript  on  appeal 
after  it  is  filed.     (Cal.)     Estate  of  Davis,  105. 

2.  CONSTITUTIONAL  LAW— Jurisdiction  of  Conrts.— A  constitu- 
tional provision  that  the  legislature  has  no  power  to  deprive  the  ju- 
dicial department  of  any  power  or  jurisdiction  which  rightfully  per- 
tains to  it  as  a  co-ordinate  department  of  the  government,  is  intended 
simply  to  preserve  to  the  judicial  department  the  right  and  power  to 
finally  determine  controversies  between  parties  involving  their  rights 
and  upon  whose  claims  some  decision  or  judgment  must  be  rendered, 
or  determination  made.     (Idaho)     McKnight  v.  Grant,  287. 

8.  THE  JUBISDICTION  of  the  Probata  Court  When  Dealing  witb 
Probate  Matters  is  that  of  a  court  of  general  jurisdiction,  and  the 
same  presumptions  attach  to  its  acts  as  in  any  other  proceeding  of 
which  it  has  jurisdiction.     (Cal.)     Estate  of  Davis,  105. 

4.  CONSTITUTIONAL  LAW-^J^nrisdlction  of  Probate  Coorts.— A 
statute  authorizing  a  probate  court  to  make  an  order  for  the  publica- 
tion of  summons  upon  a  showing  of  certain  facts  by  affidavit  is  not 
unconstitutional  as  authorizing  a  probate  judge  to  make  the  order 
for  publication  in  a  case  not  pending  in  his  court,  but  in  the  district 
court  in  a  case  involving  a  sum  or  controversy  over  which  the  probate 
court  has  no  jurisdiction.     (Idaho)     McKnight  v.  Grant,  287. 

6.  CONSTITUTIONAL  LAW-^urlsdiction  of  Probate  Courts — Or- 
der for  Pnblieatiim  of  Suiomons. — Under  a  constitutional  provision 
that  the  legislature  shall  have  no  power  to  deprive  the  judicial  depart- 
ment of  any  power  or  jurisdiction  which  rightfully  pertains  to  it 
as  a  co-ordinate  department  of  the  government,  the  legislature  haa 
authority  to  confer  upon  a  probate  court  the  power  to  make  orders  for 
publication  of  summons  in  cases  pending  in  other  courts.  (Idaho)i 
McKnight  v.  Grant,  287. 
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COVENANTS*. 

1.  COVEKAKT  TO  MAINTAIN  WALIr— l^Tlieii  Bmn  with  Land. 

A  covenant  in  a  deed  of  a  right  of  way  for  a  railroad  that  as  part 
consideration  for  the  eonvevanee  the  grantee  shall  ereet  a  retaining 
wall  between  the  grantor's  land  and  the  right  of  way,  keep  it  is 
repair  at  all  times,  and  renew  it  when  necessary,  runs  with  the  land. 
(Ky.)     Flege  y.  Covington  etc.  Bridge  Co.,  463. 

2.  COVENANT  TO  MAINTAIN  WAUi— UmiUtioa  of  ActiOD 
for  Breach. — A  covenant  to  keep  a  retaining  wall  in  repair  at  all 
times,  and  to  renew  it  when  necessary,  is  a  continuing  contract  not 
affected  by  the  statute  of  limitations  until  after  the  covenantor  refuses 
to  repair  or  renew  as  the  case  may  be.  The  fact  that  in  the  first 
instance  he  constructed  the  wall  of  wood,  instead  of  stone  as 
covenanted  for,  does  not  set  the  statute  in  motion.  (Ky.)  Flege  y. 
Covington  etc.  Bridge  Co.,  463. 

3.  COVENANT  TO  MAINTAIN  WALL— Estoppel  Against 
Covenantee. — The  fact  that  a  grantor  of  a  right  of  way  acquiesces 
in  the  grantee  building  a  retaining  wall  of  wood,  instead  of  stone 
as  covenanted  for  in  the  deed,  does  not  estop  him  from  demanding 
a  stone  wall  when  the  grantee  removes  the  wooden  one.  (Ky.) 
Flege  V.  Covington  etc.  Bridge  Co.,  463. 

4.  COVENANT  TO  MAINTAIN  WAUr— Qpeciilc  Perf onmncow— 

A  covenant  in  a  deed  of  a  railroad  right  of  way  that  the  grantee 
shall  erect  a  retaining  wall  between  the  grantor's  land  and  the  right 
of  way,  keep  it  in  repair  at  all  times,  and  renew  it  when  necessary, 
may  be  specifically  enforced.  (Kv.)  Flege  y.  Covington  etc.  Bridge 
Co.,  463. 

CBIMINAL  LAW. 

1.  CEIBCINAIi  LAW— Trial— Presence  of  Judge.— In  criminal 
oases  the  trial  jndge  must  be  present  in  the  courtroom  during  the 
whole  trial,  and  if  he  absents  himself  without  the  consent  of  the 
defendant,  it  is  error,  which  may  call  for  a  reversal  of  the  case. 
(Neb.)     Powers  v.  State,  801. 

2.  CBHAINAL  LAW— Misconduct  of  Bystander. — ^Manifestations 
of  grief  or  sympathetic  expressions  in  court,  by  spectators  related  to 
the  accused  or  the  deceased  in  a  criminal  trial  do  not  furnish  good 
ground  for  a  mistrial  and  the  discharge  of  the  jury,  especially  when 
the  offending  person  is  rebuked  and  the  jury  instructed  to  disregard 
the  incident,  and  not  to  permit  it  to  influence  them  in  any  manner. 
(La.)     State  v.  Wimby,  607. 

3.  TRIAL — ^Misconduct  of  CounseL — ^If  the  appellate  court  is  sat- 
isfied that  prejudice  to  the  defendant  resulted  from  misconduct  of 
counsel  in  the  argument  of  the  ease,  it  constitutes  reversible  error. 
(Neb.)     Powers  v.  State,  801. 

4.  CBIMINAL  LAW— Bef usal  to  Testify  as  Bridence  of  Onilt^ 
Misconduct  of  Counsel. — ^The  refusal  of  a  witness  to  testify,  because 
such  testimony  might  be  used  in  a  criminal  prosecution  against  him 
or  her,  or  because  it  would  subject  him  or  her  to  humiliation  and  dis- 
grace, is  not  a  fact  or  circumstance  which  may  be  considered  as  tend- 
ing to  prove  the  guilt  of  the  defendant  on  trial,  and  the  statement  of 
the  prosecuting  attorney  in  his  argument  to  the  jury  that  such  refusal 
to  testify  is  evidence  of  such  guilt  is  prejudicial  and  reversible  error. 
(Neb.)     Powers  v.  State,  801. 

5.  CBIMINAL  LAW — Admissions  as  Evidence  of  CHdlt. — ^If  ad- 
missions of  his  guilt  are  made  by  an  accused  under  such  cireurastances 
of  apparent  peril  and  bodily  danger  as  to  make  them  inadmissible  in 
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evidence^  declarations  of  witnesses  made  to  the  defendant  at  a  later 
date  to  the  effect  that  he  did  make  snch  admissions  cannot  be  used  as 
evidence  against  him.     (Neb.)     Powers  v.  State,  801. 

6.  CBIMINAL  LAW — Confessions  as  Evidence. — One  cannot  be 
convicted  of  a  felony  upon  his  own  unsupported  extrajudicial  confes- 
sion that  a  crime  has  been  committed.  Such  confession  may  be  suffi- 
cient to  prove  the  defendant's  connection  with  the  criminal  act,  but 
there  must  in  all  cases  be  proof  aliunde  of  the  essential  facts  con- 
stituting the  crime.     (Neb.)     Blacker  v.  State,  751. 

7.  CONSTITUTIONAL  LAW— Privilege  of  not  Answering  In- 
criminating Qiiestions  is  Personal. — ^That  a  witness  was  improperly 
compelled  to  answer,  and  did  answer,  incriminating  questions,  against 
the  objection  of  the  defendant  in  a  criminal  prosecution,  cannot  be 
urged  by  euch  defendant  in  the  appellate  court.  (Ala.)  Beauvoir 
Club  V.  State,  82. 

Note. 

Criminal  Law,  trial,  applause  by  spectators  at,  511. 

trial,  applause,  failure  to  warn  jury  after,  511,  512. 

trial,  duty  of  court  when  spectators  applaud  or  show  approval  or 
disapproval,  511,  512. 

trial,  manifestations  of  grief  or  emotion  by  spectators,  515,  516. 

tria],  misconduct  of  spectators  at  as  a  ground  for  new  trial,  511. 

trial,  misconduct  of  spectators,  new  trial  because  of,  513. 

trial,  misconduct  or  applause  of  spectators,  duty  to  object  to,  and 
to  call  for  a  reprimand,  512. 

trial,  prejudice  to  the  defendant,  when  presumed  from  miscon- 
duct or  applause  of  spectators,  513. 

trial,  remarks  of  spectators  at,  when  warrant  the  granting  of  n 
new  trial,  514,  515. 

trial,  spectators,  improper  remarks  of  at,  when  sufficient  ground 
for  a  new  trial,  514. 

Criminal  Trials,  discretion  of  the  judge  presiding  at,  807,  808. 

judges  presiding  at,  duties  of  to  keep  attorneys  within  the  facts, 

808. 
prejudice  presumed  from  improper  arguments  to  the  jury,  809. 
prosecuting  attorneys,  arguments  by  not  based  on  evidence,  807- 

809. 
prosecuting  attorneys,  arguments,  latitude  allowed  in,  807,  808. 
prosecuting  attorneys,  duties  of  to  be  fair  and  impartial,  806,  807. 
prosecuting  attorneys,  prejudice  occasioned  by  in  asking  questions 

not  admissible,  807. 
witnesses,  refusal  of  to  testify  is  not  evidence  oi  the  guilt  of  the 

person  on  trial,  809,  810. 

DAMAQEA 

1.  DASCAGES.— For  Bodily  Pain  and  SnlTering  of  a  Wife  endured 
because  of  a  wrongful  act  of  another  she  may  recover,  though  no 
physical  violence  was  done  to  her  person.  (Ala.)  Engle  y.  Sim- 
mons, 59. 

2.  DAMAGES— Verdict— Com]mtotion.^If  a  statute  allows  the 
successful  party  to  recover  a  sum  which  is  determined  by  multiplying 
the  actual  damages  sustained  a  specified  number  of  times,  it  is  im- 
material whether  the  jury  return  in  their  verdict  the  sum  which  the 
plaintiff  is  entitled  to  recover  by  virtue  of  the  statute,  or  whether 
they  return  the  actual  damages,  and  the  court  directs  the  judgment 
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the  right  of  the  appellee  alone  to  have  the  faetf  again  reviewed 
on  appeal  in  ease  the  determination  in  the  lower  court  upon  the  facta 
was  adverse  to  him,  is  a  manifest  violation  of  the  constitution  as 
conferring  upon  the  appellee  a  special  privilege  and  denying  to  the 
appellant  an  equal  protection  of  the  law.  (lU.)  Jones  v.  Cliicago 
etc.  By.  Co.,  313. 

Speeial  and  Class  Legislation, 

9.  CONSTITU TIONAL  LAW — Special  Legislation. — T^aws  are  gen. 
eral  and  uniform  when  alike  in  their  operation  upon  all  persons 
in  like  situation,  and  legislation  which  applies  only  to  a  certain  class 
in  the  community  is  not  necessarily  special  legislation  within  the 
meaning  of  a  constitutional  prohibition.  (Dl.)  Jones  v.  Chicago  etc 
Ry.  Co.,  313. 

10.  CONSTITUTIONAL  LAW— Special  Legislation.— If  a  law  is 

made  applicable  only  to  one  class  of  individuals,  to  be  valid,  there 
must  be  some  actual,  substantial  difference  between  the  individuals 
so  classified  and  other  individuals  in  the  state  or  community,  when 
considered  with  reference  to  the  purposes  of  the  law.  The  clas* 
upon  which  the  benefit  is  conferred  must  be  composed  of  individuals 
possessing  in  common  some  disability,  attribute  or  qualification,  or 
in  some  condition  making  them  proper  subjects  in  whom  to  vest  the 
specific  right  granted  them.  (Bl.)  Jones  v.  Chicago  etc.  By.  Co., 
313. 

11.  CONSTITUTIONAL  LAW — Classlficatloii  of  Counties  as 
Subjects  of  Elections  for  Changing  County  Seats. — A  statute  authoriz- 
ing and  regulating  elections  for  changing  the  location  of  court- 
houses and  county  seats  need  not  apply  to  all  the  counties  of  the 
state.  They  may  be  classified  according  to  their  several  needs  and 
conditions.  It  would  be  manifestly  unjust  to  provide  for  an  elec- 
tion on  the  same  terms  and  conditions  in  a  county  which  has  just 
paid  large  sums  of  money  and  assumed  heavy  obligations  to  build  a 
courthouse  aud  jail,  as  in  a  new  county  which  had  neither.  (Ala.)  £x 
parte  Owens,  67. 

Judicial  Power  and  Proceedings, 

12.  CONSTmmONAL  LAW— Judicial  ProcoedingB— Necessity 
for  Adversary  Interests. — ^A  proceeding  is  not  necessarily  nonjudicial 
because  it  is  not  adversary,  nor  because  there  is  not  an  appearance  or 
active  opposition  by  some  defendant.  (Cal.)  Bobinson  v.  Kerrigan, 
90. 

13.  CONSTITUTIONAL  LAW.— Jndlcial  Power  is  not  Bestricted  to 

determining  controversies  actually  existing,  but  may  be  extended  to 
controversifs  anticipated,  so  as  to  include  the  function  of  providing 
security  against  disputes  and  claims  which  may  arise  and  protecting 
property  and  rights  from  possible,  though  at  the  time  unknown,  hostile 
claims  and  pretensions,  and  of  declaring  a  status  or  right,  and  thereby 
forestalling  and  preventing  controversies.  (Cal.)  Bobinson  v.  Kerri- 
gan, 90. 

14.  CONSTITUTIONAL  LAW— SUtates  Operating  on  Bemedy.— If 
a  statute  is  otherwise  violative  of  the  constitution,  the  mere  fact 
that  it  operates  directly  upon  the  remedy,  and  not  directly  upon  the 
right,  does  not  remove  the  objection.  (111.)  Jones  v.  Chicago  etc 
By.  Co.,  313. 

Torrens  Land  Act, 

15.  CONSTITUTIONAL  LAW-— Torrens  Land  Act.— The  fact  that 
persons  not  named  in  a  complaint  or  summons  may  be  bound  by  a 
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decree  entered  under  the  Torrens  land  act,  and  tberebj  precluded  from 
asserting  their  title  or  interest  in  the  land,  though  they  did  not  receive 
any  notice  except  that  afforded  by  the  foar  weeks'  publication  pre- 
scribed by  the  act,  and  had  no  actual  notice  of  the  proceedings,  does 
not  render  the  statute  unconstitutional.  (Oal.)  Bobinson  v.  Ker- 
rigan, 90. 

16.  CONSTITUTIONAL  LAW— -ProceedlngB  for  EstabUshing  Title 
to  Landa. — The  state  has  full  control  over  the  subject  and  mode  of 
establishing  title  to  property  within  its  limits,  and  for  this  purpose 
may  provide  a  special  proceeding  in  the  nature  of  a  proceeding  in  rem 
to  fix  the  status  of  the  land,  and  declare  the  nature  of  the  titles  and 
interests  therein  and  the  person  or  persons  in  whom  such  interests 
are  at  the  time  vested.     (Cal.)     Bobinson  v.  Kerrigan,  90. 

17.  CONSTITUTIONAL  LAW. — Tbe  Torrens  Land  Act  l8  not  Un- 
constitntional  for  devolving  on  the  judiciary  nonjudicial  or  merely 
ministerial  functions.     (Cal.)     Bobinson  v.  Kerrigan,  90. 

18.  CONSTITUTIONAL  LAW— What  Is  not  a  Judicial  Fnnction. — 
The  fact  that  by  the  Torrens  land  act  the  registrar  is  required  to  note 
upon  the  duplicate  certificates  of  title  in  his  office  the  existence  and 
general  character  of  an  instrument  creating  a  lien,  encumbrance,  trust, 
power,  or  lease  affecting  the  land  described  in  the  certificate  does  not 
show  that  he  was  invested  with  any  judicial  function,  which  can  be 
given  only  to  a  judicial  officer.     (Cal.)     Bobinson  ▼.  Kerrigan,  90. 

19.  CONSTITUTIONAL  LAW. — ^Tbe  Torrens  Land  Act  is  not  For- 
bidden Legislation,  because  it  makes  special  provisions  regarding  the 
statute  of  limitations,  the  rights  of  purchasers  in  good  faith  of  lands 
registered  under  it,  and  other  matters  peculiar  to  lands  which  are 
brought  within  its  provisions.     (Cal.)     Bobinson  v.  Kerrigan,  90. 

20.  CONSTITUTIONAL  LAW— Torrens  Land  Act — ^The  statute  es- 
tablishing the  Torrens  land  system  is  not  subject  to  any  of  the  ob 
jections    urged    against    its    validity,    and    is    constitutionaL     (Cal.) 
Bobinson  v.  Kerrigan,  90. 

Police  Power, 

21.  CONSTITUTIONAL  LAW— Police  Power.— The  state,  in  the 
exercise  of  its  police  power,  has  the  right  to  enact  such  laws  as  are 
calculated  to  promote  the  health,  comfort,  safety  and  welfare  of 
society,  although  such  laws  may  operate  as  an  infringement  upon  the 
personal  liberty  of  the  citizen,  but  such  laws  must  be  in  fact  cal- 
culated to  promote  those  objects;  otherwise  they  are  an  arbitrary 
restraint  on  the  citizen,  and  unconstitutional.  (Neb.)  Halter  v. 
State,  754. 

22.  CONSTITUTIONAL  LAW-^Pollce  Power. — A  state  has  the  un- 
doubted right,  in  the  exercise  of  its  police  power,  to  legislate  in  the 
interest  of  the  public  peace,  by  preventing  an  improper  use  of  the 
Hag  of  the  United  States.     (Neb.)     Halter  v.  State,  754. 

23.  POLICE  POWEB — ^Patents  and  Trademarks. — A  patent  or 
trademark  puts  no  restraint  upon  a  state  in  the  exercise  of  its  police 
power,  beyond  the  restraint  imposed  with  respect  to  property  gen- 
erally.    (Neb.)     Halter  v.  State,  754. 

24.  POLICE  POWEB — ^Determination  of  What  are  Subjects  of. — 
While  the  legislature  may  determine  when  the  exigency  exists  for 
the  exercise  of  the  police  power,  it  is  for  the  courts  to  determine 
what  are  the  subjects  for  the  exercise  of  such  power.  (HI.)  People 
V.  Steele,  321. 

25.  CONSTITUTIONAL  LAW-— Begulation  of  Bnsiness — ^Police 
Power. — ^To  uphold  a  statute  regulating  a  lawful  private  business. 
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the  court  mnst  be  able  to  see  that  the  aet  tends  in  some  degree  te 
the  prevention  of  otFenses,  or  tke  preservation  of  the  public  health, 
morals,  safety  or  welfare,  and  it  must  be  apparent  that  such  end 
is  the  one  actually  intended,  and  that  there  is  some  connection  be- 
tween the  provisions  of  the  law  and  such  purpose.  (lU.)  People  t. 
Steele,  321. 

Employment  of  Women, 

26.  00K8TITUT1ONAL  LAW— Woman,  Power  to  Iiegldate  Oon- 
ceming. — An  adult  woman  is  not  to  be  regarded  as  a  ward  of  the 
state  nor  in  any  other  light  than  a  man  is  regarded  when  the  question 
relates  to  a  business  pursuit  or  calling.  She  is  entitled  to  enjoy  un- 
molested her  liberty  of  person  and  her  freedom  to  work  for  whom 
and  where  and  as  long  as  she  pleases  within  the  general  limits  oper- 
ative on  all  persons  alike.     (K.  Y.)     People  y.  Williams,  854. 

27.  CONSTITUTIONAL  LAW— Power  to  Limit  Employment  of 
Within  Designated  Hoars. — ^A  statute  prohibiting  and  making  criminal 
the  employment  or  working  of  women  in  any  factory  before  6  o'clock 
in  the  morning  or  after  9  o'clock  of  the  evening  of  any  day  is  un- 
constitutional.    (N.  Y.)     People  v.  Williams,  854. 

Use  of  United  States  Flag, 

28.  CONSTITUTIONAL  LAW— Use  of  United  States  Flag.— A 
statute  to  prevent  and  punish  the  desecration  of  the  flag  of  the  United 
States  and  to  prevent  its  use  for  advertising  purposes  is  valid,  and 
not  unconstitutional  as  abridging  the  privileges  or  immunities  of  the 
citizen,  nor  as  depriving  any  person  of  life,  liberty  or  property  with- 
out due  process  of  law.     (Neb.)     Halter  ▼.  State,  754. 

29.  UNITED  STATES  FLAGK-Power  to  Prohibit  Use  of.— The 
power  to  prohibit  the  use  of  the  United  States  flag  does  not  belong 
exclusively  to  the  national  government,  but  may  be  exercised  by  a 
state.     (Neb.)     Halter  v.  State,  754. 

30.  CONSTITUTIONAL  LAW— Use  of  United  States  Flag— Claas 
Legislation. — A  statute  to  prevent  and  punish  the  desecration  of  the 
flag  of  the  United  States  and  to  prevent  its  use  for  advertising  pur- 
poses is  valid  and  not  unconstitutional  as  special  or  class  legislation. 
(Neb.)     Halter  ▼.  State,  754. 

31.  CONSTITUTIONAL  LAW— Um  of  United  Stotss  Flag  for  Adr 
yertising  Pmposes. — ^A  statute  to  prevent  and  punish  the  desecration 
of  the  flag  of  the  United  States  and  to  prevent  its  use  for  adver- 
tising purposes,  is  not  unconstitutional  as  operating  to  deprive  those 
engaged  in  traffie  in  intoxicating  liquors  of  their  property,  advertised 
by  means  of  such  flag,  without  due  process  of  law.  (Neb.)  Halter 
V.  State,  754. 

See  Animals;  Carriers,  19;  Courts,  2-5;  Criminal  Law;  Elections, 
6,  7;  Game  Laws;  Gaming,  8-10;  Marriage,  2;  Statutes;  Taxa- 
tion; Theaters;  WiUs,  27,  28. 

CONTINUANOB. 

APPEIJiATE  PBACTICE — Continuance— Discretion  of  Oourt. 
An  application  for  a  continuance  of  a  case  is  addressed  to  the  sound 
legal  discretion  of  the  trial  court,  and  unless  it  appears  that  there 
has  been  an  abuse  of  such  discretion,  the  ruling  on  that  question 
will  be  affirmed.  (Neb.)  City  of  Lincoln  y.  Lineoln  St  By.  Co., 
816. 
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oontbact8. 

CONT&AOTa—PnUic  PoUcy.— While  public  policy  forbida  the 
dBfereement  of  an  illegal  or  immoral  contract,  it  is  equally  insistent 
that  those  which  are  lawful  and  contravene  none  of  its  rules  be  duly 
enforced,  and  not  set  at  naught  nor  held  invalid  on  a  bare  suspicion 
of  iUegality.     (Neb.)     Stroemer  v.  Van  Orsdel,  713. 

See  Sunday. 
Kote. 

Contracts,  contingent  for  lobb3ring,  729. 

for  lobbying,  when  illegal  and  when  valid,  726,  727. 

must  be  lawful,  727. 

conflict  of  laws  respecting,  general  roles  controlling,  871* 

COBFOBATIONa 

Charter  and  By-laws — Change  of  Name. 

1.  COBFORATIONS— Power  to  Enact  By-laws. — ^The  inherent 
right  to  enact  by-laws  for  the  government  of  a  corporation  is  in  the 
stockholders,  and  this  right  can  be  exercised  by  a  board  of  directors 
or  other  similar  body  only  when  such  right  is  clearly  conferred  by 
the  rules  of  the  society  and  the  statute  of  the  state  governing  the 
corporation.     (Neb.)     Lange  v.  Royal  Highlanders,  786. 

2.  COBPOBATIONS — ^Evidence  of  Incorporation. — ^The  original 
charter  for  a  corporation,  duly  certified,  is  the  highest  evidence  of 
the  incorporation.  (8.  G.)  Sumter  Tobacco  etc.  Go.  y.  Phoenix 
Assur.  Go.,  941. 

5.  C0BP0BATI0K8 — Change  in  Kame— Bight  to  Attack  for. — 
An  irregularity  in  not  complying  with  the  law  in  chan<(ting  the  name 
of  a  corporation  is  available  only  in  a  direct  proceeding  to  annul 
its  charter,  instituted  on  behalf  of  the  state.  (8.  G.)  Sumter 
Tobacco  etc.  Co.  v.  Phoenix  Assur.  Go.,  941. 

4.  COBPOBATIONB — ^Deed  to  Before  Charter  Granted — Change  in 
Kame — ^Insurance — ^Estoppel. — A  deed  to  a  corporation  made  before 
its  charter  is  granted  will  take  effect  as  soon  as  its  charter  is  ob- 
tained, although  there  is  a  slight  change  in  the  name  of  the  cor- 
poration from  that  mentioned  in  the  deed,  and  an  insurance  com- 
pany cannot  raise  this  objection  to  the  validity  of  the  deed,  when 
it  has  issued  its  policy  and  received  its  premium  from  a  person  as 
owner  of  the  property.  (S.  C.)  Sumter  Tobacco  etc.  Go.  v.  Phoe^ 
nix  Assnr.  Go.,  941. 

Pledge  of  Stoek. 

6.  COBPOBATIOK. — A  Pledgee  of  Corporate  Stock  may  invoke 
equitable  relief  against  the  corporation  to  prevent  it  and  other  parties 
from  consummating  a  fraudulent  sale  and  transfer  of  the  assets  of 
the  company,  whereby  the  pledged  stock  will  be  rendered  worthless. 
(Ga.)     Andrews  Go.  v.  National  Bank,  186. 

Note  hy  President, 

6.  COBPOBATION— LiabiUty  on  Kote  Given  by  President.— 
Where  the  president  of  a  corporation  obtains  money  from  a  bank, 
giving  therefor  a  note  signed  by  himself  individually,  and  pledging  as 
collateral  security  stock  owned  by  him  in  the  corporation,  the  note 
is  his  individual  debt,  although  the  money  is  obtained  for  the  us« 
of  the  corporation,  and  is  placed  to  its  credit  on  the  books  of  the 
bank.     (Qa.)     Andrews  Go.  v.  National  Bank,  186. 
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Duty  and  Liahility  of  Directors. 

7.  COBPOBATIONS — ^Liability  of  Dixecton  for  Malfeasance.^ 
The  directors  of  a  corporation  are  personally  liable  in  equity  for  the 
consequences  of  their  frauds  or  malfeasance,  or  for  such  gross  negli- 
gence as  amounts  to  a  breach  of  trust,  to  the  damage  of  the  corpora- 
tion  or  its  stockholders.     (Md.)     Murphy  v.   Penniman,  583. 

8.  COBPOBATIONS — Salt  Agalnirt  Direeton — ^Demnner. — ^Where 
the  receiver  of  a  corporation  institutes  a  suit  against  the  directors 
to  hold  them  liable  for  losses  due  to  their  negligent  or  wrongful 
management  of  the  affairs  of  the  company,  a  demurrer  to  the  whole 
bill  will  not  be  sustained  if  there  is  sufficient  in  the  entire  bill  to  re- 
quire the  defendants  to  answer,  although  it  may  contain  conflicting 
statements  and  be  defective  in  some  of  its  parts.  (Md.)  Murphy 
V.  PcDniman,  583. 

9.  COBPOBATIONS— Bill  Againjit  Dliecton— When  not  Mnlti- 
farious. — A  bill  by  the  receiver  of  a  corporation  against  the  directors 
alleging  that  all  of  the  defendants  were  connected  with,  or  respon- 
sible for,  all  the  acts  complained  of  as  constituting  negligence  and 
misfeasance  in  their  management  of  corporate  affairs,  is  not  multi- 
farious as  joining  independent  mattera  and  defendants  who  have  no 
joint  liability.     (Md.)     Murphy  v.  Penniman,  583. 

10.  COBPOBATIONS — Duty  of  Directors  to  Attend  Meeting's. — 
While  directors  may  be  held  liable  for  losses  occurring  through  their 
habitual  nonattendance  at  meetings  of  the  board,  still  they  are  not  re- 
quired to  attend  every  regular  meeting,  much  less  every  special  meet- 
ing.    (Md.)     Murphy  v.  Penniman,  583. 

11.  COBPOBATIONS — ^Dnty  of  Directors  to  Attend  Meetings. — A 
director  is  not  liable  for  what  occurs  at  a  special  meeting  of  the 
board  at  which  he  was  not  present,  unless  there  is  evidence  beyond 
his  mere  absence  that  connects  him  with  the  illegal  acts.  (Md.) 
Murphy  ▼.  Penniman,  583. 

12.  OOBPOBATION — ^Nogligonco  of  Directors— Irfqwe  of  Bond^ — 

An  allegation  in  a  bill  that  each  and  all  the  directors  of  a  corpora- 
tion negligently  allowed  the  bond  of  its  treasurer  to  lapse  and  failed 
to  have  it  renewed,  whereby  loss  to  the  corporation  was  occasioned, 
requires  an  answer  and  is  not  open  to  demurrer.  (Md.)  Murphy 
V.  Penniman,  583. 

Illegal  Loans — Misappropriation  of  Funds. 

13.  COBPOBATIONS— Prohibited    lK>an,    Wliat    Is    not— Where 

directors    of    a    corporation    take    from    an    officer    his    notes    with 
collateral  security  for  the  amount  of  his  defalcations,  this  does  not  . 
constitute  a  loan  to  an  officer  in  violation  of  a  charter  prohibition  ' 
against  such  a  loan.     (Md.)     Murphy  v.  Penniman,  583. 

14.  COBPOBATIONS— megal  I«oans  by  Directors.— A  Bill  by  the 
Beceiver  of  a  corporation  against  the  directors  for  making  illegal 
loans  is  subject  to  demurrer  by  one  of  the  defendants  who  is  not 
liable  for  all  the  loans,  if  it  does  not  specify  those  for  which  he  is 
liable.     (Md.)     Murphy  v.  Penniman,  583. 

15.  COBPOBATIONS— Liability   for   Illegal   Loans.— Where    the 

charter  of  a  corporation  declares  that  directors  who  consent  to  a  loan 
to  an  officer  or  employ^  are  liable  for  the  amount  so  loaned  with  the 
losses  and  expenses  resulting  therefrom,  the  "losses  and  expenses" 
can  be  recovered  in  equity,  although  not  "the  amount  so  loaned,"  in- 
dependent of  actual  losses  and  expenses,  as  that  would  be  a  mere 
penalty.     (Md.)     Murphy  v.  Penniman,  583. 
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16.  COBFOKATION8 — ^BUsapmropriatioii  of  Funds. — ^An  Allegation 
In  a  BUI  that  each  and  all  of  the  directors  of  a  corporation,  with 
knowledge  that  an  employ^  had  misappropriated  its  funds,  promoted 
him  to  a  position  of  greater  responsibility,  which  resulted  in  heavy 
losses  to  creditors  and  shareholders,  is  not  open  to  demurrer  by  a 
defendant  director.     (Md.)     Murphy  v.  Penniman,  583. 

Liabilitif  for  Acts  of  Agent — Counterfeit  Stock. 

17.  COBFOBATIONS— Liability  for  Acts  of  Agent.— A  corporation, 
like  an  ordinary  person,  is  responsible  only  for  those  acts  of  its  agent 
which  have  been  done  in  its  name,  and  it  is  not  liable  for  those  which 
have  been  done  in  the  agent's  own  individual  name.  (La.)  Bogers 
V.  Southern'  Fiber  Co.,  637. 

18.  COBPOBATIOKS— -LlabiUty  for  Act  of  Agent— Issae  of  Coun- 
terfeit Stock. — If  the  president  and  local  agent  of  a  corporation,  in  a 
transaction  for  his  individual  account,  delivers  counterfeit  instead  of 
genuine  stock  of  his  corporation,  it  cannot  be  held  liable  therefor. 
(La.)     Bogers  v.  Southern  Fiber  Co.,  537. 

19.  COBPOBATION8 — ^Power  of  Agent — ^Isene  of  Counterfeit 
Stock. — If  the  president  and  local  agent  of  a  foreign  corporation  acts 
in  its  name  in  a  fraudulent  transaction,  and  delivers  counterfeit  in- 
stead of  genuine  stock  of  the  corporation,  and  receives  the  money 
therefor,  the  corporation  is  not  liable,  when  it  did  not  profit  by  the 
transaction,  and  such  agent  did  not  have  authority  to  receive  or  ac- 
cept money  for  the  corporation,  and  never  had  charge  or  control  of, 
or  access  to,  the  funds  of  the  corporation,  or  to  its  stock-books,  or 
blank  stock  certificates  or  to  its  seal.  (La.)  Bogers  v.  Southern 
Fiber  Co.,  537. 

20.  COBPOBATIONS — ^Liability  for  Act  of  Agent— Issue  of  Coun- 
terfeit Stock. — If  the  president  and  local  agent  of  a  foreign  corpora- 
tion acts  in  its  name  in  a  fraudulent  transaction  in  issuing  counter- 
feit instead  of  the  genuine  stock  of  the  corporation,  and  receives  the 
money  therefor,  the  corporation  is  not  liable  when  such  agent  did 
not  have  authority  to  issue  the  genuine  stock  of  the  company,  and 
was  not  held  out  by  it  to  the  public  as  having  any  such  authority, 
and  was  not  in  the  habit  of  receiving  subscriptions  for  stock,  or  of 
dealing  in  any  way  with  the  certificates  of  stock  of  the  company,  or 
of  receiving  money  in  its  name,  or  for  its  account.  (La.)  Bogers 
V.  Southern  Fiber  Co.,  537. 

21.  COBPOBATIONS — ^Act  of  Oificex^-IssQe  of  Counterfeit  Stock. 
Before  a  corporation  can  be  made  liable  in  any  way  for  the  act  of  its 
officer  in  issuing  counterfeit  stock,  the  officer  must  be  shown  to  have 
kad  authority  to  issue  genuine  stock.  (La.)  Bogers  v.  Southern 
Fiber  Co.,  637. 

22.  COBPOBATIOK8— Implied  Power  of  President— Ismie  of  Coun- 
terfeit Stock. — ^The  president  of  a  corporation  has  not,  simply  by  virtue 
of  his  office,  the  implied  power  of  binding  his  corporation  by  a  fraud- 
ulent and  counterfeit  issue  of  its  stock,  or  by  receiving  money  in  its 
name  to  be  invested  in  its  stock.  (La.)  Bogers  v.  Southern  Fiber 
€o.,  637. 

See  Physicians  and  Surgeons,  8,  4. 

Note. 

Corporate  Stock,  pledgee  of,  assessments,  right  of  to  recover  amounts 
paid  as,  199. 

pledgee  of,  care  which  must  exercise,  203,  205. 

pledgee  of,  conversion  of  by  sales,  what  amounts  to,  201. 

pledgee  of,  demand  and  notice  before  sale  by,  201. 
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Corporate  8lo^  pledg^ee  of,  denavd  for  payttent,  khd  iiotieo  of  sale, 
what  eovtraets  oxontfrate  from  fgirmg^  802,  803. 

pledgee  of,  diTidenda,  right  of  to  receive,  197. 

pledgee  of,  dividendi,  tuite  by  to  reeover,  197. 

pledgee  of,  foreelomire  by,  205. 

pledgee  of,  interett  of  tbereia,  195. 

pledgee  of,  liability  of  for  aaeessmentSy  199. 

pledgee  of,  liability  of  for  debts  of  the  corporation,  197,  198. 

pledgee  of,  liability  of  for  debte  of  the  corporation,  statntes  ex- 
empting from,  200. 

pledgee  of,  liability  of  for  debts  of  corporation,  whether  termin- 
ated by  transfers,  198,  199. 

pledgee  of,  liability  of  for  taxation,  200. 

pledgee  of,  limitations,  statntee  of,  effect  of  upon  rights  and  reme- 
dies of,  205. 

pledgee  of,  obligation  of  to  proceed  with  sales,  204,  205. 

pledgee  of  national  bank  stock,  liabiHties  of,  199,  200. 

pledgee  of,  powers  of  sale  in  favor  of,  208,  203. 

pledgee  of,  purchase  by  at  his  own  sale,  203,  204. 

pledgee  of,  remedies  of,  200-205. 

pledgee  of,  right  of  to  inspect  the  books  of  the  corporation,  196. 

pledgee  of,  right  of  to  sell  the  stock,  201. 

pledgee  of,  right  of  to  vote  at  corporate  elections,  196. 

pledgee  of,  sales  by,  when  mnst  be  pnblie,  203. 

pledgee  of,  sales  by  without  notice,  201. 

pledgee  of,  suits  by  in  equity  to  prevent  misappropriatioa  of 
assets,  195. 

pledgee  of,  suits  in  equity  to  restrain  from  voting,  196. 

pledgor  of,  right  of  to  vote  at  corporate  elections,  196. 

pledgor  of,  suits  which  may  maintain  in  equity,  195,  196. 

COtnffTIES. 

1.  OOXTNTIBfl. — ^Tbe  Fiacal  Policy  ef  Ooontiee  prescribed  and  en- 
joined by  the  constitution  of  Georgia  is,  that  all  lawful  liabilities 
must  be  paid  out  of  the  revenues  raised  for  the  year  in  which  the 
liabilities  are  incurred.  No  departure  from  this  course  is  allowable 
except  in  case  of  loans  to  supply  a  casual  deficiency  of  revenue,  and 
in  case  of  debts  created  by  authority  of  a  previous  plebiscite  note. 
(Ga.)     Butts  County  v.  Jackson  Banking  Co.,  244. 

2.  COUNTIBS— Power  to  Borrow  Moneys — While  it  is  permissible 
for  a  county  with  an  empty  treasury  to  incur  a  liability  for  a  cur- 
rent expense,  to  be  discharged  from  the  funds  raised  by  taxation 
during  the  current  year,  and  yet  not  create  a  debt  within  the  mean- 
ing of  the  constitutional  inhibition,  it  does  not  foUow  that  a  con- 
tract for  the  loan  of  money  to  pay  such  liability  is  not  such  a  debt. 
There  is  a  fundamental  difference  between  incurring  a  liability  to 
one  person  and  borrowing  money  from  another  to  pay  it.  (Ga.) 
Butts  County  v.  Jackson  Banking  Co.,  244. 

3.  COUNTIES — ^Borrowing  Money  for  Current  Ezpenaee. — County 
officials  have  no  authority  to  contract  for  a  loan  to  defray  current 
expenses  of  the  county,  although  the  loan  is  contracted  to  be  paid 
in  the  current  year,  and  is  made  with  the  understanding  that  it  shall 
be  paid  from  the  anticipated  revenues  of  that  year.  (Ga.)  Butts 
County  V.  Jackson  Banking  Co.,  244. 

4.  COUNTIES — suability  for  Unauthorised  Debts. — ^Where  county 
officials  borrow  money  in  the  face  of  a  constitutional  inhibition,  bat 
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apply^  it  beneficially  to  avthorized  municipal  purposes,  the  county 
is  liable  to  the  lender  as  for  money  had  and  reeeiyed.  (Oa.)  Butts 
County  ▼.  Jackson  Banking  Co.,  244. 

6.  could  TIBS — UabiUty  for  Unautliorlzed  Debts. — Where  the 
eonstitution  of  a  state  forbids  not  only  the  borrowing  of  money  by 
a  county  but  also  the  incurring  of  the  liability  which  is  discharged 
by  the  money  borrowed,  the  lender  is  without  remedy  against  the 
county  to  recover  his  money  in  any  fprm  of  action.  (Ga.)  Butts 
County  V.  Jackson  Banking  Co.,  244. 

a  COUNTIES  —  xmantliorteed  Loan  —  Subrogation. — ^Where  a 
county  issues  a  warrant  to  pay  a  lawful  liability  incurred  for  cur* 
rent  expenses,  and  thereafter  procures  another  to  pay  it  out  of  a 
loan  that  he  makes  to  the  county,  the  lender,  upon  a  disaffirmance 
by  the  county  of  the  illegal  loan,  is  subrogated  to  the  rights  of  tho 
warrant-holder.     (Ga.)     Butts  County  ▼.  Jackson  Banking  Co.,  244. 

7.  COUNTIES — ^Bnjotnfaig  Payment  of  Warrants.^ — When  tho  legal- 
ity of  a  portion  of  county  warrants  contending-  for  payment  is  in 
issue,  and  the  warrants  aggregate  an  amount  in  excess  of  the  sum  in 
the  treasury  raised  from  the  rerenues  of  the  year  in  which  the  'ia- 
bilities  were  incurred,  equity  will,  by  injunction,  impound  the  fund 
in  the  hands  of  the  treasurer  until  it  is  judicially  ascertained  to  whom 
and  in  what  proportions  the  fund  should  be  appropriated.  (Ga.) 
Butts  County  v.  Jackson  Banking  Co.,  244. 

OOUBTS. 

1.  THE  JUSI8DICTI0N  of  the  Appellate  Court  Is  Acquired  by 

the  filing  of  a  notice  of  appeal  in  the  trial  court,  and  is  not  destroyed 
or  suspended  by  the  loss  or  destruction  of  the  transcript  on  appeal 
after  it  is  filed.     (Cal.)     Estate  of  Davis,  105. 

2.  CONSTITUTIONAL  LAW— Jurisdiction  of  00Qrt8.--A  constitu- 
tional provision  that  the  legislature  has  no  power  to  deprive  the  ju- 
dicial department  of  any  power  or  jurisdiction  which  rightfully  per- 
tains to  it  as  a  co-ordinate  department  of  the  government,  is  intended 
simply  to  preserve  to  the  judicial  department  the  right  and  power  to 
finally  determine  controversies  between  parties  involving  their  rights 
and  upon  whose  claims  some  decision  or  judgment  must  be  rendered, 
or  determination  made.     (Idaho)     McKnight  v.  Grant,  287. 

8.  THE  JUBI8DICTION  of  the  Probate  Court  When  Dealing  with. 
Probate  Matters  is  that  of  a  court  of  general  jurisdiction,  and  the 
same  presumptions  attach  to  its  acts  as  in  any  other  proceeding  of 
which  it  has  jurisdiction.     (Cal.)     Estate  of  Davis,  105. 

4.  CONSTITUTIONAL  LAW-^nrlfldiction  of  Probate  Coorts.— A 
statute  authorizing  a  probate  court  to  make  an  order  for  the  publica- 
tion of  summons  upon  a  showing  of  certain  facts  by  afiidavit  is  not 
unconstitutional  as  authorizing  a  probate  judge  to  make  the  order 
for  publication  in  a  case  not  pending  in  his  court,  but  in  the  district 
court  in  a  case  involving  a  sum  or  controversy  over  which  the  probate 
court  has  no  jurisdiction.     (Idaho)     McKnight  v.  Grant,  287. 

6.  CONSTITUTIONAL  LAW-^nrlsdiction  of  Probate  Courts — Or> 
der  for  Pnblicatiim  of  Summons. — ^Under  a  constitutional  provision 
that  the  legislature  shall  have  no  power  to  deprive  the  judicial  depart- 
ment of  any  power  or  jurisdiction  which  rightfully  pertains  to  it 
as  a  co-ordinate  department  of  the  government,  the  legislature  has 
authority  to  confer  upon  a  probate  court  the  power  to  make  orders  for 
publication  of  summons  in  cases  pending  in  other  courts.  (Idaho)i 
McKnight  v.  Grant,  287. 
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COVENANTS^ 

1.  COVENAKT  TO  MAINTAIN  WAIiL— l^Tlien  Bmifl  witli  Land. 

A  covenant  in  a  deed  of  a  right  of  way  for  a  railroad  that  as  part 
consideration  for  the  conveyance  the  grantee  shall  erect  a  retaining 
wall  between  the  grantor's  land  and  the  right  of  way,  keep  it  in 
repair  at  all  times,  and  renew  it  when  necessary,  runs  with  the  land. 
(Ky.)     Flege  v.  Covington  etc.  Bridge  Co.,  463. 

2.  COVENANT  TO  MAINTAIN  WAUi— UmiUtlon  of  Actiwi 
for  Breach. — A  covenant  to  keep  a  retaining  wall  in  repair  at  all 
times,  and  to  renew  it  when  necessary,  is  a  continuing  contract  not 
affected  by  the  statute  of  limitations  until  after  the  covenantor  refuse* 
to  repair  or  renew  as  the  case  may  be.  The  fact  that  in  the  fiist 
instance  he  constructed  the  wall  of  wood,  instead  of  stone  as 
covenanted  for,  does  not  set  the  statute  in  motion.  (Ky.)  Flege  t. 
Covington  etc.  Bridge  Co.,  463. 

3.  COVENANT     TO     MAINTAIN     WALL— Estoppel     Against 

Covenantee. — The  fact  that  a  grantor  of  a  right  of  way  acquiesces 
in  the  grantee  building  a  retaining  wall  of  wood,  instead  of  stone 
as  covenanted  for  in  the  deed,  does  not  estop  him  from  demanding 
a  stone  wall  when  the  grantee  removes  the  wooden  one.  (Ky.) 
Flege  ▼.  Covington  etc.  Bridge  Co.,  463. 

4.  COVENANT  TO  MAINTAIN  WALL-~Specific  Perfomnsnee. — 

A  covenant  in  a  deed  of  a  railroad  right  of  way  that  the  grantee 
shall  erect  a  retaining  wall  between  the  grantor's  land  and  the  right 
of  way,  keep  it  in  repair  at  all  times,  and  renew  it  when  necessary, 
may  be  specifically  enforced.  (Ky.)  Flege  y.  Covington  etc.  Bridge 
Co.,  463. 

CRIMINAL  LAW. 

1.  CRIMINAL  LAW — Trial— Presmce  of  Judge.— In  criminal 
cases  the  trial  judge  must  be  present  in  the  courtroom  during  the 
whole  trial,  and  if  he  absents  himself  without  the  consent  of  the 
defendant,  it  is  error,  which  may  call  for  a  reversal  of  the  ease. 
(Neb.)     Powers  v.  State,  801. 

2.  CBHAINAL  LAW— Misconduct  of  Bystander. — ^Manifestations 
of  grief  or  sympathetic  expressions  in  court,  by  spectators  related  to 
the  accused  or  the  deceased  in  a  criminal  trial  do  not  furnish  good 
ground  for  a  mistrial  and  the  discharge  of  the  jury,  especially  when 
the  offending  person  is  rebuked  and  the  jury  instructed  to  disregard 
the  incident,  and  not  to  permit  it  to  influence  them  in  any  manner. 
(La.)     State  v.  Wimby,  507. 

3.  TRIAL— Misconduct  of  OounseL — ^If  the  appellate  court  is  sat- 
isfied that  prejudice  to  the  defendant  resulted  from  misconduct  of 
counsel  in  the  argument  of  the  case,  it  constitutes  reversible  error. 
(Neb.)     Powers  v.  State,  801. 

4.  CRIMINAL  LAW— Refusal  to  Testify  as  Bridence  of  GnUt— 
Misconduct  of  CounseL — ^The  refusal  of  a  witness  to  testify .  because 
such  testimony  might  be  used  in  a  criminal  prosecution  against  him 
or  her,  or  because  it  would  subject  him  or  her  to  humiliation  and  dis- 
grace, is  not  a  fact  or  circumstance  which  may  be  considered  as  tend- 
ing to  prove  the  guilt  of  the  defendant  on  trial,  and  the  statement  of 
the  prosecuting  attorney  in  his  argument  to  the  jury  that  such  refusal 
to  testify  is  evidence  of  such  guilt  is  prejudicial  and  reversible  error. 
(Neb.)     Powers  v.  State,  801. 

5.  CRIlilNAL  LAW — ^Admissions  as  Evidence  of  CMlt — ^If  ad- 
missions of  his  guilt  are  made  by  an  accused  under  such  circumstances 
of  apparent  peril  and  bodily  danger  as  to  make  them  inadmissible  in 
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evidence,  declarations  of  witnesees  made  to  tlie  defendant  at  a  later 
date  to  the  effect  that  he  did  make  snch  admissions  cannot  be  used  as 
evidence  against  him.     (Neb.)     Powers  v.  State,  801. 

6.  CSIMINAIj  law — Confessions  as  Evidence. — One  cannot  be 
convicted  of  a  felony  upon  his  own  unsupported  extrajudicial  confes- 
sion that  a  crime  has  been  committed.  Such  confession  may  be  suffi- 
cient to  prove  the  defendant's  connection  with  the  criminal  act,  but 
there  must  in  all  cases  be  proof  aliunde  of  the  essential  facts  con- 
stituting the  crime.     (Neb.)     Blacker  v.  State,  751. 

7.  CONSTITUTIONAL  LAW — PrivUega  of  not  Answering  In- 
criminating Qiiestions  is  Personal. — ^That  a  witness  was  improperly 
compelled  to  answer,  and  did  answer,  incriminating  questions,  against 
the  objection  of  the  defendant  in  a  criminal  prosecution,  cannot  be 
urged  by  cfuch  defendant  in  the  appellate  court.  (Ala.)  Beau  voir 
Club  V.  State,  82. 

Note. 

Criminal  Law,  trial,  applause  by  spectators  at,  511. 

trial,  applause,  failure  to  warn  jury  after,  511,  512. 

trial,  duty  of  court  when  spectators  applaud  or  show  approval  or 
disapproval,  511,  512. 

trial,  manifestations  of  grief  or  emotion  by  spectators,  515,  516. 

trial,  misconduct  of  spectators  at  as  a  ground  for  new  trial,  511. 

trial,  misconduct  of  spectators,  new  trial  because  of,  513. 

trial,  misconduct  or  applause  of  spectators,  duty  to  object  to,  and 
to  call  for  a  reprimand,  512. 

trial,  prejudice  to  the  defendant,  when  presumed  from  miscon- 
duct or  applause  of  spectators,  513. 

trial,  remarks  of  spectators  at,  when  warrant  the  granting  of  a 
new  trial,  514,  515. 

trial,  spectators,  improper  remarks  of  at,  when  sufficient  ground 
for  a  new  trial,  514. 

Criminal  Trials,  discretion  of  the  judge  presiding  at,  807,  808. 

judges  presiding  at,  duties  of  to  keep  attorneys  within  the  facts, 

808. 
prejudice  presumed  from  improper  arguments  to  the  jury,  809. 
prosecuting  attorneys,  arguments  by  not  based  on  evidence,  807- 

809. 
prosecuting  attorneys,  arguments,  latitude  allowed  in,  807,  808. 
prosecuting  attorneys,  duties  of  to  be  fair  and  impartial,  806,  807. 
prosecuting  attorneys,  prejudice  occasioned  by  in  asking  questions 

not  admissible,  807. 
witnesses,  refusal  of  to  testify  is  not  evidence  of  the  guilt  of  the 

person  on  trial,  809,  810. 

DAMAGER 

1.  DASCAGES. — ^For  Bodily  Pain  and  Suffering  of  a  Wife  endured 
because  of  a  wrongful  act  of  another  she  may  recover,  though  no 
physical  violence  was  done  to  her  person.  (Ala.)  Engle  v.  Sim- 
mons, 59. 

2.  DAMAGES— Verdict-— Compntation.— If  a  statute  allows  the 
successful  party  to  recover  a  sum  which  is  determined  by  multiplying 
the  actual  damages  sustained  a  specified  number  of  times,  it  is  im- 
material whether  the  jury  return  in  their  verdict  the  sum  which  the 
plaintiff  is  entitled  to  recover  by  virtue  of  the  statute,  or  whether 
they  return  the  actual  damages,  and  the  court  directs  the  judgment 
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to  he  entered  in  aeeordanee  with  the  statute.    (Cole.)     Hieluirds  t. 
BandersoBy  167. 


1.  DSBD — OmlsBioii  ef  Chrantor's  Kame. — A  deed  tagne^  hy  the 
grantor  ia  operative,  though  his  name  is  omitted  from  tbe  body  of 
the  instmment.     (Oa.)     Sterling  t.  Park,  224. 

2.  DEED,  Delivery  of  to  a  Third  Petson  fw  the  Grante?. — ^A 

grantor  may  deliver  a  deed  to  a  third  person  to  be  held  untO  the 
grantor's  death,  and  then  delivered  to  the  grantee,  and  sneh  original 
delivery  is  good  and  vests  title  in  the  grantee,  if  there  is  no  reserva- 
tion of  the  right  of  the  grantor  to  avoid  or  resume  possession  of  the 
instrument.     (Ala.)     Griswold  v.  Griswold,  64. 

8.  DEEDS — ^Warranty  of  Existence  of  Street — ^The  fact  tbat  a 
deed  describes  the  land  as  bounded  by  a  certain  street  or  alley  raises 
no  implied  warranty  that  such  street  or  alley  exists,  if  the  grantor  is 
not  the  owner  of  the  soil  therein.     (Tenn.)     Fulmer  v.  Bates,  1059. 

4.  DEEDS — ^Acknowledgment — ^Reeldence. — A  statute  providing 
that  the  "place  of  residence"  of  the  grantor  in  a  deed  be  stated 
in  the  certificate  of  acknowledgment  is  directory  merely.  Hence  the 
acknowledgment  is  sufficient  although  the  grantor's  residence  is  not 
stated.     (Mo.)     Gross  v.  Watts,  662. 

6.  DEEDS — ^Acknowledgment — "Free  Act  and  Deed." — If  a  cer- 
tificate of  acknowledgment  of  a  deed  recites  that  the  grantor  "duly 
acknowledged  the  execution  of  the  same,"  the  acknowledgment  is 
sufficient,  although  it  does  not  recite  that  the  deed  was  executed  as  the 
grantor's  "free  act  and  deed."  The  statute  relating  to  the  latter 
clause  is  directory  and  not  mandatory.     (Mo.)     Gross  v.  Watts,  662. 

6.  DEEDS — ^Forged — ^Effect  of  Notice  and  Knowledge. — If  a 
grantee  takes  a  deed  for  land  from  a  grantor  whose  title  is  known 
to  the  former  to  rest  in  an  erased,  mutilated  and  forged  deed,  the 
grantee  takes  ne  interest  in  the  land,  whether  the  forged  deed  waa 
recorded  or  not,  or  whether  it  was  outside  the  chain  of  title  or  not 
(Mo.)     Gross  V.  Watts,  662. 

7.  DEEDS»  FOBOED. — One  ean  acquire  no  interest  in  land 
through  a  forged  deed,  whether  or  not  he  has  notice  of  the  forgery. 
(Mo.)     Gross  V.  Watts,  662. 

See  Covenants;  Executors  and  Administraton,  7-9;  Wills,  4,  fi. 

■ 

Note. 

Definition  of  betting,  694. 

of  forcible  detainer,  878. 
of  forcible  entry,  371,  372. 
of  gaming  or  gambling,  694, 

DESCENT  AND  DISTBIBUTION. 

DESCENT  AND  DI8TBIBUTION-~Bstoppel  Against  Hefri. — 
Brothers  and  sisters,  by  renouneing  the  succession  of  a  deceased 
brother  in  favor  of  their  mother,  do  not  thereby  estop  themselves  from 
contesting  the  right  of  the  children  of  such  brother  to  share  in  the 
mother's  estate.     (La.)    Succession  of  Gabisso,  529. 

DIVOBCE. 
Jn  Oeneral. 

1.    DIVOBCE — ^Adnltery— Identlfioatton  of  Accomplioe. — ^If  a  peti- 
tion for  divorce  charges  adultery  between  the  defendant  and  a  named 
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aecompliee  as  tbe  sole  gronnd  therefor,  and  the  judgment  of  final 
•divorce  recites  that  it  was  rendered  after  due  proof,  although  the  evi- 
dence is  not  preserved,  tbe  identification  of  the  aeeomplice  is  vuffi* 
eient  for  the  purpose!  of  a  statute  prohibiting  and  declaring  null 
marriage  between  a  person  divorced  for  adultery  and  his  or  her  ae- 
•complice  therein.     (La.)     Buccession  of  Gabisso,  529. 

2.  DIVOSOE — ^Appeal — ^Dasartlon. — A  decree  of  divorce  granted 
upon  the  ground  of  desertion  is  properly  reversed  where  the  record 
fails  to  show  that  the  desertion  was  willful,  or  without  reasonable 
cause,  as  required  hy  the  statute.  (111.)  Ghattertom  v.  Chatterton, 
339. 

3.  DIVOBOE — ^Appeal  by  Writ  of  Bzror— Laehes. — Upon  a  writ 
of  error  to  review  a  decree  of  divorce,  the  defense  or  doctrine  of 
laches  does  not  apply,  as  the  statute  fixes  the  period  within  which 
the  writ  may  be  sued  out.     (Ql.)     Chatterton  v.  Chatterton,  339. 

4.  DIVOBCE — Jurlsdlctioii — ^Division  of  Real  Estate.---Courts 
have  no  power  or  jurisdiction  in  a  divorce  proceeding  to  divide  or 
apportion  the  real  estate  of  the  parties,  unless  given  such  power 
by  statute,  and  if  they  attempt  to  act  in  excess  of  the  powers  therein 
granted,  their  action  is  void  and  subject  to  collateral  attack.  (Neb.) 
Fall  V.  Fall,  767. 

5.  MARRIAGE  AND   DIVORCE— Rlgbt  of  Husband  to  Wife's 

Ohoses. — ^The  fact  that  a  husband  reduces  to  his  possession  a  note 
belonging  to  his  wife  gives  him  no  property  rights  in  it,  and  the 
fact  that  he  disposes  of  it  before  she  obtains  a  divorce  does  not  pre- 
vent her  from  thereafter  recovering  it  or  its  equivalent  from  him. 
(Ky.)     Johnson  v.  Johnson's  Committee,  449. 

6.  CONTRACT — ^Transaction  to  Facilitate  Diyorco. — An  agree- 
ment by  a  wife  to  confirm  a  gift  of  a  note  to  her  husband  if  he  will 
not  oppose  her  action  for  a  divorce  is  void,  and  does  not  affect 
her  right  to  recover  the  note  or  the  amount  of  it.  (Ky*)  Johnson  v. 
Johnson's  Committee,  449. 

Custody  of  Children, 

7.  DIVOR03B — Oiutetfsr  of  Obildron. — ^In  awarding  the  custody  of 
a  child  to  one  of  the  parents  in  a  divorce  proceeding,  the  good  of 
the  child  is  the  primary  object,  and  due  regard  must  be  had  as  to 
the  character  and  conduct  of  the  parties  in  awarding  the  custody  of 
the  child.     (Bl.)     Cohn  v.  Scott,  342. 

8.  DITOROE — Custody  of  CbiMren— Diacrstion. — ^In  awarding  the 
custody  of  a  child  in  divorce  proceedings  a  very  large  discretion  must 
be  permitted  to  the  chancellor;  but  it  must  be  a  judicial  discretion, 
and  is  subject  to  review  on  the  evidence  heard  in  open  court.  (111.) 
Cohn  V.  Scott,  342. 

9.  DIVORCE— Custody  of  Children—Evidence  Oat  of  Court — On 
the  question  of  awarding  the  custody  of  a  child  to  one  of  the  parents 
in  a  divorce  proceeding,  the  interests  of  the  child  cannot  be  bound 
by  an  agreement  between  counsel,  that  in  addition  to  the  evidence 
taken  in  open  court,  the  chancellor  may  make  a  personal  investiga- 
tion of  the  character  and  home  suiroundings  of  one  of  the  parties, 
(ni.)     Cohn  V.  Scott,  348. 

Death  of  Party  After  JppeaL 

10.  DIVORCE — ^Appeal  After  Death  of  Puty  Divoxeod. — ^The  death 
of  the  plaintiff  in  a  divorce  suit  before  writ  of  review  is  sued  out 
by  the  defendant  does  not  destroy  the  marriage  status  so  that  there 
is  no  subject  matter  of  which  a  court  of  review  can  assume  jurisdic- 
tion.    (HI.)    Chatterton  ▼.  Chatterton,  339. 
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11.  DIVOBOE— Death  of  Paitj  l>t7orced  Prior  to  AppoiL—If  the 
suceMsfQl  pertj  to  a  divoree  suit  dies  before  appeal,  it  is  not  essen- 
tial to  the  right  to  reyiew  the  decree  by  writ  of  error  that  it  appear 
from  the  record  of  the  suit  that  the  deceased  left  property  in  which 
the  snrviTing  husband  or  wife  will  take  an  interest  upon  the  de- 
cree being  revereed.     (IlL)     Chatterton  ▼.  Chatterton,  339. 

12.  DIVOBOB— Appeal  After  I>eath  of  Party  Divorced— Practloe. 
Upon  a  writ  of  error  to  review  a  decree  of  divorce  after  the  death 
of  the  successful  party,  it  is  proper  to  file  in  the  appellate  court  an 
aiiidavit  showing  to  whom  the  property  of  the  deceased  will  pass  un- 
der her  or  his  will,  and  to  make  such  persona  defendants  in  error. 
(Hi.)     Chattertoa  t.  Chatterton,  339. 

DOWEBi. 

See  Husband  and  Wife,  8-0. 

EAHEBfENTa 

1.  T.HAMg — ^Basemeiit  of  lAgbt  and  Air. — ^In  the  lease  of  a  dwell- 
ing there  is  an  implied  grant  of  the  right  to  light  and  air  from  ad- 
joining land  of  the  lessor,  if  the  situation  and  habitual  use  of  the 
tenement  are  such  that  the  air  and  light  are  essential  to  its  enjoy- 
ment.    (Ga.)     Darnell  y.  Columbus  Showcase  Co.,  206. 

2.  TiKAHK — Kaaement  of  Iiight  and  Air^ — ^If  a  lessor  cannot  use 
his  adjoining  land  in  such  a  manner  aa  to  shut  out  necessary  light 
and  air  from  a  dwellin|f  which  he  has  leased,  then  one  to  whom  he 
thereafter  rents  the  adjoining  land  cannot  do  so.  (Ga.)  Darnell  ▼. 
Columbus  Showcase  Co.,  206. 

S.  TJBAgu — DamageB  for  Ikijiiry  to  Tenement. — Where  one  of  the 
tenants  of  a  common  landlord  piles  lumber  on  his  part  of  the  leased 
premises  so  aa  to  obstruct  the  Ught  and  air  of  the  other  tenant,  and 
so  as  to  cast  water  into  his  tenement  in  order  to  cause  him  to  aban- 
don the  lease,  the  injured  tenant  may  recover  punitive  damages  in  ad- 
dition to  compensatory  damages  for  the  depreciated  rental  value  of 
the  tenement.     (Ga.)    Darnell  ▼.  Columbus  Showcase  Co.,  206. 

See  Deeds,  3. 


BJECTMEMT. — A  Tenant  in  Oonunon  Is  Entitled  to  Becorer 
PosBeaaion  of  the  Whole  Premiaes  against  a  defendant  who  is  in  pos- 
session of  the  land,  but  has  no  title  thereto  other  than  liens  for  taxes 
paid.     (Kan.)     Homer  ▼•  Ellia,  446. 

EiJBcnoKa 

In  General, 

1.  EliEOTION  to  Change  Oovnty  Seat— Majotity  of  Voters  Voting 
on  the  Question  is  Sufficient. — ^Under  a  constitution  providing  that  no 
courthouse  or  county  seat  shall  be  removed  except  by  a  majority 
vote  of  the  qualified  electors  of  the  county  voting  at  an  election  held 
for  such  purpose,  it  is  not  necessary  that  there  be  a  majority  of  the 
electors  of  the  county  voting  in  favor  of  the  removaL  All  that  is 
required  is  a  majority  of  the  persons  voting  at  the  election.  (Ala.) 
Ex  parte  Owens,  67. 

2.  ELECTIOK — Secrecy  is  not  Essential  to  a  Ballot — An  elec- 
tion by  baUot  ia  not  necessarily  secret.  (Ala.)  EIx  parte  Owens, 
67. 
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5.  ELEOTIOKS.~A  BaUot  is  a  little  ball  or  a  printed  or  writ- 
ten ticket  need  in  voting.     (Ala.)     Ex  parte  Owens,  67. 

4.    EIiEOTIOK — Secroey    ot    Ballots — ^Numbering    of    Ballots. — A 

statute  providing  for  the  numbering  of  ballots  to  correspond  with  the 
numbers  on  the  poll  lists  is  not  unconstitutional  as  invading  the  secrecy 
of  elections  under  a  constitution  providing  for  elections  by  ballot. 
(Ala.)     Ex  parte  Owens,  67. 

6.  ELECTIONS— OlaaB  LegldatloiL— A  statute  taking  the  city  of 
Memphis  out  of  the  operation  of  the  general  election  statute  and 
placing  it  in  a  class  by  itself,  whereby  in  the  use  of  the  elective  fran- 
chise it  is  relieved  from  burdens  imposed  upon  other  communities, 
and  its  people  deprived  of  safeguards  vouchsafed  to  other  commun- 
ities, is  unconstitutional.     (Tenn.)     Malone  v.  Williams,  1002. 

Statute  Allowing  Beeanvass, 

6,  CONBTITUTIOKAUTT  OF  STATUTE  Beqnlilng  the  Becan- 
▼aaslng  of  Votes. — ^A  statute  authorizing  a  proceeding  to  recanvass 
the  votes  cast  at  a  prior  election  for  the  office  of  mayor  of  a  city  or  a 
judicial  hearing  and  determination  of  the  title  of  the  respective 
eandidates  at  that  election  contravenes  the  Section  of  the  state  con- 
atitntion  declaring  that  all  laws  creating,  regulating  or  affecting 
boards  or  officers  charged  with  the  duty  of  receiving,  recording  or 
counting  votes  at  elections  shall  secure  an  equal  representation  of  the 
two  political  parties,  or  of  that  section  providing  that  trial  by  jury 
in  all  cases  in  which  it  has  heretofore  been  used  shall  remain  inviolate 
forever.     (N.  Y.)     Matter  of  Metz  v.  Maddox,  909. 

7.  OONBTITXTTIOKAIa  liAW— Power  to  Create  a  Tribunal  and 
Authorize  the  Becoonting  of  Votes. — ^Where  the  results  of  an  election 
have  been  canvassed  and  determined  under  the  provisions  of  law  then 
existing,  and  a  certificate  of  election  given  conferring  a  prima  facie 
title  to  the  office,  possession  of  which  has  been  held  thereunder,  the 
legislature  has  no  power  to  create  a  new  tribunal  to  authorize  it  to 
recanvass  the  election  and  award  the  possession  of  the  office  to  an- 
other claimant  should  be  found  entitled  thereto.  (N.  Y.)  Matter  of 
Metz  V.  Maddox,  909. 

BMFLOTEB'8  LIABIUTT. 

See  Master  and  Servant. 

ENTIBETIES. 

See  Husband  and  Wife,  7,  8. 

EQUITY. 

1.  EQUITY  JUBISDICTION. — If  a  court  of  equity  has,  by  its 
decree,  ordered  and  directed  persons  properly  within  its  jurisdiction 
to  do,  or  refrain  from  doing,  a  certain  act,  it  may  compel  obedience 
to  this  decree  by  appropriate  proceedings,  and  any  action  taken  by 
reason  of  such  compulsion  is  valid  and  effectual  wherever  it  may  be 
assailed.     (Neb.)     Pall  v.  Fall,  767. 

2.  BILL  IN  EQUIT  Y — Combining  Legal  and  Equitable  Mattsrs. — 
A  Demurrer  to  a  bill  on  the  ground  that  it  combines  matters  triable 
by  a  court  of  equity  with  matters  triable  at  law  should  specify  what 
is  alleged  to  be  triable  only  at  law.  (Md.)  Murphy-  v.  Penniman, 
683. 
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8.  PLEAPnrO.-^  OtamMU  mwt  bo  Oooliiiid  to  tlie  rabjeet  mat- 
ter of  the  original  bill,  and  eannot  introduce  new  aad  distinct  mat- 
ters not  embraced  in  ike  original  biU.  (111.)  Patterson  v.  Northern 
Trust  Co.,  299. 

4.  PIJBABINO.— BCatfeeri  in .  Crois-billfl  anurt  bo  Qenu«o  to  tbo 
matter  involved  in  the  original  bill«  and  the  new  facta  whieb  it  in 
proper  for  the  defendant  to  introduce  therobjr  are  aaeh.  09I7  aa  are 
necessary  for  the  court  to  have  before  it  in  deciding  tbe  qaoations 
raised  in  the  original  bill  to  enable  it  to  do  full  and  complete  justice 
to  all  the  parties  before  it  in  respect  to  the  cause  of  action  on  which 
the  complainant  rests  his  right  to  aid  or  relief.  (Bl.)  Patterson  y. 
Northern  Trust  Co.,  299. 

5.  PLSADIKa— OroBO-bttla.— If  an  original  bill  is  filed  bj  a  tma- 
tee  solely  for  the  purpose  of  obtaining  an  instruction  of  the  court  as 
to  his  power  and  duty,  as  trustee,  in  bidding  at  a  sale  that  may  be 
made  under  a  decree  of  foreclosure  theretofore  entered,  a  eroos-bill 
tied  for  the  purpose  of  vacating  the  decree  of  foreclosure  upon  the 
l^ound  of  fraud  is  not  germane  to  the  original  bill,  and  therefore 
is  subject  to  demurrer.     (III.)     Patterson  v.  Northern  Trust  Co.,  299. 

6.  PLEADINO — Oroaa-billfl — ^Want  of  Eqnitj. — ^A  demurrer  to  n 
cross-bill  is  properly  sustained  when  it  shows  no  equity  on  its  faee. 
(ni.)     Patterson  ▼.  Northern  Trust  Co.,  299. 

See  Wills,  20-26. 

E8TATB8  OF  DECEDBNTa 

Bee  Executors  and  Administrators;   Williw 

ESTOPPEL. 
See  Fixtures;  Judgmenta. 

EVIDENCE. 

1.  JUDICIAL  NOTICE. — ^The  Prevalence  of  BoophUoB  Bovia.  ot 
Southern  Ticks,  in  the  cattle  country  south  of  Kansas  is  a  fact  of 
common  knowledge,  of  which  the  courts  take  judicial  notice.  (Kan.) 
State  V.  Asbell,  345. 

2.  EVIDENCE  of  Fact  Admitted. — ^It  is  sot  reversible  error  to 
permit  a  witness  to  testify  to  a  fact  admitted  or  already  proven. 
(Mich.)     Haapa  v.  Metropolitan  Life  Ins.  Co.,  627. 

3.  EVIDENCE  Admissible  for  One  Pnxpose  Only  la  not  to  bo 
Considered  for  Another. — Evidence  which  is  purely  hearsay  and  in- 
competent as  to  one  issue,  but  admissible  as  to  another,  is  not  to  be 
considered  as  bearing  on  the  former.  (N.  Y.)  Stronge  v.  Knights 
of  Pythias,  902. 

4.  PBACTICE — Evidence  After  Close  of  Case. — ^If  evidence  in  a 
cause  is  heard  at  one  term  of  court  and  the  cause  is  taken  under 
advisement  until  the  next  term,  it  is  no  abuse  of  discretion  to  permit 
the  introduction  in  evidence  at  that  term  of  the  certified  copy  of 
plaintiff's  appointment  as  administrator,  especially  when  this  in  no 
way  injures  the  defendant.      (Mo.)     Gross  v.  Watts,  662. 

See  Criminal  Law. 

EXECUTION. 

ALL  FBAUDULENT  JUDICIAL  or  Execution  Sales  are  void 
as  against  any  party  having  a  vested  interest  in  the  property  and 
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those  in  collusion  with  or  participating  in  the  fraudulent  transaction. 
(Ean.)     McEelvey  v.  McEelvej,  435. 

EXEOUTOBS  AND  ADMINISTBATOBa 

In  General, 

1.  ADMINISTBATIOK— B^ef  in  Equity  for  Fraud.— A  court 
of  equity  has  power  to  set  aside  the  judgment  of  a  court  of  ordi- 
nary panting  letters  of  administration,  on  the  ground  that  it  was 
procured  by  a  fraudulent  representation  of  jurisdictional  facts.  (6a.) 
Neal  V.  Boykin,  237. 

2.  ADMINISTRATION— ^urlBdiction  to  Grant  Letters. — ^The  ex- 
istence of  a  promissory  note  in  one  county,  when  the  maker  resides 
in  another  county,  does  not  confer  jurisdiction  on  the  probate  court 
in  the  former  county  to  grant  letters  of  administration  on  the  es- 
tate of  the  deceased  nonresident  payee.  (Oa.)  Neal  y.  Boykin, 
237. 

3.  ADMINISTRATION— Jurisdiction  to  Grant  Letters. — For  the 

purpose  of  founding  administration,  all  simple  contract  debts  are  as- 
sets at  the  domicile  of  the  debtor,  and  the  locality  of  the  debt  for 
this  purpose  is  not  affected  by  a  promissory  note  or  bill  of  exchange 
having  been  given  for  it.     (Ga.)     Neal  v.  Boykin,  237. 

4.  ADMINISTRATION. — ^A  Temporary  Administrator  has  no  au- 
thority to  maintain  a  suit  in  equity  to  set  aside  the  appointment  of 
a  permanent  administrator.  The  heirs  and  creditors  are  the  proper 
parties  plaintiff.     (6a.)     Neal  v.  Boykin,  237. 

5.  PRACTICE — ^Appointment  of  Administrator. — ^If  the  answer  is 
a  general  denial,  it  is  not  necessary  for  the  plaintiff  to  prove  his  ap- 
pointment as  administrator.  It  can  only  be  queStioned  by  a  special 
plea  in  abatement.     (Mo.)     Gross  v.  Watts,  662. 

6.  CONSTITUTIONAL  LAW,  Wbat  Is  not  a  Denial  of  tbo  Bight 
to  a  Hearing. — The  striking  out  of  the  pleadings  of  parties  who  appear 
in  opposition  to  an  application  for  the  distribution  of  the  estate  of 
a  decedent  on  the  ground  that  it  appears  by  the  records  of  the  court 
that  the  will  of  the  testator  has  been  admitted  to  probate,  and  there- 
fore it  is  clear  that  such  parties  have  no  interest,  is  not  a  denial  of 
the  right  of  such  parties  to  a  hearing.     (Cal.)     Estate  of  Davis,  105. 

Deed  or  Patent  to  Executor, 

7.  PATENT  TO  LAND  to  Executors. — A  patent  to  land  to  *'J, 
and  N.,  executors  of  the  estate  of  8.,  and  to  their  heirs  and  assigns 
forever,"  conveys  title  to  such  executors  individually,  and  not  to  the 
estate  mentioned,  as  the  words  "executors  of  the  estate  of  B."  are 
merely  descriptio  personae.     (Mich.)     Sanborn  v.  Loud,  614. 

8.  PATENT  TO  LAND  to  Execntors — ^Extrinsic  Evidence. — If  a 

patent  to  land  is  issued  to  "J.  and  N.,  executors  of  the  estate  of  S.,'' 
the  court  cannot,  in  an  action  of  ejectment,  look  outside  the  instru- 
ment to  find  evidence  that  it  was  the  intention  of  the  grantees  to 
secure  the  title  for  the  estate  and  thereby  declare  the  estate  to  be  in 
the  grantee.     (Mich.)     Sanborn  v.  Loud,  614. 

9.  CONVEYANCE  TO  EXECUTORS— Trusts— Parties^— If  land  is 
«onveyed  to  certain  parties,  ''executors  of  the  estate  of  S.,''  it  can- 
not be  declared  to  be  held  by  them  as  trustees  of  such  estate  in  a  suit 
to  which  they  are  not  parties.     (Mich.)     Sanborn  ▼.  Xx>udj  614, 

Am.  St  Rep.,  VoL  121—70 
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EZEMPTI0K8 — ^WaiTvr  In  Partaenhlp  Note. — ^A  waWer  of 
•zemption  and  homestead  rights  in  h  note  signed  by  a  partner  in 
the  firm  name  is  effectual  as  against  his  individual  property.  (Ga.) 
Perry  ▼.  Britt-Carson  Shoe  Co.,  232. 

FEBBIE8. 

FERRIES — ^Power  of  City  to  Regulate. — A  statute  giving  the 
city  of  Memphis  exclusive  power  to  regulate  and  license  ferries  within 
the  limits  of  the  city  is  unconstitutional  as  a  delegation  to  the  city 
of  power  which  belongs  to  the  county  court.  (Tenn.)  Malone  ▼. 
Williams,  1002. 

FEDELITT  BOND. 

See  Insurance,  2. 


1.  FIXTTJRE8 — Buildings. — A  building  erected  to  effectuate  the 
purpose  for  which  land  is  conveyed,  for  permanent  use,  and  upon  a 
substantial  rock- foundation,  becomes  a  fixture  and  part  of  the  realty. 
(Colo.)     Mosca  Town  Co.  v.  Wellington,  175. 

2.  FIXTURES— Right  to  R«moT6.— If  land  is  conveyed  to  be  oaed 
for  a  specified  purpose,  with  reversion  upon  the  grantee  ceasing  to  use 
it  for  that  purpose,  and  a  building  is  erected  thereon  for  perunanent 
use  to  effectuate  such  purpose,  such  building  becomes  a  fixture,  and 
cannot  be  removed  by  an  assignee  of  such  grantee  after  the  property 
has  ceased  to  be  used  for  the  intended  purpose.  (Colo.)  Mosca  Towa 
Co.  V.  Wellington,  175. 

8.  ESTOPPEL— Judgment— Ineonsistent  Po8itl<nL — ^If  land  is  con- 
veyed with  reversion  upon  the  grantee  ceasing  to  operate  a  tannery 
thereon,  and  a  third  person  sells  him  lumber  on  credit  which  is  used 
in  a  tannery  building  erected  on  the  land,  and  afterward  obtains  a 
judgment  against  him  for  the  price  of  the  lumber,  such  third  person 
cannot,  upon  the  tannery  eeasing  to  operate,  claim  a  right  to  the  build- 
ing or  to  the  material  used  therein,  under  an  agreement  with  sucIl 
grantee  before  the  judgment  that  he  should  have  the  building  in  set- 
tlement of  his  claim.     (Colo.)     Mosca  Town  Co.  v.  WeUington,  175. 

4.  FIXTURES — ^BnildingB— Rii^t  to  Remove*— If  land  is  conveyed 
to  be  used  for  a  specified  purpose  with  reversion  upon  the  grantee 
ceasing  to  use  it  for  that  purpose,  and  a  building  is  erected  thereon 
by  the  grantee  for  permanent  use  to  effectuate  such  purpose,  such 
building  becomes  a  fixture,  and  the  grantor  has  a  right,  after  the- 
property  has  ceased  to  be  used  for  the  purpose  specific^  to  take  pos- 
session, tear  down  the  building,  and  remove  the  material,  as  against 
any  claim  therefor  by  an  assignee  of  the  grantee.  (Colo.)  Mosca. 
Town  Co.  ▼.  WeUington,  175. 

FLAG. 

See  Constitutional  Ijaw,  28-31. 

FOROIBI^E  ENTRY  AND  DETAINER. 

1.    PLEADING,  Amendment  of  in  Cases  of  UUawfal  or  FoKlble* 
Entry  and  Detainer. — A  complaint  alleging  an  unlawful  entry  and 
forcible  detainer  of  premises  may  be  amended  so  as  to  charge  an  un- 
lawful and  forcible  entry.     (Kan.)     Wilson  v.  Campbell,  36^ 
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2.  rOBOIBLE  ENTBT  not  Jnstifled  by  Ownership  and  Bight  of 
Po88es8loii.-S-If  an  owner  entitled  to  the  possession  can  lawfully 
obtain  it,  he  may  enter  and  hold  it,  but  he  has  not  the  right  to  resort 
to  unlawful  and  forcible  means  to  gain  possession.  (Kan.)  Wilson 
T.  Campbell,  366. 

8.    TOROIBLB  ENTBT,  Force  Btifficient  to  Sustain  Proceeding  for. 

If  an  occupant  of  property  leaves  it  with  the  building  located  thereon, 
and  in  his  absence  a  party  of  men  acting  for  another  invade  the 
premises,  detach  and  carry  away  the  furniture  and  fixtures,  load 
them  on  a  car,  and  carry  them  away  and  place  them  in  a  ware- 
house, this  is  sufficient  evidence  of  a  forcible  entry.  (Kan.)  Wilson 
V.  Campbell,  366. 

Note. 

Forcible  Detainer,  after  a  peaceable  entry,  401. 

claim  of  title  in  good  faith  as  a  defense,  406,  407. 
classification  of  acts  amounting  to,  399. 
definitions  of,  372,  402. 

demand  for  possession,  necessity  for,  402,  403. 
force  or  menace  required  to  support,  400. 

good  faith  of  party  entering,  statutes  making  material,  401,  402. 
issues  triable  in,  407-409. 
^     justices  of  the  peace,  disputed  questions  which  prevent  mainte- 
nance of  the  action  before,  408. 
refusal  to  yield  possession,  whether  amounts  to,  399. 
regaining  possession  taken  by  forcible  entry,  when  does  not  sup- 
port proceeding  for,  400. 
resistance  necessary  to  support  proceeding  for,  401. 
statutes  controlling  proceedings  under,  407,  408. 
statutes  defining,  399,  400. 
statutes  making  force  not  essential  to,  399. 
title,  evidence  of  in  proceedings  for,  406,  407. 
title,  color  of,  when  material,  408. 
unlawful  entry,  when  supports  proceeding  for,  408. 

See  Forcible  Entry. 

Forcible  Entry,  abatement,  matters  of,  whether  pleadable  as  defenses 
to,  404. 

administrators  and  executors,  whether  and  when  may  maintain 
proceedings  for,  376. 

agent  or  employ^  cannot  maintain  proceedings  for,  373. 

agents  and  persons  holding  possession  for  others,  when  guilty  of, 
378. 

assignees  of  persons  dispossessed,  whether  may  maintain  proceed- 
ings for,  375. 

contracts  of  purchase  as  defenses  to  proceedings  for,  412. 

corporations  may  be  guilty  of,  378. 

corporations  may  maintain  proceedings  for,  373. 

defenses,  affirmative  in  proceedings  for,  405. 

defenses  to  proceedings  for,  404. 

easements,  person  entitled  to,  whether  may  maintain  proceeding 
for,  376. 

easements,  property  used  in  connection  with  may  be  the  subject 
of,  382. 

ejectment  is  not  a  substitute  for,  371. 

ejectment,  statutes  providing  for  converting  proceeding  into  ac- 
tion for,  409. 

entry,  mere  trespass  does  not  always  constitute,  392,  393. 

entry,  test  to  determine  whether  it  is  f  orcible,  393,  394. 
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Forcible  Sntiy,  entry,  when  beeomes  complete,  393,  397. 
equitable  defenses  in  proceedings  for,  411,  412.  * 

estoppel,  defense  of  in  proceedings  for,  411. 
evidence  of  title,  for  what  purpose  admissible  in  proceedings  for, 

400. 
ferries,  whether  subjeet  to,  382. 
force,  breaches  of  the  peace  which  amount  to,  396. 
force,  definitions  of  given  by  statnte,  391,  392. 
force,  illustration  of  acts  amounting  to,  394. 
force,  illustration  of  acts  not  amounting  to,  397,  398. 
force  in  the  entry,  when  not  indispensable,  391. 
force,  necessity  of  to  support  action,  391,  392. 
force,  resistance,  whether  necessary,  396. 
force,  taking  possession  by  is  unlawful,  390. 
force,  tearing  down  or  constructing  fences  as  evidence  of,  396. 
force,  violence  and  threats  sufficient  to  constitute,  395-397. 
force,  what  amounts  to,  390,  391,  394. 

force,  words  and  language  as  affecting  the  question  of,  394,  395. 
grantees  and  assignees,  whether   and   when   may  be    proceeded 

against  for,  379. 
grantees  and  other  purchasers,  when  may  maintain  proceedingi 

for,  375. 
grantors  and  assignees,  whether  and  when  may  maintain  proceed- 
ings for,  375. 
heirs  and  devisees,  whether  and  when  may  maintain  proceedingi 

for,  375. 
intimidation  sufficient  to  support,  396. 
issues  triable  in  relation  to  title,  407,  408. 
justification  for  based  on  title,  405-409. 
justification  of  under  process,  380. 
joinder  of  defendants  in  proceedings  for,  881. 
joinder  or  severance  in  prosecutions  for,  376,  377. 
lease,  invalidity  as  a  defense  in  proceedings  for,  411. 
lessees,  whether  and  when  may  maintain  proceedings  for,  376. 
.lessors,  when  may  maintain  proceedings  for,  374. 
limitation  and  prescription  as  defenses  to  proceedings  for,  413. 
lodgers  cannot  maintain  proceedings  for,  373. 
married  woman,  when  may  be  adjudged  guilty  of,  377. 
married  woman,  when  may  maintain  proceeding  for,  372. 
married  women  as  parties  defendant  in  proseeations  for,  377. 
nature  of  remedy  by,  371. 
notice  and  demand  for  possession,  by  and  to  whom  most  be  given, 

403. 
notice  and  demand  for  possession,  form  of,  404.  | 

notice  and  demand  for  possession,  may  be  oral,  404. 
notice  and  demand  for  possession,  necessity  for,  402,  403. 
notice  and  demand  for  possession,  time  for  which  most  be  give>t 

403. 
object  of  statutes  relating  to  actions  for,  371. 
parties  defendant  in  proceedings  for,  377. 
parties  plaintiff  in  proceedings  for,  372. 
personal  property  is  not  subject  to  proceedings  for,  381. 
persons  claiming  under  others  who  have  been  goilty  of,  381* 
persons  who  have  abandoned  possession  are  not  sabjeet  to  pre- 

eeedings  for,  377. 
possession,  abandonment  of,  389. 

pofwession  by  agent,  when  will  support  action  by  him  for,  373L 
possession  by  plaintiff,  dnratioii  ot,  when  not  aatmal,  383L 
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Forcible  XSntiy,  poBsession  hj  plaintiff,  what  necessary  to  sustain 
proceeding  for,   382. 

possession,  constructive  is  not  sufficient  to  sustain  proceeding 
for,  383. 

possession,  cultivation  sufficient  to  maintain,  387. 

possession,  continuance  of  in  the  absence  of  the  possessor,  383. 

possession,  fences  are  not  indispensable  to,  387. 

possession,  indosure  sufficient  to  constitute,  387. 

possession,  force,  taking  of  by  is  unlawful,  390. 

possession,  illustration  of  acts  not  sufficient  to  constitute,  388. 

possession,  illustration  of  sufficiency  of,  386-389. 

possession  maintained  by  servants  and  agents,  387. 

possession  of  part,  when  deemed  possession  of  the  whole,  388. 

possession,  peaceable  does  not  necessarily  follow  when  it  is  taken 
by  force,  384. 

possession,  peaceable,  what  is  not,  385. 

possession,  prior  of  the  defendant  as  a  defense  in  proceedings 
for,  410. 

possession,  residence  on  property  is  not  essential  to,  387. 

possession,  scrambling  or  incomplete,  what  amounts  to,  384. 

possession,  scrambling  or  incomplete  will  not  sustain  proceeding 
for,  384. 

possession,  statutes  making  right  of  sufficient  to  sustain  proceed- 
ing for,  383. 

possession,  temporary,  when  not  sufficient,  393. 

possession,  when  becomes  peaceable,  398. 

public  domain,  proceedings  for,  including  property  which  is  a 
part  of,  409,  410. 

public  officers  and  persons  placed  in  possession  by  them,  when 
guilty  of,  379. 

purpose  of  entry,  392. 

relation  of  landlord  and  tenant  not  essential  to  proceeding  for, 
371. 

receivers,  whether  and  when  may  maintain  proceeding  for,  376. 

resistance  to  force,  whether  necessary,  396. 

sheriffs,  when  may  be  proceeded  against  for,  379. 

subject  matter  of  the  action  or  proceeding  for,  381,  382. 

"strong  hand,''  what  is  within  the  meaning  of,  395. 

tenants  and  lessees,  when  may  maintain  proceedings  for,  373. 

tenants  in  common,  proceeding  by  one  against  another  for,  374. 

tenants  in  common,  when  guilty  of,  378,  379. 

tenants  in  common,  whether  may  maintain  proceedings  for.  374. 

time,  when  demand  for  possession  must  be  given  or  served,  403. 

title  cannot  be  drawn  in  question  in  proceedings  for,  405-409. 

title  is  not  required  to  sustain  proceeding  for,  372. 

title,  termination  of  the  plaintiff's,  whether  a  defense  in  proceed- 
ings for,  410. 

what  necessary  to  maintain  proceeding  for,  382. 

who  may  proceed  for,  372. 

writs,  persons  entering  into  possession  under,  when  guilty  of,  380. 

See  Forcible  Detainer. 

Foreign  Bills  of  Exchange.    See  Bills  of  Exchange,  Foreign. 

FOBFEITITBE. 

FOBFEITUBE — ^Laches — ^EstoppeL — One  who  signs  an  agree- 
ment waiving  a  forfeiture  of  a  leasehold  interest  in  property  and 
authorizes  the  institution  of  a  suit  to  foreclose  the  landlord's  lien 
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whieh  terminates  in  a  deeree  of  foreclosure,  eaHnot,  after  the  lapB« 
of  many  years,  by  cross-bill  raise  the  question  ihat  the  trustee  of  the 
estate  should  have  insisted  upon  a  strict  foredoaore  of  tha  leaMb 
(HI.)     Patterson  ▼.  Northern  Trust  Co.^  299. 

FOBGEBT. 

Bee  Deeds,  7« 

FRAUD. 

FBAUD. — Jurisdiction  of  a  court  of  equity  to  set  aside  a  decree 
in  foreclosure  upon  the  ground  of  fraud  and  collusion  can  only  be  in- 
voked when  it  is  made  to  appear  that  the  complainant  has  been  in- 
jured thereby.     (HI.)     Patterson  y.  Northern  Trust  Co.,  299* 

FRAUDS,  STATUTE  OF. 

Partnership  in  Land. 

1.  STATUTE  OF  FRAUDS — ^Partnerahip  In  Iiaads. — A  parol  agree- 
ment by  the  buyer  of  lands  to  admit  another  into  partnership  with 
him  is  void  as  within  the  statute  of  frauds.  (Neb.)  Norton  v.  Brink, 
822. 

2.  STATUTE  OF  FRAUDS— Partnership  in  Iduids. — ^A  parol 
agreement  between  two  persons  to  purchase  land  "in  partnership/' 
the  purchase  being  made  by  one  of  them,  who  pays  the  whole  pur- 
chase price,  and  takes  the  title  in  himself,  is  void  aa  within  the 
statute  of  frauds.     (Neb.)     Norton  v.  Brink,  822. 

Memorandum  in  Writing, 

3.  STATUTE  OF  FRAUDS. — The  Memorandum  Required  to  Sat- 
isfy the  Statute  of  Frauds  must  give  the  name  of  the  contracting  par- 
ties of  some  description  by  which  they  can  be  identified.  (Kan.) 
Mertz  V.  Hubbard,  352. 

4.  STATUTE  OF  FRAUDS— Necessity  of  Showing  for  Whom  an 
Agent  Acted  in  Making  a  Contract  Relating  to  Real  Property.— ^If  a 

contract  for  the  sale  of  real  property  shows  that  one  of  the  parties 
subscribing  it  acted  as  agent  for  some  undisclosed  principal,  it  can- 
not be  enforced  against  the  latter  where  his  relation  to  it  must  be 
established,  if  at  tdl,  by  parol  evidence.  (Kan.)  Mertz  v.  Hubbard, 
352. 

5.  STATUTE  OF  FRAUDS— Memorandum  may  be  Several  In- 
struments.— ^The  statute  of  frauds  does  not  require  that  the  contract 
shall  consist  of  a  single  instrument.  Several  distinct  and  separate 
writings  may  be  considered  together  as  containing  all  the  terms  of  a 
contract,  though  one  only  of  them  is  signed  by  the  party  to  be  charged. 
(Kan.)     Schneider  v.  Anderson,  356. 

6.  STATUTE  OF  FRAUDS — Helping  Out  Memorandum  by  an 
Undelivered  Oonveyance. — ^If  a  contract  for  the  sale  and  purchase  of 
real  property  is  not  of  itself  sufficient,  but  at  the  time  it  was  executed 
the  vendor  also  executed  a  conveyance  of  the  property  pursuant  to  the 
sale,  to  be  delivered  to  the  grantee  on  his  compliance  with  the  con- 
ditions of  the  sale,  such  memorandum  and  conveyance  may  be  con- 
sidered and  construed  together,  and  if  from  both  the  contract  suf- 
ficiently appears,  specific  performance  thereof  will  be  decreed. 
(Kan.)     Schneider  v.  Anderson,  356. 

7.  STATUTE  OF  FRAUDS— FaUure  of  One  of  the  Parties  to  Sign 
Memorandum. — ^The  failure  of  one  of  the  parties  to  sign  the  contract 
or  memorandum  cannot  be  pleaded  as  a  defense  by  the  other  who  did 
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sign  it.  The  filing  of  the  bill  for  specific  performance  constitutes  an 
acceptance  hy  the  complainant.     (Kan.)     Schneider  ▼.  Anderson,  356. 

FBAUDULENT   OONVETANOB. 

FRAUDULENT  TBAN8FEB — Rejection  of  Evidence  Showing 
that  Conveyance  was  Made  without  Consideration. — ^In  an  action  bj  a 
wife  to  recover  her  interest  in  lands  which  she  claims  were  subjected 
to  a  fraudulent  execution  sale  for  the  purpose  of  devesting  her  in- 
terest, it  is  reversible  error  to  sustain  an  objection  to  a  question 
to  the  purchaser  at  the  sale  asking  him  whether  he  paid  the  con- 
sideration named  in  the  deed.     (Kan.)    McKelvey  v.  MeKelvejr,  435. 

Bee  Husband  and  Wife,  3-6. 

GAME  liAWS. 

1.  INTEBSTATE    COMMEBOE— Police    Power— Preservation    of 

Kongame  Birds. — ^In  the  exercise  of  its  police  power  the  state  may 
make  it  an  offense  to  have  nongame  birds  in  possession  for  transporta- 
tion beyond  the  state,  and  a  statute  creating  this  as  an  offense  does 
not  violate  the  interstate  law  relating  to  commerce.  (La.)  In  re 
Schwartz,  516. 

2.  CONSTITUTIONAL  LAW— -Protection  of  Nongame  Birds.— A 
statute  which  prevents  the  useless  destruction  of  nongame  birds  and 
prohibits  their  sale  under  a  penalty  is  not  unconstitutional  either  as 
a  restraint  of  liberty  of  trade,  or  as  authorizing  seizures  without  due 
process  of  law.     (La.)     In  re  Schwartz,  516. 

GAMINO. 

1.  GAHINGh— Keeping  Poker-table. — ^Under  a  statute  prohibiting 
the  setting  up  or  keeping  "any  kind  of  gambling  table  or  gambling 
device,  adapted,  devised,  and  designed  for  the  purpose  of  playing  any 
game  of  chance  for  money  or  property,"  and  the  inducing,  enticing 
or  permitting  "any  person  to  bet  or  play  at  or  upon  any  such  gaming- 
table or  gambling  device,"  it  makes  no  difference  whether  the  table 
on  which  the  game  of  poker  is  played  is  a  gambling  device  or  not; 
and  if  it  is  a  table  adapted,  devised,  or  designed  for  the  purpose 
of  playing  any  game  of  chance  for  money  or  property,  and  the  de- 
fendant permitted  any  person  to  bet  upon  and  play  poker  upon  such 
table,  he  is  guilty  of  a  violation  of  the  statute.  (Mo.)  State  v. 
Mathis,  687. 

2.  GAMING^ — ^Keeping  Poker-table — ^Evldence^ — ^That  a  }>oker- 
table,  so  called,  is  adapted  and  designed  for  the  purpose  of  playing 
games  of  chance  is  clearly  shown  by  the  fact  that  games  of  poker 
are  played  thereon.     (Mo.)     State  v.  Mathis,  687. 

3.  GAMING  —  Keeping  Poker-table. — ^Although  Cards  may  be 
Necessary  to  be  used  in  conjunction  with  a  table  or  other  device,  to 
play  the  game  of  poker,  it  is  none  the  less  a  gambling- table  or  de- 
vice when  used  in  conjunction  with  cards  for  the  purpose  of  playing 
poker  for  money  or  property.     (Mo.)     State  v.  Mathis,  687. 

4.  GAMING — ^Keeping  Gambling  Table— Craps. — ^Whether  a  table 
used  is  specially  adapted,  devised  and  designed  for  the  purpose 
of  playing  the  game  called  craps,  for  money  or  property,  is  imma- 
terial, so  long  as  it  is  used  for  such  purpose  and  persons. are  per- 
mitted to  bet  at  or  play  upon  such  table.  It  then  becomes  a  gambling 
table  within  the  meaning  of  the  statute.  (Mo.)  State  ▼•  MathiSi 
€87. 
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6.  OAHINO  —  Becoyery  of  OanibUng  Devices. — An  action  in 
replevin  or  claim  and  delivery  cannot  be  maintained  for  the  re- 
covery of  articles  admitted  to  be  devised  and  constructed  solely 
and  exclusively  for  gambling  purposes,  and  only  capable  of  use  in 
violating  the  laws  of  the  state.  (Idaho)  Mullen  A  Co.  ▼.  Moseley, 
277. 

6w  OAIONGI^ — Becovery  of  OambUng  Devicee. — ^No  one  can  main- 
tain an  action  for  injury  to,  or  for  the  recovery  of,  an  article,  used 
solely  for  gambling  in  violation  of  the  penal  laws  of  the  state. 
(Idaho)     Mullen  ft  Go.  v.  Moseley,  277. 

7.  OAMIKO — Seisoro  and  Destmctioii  of  Gambling  Devicea. — ^A. 

statute  which  authorizes  the  summary  seizure  and  destruction  of 
gambling  devices  is  a  legitimate  and  vaUd  exercise  of  the  police  power 
of  the  state  for  the  protection  of  the  morals,  peace,  safety  and  pros- 
perity of  the  community.     (Idaho)     Mullen  ft  Co.  v.  Moseley,  277. 

8.  (X>KBTITnTIONAIi  ZiAW— Sonunary  Seiznze  of  Chunbling  De- 
vices.— ^A  statute  authorizing  a  summary  seizure  and  destruction  of 
gambling  instrumentalities  and  devices  is  valid,  and  not  unconstitu- 
tional as  depriving  the  citizen  of  his  property  without  due  process  of 
law.     (Idaho)     Mullen  ft  Co.  v.  Moseley,  277. 

0.  OAMINO — OambUng  Devices — ^Nuisances. — ^Instrumenta  and  de- 
vices by  and  with  which  gambling  is  carried  on  are  nuisances  with- 
out any  express  declaration  to  that  effect  in  a  statute  prohibiting  their 
use  and  authorizing  their  summary  seizure  and  destruction.  (Idaho) 
Mullen  ft  Co.  v.  Moseley,  277. 

10.  OAIONO — Summary  Seizure  of  Ckunbling  Devices. — Gambling 
implements  which  are  designed  to  be  used  in  violation  of  the  criminaU 
law  may  be  summarily  seized  by  the  police  authorities  under  a  stat- 
utory power  of  general  police  regulation  and  to  prevent  crime. 
(Idaho)     MuUen  ft  Co.  v.  Moseley,  277. 

Note. 

Gaming  or  Gambling,  backgammon,  whether  a  game  played  with  dies, 
694. 
bagatelle,  betting  on  is,  694. 
baseball-playing,  whether  is,  696. 
betting,  express  understanding  is  not  essential  to,  694. 
betting,  what  is,  694. 
billiard-playing,  when  constitutes,  695. 
billiard-rooms,  keeper  of,  when  not  guilty  of,  695. 
"bookmaking"  and  "  poolselling, "  whether  constitute,  698. 
bowls,  whether  playing  of  constitutes,  700. 
card-playing,  when  is,  696. 
chips  or  checks,  use  in,  696. 
cockfighting,  whether  is,  696. 
common  gaming  defined,  699. 
craps,  whether  a  banking  game,  696. 
definitions  of,  694,  699. 
devices  for,  bookmaking,  703. 
devices  for,  chuckaluck-tables,  701. 
devices  for,  erackloo,  702. 
devices  for,  crap-tables,  701. 
devices  for,  dice,  702. 

devices  for,  gaming  tables  and  what  constitute,  700,  701* 
devices  for,  gun  and  target,  702. 
devices  for,  horseracing,  703. 
devices  for,  keno,  apparatus  for  playing,  702. 
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Gaming  or  Gambling,  devices  for,  lotto  tables,  703. 
devices  for,  Paris  mutuals,  703. 
devices  for,  playing  cards,  702. 
devices  for,  slot  machines,  703. 

drinks  or  cigars,  playing  for,  whether  constitutes,  609. 
fantan,  whether  playing  of  constitutes,  700. 
gaming  tables,  what  constitute,  700. 
gift  enterprises,  whether  constitute,  699. 
horseracing,  whether  and  when  is,  697,  698. 
keeping  a  gaming  table  is,  694. 
keeping  or  exhibiting  a  gaming  table,  betting  is  not  essential  to, 

694. 
keno,  playing  of,  whether  is,  698. 
lotteries,  whether  constitute,  698. 
not  essential  that  both  parties  may  lose,  694. 
poker-tables,  setting  up  of,  whether  constitutes,  701. 
pool,  playing  of,  when  constitutes,  695. 
raffle,  taking  a  chance  in,  whether  eonatitutes,  699,  700. 
receiving  money  in  one  state  to  be  sent  to  another,  694.  ' 
rondo,  licensing  of  billiard-tables  does  not  include  the  game  of, 

695. 
rondo,  whether  included  in  statutes  against,  695. 
single  act  may  constitute  the  offense,  694. 
skill,  contests  of,  whether  constitute,  696. 
slot  machines,  keeping  of,  whether  is,  703-705. 
tenpins,  whether  playing  of  constitutes,  700. 
thimble,  whether  playing  of  constitutes,  700. 

GASNISHMENT. 

GARNISHMENT^ — ^The  Compensation  Due  an  Administrator 
may  be  reached  by  garnishment  for  his  individual  debt,  but  service 
of  the  attachment  upon  the  clerk,  as  permitted  in  attaching  a  fund 
in  court,  does  not  create  any  lien  on  funds  of  the  estate  in  the  hands 
of   the  administrator.     (Ky.)     Sanders  v.   Herndon,  493. 

GRAZING. 

Bee  Animals,  7-11. 

GUARDIAN  AD  LITEM. 

Bee  Infants,  1. 

HIGHWAYS. 

Bee  Negligence. 

HOMESTEADS. 

HOMESTEADS— Liens. — If  a  mortgage  lien  existing  on  a 
homestead  is  extinguished  by  the  proceeds  of  a  loan  secured  by  a 
new  mortgage  on  the  same  land,  and  the  interest  of  the  homestead 
claimant  at  no  time  exceeds  the  statutory  amount  in  value,  and  the 
land  whUe  thus  mortgaged  is  sold  to  a  third  person,  who  occupies  it 
as  a  homestead,  a  judgment  filed  while  the  first  mortgage  was  in 
force  does  not  become  a  lien  upon  the  land  superior  to  the  new  mort- 
gage.    (Neb.)     Goble  v.  Brenneman,  813. 
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1.  HOMICIPE— Mimiangtiter— Heglect    of    Dvty.— Traaer 

cirenmstaDees  the  omiwion  of  a  duty  owed  bj  one  lAdiTidiial  to  aa- 
otber,  where  aaeh  omiaaioa  results  is  the  death  of  the  oae  to  whoa 
the  doty  is  owiog,  will  make  the  other  ehaigeable  witk  isawilinghter, 
but  the  duty  neglected  must  be  a  legal  dntj,  aad  aot  a  aiere  moral 
obligation.  It  most  be  a  dntj  imposed  by  law  or  bj  eoatract,  and 
the  omission  to  perform  the  datj  most  be  the  ^—"^'yt^  aad  dixsct 
eause   of   death,     (liieh.)     People   ▼.   Beardsley,   617. 

2.  HOMICIDE — Manalanglitgr— Heglect  of  Dsty^ — If  a  wonsa 
with  ample  experience  in  sneh  affairs  goes  on  a  dmnkea  debaach  with 
a  man  not  her  husband,  and  during  such  debaach  attempts  to  commit, 
and  succeeds  in  committing,  suicide,  the  doctrine  of  legal  doty  can- 
not be  invoked  to  hold  the  man  criminally  liable  for  omitting  to 
make  an  effort  to  save  her  life..  (Mich.)     People  r.  Beardsley,  617. 

HUSBAMB  AHD  WIFE. 

LiabUiiy  for  NeeesMaries. 

1.  HUSBAND  AND  WIFE— Liability  of  Husband  for  Hecessaxtes 
Fnmlslied  Wife  on  Her  Orodit^ — ^Primarily  the  husband  is  liable  for 
the  necessaries  of  life  of  his  wife,  including  board  and  lodging,  and 
the  fact  that  the  debt  was  contracted  by  her  and  the  credit  was  ex- 
tended to  her  alone  does  not  relieve  him  of  the  liability  cast  upon  him 
by  operation  of  law  and  independent  of  the  contract  of  his  wife,  and 
any  personal  liability  she  may  have  incurred  in  order  to  secure  the 
credit.     (Idaho)     Edminston  y.  Smith,  294. 

2.  HUSBAND  AND  WIFB— Special  PromiBe  of  Wife  to  Pay  f « 
Necessaries. — ^If  necessaries  are  furnished  to  a  wife  for  her  nse  and 
benefit,  and  upon  credit  extended  on  the  faith  of  her  special  promise 
to  pay  therefor,  and  upon  her  personal  responsibility,  she  is  liable  for 
the  debt  and  may  be  sued  as  a  feme  sole.  (Idaho)  Bdminston  ▼. 
Smith,  294. 

Interest  of  Wife  in  HushaTid's  Lands — Fraudulent  Conveyance, 

3.  HUSBAND  AND  WIFE — ^Interest  of  NonresideiLt  Wife  in  Hus- 
band's Land. — ^As  to  lands  of  a  married  man,  his  wife,  whether 
resident  or  nonresident,  has  a  present  interest,  under  a  statute 
declaring  that,  on  the  death  of  a  husband,  one-half  of  any  lands 
in  which  he  has  an  interest  shall,  under  the  direction  of  the  probate 
court,  be  set  aside  by  the  executor  as  her  property  in  fee  simple, 
provided  that  she  shall  not  be  entitled  to  any  interest  in  any  land 
which  he  has  conveyed,  when  she  was  not,  and  never  has  been,  a 
resident  of  the  state,  and  the  wife  may  protect  such  interest  by  ap- 
propriate action  during  the  life  of  the  husband  as  against  his  wrong- 
ful  acts.     (Kan.)     McKelvey  ▼.   McKelvey,   435. 

4.  HUSBAND  AND  WIFE,  Recovery  by  Her  of  Lands  Wbicb  He 

Fraudulently  Disposed  of. — Ai  the  interest  of  a  wife  in  her  husband 's 
lands  docs  not  come  to  her  by  inheritance,  it  is  not  a  bar  to  her 
recovery  that  he  parted  with  his  title  in  such  a  fraudulent  manner 
that  neither  he  nor  his  heirs  can  recover  it.  (Kan.)  McKelvey  v. 
McKelvey,  435. 

6.  HUSBAND  AND  WIFE— Fraudulent  Execution  Sales,  Effect 
of  upon  Her  Interest. — Though  the  statute  provides  that  the  wife  has 
no  interest  in  lands  of  her  husband  which  had  been  sold  at  execution 
or  judicial  sale,  it  contemplates  such  execution  or  judicial  sales  as 
become  necessary  to  pay  his  debts,  and  not  fraudulent  or  collusive 
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•aler  having  no  other  object  than  to  fraudulently  defeat  her  title. 
(Kan.)     McKelvey  y.  McKelvey,  435. 

6.  HUSBANB  ANB  WIFE,  Her  Bight  to  Maintain  an  Action  for 
Her  Interest  In  His  Lands. — Notwithstanding  the  interest  which  the 
wife  has  in  the  lands  of  her  husband,  she  cannot,  in  his  lifetime,  main- 
•tain  ejectment  or  partition  for  such  interest.  (Kan.)  McKelvey  y. 
McKelvey,  435. 

Estate  hy  Entireties, 

7.  ESTATE  BY  ENTIRETIES.— A  Judgment  Against  a  Husband 
is  not  a  lien  on  land  held  by  him  and  his  wife  as  tenants  by  the 
entireties.     (Md.)     Jordan  y.  Beynolds,  578. 

8.  ESTATE  BY  ENTIBETIES. — ^A  Husband  and  Wife  can  Oon- 
YBy,  clear  from  a  judgment  outstanding  against  him,  land  held  by 
them  as  tenants  by  entireties.     (Md.)     Jordan  v.  Beynolds,  578. 

Actions  hy  and  Against  Married  Women, 

9.  MABBIED  WOMAN,  Action,  When  Proper  in  the  Name  of. — 
If,  through  the  wrongful  act  of  the  defendant,  a  wife  is  thrown  into 
a  state  of  excitement,  bringing  on  labor  pains  and  resulting  in  mis- 
carriage, an  action  is  properly  brought  in  her  name.  (Ala.)  Engle 
V.  Simmons,  59. 

10.  MABBIED  WOMAN,  Trespass  Committed  at  Besidence  of, 
Xieading  to  Injury  to. — ^If  a  trespass  is  committed  at  the  residence  of 
a  married  woman  and  her  husband,  on  account  of  which  she  suffers 
personal  injury,  it  is  not  material  whether  the  title  to  the  property 
where  she  was  residing  was  in  her  or  in  him.  Whether  it  was  in 
him  or  her,  she  may  maintain  an  action  for  the  injuries  suffered  by 
her.     (Ala.)     Engle  v.  Simmons,  59. 

11.  MABBIED  WOMEN — ^Bight  to  Contract*  Sue  and  be  Sued  as 
Feme  Sole — Conflict  of  Laws. — A  married  woman  having  the  right 
under  the  law  of  her  domicile  to  enter  into  a  contract  as  a  feme  sole 
and  to  sue  and  be  sued  without  her  husband  being  joined  as  a  party, 
her  status,  as  to  contracting  and  suing  and  bein^  sued,  accompanies 
her  to  another  state,  especially  when  no  community  rights  or  obliga- 
tions are  involved.     (La.)     Freret  v.  Taylor,  522. 

12.  MABBIED  WOMEN,  Actions  Against— Joinder  of  Husband — 
Conflict  of  Laws. — Laws  enacted  by  certain  states  for  the  protection 
of  married  women  by  requiring  the  authorization  of  their  husbands- 
to  their  contracts  and  to  be  joined  with  them  in  suits  thereon  are 
personal  statutes,  and  if  in  the  state  where  the  parties  have  their 
domicile  such  protective  laws  are  not  deemed  necessary,  it  is  not  the 
duty  of  other  states  in  which  such  parties  may  chance  to  temporarily 
sojourn  to  safeguard  their  rights  or  restrict  their  actions  in  a  manner 
or  to  an  extent  other  and  different  from  what  is  provided 'in  the  state 
of  their  domicile.     (La.)     Freret  ▼.  Taylor,  522. 

13.  MABBIED  WOMEN — Suits  Against — Joinder  of  Husband— 
Conflict  of  Laws. — ^If  a  married  woman  having  the  right  under  the 
law  of  her  domicile  to  contract,  sue  and  be  sued  as  a  feme  sole  is 
sued  upon  a  contract  made  by  her  personally  and  alone  in  another 
state,  and  she  applies  for  and  obtains  authority  to  file  an  answer  in 
such  suit,  she  thereby  joins  issue  with  the  plaintiff  on  his  demand 
upon  filing  her  answer,  and  has  full  power  to  present  all  her  defenses. 
The  authority  to  file  such  answer  carries  with  it,  as  a  legal  conse- 
quence, the  right  to  make  good,  if  she  can,  independently  of  her 
husband,  all  the  allegations  of  such  answer.  (La.)  Freret  v.  Tay- 
lor, 522. 

See  Adverse  Possession;  Witness,  1, 
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INDICTMENT. 

• 

INDICTMENT— Omiflsion  of  »  SyllaUe. — An  information  charg- 
ing the  bringing  of  cattle  into  the  state  without  an  inspection  b^  the 
livestock  sanitary  "commission,"  when  the  word  "commissioner" 
should  have  been  used,  is  not  fatally  defective  when  it  also  charges 
the  want  of  any  inspection  whatever.     (Kan.)     State  v.  Aabell,  345. 

INFANTS. 

1.  INFANTS. — ^The  Next  Friend  of  an  Infant  has  No  Authority  to 
receive  payment  or  to  enter  satisfaction  of  a  judgment  in  favor  of 
an  infant.     (Ala.)     Collins  y.  Gillespy,  81. 

2.  INFANTS — ^Bapadlatlim  of  Contract  to  Convey. — ^Where  an 
infant  makes  an  executory  contract  to  convey  land,  and  expends 
the  money  in  obtaining  a  professional  education,  he  is  not  required 
to  make  any  tender  as  a  condition  to  repudiating  the  contract  on  his 
arrival  at  majority.     (Ga.)     White  v.  Sikes,  228. 

3.  INFANCY— Capacity  to  Commit  NegUgencOw— A  child  about 
eight  years  old  is  prima  facie  presumed  to  be  incapable  of  commit- 
ing  contributory  negligence.  (S.  C.)  Tucker  v.  Buffalo  Ck>tton  Mills, 
957. 

4.  INFANCY— Citf^aclty  to  Commit  Txeq^tfs.— A  child  about 
eight  years  old  is  prima  facie  presumed  to  be  incapable  of  committing 
trespass.     (8.  0.)     Tucker  v.  Buffalo  Cotton  Mills,  957. 

See  Master  and  Servant,  8-11;  Parent  and  Child. 


1.  AN  INNEEEFEB  has  a  Lien  on  Personal  Property  in  the  Pos- 
session of  a  Guest,  and  held  by  him  under  a  contract  for  the  condi- 
tional sale  and  purchase  thereof,  reserving  title  in  the  vendor  until 
payment  of  the  purchase  price,  if  the  innkeeper,  when  such  prop- 
erty came  into  his  possession,  did  not  know  that  the  guest  was  not 
the  complete  owner  thereof.     (N.  T.)     Waters  &  Co.  v.  Gerard,  886. 

2.  AN  INNEEEPEB  has,  by  the  Common  Iiaw»  a  Lien  on  the 
Goods  of  His  Guest,  although  they  are  the  property  of  a  third  person. 
(N.  y.)     Waters  &  Co.  v.  Gerard,  886. 

3.  INNEEEPEB 'S  LIEN,  When  not  Extended  by  Statute.— A 

statute  of  New  York  giving  a  lien  to  an  innkeeper  on  the  goods  of 
his  guest,  brought  to  the  inn,  whether  they  belong  to  him  or  not,  is 
but  a  declaration  of  the  common  law,  and  therefore  does  not  extend 
the  innkeeper's  lien.     (N.  Y.)     Waters  &  Co.  v.  Gerard,  886. 

4.  INNKEEPEBS,  Constitutionality  of  Statate  Purporting  to 
Give  Lien  to. — ^A  statute  purporting  to  give  innkeepers  a  lien  on  the 
goods  of  their  guest  cannot  be  held  unconstitutional  when  such 
statute  does  not  extend  beyond  the  rule  established  by  the  common 
law,  nor  beyond  the  requirements  of  public  policy.  (N.  Y.)  Waters 
&  Co.  V.  Gerard,  886. 

INSANE  DELUSIONa 

Bee  Wills,  11-14. 

XNSTBUCTIONa 
See  TriaL 
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Fire  Insurance. 

1.  INSUBANOE. — ^Temporary  Increase  in  Blift  forbidden  by  a 
policy  of  fire  insurance  does  not  avoid  it  when  the  increase  of  hazard 
has  come  to  an  end  without  loss,  and  the  loss  occurs  from  another 
cause.     (8.  C.)     Sumter  Tobacco  etc.  Co.  y.  Phoenix  Assur.  Co.,  941. 

Fidelity  Insurance. 

2.  FIDELITT  BOND — ^Failure  to  Disclose  Defaults. — ^Where  a 
general  agent  of  an  insurance  company  requires  of  a  subagent  a  bond 
for  the  prompt  accounting  of  moneys  collected  by  him,  but  fails  to 
disclose  to  the  sureties,  they  making  no  inquiries,  that  the  subagent 
is  already  indebted  to  him  on  account  of  known  embezzlement,  the 
sureties  are  relieved  from  liability,  although  the  bond  obligates  them 
for  prior  as  well  as  existing  debts.  The  rule  is  otherwise,  however, 
if  the  acts  of  the  subagent  do  not  involve  moral  turpitude,  but  are 
such  as  are  consistent  with  honesty,  and  tend  only  to  show  him  negli- 
gent, dilatory,  or  unskillful.  In  such  case  the  law  does  not  impose 
the  duty  on  the  obligee,  unasked,  to  give  the  sureties  information  of 
such  facts.     (Tenn.)     Hebert  y.  Lee,  989. 

Accident  Insurance, 

3.  INSURANCE,  ACCIDENT— Loss  of  Hand— What  i8.^It  is  a 
proper  question  for  the  jury  to  determine  whether  a  total  loss  of  three 
fingers  with  injury  to  the  remaining  finger  and  thumb,  and  the  re- 
moval of  nearly  half  of  the  palm  of  the  hand,  constitute  a  total  loss 
of  the  hand  within  the  meaning  of  a  by-law  of  a  mutual  benefit 
society  providing  insurance  for  "any  member  in  good  standing 
suffering,  by  means  of  physical  separation,  the  loss  of  a  hand  at  or 
above  the  wrist  joint.''  (Neb.)  Beber  y.  Brotherhood  of  B.  B. 
Trainmen,  782. 

Life  Insurance, 

4.  UFE  INSUBANCE— Lack  of  Insurable  Interest. — ^Where,  in  ac- 
cordance with  a  previous  arrangement  between  the  parties,  one  takes 
out  a  policy  of  insurance  on  his  life  payable  to  his  estate,  and  as- 
signs it  to  the  other,  who  has  no  insurable  interest,  but  who  pays 
the  insured  a  consideration  therefor  and  also  pays  all  premiums, 
the  policy  is  unenforceable  as  a  wagering  contract.  (Ky.)  Brom- 
ley V.  Washington  Life  Ins.  Co.,  467. 

5.  UFE  INSURANCE — ^Incontestable  Clause. — A  policy  of  life 
insurance  which  is  opposed  to  public  policy  is  not  rendered  enforceable 
by  an  incontestable  clause.  (Ky.)  Bromley  y.  Washington  Life  Ins. 
Co.,  467. 

6.  IKSUBANCE,  LIFE — ^Forfeltore,  Construction  of  Clauses  for. — 
A  by-law  adopted  after  the  issuing  of  a  certificate  of  insurance  pro- 
viding for  a  forfeiture  will  be  strictly  construed  most  strongly  against 
the  association,  and  if  passed  in  contravention  of  the  provisions 
either  of  the  articles  of  association,  the  constitution  and  by-laws  of 
the  society,  or  the  statute  governing  it,  is  void.  (Neb.)  Lange  v. 
Boyal  Highlanders,  786. 

7.  INSURANCE,  LIFE — ^Warranty  as  to  Health — ^Knowledge  of 
Agent. — The  knowledge  of  a  soliciting  insurance  agent,  who  is  under 
no  duty  to  discover  the  facts,  and  whose  authority  does  not  extend 
to  receiving  applications  for  life  insuranco  or  to  receiving  any  com- 
munications upon  the  subject,  that  an  application  for  insurance  con- 
tains a  false  statement  as  to  the  condition  of  the  applicant 's  liealthy 
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cannot  be  imputed  to  tbe  Insurer,  nor  is  be  bound  tbereb]^.  (IGcb.) 
Haapa  v.  Metropolitan  Life  Ins.  Co.,  627. 

a.  EN8UKAK0E  LIFE— WaiTMity  as  to  Healtli— Knowledge  of 
Agent — ^BstoppeL — If  a  soliciting  insurance  agent  who  is  under  no 
obligation  to  discover  the  facts,  and  who  has  no  anthority  to  receive 
applications  for  insurance,  has  knowledge  of  a  false  statement  in  an 
application  for  life  insurance  as  to  the  state  of  the  applicant's  faealth, 
his  mere  silence  in  regard  thereto  does  not  estop  the  insurer  from 
taking  advantage  of  such  false  statement,  afterward  made  b7  the  in- 
sured to  another  agent  of  the  insurer  charged  with  the  duty  of  re- 
ceiving the  application  upon  which  the  insurer  acted  in  issuing  the  1 
policy.     (Mich.)     Haapa  v.  Metropolitan  Life  Ins.  Co.,  627. 

9.  INSUBANCB,  LIFE— Breadi  of  Warranty. — If  life  insurance 
is  procured  through  a  false  statement  in  the  application  as  to  the 
state  of  the  health  of  the  applicant,  the  insurer,  who  was  ignorant 
of  the  real  facts  at  the  time  of  issuing  the  policy,  is  not  estopped 
to  assert  a  breach  of  warranty  in  the  application,  by  reason  of  com- 
munications as  to  the  state  of  health  of  the  applicant  made  by  the 
insured  to  the  insurer's  agent,  who  had  no  duty  resting  upon  him  to 
discover  the  facts,  and  whose  authority  did  not  extend  to  receiving 
applications,  or  communications  upon  the  subject.  (Mich.)  Haapa 
▼.  Metropolitan  Life  Ins.  Co.,  627. 

10.  DvBU&AKCE,  LIFE — ^Breach  of  Waxranty— Directioa  of  Ver- 
dict.— ^If  the  insured,  while  being  examined  for  life  insurance  and 
knowing  that  she  had  heart  disease,  falsely  stated  that  she  was  in 
good  health,  and  though  she  could  not  read  the  application  it  was 
explained  to  her  and  the  questions  asked  through  an  interpreter,  and 
the  application  like  the  policy  contained  a  provision  that  no  liability 
should  be  incurred  unless  the  policy  was  delivered  while  the  insured 
was  in  good  health,  the  court  properly  directed  a  verdict  for  the  in- 
surer, though  a  witness  who  was  present  at  the  examination  testified 
that  the  insured  was  not  asked  whether  she  had  heart  disease. 
(Mich.)     Haapa  v.  Metropolitan  Life  Ins.  Co.,  627. 

11.  IKSUBAKCE — ^LIFE.— Proofs  of  ]>eath  being  in  the  nature  of 
admissions,  are  competent  evidence  in  an  action  on  a  life  insurance 
policy.     (Mich.)     Haapa  v.  Metropolitan  Life  Ins.  Co.,  627. 

12.  LIFE  IK8URAKCE.— The  Killing  by  a  Husband  of  His  Wife's     - 

Paramour,  although  under  such  circumstances  that  the  law  pro- 
nounces it  justifiable  homicide,  is  not  at  the  "hands  of  justice,  either 
punitive  or  preventive,"  within  the  meaning  of  a  statute  which  de- 
clares that  death  ''by  the  hands  of  justice,  either  punitive  or  pre- 
ventive, releases  the  insurer  from  the  obligation  of  his  contract." 
(Ga.)     Supreme  Lodge    K.  of  P.  v.  Crenshaw,  216. 

13.  LIFE  IK8URAKCE. — ^Tho  Death  of  an  Adulterer,  at  the  hands 
of  the  husband,  either  while  attempting  intercourse  with  the  wife  or 
immediately  after  the  completion  of  intercourse,  is  not  within  the 
condition  of  a  policy  of  life  insurance  that  "if  death  is  caused  or 
superinduced  at  the  hands  of  justice,  or  in  violation  of  or  attempt  to 
violate  any  criminal  law,"  the  insurer  shall  not  be  liable  for  the 
full  amount  of  the  policy.  (Ga.)  Supreme  Lodge  K.  of  P.  v.  Cren- 
shaw, 216. 

14.  LIFE  nreXTBAKOE — Good  Standing  of  Aesiized— Pleading. — 
If  the  plaintiff  in  an  action  on  a  life  insurance  policy  makes  a  gen- 
eral allegation  that  the  insured  was  a  member  of  the  defendant  or- 
der in  good  standing  at  the  time  of  his  death,  but  does  not  allege 
the  facts  constituting  good  standing,  the  defendant  has  a  right  to 
interpose  a  denial  to  the  allegation  as  made,  and  impose  upon  the 
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plaintiff  tlie  burden  to  sustain  the  allegation  bj  proof.     (Ga.)     Su- 
preme Lodge  K.  of  P.  Y.  Crenshaw,  216. 

16.  IN8UBAN0E,  UFE. — Suicide  will  not  Defeat  Secovery  upon 
a  contract  of  life  insurance  made  by  a  member  with  a  beneficial 
association,  and  not  procured  hy  the  insured  with  the  intention  of 
committing  suicide,  unless  the  contract  so  provides  in  express  terms. 
(Neb.)     Lange  ▼.  Boyal  Highlanders,  786. 

Pledge  of  Policy, 

16.  UFB  INSUBAKOE— Pledge  or  Asslgiunent  of  Policy.— A  stat- 
ute providing  that  where  the  beneficiaries  in  a  policy  of  life  insur- 
ance are  the  wife  and  children  of  the  insured,  the  insurance  shall 
be  paid  to  them  free  from  his  debts,  does  not  prevent  him  from  as- 
signing the  policy,  or  pledging  it  with  the  company  as  security  for 
a  loan,  without  their  consent.  (Ky.)  Mutual  Life  Lis.  Co.  v.  Twy- 
man,  471. 

17.  UPE  INSUBANOE — ^Assignmeiit  as  Collateral— Enforcement 
of  Pledge. — Where  an  insured  assigns  his  paid-up  policy  to  the  com- 
pany as  security  for  a  loan,  it  cannot,  on  his  default  in  paying  the 
debt,  forfeit,  cancel  or  sell  the  policy,  but  it  must  resort  to  equity 
to  enforce  its  rights,  basing  them  on  the  surrender  value  of  the  policy. 
If  the  court  finds  that  the  surrender  value  exceeds  the  debt,  the  in- 
eared  is  entitled  to  receive  such  excess  in  money,  or  in  paid-up 
insurance,  as  he  elects.     (Ky.)     Mutual  Life  Ins.  Co.  v.  Twyman,  471. 

18.  IJPE  INSURAKOE— -Bight  to  Pledge  Policy. — One  who  takes 
out  a  policy  of  insurance  on  his  life  in  which  his  wife  is  named  as 
beneficiary,  and  which  provides  for  an  assignment  or  change  of  bene- 
ficiaries with  the  consent  of  the  company,  may,  without  her  consent^ 
assign  it  to  the  company  as  collateral  security  for  a  loan,  and,  when 
the  debt  is  due,  surrender  the  policy  at  its  cash  value  to  the  com- 
pany in  payment.     (Ky.)     Crice  v.  Illinois  Life  Ins.  Co.,  489. 

See  Beneficial  Associations. 

INTEBEST. 

See  Usury. 

INTERSTATE  OOMMEBOE, 

See  Commerce. 

INTOZIOATINO  UQUOBS. 

License  and  Screens. 

1.  INTOZIOATINO  UQTTOBS— Iiicen8e--Evidence.— If  an  ap- 
plicant for  a  liquor  license  shows  prima  facie  that  the  signers  of  his 
petition  possess  the  necessary  statutory  qualifications,  a  finding  in  his 
favor  will  not  be  disturbed  on  appeal.     (Neb.)     In  re  MacBae,  829. 

2.  INTOXICATINO  XJQUOBS — ^Application  for  License— Sale  on 
Sunday. — ^If  an  applicant  for  a  liquor  license  is  charged  before  the 
licensing  board  with  having  sold  liquor  on  Sunday,  and  the  evidence  is 
conflicting,  a  finding  in  his  favor  on  that  question  will  not  be  re- 
versed on  appeal.     (Neb.)     In  re  MacRae,  829. 

8.  INTOXICATINO  LIQUOBS — Screens— License.— If  the  appar- 
ent purpose  of  a  statute  is  to  secure  to  the  proper  authorities  at  all 
times  an  unobstructed  view  of  the  manner  in  which  intoxicating 
liquor  is  being  sold,  and  the  evidence  shows  that  an  applicant  for  a 
liquor  license  so  screened  the  windows  and  doors  of  his  place  of  busi- 
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ness  u  to  obstruct  tbe  view,  a  licensing  board  must  refoae  to  ibsm 
him  a  license.     (Neb.)     In  re  MacBae,  829. 

SegtUatian  of  Sales — Sunday  Laws. 

4.  OONSTITU  TiONAL  LAW — ^The  Police  Power.— Statutes  under- 
taking fo  limit  the  sale  of  liquors  on  Sunday  must  be  referred  to  the 
police  power,  and,  if  sustainable,  must  be  sustained  as  an  exercise  of 
that  power.     (Ala.)     Bcauvoir  Club  v.  State,  82. 

5.  CONSTITUTIONAL  LAW— Bagnlatioii  or  Prohibition  of  fha 
Sale  of  Intoxicating  Liquors. — The  traffic  in  intoxicating  liquors  is  a 
proper  subject  of  police  regulation,  and  may  be  controlled,  restricted 
or  even  prohibited,  without  violating  any  constitutional  right-  an^l 
this  rule  applies    to  social  clubs.     (Ala.)    Bcauvoir  Club  y.  State,  82. 

6.  INTOZIOATINa  UQUOBS  —  Social  Olubs.— A  transaetioa 
whereby  an  incorporated  social  club  sells  intoxicating  liquors  to  one 
of  its  members  is  within  the  meaning  of  the  statute  prohibiting  the 
sale  of  intoxicating  liquors  without  a  license  or  prohibiting  the  sale 
of  intoxicating  liquor  on  Sunday.     (Ala.)     Beauvoir  Club  y.  State,  82. 

7.  CONSTITUTIONAL   LAW— Sunday   Laws.— It   is   within    the 

exercise  of  the  police  power  for  the  legislature  to  enact  laws  against 
keeping  open  on  Sunday  places  for  the  sale  of  intoxicating  liquors, 
whether  such  sales  are  for  profit  or  not.  Nor  is  it  material  whether 
the  sales  are  public  or  private,  provided  the  places  are  kept  open 
therefor.     (Ala.)     Beauvoir  Club  y.  State,  82. 

8.  CONSTITUTIONAL  LAW— Special  Legialatloo— Statutes  UlD- 
dertaUng  to  Make  Sales  of  Intoxicating  Liquors  by  One  Clnb  Lawf^ 

A  statute  undertaking  to  make  lawful  the  sales  of  intoxicating  liquors 
by  a  social  club  under  circumstances  where  like  sales  by  other  social 
clubs  are  unlawful,  is  unavailing  as  against  a  eonstitution  providing 
that  the  operation  of  no  general  law  shall  be  suspended  by  the  gen- 
eral assembly  for  the  benefit  of  any  individual,  corporation  or  as- 
sociation.    (Ala.)     Beauvoir  Club  ▼.  State,  82. 

Unlawful  Sales, 

9.  LIQUOBS. — ^Ignorance  that  Liquors  are  Ihtozicatlng  consti- 
tutes no  defense  or  excuse  for  their  unlawful  sale.  The  seller  must 
know  at  his  peril  whether  or  not  they  are  intoxicating,  and  his  belief 
that  they  are  not,  however  honest,  and  resulting  from  a  guaranty 
under  which  he  bought  them,  is  no  excuse.  (Tenn.)  Haynes  ▼• 
State,  1055. 

10.  INTOXICATING  LIQUORS — Sale  to  Minor.— If  a  minor  pur- 
chases liquor  for  another  who  sends  him  to  buy  it,  and  whose  money 
pays  for  it,  and  the  dealer  knows  that  the  real  purchaser  is  an  adult 
and  that  the  minor  is  only  hia  messenger,  the  dealer  cannot  be  con- 
victed of  selling  liquor  to  a  minor.     (Neb.)     In  re  MacRae,  829. 

IL  INTOXICATING  LIQUOBS— Salo  to  Mlnor.^Merely  to  de- 
liver liquor  to  a  minor,  with  notice  that  it  is  to  be  carried  to  an 
adult  is  not  a  sale  within  the  meaning  of  the  statute.  (Neb.)  In 
re  MacBae^  829. 

IBBIGATION. 
8««  Waters  and  Watercourses,  1,  8. 

JOINT  TOBT-FSASOBa 

See  Torts. 


Index.  1121 

jrUDICIAL  KOTIOS. 
See  Evidence,  1. 

JUDGMENTS. 

Of  Other  States. 

1.  JUDGMENTS  of  Other  States — ^Effect  on  Title  to  Realty. — A. 
decree  of  chancery,  with  respect  to  realty  beyond  its  jurisdiction,  can 
have  no  direct  operation  upon  the  property,  and  per  se  can  in  no 
way  affect  the  legal  or  equitable  title  thereto.  (Neb.)  Fall  v.  Fall^ 
767. 

2.  JUDGMENTS  Of  Other  States— Effect  on  Title  to  Bealt7.^A 
dccree^of  a  court  of  chancery  in  another  state  acting  upon  a  person 
within  its  jurisdiction  and  directing  him  to  make  a  conveyance  of 
lands  in  nowise  affects  the  title  to  the  land.  The  decree  and  order 
act  only  upon  the  person,  and,  if  obedience  to  its  mandate  is  refused, 
it  can  only  be  enforced  by  the  usual  weapons  of  a  court  of  chan- 
cery.    (Neb.)     Pall  v.  Fall,  767. 

3.  JUDGMENTS  of  Other  States — ^Falth  and  Credit. — ^The  clanse 
of  the  national  constitution  providing  f^hat  the  courts  of  one  state 
shall  give  full  faith  and  credit  to  the  judgments  and  decrees  of  the 
courts  of  a  sister  state  does  not  require  the  courts  of  one  state  to 
give  such  judgments  more  force  or  greater  effect  than  they  would 
have  had  if  rendered  by  the  courts  of  that  state,  upon  the  same 
cause  of  action.     (Neb.)     Fall  y.  Fall,  767. 

Afecting  Streets. 

4.  JUDGMENTS  Affecting  Streets — ^Res  Judicata. — A  judgment 
by  a  court  having  jurisdiction  that  plaintiffs  are  the  owners  in  fee  of 
land  claimed  by  a  defendant  city  as  a  street,  and  enjoining  it  from 
interfering  with  the  plaintiff's  possession  and  use  of  such  land,  is 
binding  as  res  judicata  upon  the  public  in  the  absence  of  fraud. 
(111.)     Healy  v.  Deering,  331. 

6.  JUDGMENTS  Affecting  Streets— Parties. — ^In  a  suit  instituted 
by  an  individual  to  establish  his  title  to,  and  recover  the  possession 
of  land  claimed  by  a  city  as  a  public  street,  it  is  not  necessary  that 
both  the  city  and  the  people  of  the  state  should  be  made  parties  to 
the  suit  to  make  the  judgment  binding  upon  the  public.  If  the  city 
is  a  party,  the  public  is  bound  by  the  judgment.  (111.)  Healy  v. 
Deering,  331. 

8.  JUDGMENTS  Affecting  Streets — ^Parties — Oity  as  Bepresenta- 
tive  of  People. — ^In  an  action  involving  the  existence  of  a  street,  a 
city,  as  a  party  to  the  suit,  is  the  representative  of  the  public,  who 
are  privies,  and  a  judgment  therein,  not  the  result  of  fraud  nor  col- 
lusion, is  binding  upon  the  people.     (I11.X    Healy  y.  Deering,  331. 

Estoppel  and  Res  Judieatti, 

7.  JUDGMENTS — Consent  Degree,  Who  Bound  by. — A  judgment 
by  consent  of  the  parties  is  binding  upon  them  and  upon  their  privies, 
and  cannot  be  reversed,  impeached,  or  set  aside  by  a  bill  of  review, 
or  bill  in  the  nature  of  a  bill  of  reviewy>  except  for  fraud.  (III.) 
Healy  v.  Deering,  331. 

8.  BES  JUDICATA — ^Estoppel  by  Verdict. — The  rule  that  a  ver- 
dict not  followed  by  judgment  is  not  an  estoppel  does  not  apply 
where  the  parties  agree  or  acquiesce  in  a  verdict  without  the  entry 
of  a  judgment.     (Oa.)     Crosby  v.  Pittman,  234. 

Am.  St.  Rep.,  VoL  121—71 
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9.  JtnMMENT,  AdalntWttlr  of  as  a  ICnnimait  of  Title. — A 
judgment  it  adminiblo  against  one  not  a  partj  thereto  as  a  miuii* 
ment   of   title.     (GaL)     Chapman   ▼.   Moore,   130. 

10.  JUDGMENT  Qolotiiig  Titlo,  Admlnibm^  and  Effect  of  as 
Against  Third  Penona.— If  it  is  admitted  at  the  trial  that  the  legal 
title  to  property  at  a  date  specified  was  in  A,  a  judgment  against  hint 
at  a  subsequent  date  in  favor  of  B  vesting  title  in  him  to  the  same 
property  is  admissible  in  a  subsequent  action  against  G  for  the  pvir- 
pose  of  proving  that  A's  title  had  at  and  before  the  entry  of  aoeb 
judgment  passed  to  B.     (Cal.)     Chapman  v.  Moore,  130. 

11.  JUDOMENTS — ^Bes  Judicata. — An  action  cannot  be  main- 
tained to  set  aside  or  vacate  a  decree  of  foreclosure  based  on  a 
prayer  for  relief  at  the  trial  which  resulted  in  such  decree.  (Nebi> 
City  of  Lincoln  v.  Lincoln  St.  By.  Co.,  816. 

Collateral  Attack, 

12.  JUDGMENTS,  OoUateral  Attack  upon.— In  ^a  collateral  attack 
upon  a  judgment  of  a  court  of  general  jurisdiction,  it  can  be  impeached 
only  for  want  of  jurisdiction  appearing  on  the  face  of  the  judgment- 
roll.    (Cal.)    Estate  of  Davis,  105. 

See  Process. 

JUBISDZOTION. 

See  Courts;  Process. 

JUBT. 

1.  JUB0B8 — Quallflcatioiia — Bealdence. — ^Mere  temporary  absence 
of  a  person  from  the  parish  of  his  residence,  without  intention  of 
changing  citizenship  or  abandoning  his  residence,  will  not  destroy 
his  qualifications  to  serve  as  a  juror  in  such  parish.  (La.)  State 
V.  Wimby,  507. 

2.  JUBOBS— Dtsqnalifleatioii— Dlaeretton  of  Court.— The  trial 
court  has  a  very  large  discretion  to  excuse  a  juror  on  the  ground 
of  legal  disqualification,  if  the  circumstances  are  such  as,  in  bis 
judgment,  afford  any  reasonable  ground  for  apprehension  of  unfair- 
ness, and  his  ruling  in  this  regard  will  not  be  reversed  except  for 
an  abuse  of  discretion.     (S.  C.)     Tucker  v.  Buffalo  Cotton  Mills,  957. 

3.  JUB0B8 — Qualificatloiia. — ^The  trial  court  need  not  examine 
the  jurors  on  their  voir  dire  when  no  motion  is  made  therefor,  and 
the  objection  raised  rests  on  admitted  facts.  (S.  C.)  Tucker  v. 
Buffalo  Cotton  Mills,  957. 

UkNDLOBD  AND  TENANT. 

See  Easements;  Bailroads,  3. 

IJ0EN8B. 

XIOENSES,  Two  or  More  on  the  BuslneBS  of  the  Same  Person.^ 

A  charter  provision  that  no  more  than  one  license  shall  be  assessed  or 
collected  from  persons  doing  business  under  a  firm  name  does  not  pro- 
hibit the  exaction  from  an  individual  or  firm  of  a  license  for  carry* 
ing  on  the  business  of  a  retail  dealer  in  beer  and  another  license  for 
carrying  on  business  as  a  wholesale  dealer  in  the  same  article.  (Ala.) 
City  of  Mobile  v.  Phillips,  17. 


Index.  1123 


tSee  AnimalSi  2,  3;  InnVeepen. 

lucitation  of  actions. 

1.  UMITATIOK  OF  ACTIONS— Conflict  of  Jmwb.—U  the  law 
of  one  state  provides  that  a  ciyil  action  upon  any  agreement,  eon- 
tract  or  provision  in  writing  must  be  brought  within  five  years,  it 
only  bars  the  remedy,  and  does  not  go  further  and  extinguish  the 
cause  of  action.  Hence  a  suit  to  foreclose  a  mortgage  on  lands  in 
another  state  brought  in  that  state,  where  the  period  of  the  statute 
of  limitations  is  longer,  the  mortgage  being  given  to  secure  the  pay- 
ment of  a  note  executed  and  made  payable  in  the  former  state,  is 
not  barred  by  its  statute  of  limitations.     (Mo.)     Qross  v.  Watts,  662. 

2.  LIMITATION  OF  ACTIONS— Conflict  of  Laws.— Except  in 
those  cases  where  the  cause  of  action  is  extinguished  by  the  statute 
of  limitations,  the  law  of  the  forum  governs.  (Mo.)  Qross  v.  Watts, 
662. 

S.  UMITATIOK  OF  ACTIONS— D«ath  of  De\)tor— Extension  of 
Time^ — ^A  statute  providing  that  if  any  person  entitled  to  bring 
any  of  the  actions  before  mentioned  therein,  or  liable  to  any  such 
action,  shall  die  before  the  expiration  of  the  time  limited  therein 
or  within  thirty  days  after  the  expiration  of  such  time,  and  the 
action  survives,  it  may  be  commenced  by  or  against  the  executor  or 
administrator  of  .the  deceased,  or  the  claim  may  be  proved  as  a 
debt  against  the  estate  of  the  deceased,  at  any  time  within  two  years 
after  granting  letters  testamentary  or  of  administration,  and  not 
afterward,  if  barred  by  the  provisions  of  the  statute,  does  not  apply 
to  causes  of  action  barred  more  than  thirty  days  before  death,  nor 
to  causes  of  action  not  barred  until  more  than  two  years  after  the 
granting  of  letters  testamentary  or  of  administration.  (Mich.) 
Morse  v.  Hayes,  643. 

4.  LIMITATIONS— -Action  of  Widow  to  Becoyer  Her  Interest  in 
Her  Husband's  Lands. — ^If  a  husband  and  others  institute  a  proceed- 
ing to  devest  the  interest  of  his  wife  by  a  fraudulent  execution 
or  judicial  sale,  and  his  lands  are  sold  and  conveyed  pursuant  to  such 
sale,  her  right  to  maintain  ejectment  for  her  interest  does  not  accrue 
until  his  death,  and  hence  possession  held  adversely  to  her  under 
such  sale  during  his  lifetime  is  not  to  be  considered.  (Kan.)  Mc- 
Kelvey  ▼.  McKelvey,  436. 

See  Adverse  Possession;  Mortgages,  2. 
Note. 

Lobbying,  contingent  compensation,  whether  affects  validity  of  con- 
tracts for,  729,  734,  739. 

contracts  for  based  upon  agreements  for  contingent  compensa- 
tion, 729,  734,  739. 

contracts  for  may  include  the  doing  of  all  acts  lawful  for  the 
employer  to  do,  735. 

contracts  for,  presumptions  in  favor  of,  733. 

contracts  for  public  service  in  are  valid,  736. 

contracts  for  the  solicitation  or  use  of  personal  influence,  727, 
728,  731. 

contracts  for,  when  against  public  policy  and  void,  726. 

contracts  for,  when  valid,  727. 

contracts  for,  whether  will  be  construed  as  not  intending  im- 
proper means  to  be  used,  729,  730. 

contracts  for  which  are  void,  illustrations  of,  730-733. 

contracts  for,  which  are  not  valid,  illustrations  of,  733-740. 
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XiObbylng,  contracts  for  which  may  involve  improper  acts,  735. 

money,  uae  of  to  influence  legislation,  whether  ever  proper,  729. 
persons  engaged  in  must  disclose  the  capacity  in  which  they  act, 
728. 

MANDAMUa 
Trying  Title  to  Office. 

1.  MANDAMUS,  Title  to  Office,  When  may  be  Tried  upon. — ^The 
title  to  an  office  may  be  drawn  in  question  and  incidentally  deter- 
mined on  an  application  for  a  writ  of  mandate,  though  such  deter- 
mination may  not  be  conclusive  as  an  adjudication  or  estoppel  bo 
tween  the  parties  claiming  the  office.  (Cal.)  McKannay  v.  Horton. 
146. 

2.  MANDAMUS,  Trial  of  Title  on  Application  for. — Where  an  ap 
plication  for  mandamus  is  made  to  compel  the  issuing  of  a  warrant 
to  pay  the  salary  of  an  officer,  and  two  persons  claim  to  be  entitled 
to  such  salary  and  to  be  incumbents  of  the  office,  and  their  re- 
spective title  and  rights  depend  on  who  is  the  de  facto  mayor  of  a 
city,  and  the  government  of  the  city  must  come  to  a  standstill  if 
claims  of  public  creditors  cannot  be  paid,  and  many  matters  essen- 
tial to  the  public  welfare  must  be  left  uncared  for  unless  some  person 
is  recognized  as  properly  entitled  to  exercise  the  functions  of  mayor, 
the  court  is  justified  in  proceeding  with  the  hearing,  though  in  so 
doing  it  must  determine  who  is  the  de  facto  mayor.  (Cal.)  McKan- 
nay V.  Horton,  146. 

Controlling  Medical  Board. 

3.  BiANDAMUS  to  Control  State  Board  of  Health—Licoise  to 
Practice  Medicine. — If  a  state  board  of  health,  against  all  the  rules 
and  the  great  weight  of  evidence,  arbitrarily  refuses  to  grant  a  license 
to  an  applicant  to  practice  medicine,  mandamus  will  lie  to  compel  it 
to   do  so.     (Mo.)     State  v.   Adcock,  681. 

4.  MANDAMUS  to  Control  State  Board  of  Health. — A  state  boarl 
of  health  is  clothed  only  with  administrative  and  discretionary  powers, 
and  an  unwarranted  exercise  of  that  discretion  is  a  subject  for  review 
by  mandamus.     (Mo.)     State  v.  Adcock,  681. 

5.  MANDAMUS  to  Control  State  Board  of  Health — License  to 
Practice  Medicine. — If  a  state  board  of  health,  against  the  great 
weight  of  the  evidence,  arbitrarily  refuses  to  grant  a  license  to  an  ap- 
plicant to  practice  medicine,  there  is  no  remedy  by  appeal,  and  the 
only  remedy  is  by  mandamus.     (Mo.)     State  v.  Adcock,  681. 

6.  MANDAMUS  to  Control  State  Board  of  Health. — A  state  board 
of  health  has  merely  administrative  and  ministerial  duties  to  perform, 
and  cannot  act  arbitrarily,  nor  against  the  great  weight  of  the 
positive  testimony,  upon  a  given  question,  and  if  it  does  so  act,  the 
person  aggrieved  has  redress  by  means  of  the  writ  of  mandamus. 
(Mo.)     State   v.   Adcock,   681. 

MABK. 

See  Wills,  1. 

MABBIAOB. 

1.  MABBIAGE  AND  DIVOBCE— Prohibited  Marriages.— Under  a 
statute  prohibiting  and  declaring  null  marriages  between  persons  who 
are  divorced  for  adultery  and  their  accomplices  therein,  a  marriage 
between  one  who  has  been  divorced  for  adultery  and  the  accomplice 
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therein  with  knowledge  of  the  marriage  is  absolntely  void  and  with- 
out civil  effects.     (La.)     Succession  of  Gabisso,  529. 

2.  CONSTITUnONAIi  LAW— Prohibited  Marriages.— A  constitu- 
tional provision  prohibiting  marriages  between  certain  persons  is  self- 
acting,  if  there  is  no  other  provision  in  the  constitution  limiting  its 
operation.     (La.)     Succession  of  Gabisso,   529. 

3.  MARRTAQE — Validity — Conflict  of  Laws. — ^If  a  citizen  and 
resident  of  one  state,  whose  status  is  governed  by  its  laws,  goes  into 
another  state  and  there  contracts  a  marriage,  which,  from  considera- 
tions of  morality  and  public  policy,  he  is  prohibited  from  contracting 
at  home,  such  marriage  is  void  in  the  state  of  his  domicile.  (La.) 
Succession  of  Gabisso,  529. 

4.  MABBIAOE — ^Validity— Limitations. — The  plea  of  prescription 
cannot  avail  to  sustain  or  protect  an  absolutely  void  marriage  con- 
tracted in  contravention  of  public  policy  and  good  morals  and  not 
susceptible  of  ratification.     (La.)     Succession  of  Gabisso,  529. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER   AND    SERVANT. 

Safe  Place  to  Work, 

1.  MASTER  AND  SERVANT— Safe  Place  in  Wbich  to  Work.— 
The  duty  imposed  upon  the  master  to  furnish  his  servant  a  safe  place 
in  which  to  work  applies  only  when  the  place  is  permanent  in  its 
character,  and  has  been  prepared  or  selected  by  the  master  himself, 
or  by  others  upon  whom  have  devolved  the  discharge  of  the  master's 
obligation  in  this  reapect,  and  such  duty  is  not  imposed  wliere  the 
servant  is  engaged  in  making  a  place  safe  that  is  known  to  be  danger- 
ous,' or  putting  an  insecure  place  in  condition  for  the  resumption  of 
use.     (Colo.)     Maloney  v.  Florence  etc.  R.  R.  Co.,  180. 

2.  MASTER  AND  SERVANT— Safe  Place  in  Which  to  Work- 
Assumption  of  Risks. — ^If  railroad  employes  are  engaged  in  the  night- 
time in  removing  a  landslide  from  a  railroad  track,  and  while  so 
engaged  some  of  them  are  killed  by  a  large  rock  falling  upon  them, 
they  necessarily  assume  the  incidental  risks  of  the  employment  in 
which  they  are  engaged,  and  the  doctrine  of  a  safe  place  in  which  to 
work  has  no  application.  (Colo.)  Maloney  v.  Florence  etc.  R.  R. 
Co.,  18». 

3.  MASTER  AND  SERVANT— Safe  Place— Assumption  of  Risks 
—Negligence  of  Fellow-servant. — ^Railroad  employes  engaged  in  the 
night-time  in  removing  a  landslide  from  a  railroad  track  assume  the 
risk  of  the  employment  they  are  engaged  in,  and  if  the  section  fore- 
man or  the  roadmaster  is  negligent  in  representing  the  place  to  be 
safe,  it  is  the  negligence  of  a  fellow-servant,  for  which  the  railroad 
company  is  not  liable.  (Colo.)  Maloney  v.  Florence  etc.  B.  B.  Co., 
180. 

4.  RAILROADS— Master  and  Servant — Safe  Place  to  Work  in. — 
The  duty  of  the  master  to  furnish  the  servant  a  safe  place  to  work 
m  is  nothing  more  than  one  of  the  implied  obligations  of  the  contract, 
and  is  not  a  duty  arising  from  the  general  relation  which  a  railroad 
ccmpanj'  occupies  toward  the  public,  or  toward  the  servant  as  one  of 
the  public.     (La.)     Travis  v.  Kansas  City  etc.  R.  R.  Co.,  526. 

5.  MASTER  AND  SERVANT — Safe  Place  to  Work  in.— The  ques- 
tion of  what  light  shall  be  furnished  to  an  employ^  to  work  by  on 
the  premises  of  the  employer  is  one  strictly  between  the  employ^  as 
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■Dch  and  the  employer  u  eneh,  independent  of  anj  duty  whieh  the 
employer  may  owe  to  the  pnblie.  (Ia.)  Travis  y.  Kansas  City  etc. 
B.  B.  Co.,  526. 

Assumption  of  Bishs, 

6.  MASTER  AND  BEBVANT— AsBomptiMi  of  Biflk»— Pleadingd^ 

A  denial  of  allegations  that  a  servant  did  not  know  the  dan^rons 
character  of  the  work  in  which  he  was  injured,  was  not  warned  of 
it|  and  did  not  assume  the  risk,  is  sufficient  to  raise  the  issue  of  as- 
sumption of  risk.     (S.  C.)     Shirley  v.  Abbeville  Furniture  Co.,  952. 

7.  MA8TEB  AlTD  SERVANT— Assiimptlon  of  RUks— Instrnc- 
tioiis. — A  request  for  an  instruction  "that  a  servant  has  the  right 
to  assume  without  inquiry  or  examination  that  the  appliances  htr- 
nished  him  are  safe  and  suitable,"  calls  for  a  statement  of  the  law 
as  to  the  assumption  of  risks  of  known  defects  and  dangers,  and 
the  person  asking  such  instruction  cannot  complain  because  a  charge 
on  the  assumption  of  risk  is  given.  (8.  C.)  Shirley  v.  Abbeville 
Furniture  Co.,  952. 

Minor  Employis, 

8.  MASTER  AND  SERVANT — ^Bffinor  Employi6->FeIlow-servants. 

A  section  boss  whose  duty  it  is  to  keep  rollers  oiled,  and  whom  em> 
ploy6s  under  him  must  obey,  is  not  a  fellow-servant  of  an  infant 
who  comes  in  contact  with  dangerous  machinery  under  the  order  of 
such  section  boss  in  connection  with  the  oiling  of  such  rollers. 
(S.   C.)     Tucker   v.  Buffalo   Cotton  Mills,   957. 

9.  MASTER  AND  SERVANT— Bdnoi.  Employ^— Safe  Place  to 
Work. — ^If  a  minor  visitor,  in  a  mill  by  permission,  is  called  upon  by  a 
section  boss  to  aid  him  in  the  performance  of  a  duty  which  he,  represent- 
ing the  master,  owes  to  an  employ^,  the  visitor  becomes  an  employ^  as  to 
that  particular  work,  and  it  becomes  the  duty  of  the  master  to  fur- 
nish him  a  safe  place  to  work.  (S.  C.)  Tucker  ▼.  Buffalo  Cotton 
Mills,  957. 

10.  MASTER  AND  SERVANT— Minor  Employd—AsBiiiiiptloii  of 
Risks — ^Negligence  of  Fellow-servant. — ^If  a  servant  is  injured  in  con- 
sequence of  working  in  an  unsafe  place  and  outside  the  scope  of  his 
employment,  where  he  has  gone  on  the  order  of  a  mere  fellow-servant, 
not  authorized  by  the  master  to  assign  his  place  of  labor,  the  master 
is  not  liable,  and  this  rule  applies  to  a  nunor  employ6  unless  he  is 
of  such  immature  age  as  not  to  appreciate  the  danger  to  which  the 
fellow-servant's  negligence  subjects  him.  Whether  he  is  of  such 
age  is  clearly  a  question  of  fact  for  the  jury.  (8.  C)  Shirley  v. 
Abbeville  Furniture  Company,  952.  i 

11.  MASTER  AND  SERVANT— Minor  Employte— AsBomptlon  of  . 

Risks. — The  master  is  held  to  a  stricter  account  to  a  servant  of  tender 
years  than  to  an  adult  servant  and  if  the  master,  or  one  authorized 
to  assign  the  place  of  work,  sets  a  servant  of  tender  years  to  work 
on  a  machine  which  he  has  not  the  capacity  to  operate  by  reason 
of  his  youth,  the  master  is  liable  for  any  resulting  injury,  but  it 
is  a  qncBtion  for  the  jury  to  determine  whether  the  child  was  of  suffi- 
cient intelligence  to  be  chargeable  with  the  assumption  of  risk,  the 
presumption  being  against  want  of  capacity.  (&  C.)  Shirley  v. 
Abbeville  Furniture  Co.,  952. 

See  Constitutional  Law,  2^ 

BONORS. 

See  Infanta. 
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MOBTOAOEa 

1.  MOBTOAOE  AKD  NOTE  to  be  Oonstrned  Together. — A  prom- 
issory note  and  the  mortgage  given  to  secure  it  must  be  read  in  con- 
nection with  each  other  and  as  constitnting  one  contract.  (Oal.) 
Hal]  V.  Jameson,  137. 

2.  LIinTATIONS  OF  ACTION  for  Balance  Dne  upon  a  Note 
and  Mortgage. — When  a  note  and  mortgage  are  given,  with  power  to 
the  mortgagee  on  default  in  payment  of  interest,  to  sell  the  premises 
■at  public  auction,  and  out  of  the  proceeds  of  the  sale  to  pay  such 
note  and  costs,  and  default  being  made,  the  sale  follows,  realizing 
only  part  of  the  debt,  the  time  for  bringing  an  action  for  the  bal- 
ance due  is  still  controlled  by  the  terms  of  the  note,  and  the  statute 
of  limitations  does  not  commence  to  run  thereon  until  the  note  be- 
comes due  according  to  the  promise  contained  therein,  (Cal.)  Hal! 
V.  Jameson,  137. 

S.  MOBTOAOE8— Foreclosnre— >Bent8  and  Profits. — ^A  purchaser 
at  foreclosure  sale  acquires  by  his  deed  all  of  the  interest  of  the 
mortgagor  in  the  mortgaged  property,  and  the  grantee  of  such  pur- 
chaser in  possession  of  the  premises  as  owner  in  fee  is  not  liable  to 
A  junior  encumbrancer  for  rents  and  profits  when  such  encumbrancer 
does  not  seek  to  redeem.  (Neb.)  City  of  Lincoln  v.  Lincoln  St.  By. 
Co.,  816. 

4.  MOBTOAOES — ^Foreclosure — ^Description  of  Property. — A  de- 
scription of  property  in  a  decree  of  foreclosure  as  "the  power-house 
on  Ninth  street,"  if  the  identity  of  the  property  can  be  readily 
ascertained  by  parol  evidence,  is  a  sufficient  description  to  sustain 
the  decree.     (Neb.)     City  of  Lincoln  v.  Lincoln  8t.  By.  Co.,  816. 

See  Trusts. 

MUNICIPAL  00BPOBATION8. 

In  General, 

1.  OITT  BOUNBABIES.— A  Statute  Extending  the  Boundaries  of 

jt  city  and  annexing  new  territory  thereto  is  within  the  power  of  the 
legislature  to  enact.     (Tenn.)     Malone  v.  Williams,  1002. 

2.  MUNICIPAL  OOBFOBATIONS — Power  to  Engage  in  Manu- 
facture.— A  city  has  no  power  to  engage  in  the  business  of  brick- 
making  without  an  express  grant,  when  it  is  not  essential  or  in- 
dispensable to  the  declared  objects  and  purposes  of  the  corporation, 
and  when  the  needed  brick  can  be  purchased  in  the  open  market. 
<Mich.)     Attorney  General  ▼.  Common  Council^  625« 

Toliee  Power. 

3.  POLICE  POWEB. — ^A  Statute  Authorising  the  Officers  of  a 
City,  within  the  city  and  for  ten  miles  beyond  its  limits,  to  enter  and 
•examine  all  buildings  and  ascertain  their  condition  for  health  or 
safety,  to  remove  such  as  are  dangerous,  to  direct  and  regulate  the  con- 
struction of  fire  walls,  fences,  smokestacks,  etc.,  and  authorizing  the 
president  of  a  commission  having  control  of  the  city  to  abate  in  a 
summary  manner  any  nuisance,  whenever  in  his  opinion  one  exists, 
At  the  cost  of  the  owner  of  the  premises,  violates  the  rule  that  no 
man  shall  be  deprived  of  life,  liberty,  or  property  without  due  process 
4)f  law.     (Tenn.)     Malone  v.  Williams,  1002. 

4.  POLICE  POWEB — Cow  Stables  and  Pigpens. — The  legislature 
•cannot  empower  a  city  to  prohibit  by  ordinance  pigpens,  cow  stables, 
and  dairies  for  two  miles  beyond  the  city  limits.  (Tenn.)  Malone 
T.  WilUams,  1002. 


1128  Index. 

6.    POXJCE    POWER— Exercte   lij   City  Beyond  Its  Umita.~Ap 

Btatnte  is  aDconstitnHonal  which  provides  that  a  eity  may  have  aad 
exercise,  within  its  limits  and  for  two'  miles  ontside  thereof,  ail 
governmental  and  police  powers.     (Tenn.)     Malone  v.  Williams,  1C02. 

See  Schools. 

HAVIOABLB  WATEB& 

See  Collisions;  Waters  and  Watereonrses,  6,  7. 

MEOFJWATlTBa 

See  Husband  and  Wife. 

NEauaENOE. 

Leaving  Eorse  in  Street 

1.  NEOUOENCE— Leaying  Team  in  Pablie  Street. — I<eaviiig  m 
very  gentle  team  upon  the  public  street  restrained  by  a  fifty-six 
pound  weight  connected  by  straps  to  the  bridle-bits  is  not  negligence 
per  se,  for  which  the  owner  of  the  team  is  liable  for  mischief  done  by 
the  team  in  running  away.  The  question  whether  such  act  is  due 
care  or  negligence  is  for  the  jury  to  determine  from  all  the  facts 
and  circumstances  surrounding  the  transaction.  (Colo.)  Canghlin 
V.  Campbell-Sell  Baking  Co.,  158. 

2.  KEOLIOENCE — ^Leaving  Horse  in  Street. — ^The  owner  of  a 
gentle  horse  who  leaves  it  standing  in  a  public  street,  fastened  ss 
an  ordinarily  prudent  man  would  fasten  it  in  like  circumstances,  is 
not  responsible  for  whatever  injuries  may  occur  if  the  horse  breaks 
loose.     (Colo.)     Caughlin  v.  Campbell-Sell  Baking  Co.,  158. 

S.  NEGLIGENCE — ^X«eaving  Hone  in  Pnblic  Street. — A  person 
who  leaves  his  horse  in  a  public  street  or  highway  must  use  ordinary 
care  and  prudence  in  fastening  or  restraining  it  so  as  to  prevent  in* 
jury.     (Colo.)     Caughlin  v.  Campbell-Sell  Baking  Co.,  158. 

Proximate  Cause, 

4.  NEGLIGENCE — ^Proximate  Canse. — ^If  a  horse  while  being 
driven  along  a  public  highway  and  across  a  bridge  catches  his  foot 
in  a  hole  or  break  in  the  bridge,  from  which  he  cannot  extricate  it^ 
his  position  is  the  direct  and  proximate  result  of  the  negligence  of 
the  county,  and  if  the  owner,  acting  as  a  reasonable  and  prudent 
man,  goes  to  the  assistance  of  his  horse,  and  in  attempting  to  rescue 
him  is  himself  injured  by  the  horse  falling  on  him,  his  injury  is 
also  the  proximate  result  of  the  negligence  of  the  county.  (S.  C.) 
Cooper  V.  Richland  Co.,  946. 

5.  NEGLIGENCE — Proximate  Cause. — Under  a  statute  relating 
to  liability  for  defects  in  highways,  and  providing  that  plaintiff 
shall  not  recover  when  he  has  in  any  way  brought  about  the  in- 
jury or  damage  by  his  own  act,  to  bar  a  recovery  the  act  of  the 
person  injured  must  be  the  ef&cient,  immediate,  and  proximate  cause 
of  the  injury,     (S.  C.)     Cooper  v.  Bichland  Co.,  946. 

Evidence. 

6.  NEGLIGENCE — ^When  Question  for  Jury. — The  issue  of  negU* 
gence  should  go  to  the  jury  when  the  facts,  which,  if  true,  would  con- 
stitute evidence  of  negligence,  are  controverted,  or  when  the  facts 
Are  not  disputed,  but  there  may  be  a  fair  difference  of  opinion  as  to 
whether  the  inference  of  negligence  should  be  drawn^  or  when  the 
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4.  OOBPOBATION  to  Practice  Medidne. — ^LiceDsed  practitionerB 
of  medicine  may  form  a  corporation  to  practice  medicine,  and  make 
valid  contracts  with  their  patients  therefor  in  the  corporate  name. 
(Neb.)     State  Electro-Medical  Inst.  y.  Platner,  706. 

Bee  Mandamus,  3-6. 

PLEABIKa. 

PLEADINCHSI. — ^Eridence  Becelved  Without  Objeetlon  does  not 
have  the  effect  of  enlarging  the  pleadings,  when  such  evidence  is 
admissible  under  them.     (La.)     Sogers  y.  Southern  Fiber  Co.,  637. 

See  Equity. 


See  Corporations,  5;  Insurance,  16-18. 

POLICE  POWEB. 

See  Constitutional  Law,  21-31;  Municipal  Corporations,  3-5. 

PBESOBIPTION. 

See  Adverse  Possession;  Waters  and  Watercourses,  9. 

PBINOIPAL  Ain>  AGENT. 

See  Bills  and  Notes,  1;  Corporations,  16-20. 

PBINOIPAL  AND  SUBETT. 

1.  SUBETVBUiP — ^Enforcement  of  Contribution. — A  suretj  who 
has  paid  a  judgment  against  himself  and  his  cosureties  may  have 
execution  thereon  in  his  favor  against  one  of  them  who,  as  to  him, 
is  a  principal  under  the  statutes.     (K7.)     Sanders  v.  Herndon,  493. 

2.  8X7BETT8HIP— Contribution— ^olnt  Ezecnticm.— A  statute  re- 
quiring that  an  execution  on  a  joint  judgment  shall  be  joint  does 
not  prevent  a  surety  who  has  paid  a  judgment  from  having  it  as- 
signed, and  having  execution  upon  it  against  the  principal  for  the 
whole  of  it,  or  against  any  of  the  cosureties  for  their  sharers  of  it. 
(Ky.)    Sanders  y.  Herndon,  493. 

PBOBATE  COUBT. 

See  Courts. 

PBOBATE  PBOCEEDINOa 

See  Executors  and  Administrators;  Willi. 

PBOCESB. 

1.  jrUDOMENT  Based  on  ConstmctiTe  Service  of  Process. — ^The 
statement  in  an  affidavit  for  an  order  for  the  publication  of  sum- 
mons need  not  show  what  the  persons  of  whom  the  plaintiff  inquired 
respecting  the  place  of  residence  of  the  defendant  told  the  plaintiff,  if 
it  further  appears  by  the  affidavit  that  such  defendant  cannot  be  found 
within  the  state  after  diligent  search  for  him  by  the  affiant,  and  that 
such  search  consisted  of  making  inquiries  of  each  and  every  person 


1132  Index. 

from  whom  he  had  reason  to  believe  he  would  receive  knowledge  of  the 
whereabouts  of  the  defendant.     (Cal.)     Chapman  v.  Moore,  130. 

2.  A    JUDGMENT   Based   on   the   Pablicatiofi   of   a    Sominoiu 

against  Whitney  and Whitney,  his  wife,  whose  first  names 

are  unknown,  entered  against  Florence  I.  Whitney,  an  unmarried 
woman,  is  void  as  against  her,  and  may  for  that  reason  be  set  aside 
on  motion  made  more  than  three  years  after  its  entry,  though  after 
the  publication,  the  complaint  was  amended  without  notice  by  in- 
serting her  full  and  true  name  therein.  (Kan.)  Whitney  v.  Mase- 
more,  442. 

3.  SUMMONS-— Immaterial  Defect. — ^If  a  defendant  is  neither 
deceived  nor  misled  by  a  sentence  contained  in  a  summons  as  to  the 
time  within  which  he  must  appear  and  answer,  the  summons  is 
sufficient,  although  it  is  not  strictly  within  the  statutory  form. 
(Idaho)     McKnight  v.  Grant,  287. 

4.  SUMMONS — ^Error  In  Publication. — ^If  the  plaintiff's  true  name 
appears  in  the  original  summons  and  complaint  and  also  in  the  copy 
thereof  mailed  to  the  defendant,  but  in  the  summons  as  published  the 
first  two  letters  of  the  name  ''McKnight"  are  omitted,  such  mistake 
is  not  fatal  to  the  jurisdiction  of  the  court.  (Idaho)  McKnight  v. 
Grant,  287. 

5.  SUMMONS — Error  in  Publication. — If  in  a  summons  as  pub- 
lished the  word  "filed"  is  omitted  from  the  sentence  "You  are  here- 
b]^  notified  and  required  to  appear  in  the  above-entitled  court  in  the 
above-entitled  cause  and  answer  the  complaint  of  the  plaintiff  filed 
herein,"  this  is  not  a  fatal  omission  or  variance  if  a  correct  copy  of 
the  complaint  and  summons  has  been  mailed  to  the  defendant 
(Idaho)     McKnight  v.  Grant,  287. 

6.  SUMMONS — ^Ailldavit  for  Publication  of— Diligence. — ^If  a  plain- 
tiff in  his  affidavit  for  publication  of  summons  shows  clearly  that  the 
defendant  resides  out  of  the  state  at  the  time,  it  is  unnecessary  for 
him  to  show  that  he  has  exercised  any  further  diligence  in  attempting 
to  find  the  defendant  within  the  state.  (Idaho)  McKnight  ▼.  Grant, 
287. 

7.  PROCESS — Betnm — ^Impeachment. — The  return  of  an  offi^'er  a» 
to  service  of  process  may  be  impeached  by  extrinsic  evidence.  (Neb.)- 
Goble  ▼.  Brenneman,  813. 

PUBLICATION   OF   SUMMOK& 

Bee  Process. 

PUBLIC  LAND& 

See  Animals,  7-11. 

PUBLIC  OFFICE. 

See   Officers. 

QUIETINO  TITLE. 

See  Abatement. 

BAILBOADS. 

1.    BAILBOADS— Negligence— Crossings  — Gates    and    Signals.-— 

The  lowering  of  gates  across  the  street,  where  a  railroad  com^'any  is 
required  to  keep  gates  closed  while  a  train  is  crossing,  is  a  warning 
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of  the  dangerons  condition  of  the  track  at  the  time,  but  it  does  not 
dispense  with  the  necessity  of  complying  with  statutory  requirements 
as  to  ringing  the  bell  or  sounding  the  whistle,  at  least  thirty  sec- 
onds before  an  engine  is  moved,  when  it  is  at  a  standstill  within 
a  less  distance  than  one  hundred  rods  of  the  crossing.  (8.  C.) 
Weaver  v.  Southern  By.  Co.,  934. 

2.  BAIUtOADS — ^NegUgonce  —  Crossings  —  Gates. — Although  the 
lowering  of  gates  across  the  street  while  a  railroad  train  is  passing 
does  not  supersede  the  necessity  of  complying  with  statutory  re- 
quirements as  to  sounding  a  whistle  or  ringing  a  bell,  nevertheless 
when  the  warning  which  the  lowering  of  such  gates  gives  is  ignored, 
it  strongly  tends  to  show  gross  negligence  on  the  part  of  the  per- 
son injured.     (8.  C.)     Weaver  v.  Southern  Ry.  Co.,  934. 

3.  BAILBOABS— Liability  of  Lessor  for  Injuy  to  Employ^  of 
u — In  the  absence  of  charter  or  statutory  authority  to  lease  its 

road,  a  railroad  company  is  not  liable  to  an  employ^  of  the  lessee 
company  for  a  breach  of  duty  arising  under  the  contract  of  employ- 
ment, as,  for  instance,  the  duty  of  providing  a  safe  place  to  work  in. 
(La.)     Travis  v.  Kansas  City  etc.  R.  R.  Co.,  526. 

See  Carriers. 

BE0£IV£K8. 

BECSIVEB — Suit  Against  Himself  In  Individnal  Capacity. — 
Tt  is  not  a  practice  to  be  commended  for  a  person  in  his  representative 
capacity  to  sue  himself  in  his  individual  capacity,  as  where  the  re- 
ceiver of  a  corporation  sues  the  directors,  one  of  whom  is  himself. 
But  a  bill  is  not  demurrable  on  that  ground  alone.  (Md.)  Murphy 
V.  Penniman,  583. 

See  Bankruptcy,  1. 

EECOBD8. 

See  Vendor  and  Vendee,  1,  ft. 

BELEASE. 
See  Torts,  4. 

BE8  JUDICATA. 

See  Judgments. 

BIPAEIAK  RIOHT& 

See  Waters  and  Watercourses. 

RUNAWAY   TEAM. 

See  Negligence. 

SALES. 

See  Carriers,  12-15. 

SCHOOLS. 

PUBLIC  SCHOOLS — ^Power  of  City  to  Establish. — A  statute 
empowering  a  city  to  establish  public  schools  within  its  borders  is 
not   unconstitutionaL     (Tenn.)     Malone   v.  Williams,  1002. 
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8HZPPIKO. 

See  Collision!. 

SPEOUIO  PBBFOB1CA2I0B. 

1.  A  JUDCOiENT  for  tf  Bg^dAe  Pecf omurnce  of  »  Ckmtnct  is 
not  Void,  though  the  complaint  fails  to  state  a  good  eause  of  action, 
where  it  does  state  sufficient  matter  to  direct  the  attention  of  the 
coart  to  its  merits.     (Kan.)     Homer  ▼.  Ellis,  446. 

2.  PLAGE  OF  TBIAL  of  Actions  for  Speciilc  Performance. — A  suit 
for  specific  performance  is  personal  in  its  nature,  and,  therefore, 
must  be  tried  in  the  county  where  the  defendant  resides,  though  the 
land  which  is  the  subject  of  the  action  is  located  in  a  different 
county.     (Ean.)     Homer  ▼.  Ellis,  446. 

3.  8PE0IFI0  PBBFOBICAKOB— Prayer  for  General  Belief. — 
Where  the  only  prayers  in  a  petition  are  for  specific  performance  and 
general  relief,  the  only  relief  that  can  be  granted  is  such  as  is  con- 
nected with  the  specific  prayer.     (Ga.)     White  ▼.  Sikes,  228. 

4.  JUDGMBNTS — Jnrisdictlon— Ckmyeyance  of  Lands  in  Another 
State* — A  court  of  chancery,  in  a  proper  case,  has  power  to  compel 
a  conveyance  of  lands  situated  in  another  country  or  state,  where 
such  court  has  jurisdiction  of  the  parties  interested.  (Neb.)  Fall 
V.  PaU,  767. 

8TATB. 

1.  SUITS  AGAINST  STATE. — ^A  Ckmstitntional  Provision  that 

suits  may  be  brought  against  the  state  in  such  manner  and  in  such 
courts  as  the  legislature  may  by  law  direct  is  not  self-executing. 
(Tenn.)     General  Oil  Co.  v.  Crain,  967. 

2.  SUITS  AGAIKST  STATE. — ^The  Fnnds  or  Property,  actual  or 
prima  facie,  of  the  state  of  Tennessee,  cannot  be  made  the  subject 
of  litigation  directly  by  making  it  a  party,  nor  indirectly  by  suing 
one  of  its  officers,  save  where  it  has  given  its  consent  by  express 
legislation.     (Tenn.)     General  Oil  Co.  v.  Crain,  967. 

3.  SUIT  AGAIKST  STATE  OIL  INSPEOTOB— IntersUte  Com- 
merce.— A  suit  to  restrain  a  state  oil  inspector  from  Inspecting  oils 
is  in  effect  a  suit  against  the  state,  and  hence  subject  to  demurrer, 
although  it  alleges  that  the  oils  in  controversy  are  a  part  of  interstate 
commerce,  and  that  the  inspection  statute,  as  applied  to  them,  is 
unconstitutionaL     (Tenn.)     General  Oil  Go.  v.  Crain,  967. 

STATUTE   OF  FBAUDS. 

Bee  Frauds,  Statute  of. 

STATUTE  OP  LIMITATIONa 

See  Liimitation  of  Actions. 

STATUTES. 

ConHrucHon  of  Staiuiet, 

1.  OOKSTBUOTIOK  OF  STATX7TE.— WhUe  the  Legislative  ffis- 
tory  of  an  act  may  be  consulted  as  throwing  light  upon  its  meaning 
and  purpose,  still  in  determining  whether  a  statute  is  an  independent 
repealing  act  or  an  amendatory  act,  no  controlling  force  can  be  at- 
tached to  the  fact  that  it  was  first  introduced  as  an  independent  act 
and  then  withdrawn  and  introduced  ss  an  amendatoiy  act^  for  the 
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purpose  of  oflcaping  tho  prohibition  of  the  sale  of  liquors  in  Memphis. 
(Tenn.)     Malone  v.  Williams,  1002. 

TitU  of  Statute. 

2.  OOMBTITUTIOKAI*  I>AW— Statntas,  When  Emhraca  but  Ona 
Subject. — A  statute  entitled  *  *  An  act  for  the  certification  of  land  titles 
and  the  simplification  of  the  transfer  of  real  estate"  may  include 
provisions  for  the  punishment  of  the  fraudulent  procuring  of  false  cer- 
tificates and  of  obtaining  any  false  entry  thereunder,  making  the 
county  recorder  the  registrar  and  requiring  him  to  perform  certain 
duties  as  such,  fixing  his  official  bond  so  as  to  cover  such  duties,  pro- 
hibiting him  from  practicing  law,  giving  the  petition  to  establish  the 
title  the  effect  of  lis  pendens,  making  the  decree  final  and  conclusive, 
providing  that  liens  are  not  to  become  effective  on  the  registered  title 
until  their  entry  on  the  duplicate  in  the  recorder's  office,  excluding 
from  claims  to  registration  those  founded  in  adverse  possession,  and  re- 
quiring constructive  notice  to  persons  unknown  of  four  weeks,  for  all 
those  provisions  are  germane  to  the  general  subject  expressed  in  the 
title,  and,  taken  together,  compose  a  part  of  a  general  scheme,  and  are 
appropriate  to  effect  the  main  object  of  the  law.  (Cal.)  Bobinson 
V.  Kerrigan,  90. 

5.  OONSTITUnONAL  IJLW— Tltla  of  Statntes.— When  the  title 
of  a  statute  contains  one  general  subject,  which  is  clearly  expressed^ 
such  as  "To  prohibit  the  sale  of  liquor  on  Sunday,"  it  may  in  the 
body  include  a  provision  -for  all  matters  germane  and  referable  to 
that  subject.     (Ala.)     Beauvoir  Club  v.  State,  82. 

4.  CONSTinmOKAL  LAW— TlUa  of  8tatate.->The  subject  of 
penalizing  the  keeping  open  of  a  barroom  or  other  place  for  the  sale 
of  liquors  on  Sunday  is  included  in  the  general  title  of  a  statute, 
"To  prevent  the  sale  of  liquor  on  Sunday."  (Ala.)  Beauvoir  Club 
V.  SUte,  82. 

6.  OOKSTinmOKAL  I>AW--TiUe  of  Statute— Presonratloii  of 
Nongame  Birds. — The  title  of  an  act  entitled  "For  the  protection  of 
birds  other  than  game  birds  and  their  nests,  eggs,  and  to  provide  a 
penalty,"  sufficiently  states  the  object  of  the  statute,  and  is  broad 
enough  to  cover  a  provision  that  no  person  within  the  state  shall 
kill,  catch,  or  have  in  his  possession,  living  or  dead,  any  resident  or 
migratory  wild  bird  other  than  a  game  bird,  or  purchase,  offer,  or 
expose  for  sale  any  such  bird  after  it  has  been  killed  or  caught,  and 
that  no  part  of  the  plumage,  skin  or  body  of  any  bird  protected  by 
the  statute  shall  be  sold  or  had  in  possession  for  sale,  and  this  ir- 
respective of  whether  such  bird  was  captured  or  killed  within  or 
without  the  state.     (La.)     In  re  Schwartz,  516. 

6.  COKSTITUTIONAL  LAW— Title  of  Statute— Preseryation  of 
Nongame  Birds. — If  the  title  to  a  statute  reads  that  it  is  "for  the 
protection  of  birds  other  than  game  birds,  and  to  provide  a  penalty," 
and  the  statute  makes  it  a  crime  for  anyone  within  the  state  to  kill, 
catch  or  have  in  his  possession,  living  or  dead,  any  resident  or  migra- 
tory wild  bird  other  than  a  game  bird,  or  to  purchase,  offer,  or  expose 
for  sale  anv  such  wild  nongame  bird,  or  any  part  thereof,  after  it 
has  been  killed  or  caught,  such  title  of  the  act  is  notice  to  those  who 
deal  in  feathers  that  the  commerce  that  is  death  to  nongame  birds 
must  cease,  and  such  statute  is  not  directed  against  any  particular 
industry.    (La*)     I>^  re  Schwartz,  516. 

7.  TITLE  OF  STATUTE— Amendatory  or  Bepealing  Act— If  the 
caption  of  an  act  shows  that  it  was  intended  by  the  legislature  as  an 
amendatory  act,  while  the  body  shows  it,  in  direct  or  express  terms. 
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to  be  a  repealing  act,  the  act  is  void.     (Tenn.)     Malone  t.  Williamfl, 

X002. 

8.  TITLE  OF  STATUTE^Amendatory  or  Repealing  Act. — ^The 
Opinion  of  the  Leglalatare  expressed  in  the  title  of  an  act  that  it  is 
amendatory  is  not  conclusive.  Whether  the  act  amends  or  repeals 
another  is  a  judicial  question  to  be  determined  from  the  body  of  the 
act.     (Tenn.)     Malone  v.  Williams,  1002. 

9.  BEPEAI.  OF  STATUTR-^An  Act  Embracing  a  FnU  Scheme  of 

legislation  upon  a  subject  operates  as  a  repeal  of  prior  acts  on  th« 
aame  subject.     (Tenn.)     Malone  v.   Williams,   1002. 

10.  TITLE  OF  STATUTE — ^Amendatory  or  Repealing  Actw — ^A  stat- 
ute whose  caption  purports  an  amendment  of  a  city  charter,  but  whose 
body  embraces  a  new  charter,  and  therefore  really  operates  as  a  repeal 
of  the  prior  charter,  offends  the  constitutional  provision  that  the 
aubjcct  of  an  act  shall  be  expressed  in  its  caption.  (Tenn.)  Malone 
V.  Williams,  1002. 

11.  TITLE  OF  STATUTE.— An  Act  to  Modify  and  Change  in  eer- 
tain  respects  the  form  of  government  of  the  city  of  Memphis  .... 
and  to  amend  its  existing  charter"  cannot  properly  include  provisions 
relative  to  state  and  county  revenue,  provisions  giving  the  city  ex- 
clusive authority  to  license  ferries  within  its  borders,  and  provisions 
authorizing  the  mayor  to  abate  nuisances  within  a  radius  of  ten 
miles  beyond  the  city  limits.     (Tenn.)     Malone  ▼.  Williams,  1002. 

See  Constitutional  Law. 

SUICIDE. 

Bee  Beneficial  Associations,  3-11;  Insurance,  15. 

SXTMMONa 

See  Process. 

SUNDAY. 

1.  CONTRACTS  Made  on  Sunday — Legality — Conflict  of  Iaws^ — 
A  contract  executed  and  delivered  to  the  agent  of  a  foreign  corpora- 
tion in  Michigan  on  Sunday  is  void,  and  cannot  be  enforced  by  such 
corporation  organized  and  having  its  domicile  in  another  state. 
(Mich.)     International  Text-book  Co.  v.  Ohl,  612. 

2.  CONTRACTS  Made  on  Snnday— Legality— Conflict  of  Laws. — 
A  statute  which  prohibits,  and  makes  illegal,  the  doing  of  all  work 
except  works  of  necessity  or  charity  on  Sunday  is  not  merely  directed 
against  the  making  of  contracts  as  such,  but  the  mere  fact  that  an 
act  done  on  Sunday  finally  results  in  a  contract  made  outside  the  state 
does  not  exempt  it  from  the  operation  of  the  law.  (Mich.)  Inter- 
national Text-book  Co.  ▼.  Ohl,  612. 

3.  CONTRACTS— Validity— Conflict  of  Laws.— The  rule  that  the 
validity  of  contracts  is  to  be  determined  by  the  law  of  the  place 
where  they  are  entered  into  is  subject  to  the  limitation  that  each 
state  may,  within  constitutional  limits,  such  as  the  passage  of  a  Sun- 
day law,  determine  the  legality  of  all  undertakings  entered  into 
within  its  own  borders.  (Mich.)  International  Text-book  Co.  v. 
Ohl,  612. 

4.  CONTRACTS  Made  on  Sunday— EstoppeL — ^A  person  who  en- 
ters into  an  illegal  contract  on  Sunday  is  not  estopped  from  asserting 
that  the  undertaking  was  entered  into  on   that  day,  from  the  fact 
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tbat  it  bears  date  as  of  a  preceding  day,  when  tlie  precise  facts  are 
known  to  the  other  party  to  the  contract.  (Mich.)  International 
Text-book  Co.  v.  Ohl,  612. 

See  Intoxicating  Liquors,  4-8. 


See  Principal  and  Surety. 

TAXATION. 
In  General, 

1.  TAXATION— Value  of  Property. — ^The  Sapreme  Ctourt  cannot 
on  appeal  reriew  or  revise  the  amount  of  valuation  placed  upon  prop- 
erty by  tax  officials.     (Md.)     Consolidated  Gas  Co.  ▼.  Mayor  etc.,  553. 

2.  TAXATION — ^Methods  of  Assessor. — TJpon  Appeal  from  an 
assessment  made  by  the  appeal  tax  court,  the  members  of  that  court 
may  be  asked  what  were  their  methods  and  mental  processes  in  arriv- 
ing at  the  valuation.     (Md.)     Consolidated  Gas  Co.  v.  Mayor  etc.,  553. 

3.  TAXATION-— Borden  of  Proof. — The  presumption  is  that  the 
determination  of  the  assessor  is  correct,  and  to  relieve  himself  from 
an  assessment  it  is  incumbent  on  the  person  assessed  to  show  clearly 
that  the  assessment  was  erroneous.     (N.  Y.)     People  v.  Wells,  840. 

4.  TAX  SALE — ^Dne  Process. — ^A  Statute  Providing  that  No  Error 
in  any  assessment,  tax-book,  notice,  advertisement,  etc.,  relating  to 
the  assessment,  levy,  or  Collection  of  taxes  in  the  city  of  Memphis, 
shall  affect  the  validity  of  any  sale  or  other  proceeding  for  their 
collection^  is  in  violation  of  the  rule  that  no  man  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law.  (Tenn.)  Ma- 
lone   V.  Williams,  1002. 

Equality  and  JJniformiy, 

6.  TAXATION. — The  Inequality  of  an  Assessment  which  will  in- 
validate it  must  be  predicated  as  of  the  valuation  of  property  to 
which  a  common  standard  of  valuation  may  be  made.  Hence  an 
assessment  on  the  easement  of  a  gas  company  in  the  street  is  not 
-rendered  '* unequal''  by  the  fact  that  it  is  not  in  proportion  to  the 
valuation  of  other  real  property.  (Md.)  Consolidated  Gas  Co.  v. 
Mayor  etc.,  553. 

6.  TAX  SALE — ^Discrimination  Against  Claimant. — ^A  statute  pro- 
viding that  if  any  person  claiming  title  to  land  in  the  city  of  Memphis 
under  a  tax  deed  shall  be  defeated  in  an  action  to  recover  the  prem- 
ises, the  successful  claimant  shall  pay  such  person  the  amount  paid 
by  the  purchaser  at  the  tax  sale  and  any  amounts  paid  by  him  for 
taxes,  with  interest  thereon,  together  with  costs,  is  unconstitutional. 
(Tenn.)     Malone  v.  Williams,  1002. 

7.  TAXATION— Discrimination  in  Pavor  of  Oorporate  Stock. — A 
statute  making  taxes  on  shares  of  stock  delinquent  on  the  first  day 
of  September,  but  making  taxes  on  other  kinds  of  property  delinquent 
on  July  Ist,  is  unconstitutional  as  an  unreasonable  discrimination  in 
favor  of  the  owners  of  stock.     (Tenn.)     Malone  v.  Williams,  1002. 

8.  TAXATION — ^Inequality— Adding  Expense  of  Survey. — A  stat- 
ute requiring  the  owners  of  property  in  the  city  of  Memphis  not  laid 
off  in  lots  or  blocks  to  furnish  the  assessor  a  description  thereof,  and 
providing  that  if  they  fail  to  do  so  he  may  require  the  city  engineer 
to  make  a  survey,  the  expense  of  which  shall  be  added  to  the  tax 
levied  on  the  property,  violates  the  constitutiomal  provisions  that  all 

Am.  St.  Eep.,  Vol.  121—72 
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propertj  Bball  b«  taxed  aeeordiiig  to  its  value,  and  tkat  taxes  sball 
be  eqnal  and  uniform  throughout  the  state.  (Tenn.)  Malone  y.  Will- 
iams,  1002. 

Property  Taxable  and  Siims  Thereof, 

9.  TAXATION— Capital  Employed  in  tlie  State— Proceeds  of 
Sales  of  Property  Imported  by  a  Foreign  Corporation. — Cash  and  bills 
receivable  belonging  to  a  foreign  eorporation  and  resulting  from 
sales  of  property  imported  by  it  represent  capital  employed  within 
the  state  within  the  meaning  of  the  tax  laws  of  New  York.  (N.  T.) 
People  V.  Wells,  840. 

10.  TAXATION — Sltna  of  Property. — ^Fer  the  Porpose  of  Taxation 
of  Promissory  Notes  and  Similar  Instraments  for  the  payment  of 
money,  where  the  debt  is  inseparable  from  the  paper  which  declares 
and  constitutes  the  diebt,  the  situs,  for  the  purposes  of  taxation,  is  the 
place  where  they  are  actually  and  physicadly  held.  (N.  Y.)  People 
V.  Wells,  840. 

11.  TAXATION  of  Piopeit,y  Besnlttng  trma  the  Sales  in  Orig- 
inal Packages  Imported  by  a  Foreign  Ck>rporation. — Cash  and  bills  re- 
ceivable resulting  from  sales  of  property  imported  by  a  foreign  eor- 
poration and  sold  in  the  original  packages  are  subject  to  taxation  with- 
in the  state  where  such  etSh  and  bills  receivable  may  be  found,  pro- 
vided they  are  not  in  the  course  of  transmission  to  the  home  office. 
(N.  Y.)    People  v.  Wells,  840. 

Easement  of  Ooe  Company  and  Value  Thereof, 

12.  TAXATION — ^Easement  of  Gas  Company— Bonded  Indebted- 
ness.— ^In  fixing  the  value  for  pittposes  of  taxation  of  the  easement 
of  a  gas  company  in  the  streets  of  a  city,  it  is  error,  whether  the 
result  is  reached  directly  or  indirectly,  to  treat  the  bonded  indebted- 
ness of  the  company  as  an  asset,  when  the  statutes  provide  that  such 
indebtedness  is  to  be  valued  and  assessed  for  taxation  to  the  owners 
thereof  in  the  county  where  they  reside.  (Md.)  Consolidated  Ghis 
Co.  V.  Mayor  etc.,  553. 

13.  TAXATION— Expert  Testimony  as  to  Property  Values. — One 

who  has  been  a  student  of  taxation  for  many  years,  who  has  been 
called  upon  to  value  the  easements  of  public  service  corporations  in 
various  cities,  and  who  knows  the  character  and  extent  of  the  prop- 
erty and  operations  of  a  gas  company  and  what  have  been  its  earn- 
ings, is  qualified  to  testify  as  an  expert  as  to  the  value  of  the  ease- 
ment of  the  company  in  the  streets,  although  he  has  no  knowledge 
of  the  sales  of  real  estate  in  the  city.  (Md.)  Consolidated  Gas  Co. 
V.  Mayor  etc.,  553. 

14.  TAXATION— Expert  Testimony  of  Values. — ^To  Qoalify  a  Per- 
son to  testify  as  an  expert  concerning  the  value  of  the  easement  of  a 
gas  company  in  the  streets,  it  is  not  necessary  that  he  should  be  con- 
versant with  real  estate  values  in  the  vicinity.  (Md.)  Consolidated 
Gas  Co.  V.  Mayor  etc.,  553. 

16.    TAXATION— Fixing  Valne  of  Easement  of  Gas  Company. — 

The  appeal  tax  court,  cannot  lawfully  assess  the  easement  of  a  gas 
company  in  the  streets  of  a  city  by  estimating  by  the  unit  rule,  or 
.  otherwise  the  gross  value  of  all  the  property  and  assets  of  the  com- 
pany and  then  eliminating  the  other  classes  of  property  and  treating 
the  residuum  as  the  assessed  value  of  the  easement.  (Md.)  Consoli- 
dated Gas  Co.  v.  Mayor^  etc.|  553. 
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Special  Taxation — Batlroad  Bight  of  Way. 

16.  TAdtATION,  SPEOIAIi — Street  Improvement— Bailway  Bight 
of  Way. — Under  a  city  charter  expressly  providing  that  all  property 
within  a  defined  distriet  to  be  benefited  shall  be  subject  to  special 
taxes  for  street  improvement  therein,  railroad  rights  of  way  within 
such  district  are  subject  to  such  taxes.  (Mo.)  Heman  Construction 
Co.  V.  Wabash  Railroad  Co.,  649. 

17.  TAXATION,  8PEOIAI»— BaUroad  Bight  of  Way—Public 
Highways. — A  railroad  right  of  way  is  not  a  public  highway  within 
the  meaning  of  a  constitutional  provision  exempting  public  highways 
from  taxation,  so  as  to  exempt  it  from  special  taxes  for  local  im- 
provemente  within  a  city.  (Mo.)  Heman  Construction  Co.  v.  Wa- 
bash B.  B.  Co.,  649. 

18.  TAXATION,  SPEOIAIr— Ballroad  Bight  of  Way->Llen  for 
Taxes. — ^XTnder  a  city  charter  expressly  providing  that  all  property 
within  a  defined  district  to  be  benefited  shall  be  subject  to  special 
taxes  for  street  improvements  therein,  an  assessment  and  ta^  bill  for 
such  purpose  against  a  railroad  right  of  way  therein  is  a  lien  thereon. 
(Mo.)     Heman  Construction  Co.  v.  Wabash  B.  B.  Co.,  649. 

Enforcement  of  Taxes — Sales  and  Redemption, 

19.  DISTBAINT  FOB  TAXES— Claas  Legifilation. — A  statute  per- 
mitting tax  officers  in  one  city  of  the  state  to  distrain,  under  certain 
circumstances,  for  taxes  not  delinquent,  when  nowhere  else  in  the 
state  are  they  permitted  to  distrain  for  taxes  unless  delinquent, 
creates  an  unconstitutional  discrimination  in  favor  of  that  city. 
(Tenn.)     Malone  v.  WUliams,  1002. 

20.  TAXATION — ^Doe  Process  of  Law. — A  statute  authorizing  the 
enforcement  of  personal  taxes,  whether  delinquent  or  not,  by  dis- 
tress and  sale  of  personal  property,  in  case  the  one  against  whom 
the  assessment  is  made  has  removed,  or  is  about  to  remove,  him- 
self or  his  personal  property  from  the  city,  violates  the  constitutional 
principle  that  no  man  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law.     (Tenn.)     Malone  v.  Williams,  1002. 

21.  CONSTITUTIONAIi  IiAW— Tax  Sales— Due  Process. — A  stat- 
ute authorizing  a  foreclosure  of  the  lien  of  the  state  for  unpaid  taxes 
and  a  sale  of  the  property  without  service  of  process  is  constitutional 
and  valid.     (Mich.)     Toolan  v.  Longyear,  603. 

22.  TAX  DEEDS — ^Title  Ck>nveyed. — ^If  lands  are  sold  and  bid  in 
by  the  state  for  the  nonpayment  of  taxes,  and  afterward  regularly 
conveyed  by  it  to  a  purchaser,  the  title  conveyed  is  a  title  in  fee. 
(Mich.)     Toolan  v.  Longyear,  603. 

23.  TAX  SALES — ^Bedemption. — A  constitutional  provision  grant- 
ing to  the  owner  of  real  estate  sold  for  the  nonpayment  of  taxes,  or 
special  assessments  of  any  character  whatever,  the  right  of  redemp» 
tion  for  a  period  of  two  years  from  the  date  of  sale,  is  self -executing, 
and  a  junior  lienholder  is  not  entitled  to  a  decree  ordering  the  sale 
of  such  real  estate,  without  the  right  of  redemption.  (Neb.)  City 
of  Lincoln  v.  Lincoln  St.  By.  Co.,  816. 

TELEGBAPHS  AND  TELEPHONES. 

1.  TELEGBAPH  COMPANY— Liability  for  Mental  Suffering.— 
Where  the  delivery  of  a  telegram  conveying  information  of  the  ex- 
pected death  of  a  brother  of  the  addressee  is  negligently  delayed 
until  after  the  death  occurs,  the  telegraph  company  is  liable  in  dam- 
ages for  the  mental  sufTcring  its  negligence  occasions  the  addressee. 
(Ky.)     Western  Union  Tel.  Co.  v.  Lacer^  502. 
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2.  TEIaEOBAPH  OOMPAKT— Ck)nftict  of  Laws. — ^Where  a  tele- 
gram is  sent  from  a  town  in  Indiana  to  a  city  in  Kentoeky,  and  in 
course  of  the  transmission  in  Indiana  the  name  of  the  addressee  is  al- 
tered so  that  the  delivery  of  the  message  in  Kentneky  is  delayed, 
the  breach  of  contract  occurs  in  Kentucky,  and  the  action  by  the 
addressee  for  damages  is  governed  by  the  law  of  that  state.  (Ky.) 
Western  Union  TeL  Co.  v.  Lacer,  502. 

S.  TEI20BAPH  COMPAKT— liability  for  Physical  and  Mental 
Pain. — Where  a  telegraph  company  negligently  delays  the  delivery  of 
a  telegram  calling  a  physician,  it  is  not  liable  for  the  physical  and 
mental  suffering  of  the  sick  person  during  the  delay,  for  its  negli- 
gence is  not  the  proximate  cause  of  the  suffering.  (Ga.)  Seifert  r. 
Western  Union  TeL  Ck).,  210. 

TENAKTS  IN  OOMM  ON. 

See  Ejectment. 


1.  THEATERS — ^Blght  to  Begnlate  and  XJeenae. — ^The  state  haa  n 
right  by  statute  to  regulate  a  theater  as  a  place  of  public  amusement, 
and  may  require  a  license  fee  for  the  privilege  of  conducting  th*> 
business.     (111.)     People  v.  Steele,  321. 

2.  THEATERS — ^Right  to  License  and  Regulate. — ^The  legislature 
has  the  same  authority  over  the  theater  business  as  over  any  other 
lawful  private  business,  and  no  more.  Besides  the  requirement  of  a 
license,  it  may  interfere  with  and  regulate  the  business  to  the  extent 
that  the  public  health,  safety,  morality,  comfort  and  general  welfare 
require.     (111.)     People  v.  Steele,  321. 

3.  THEATERS — ^License  Fee — Ohange  in  Character  of  Business. — 
The  requirement  of  a  license  fee  for  the  privilege  of  conducting  a 
theater  does  not  change  the  character  of  that  business  from  a  private 
one  to  one  impressed  with  a  public  interest.  (Ql.)  People  v.  Steele, 
321. 

4.  CONSTmrnONAL  liAW— Scalping  Theater  Tickets.— A  stat- 
ute prohibiting  the  sale  of  a  ticket  by  a  manager  of  a  theater  with- 
out the  requirement  on  its  face  that  it  shall  not  be  resold  at  an 
advance,  prohibiting  the  sale  of  a  ticket  at  an  advance,  and  pro- 
hibiting the  keeping  of  a  place  for  such  sale,  is  not  a  valid  exercise 
of  the  police  power,  and  is  unconstitutional  and  void  as  imposing 
arbitrary  and  burdensome  restrictions,  not  required  by  the  public 
welfare,  upon  the  right  of  the  theater  manager  as  to  the  manner  in 
which  he  must  conduct  his  business,  and  the  contracts  he  shall  make 
in  carrying  it  on,  and  as  prohibiting  a  broker  from  selling  at  a  profit 
the  tickets  which  it  is  his  business  to  sell,  and  as  depriving  both  of 
their  property  and  liberty  without  due  process  of  law.  (HI.)  People 
T.  Steele,  321. 

TICKET  SCALPINO. 
See  Theaters,  4. 

TITLE  OF  STATUTE. 

See  Statutes,  2-11. 

TORRENS  LAND  ACT. 
See  Constitutional  Law,  15-20, 
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TOBTS. 

1.  JOINT  T0BT-FEA80B8-r>8everal  Verdict — ^Wlieii  two  or  more 
persons  are  charged  with  a  joint  tort,  and  all  are  found  guilty,  the 
jury  cannot  asseu  several  damages.  The  damages  must  be  assessed 
jointly,  against  all  jointly,  although  all  may  not  be  equally  culpable. 
(Tenn.)     Naahville  By.  etc.  Co.  ▼.  Trawick,  996. 

2.  JOINT   T0BT-FEA80BS— SsTeral  Verdict^  How  Corrected. — 

When  the  jury  returns  a  several  instead  of  a  joint  verdict  against 
joint  wrongdoers,  the  irregularity  may  be  cured  by  the  plaintiff  taking 
judgment  against  one  of  them  in  the  amount  awarded  against  him  by 
the  jury,  and  entering  a  nolle  prosequi  as  to  the  others.  (Tenn.) 
Nashville  Ry.  etc.  Co.  v.  Trawick,  996. 

S.  JOINT  TOBT-rEASOBS— Several  Verdict^  How  Cured. — A  sev- 
eral verdict  against  two  joint  wrongdoers  can  be  cured  by  the  court, 
on  motion  of  the  plaintiff,  even  after  judgment  is  entered,  dismissing 
the  case  as  to  one  defendant,  after  granting  a  new  trial  as  to  him, 
and  rendering  judgme|it  against  the  other  alone  for  the  amount  of 
the  verdict  awarded'  against  him.  (Tenn.)  Nashville  By.  etc.  Co. 
V.  Trawick,  996. 

4.  JOINT  T0BT-FEA80BS— Effect  of  Release  of  One. — ^When 
some  of  the  directors,  of  a  corporation  have  been  guilty  of  mis- 
feasance, the  losses  from  which  can  be  accurately  ascertained,  and 
the  receiver  of  the  company  executes  a  release  under  seal  to  some  of 
them,  when  the  use  of  the  seal  is  unauthorized  by  the  court  and  the 
intention  is  not  to  discharge  the  other  directors,  the  latter  are  not 
released  from  liability.     (Md.)     Murphy  v.  Penniman,  583. 

• 

TBIAI.. 

1.  JUB7  TBIAIi — Omission  to  Instruct  the  Jury  as  to  a  Matter 
of  Common  Knowledge. — ^The  refusal  of  the  court  to  instruct  the  jury 
that  the  rate  of  interest  by  virtue  of  the  statute  is  six  per  cent  per 
annum  cannot  be  excused  and  a  reversal  avoided,  on  the  ground  that 
such  instruction  was  unnecessary,  as  it  merely  stated  what  is  a  matter 
of  common  knowledge.  (Kan.)  New  York  Life  Ins.  Co.  v.  Martin- 
dale,  362. 

2.  TBIAIf— Instractions — Charge  on  Facts. — ^If  a  request  to  charge 
the  jury  that  if  it  finds  that  plaintiff  was  not  authorized  by  defendant 
to  go  to  and  put  his  hand  near  the  machinery,  he  was  a  trespasser, 
is  modified  by  the  court  by  adding  that,  ''in  this  particular  case 
plaintiff  was  a  person  of  tender  years,''  and  submitting  his  capacity 
to  commit  trespass  to  the  jury,  the  whole  charge  is  not  upon  the  facts, 
nor  is  the  issue  as  to  trespass  taken  from  the  jury.  (S.  C.)  Tucker 
V.  Buffalo  Cotton  Mills,  957. 

5.  TBIAIi — ^Instructions. — A  request  for  a  charge  which  intimates 
to  the  jury  the  inference  to  be  drawn  from  the  facts  therein  stated 
in  detail  is  a  charge  on  the  facts  and  should  not  be  given.  (8.  C.) 
Weaver  v.  Southern  By.  Co.,  934. 

See  Criminal  Law. 

TBUSTS. 

1.  TBTTSTB—PurchaBe  of  Iisxids. — ^A  purchase  of  real  estate 
eompleted  on  the  credit  of  two,  and  afterward  paid  for  wholly  by  one 
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of  tbem,  does  not,  of  itself,  give  rise  to  a  resulting  trust  in  favor  of 
the  other.     (Neb.)     Norton  ▼.  Brink,  822. 

2.  TBUST8— Esteblisliinent.— The  claim  that  title  to  land  is  held 
in  trust  is  one  whieh  must  be  made  in  a  eoort  of  equity.  (Mich.) 
Sanborn  v.  Loud,  614. 

3.  TBTJST — ^Legal  Title,  When  Vests  in  the  Beneficiary. — K  eon- 
▼eyance  to  one  person  in  trust  for  another  yests  the  legal  title  in  the 
beneficiary  under  the  code  of  Alabama.  (Ala.)  Hinton  ▼.  Farmer, 
63. 

4.  TBITSTEE,  Note  Executed  by,  When  Makes  Him  Personally 
Xiiable. — A  note  in  the  ordinary  form  containing  a  personal  promise 
to  pay,  and  signed  W.  H.  J.,  trustee,  is  his  personal  obligation,  upon 
which  a  judgment  may  be  recovered  against  him.  (CaL)  Hall  ▼. 
Jameson,  137. 

5.  TBITSTEE,  When  Personally  Iilable  npon  a  Note  and  Mort- 
gage.— If  a  trustee  executes  a  note  which  he  subscribes  as  trustee 
and  a  mortgage  to  secure  its  payment,  he  ha^dng  no  power  to  bind 
anyone  but  himself  by  his  promise  for  the  payment  of  the  money, 
though  he  has  power  to  mortgage  the  trust  property,  he  is  personally 
liable  on  the  note  and  the  covenant  for  the  payment  of  the  money, 
though  the  mortgage  refers  to  the  trust  and  shows  the  intent  to 
pledge  trust  property.     (Cal.)     Hall  v.  Jameson,  137. 

6.  THE  POWEB  OF  A  TBITSTEE  to  Mortgage  does  not  Indnde 
the  Power  to  Make  a  Personal  Promise  on  behalf  of  the  beneficiaries 
of  the  trustor  that  they  or  either  of  them  should  pay  the  money. 
(Cal.)     Hall  V.  Jameson,  137. 

7.  TBUST  DEEDS— -Blgbt  of  Trosteas  to  Becover  Bent.— If  a  trust 
deed  is  made  subject  to  a  lease  without  any  reservation  of  rent,  but  with 

.  an  express  provision  that  the  trustees  shall  collect  the  rent  and  apply  it 
to  the  trusts  therein  declared,  they  are  entitled  to  recover  the  rent. 
(HI.)     Reichert  v.  Missouri  etc.  Coal  Co.,  307. 

8.  TBXTST  DEEDS — ^Trnstees  as  Joint  Tenants. — Trustees  are  ex- 
cepted from  the  provision  of  the  statute  requiring  a  declaration  in 
a  conveyance  that  the  estate  is  held  in  joint  tenancy,  and  unless  there 
is  a  provision  to  the  contrary  in  a  trust  deed,  they  hold  as  joint 
tenants,  and,  upon  the  death  of  one,  the  administration  of  the  trust 

'  devolves  upon  the  survivor,  and  nothing  passes  to  the  heir  or  per- 
sonal representative  of  the  deceased  trustee.  (HI.)  Reichert  v.  Mis- 
souri etc.  Coal  Co.,  307. 

9.  TBUSTS — ^Legal  Estate  Taken  by  Trostee. — A  trustee  takes 
precisely  that  quantum  of  the  legal  estate  which  is  necessary  to  the 
discharge  of  his  declared  powers  and  duties,  regardless  of  technical  | 
terms  ordinarily  required  for  the  eonveyance,  and  such  estate  will  • 
inure  to  the  trust  until  the  active  trusts  are  accomplished,  when  the 
statute  of  uses  will  execute  the  use,  and  the  entire  title,  both  legal 
and  equitable,  will  be  in  the  one  beneficially  interested.  (HL)  Reich- 
ert V.  Missouri  etc  Coal  Co.,  307. 

10.  TBUSTS  AND  TB0STEBS— Pilling  Vacaneias.— One  who 
creates  a  trust  has  a  right  to  provide  a  method  for  filling  vacancies 
and  for  the  appointment  of  successors  in  trust.  (HI.)  Beichert  v. 
Missouri  etc.  Coal  Co.,  307. 

11.  TBUSTS  AND  TBUSTEES— PlUlng  Vacancies-^Ckmstmetlon 
of  Trust  Deed. — ^If  a  trust  deed  conveys  an  estate  to  truatees,  ''their 
saccessors  and  assigns,"  and  provides  for  the  appointment  of  suc- 
cessors in  trust  to  whom  the  estate  shall  go,  and  that  upon  the  ap- 
pointment of  a  new  trustee,  the  real  estate  shall  ''thereupon  be  con- 
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▼eyed,  assigned  and  transferred  in  such  manner  aa  to  legally  and 
effectually  vest  the  same  in  the  acting  trostee/'  such  provision 
aimply  means  that  upon  the  appointment  of  a  new  trustee  the  estate 
shall  thereupon  be  deemed  to  be  conveyed  and  transferred  to  him, 
without  a  conveyance  being  executed  by  anyone.  (111.)  Eeichert  v. 
Missouri  etc.  Coal  Co.,  307. 

12.  TRUSTS — Bond  for  Beneficiaries — Collateral  Incinlry. — ^In  a 
suit  by  trustees  to  recover  rent  from  lessees  of  the  trust  estate,  the 
question  whether  the  trustees  have  given  the  required  bond  to  the 
beneficiaries  does  not  concern  such  lessees,  and  cannot  be  collaterally 
inquired  into.     (HI.)     Beichert  ▼.  Missouri  etc.  Coal  Co.,  307. 

13.  TRUSTS — ^Parties — ^Deatb  of  Beneficiary. — In  an  action  by 
trustees  to  recover  rent  from  lessees  of  the  trust  estate,  the  death  of  a 
beneficiary,  who  is  not  a  party  to  the  suit,  does  not  affect  the  right 
to  prosecute  the  suit.     (111.)     Beichert  v.  Missouri  etc  Coal  Co.,  307. 

Bee  Attachment. 

USUB7. 

1.  USUBY — ^Defense  Against. — Honest  belief  by  the  holder  of 
a  note  in  his  legal  right  to  collect  compound  and  usurious  interest 
under  the  terms  of  his  note,  ia  no  defense  to  the  penalty  imposed 
hj  law  against  usury.     (8.  C.)     Plyler  v.  McGee,  950. 

2.  USUB7 — ^Becovery  of  Usurious  Interest  Paid. — ^If  a  note  con- 
taining usury  has  been  i  ssigned  before  maturity,  to  an  innocent  pur- 
chaser, and  the  defense  of  usury  thereby  cut  off,  and  compelling  the 
maker  to  pay  the  note  to  the  assignee,  the  usurious  interest  paid  may 
be  recovered  of  the  assignor.     (HI.)     Culver  v.  Osborne,  302. 

3.  USUBT — ^BecoYory  of  Usnrlons  Interest. — ^If  a  note  is  given 
upon  usurious  interest  and  passes  into  the  hands  of  a  bona  fide  pur- 
•chaser  before  maturity  without  notice  of  the  usury,  and  is  by  him  col- 
lected, the  payment  by  the  maker  to  the  assignee  is  regarded  as  com- 
pulsory and  not  voluntary,  and  equity  will  require  the  original  payee 
to  pay  to  the  maker  the  usurious  interest  included  in  the  note.  (Bl.) 
Culver  y.  Osborne,  302. 

VENDOB  AND  VENDEE. 

1.  VENDOB  AND  PUBOHASEB— Oonstractiye  Notice. — A  pur- 
•chaser  is  bound  by  constructive  notice  of  all  recorded  instruments  and 
the  recitals  therein  lying  within  his  chain  of  title;  but  a  deed  or  in- 
strument lying  outside  his  chain  of  title  imports  no  notice  to  him. 

(Mo.)     Gross  V.  Watto,  662. 

2.  VENDOB  AND  PUB0HA8EB— Actual  Notice  of  Mortgage — 
Eyidence. — ^If  the  purchaser  has  actual  knowledge  of  the  existence  of 
A  mortgage  on  the  premises  before  he  purchases  and  pays  for  the  land, 
.such  mortgage  is  admissible  in  evidence  in  an  action  to  foreclose  it. 

(Mo.)     Gross  V.  Watts,  662. 

See  Frauds,  Statute  of. 

VEBDIOT. 

VEBDIOT. — ^AAdavits  of  Jurors  cannot  be  Becelved  to  im- 
;peach  their  verdict.     (Colo.)     Bichards  v.  Sanderson,  167. 

Bee  Judgments^  8. 
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VESSELa. 

Sea  Collisiont. 
Not«. 

Vessels,  accident,  inevitable,  collision,  wben  not  deemed  due  to,  40. 
accident,  inevitable,  defense  of,  wben  not  sustainablCi  40. 
accidents  must  be  avoided  if  possible,  40-42. 
anchor,  duty  of  vessels  at,  61. 
bridges,  duties  of  when  approaching,  52. 
care  to  be  exercised  by  persons  navigating,  40. 
care  to  be  exercised  by  to  avoid  imperiling  smaller  veseels,  53-58. 
care  to  be  exercised  by  when  entering  the  harbor,  51,  52. 
care,  want  of  by  one  party,  does  not  entitle  the  other  to  injure 

him,  41. 
care  when  moving  in  a  fog,  40,  47. 
care  with  respect  to  lookouts,  what  exacted,  43-46. 
collisions  due  to  fault  of  both,  41. 
collisions  due  to  fault  of  both,  apportionment  of  loss  caused  by,. 

42. 

collisions,  means  and  care  which  must  be  used  to  ayoid,  41. 

duty  of  to  exhibi4;  lights,  50. 

duty  of  to  stop  when  they  cannot  be  steered,  47. 

duty  of  when  approaching  bridges,  52. 

duty  of  when  at  anchor,  51. 

duty  of  when  entering  the  harbor,  51,  52. 

duty  of  when  leaving  slip,  52. 

duty  of  when  passing  through  narrow  channels,  52. 

duties,   reciprocal   of  vessel   overtaking   and   vessel   being  over- 
taken, 49,  50. 

fault  of  one  does  not  relieve  the  other  from  the  exercise  of  due 
care,  41. 

ferry-boats,  care  to  be  exercised  by,  52. 

fog,  duty  of  vessels  moving  in,  46,  47. 

larger,  duties  of  to  avoid  imperiling  smaller,  53-58. 

liability  of  owners  of  for  not  exercising  vigilance,  40. 

lights,  duties  of  with  respect  to  maintaining  and  exhibiting,  50» 

lookout  astern,  whether  must  be  kept,  46. 

lookout,  duty  of  to  keep,  43-46. 

lookout  must  be  able  to  pve  undivided  attention,  44. 

lookout^  sufficient,  what  is  and  what  is  not,  44-46. 

lookout,  where  must  be  kept,  43,  44. 

moving  must  avoid  vessel  at  anchor,  50. 

out  of  their  proper  place  are  not  be  run  into,  41. 

overtaking  must  be  kept  out  of  the  way  of  those  being  overtaken,. 
48,  49. 

rowboats,  care  which  must  exercise  to  avoid  injury  to  and  peril 
to  occupants,  58. 

rowboats,  duty  of  to  keep  out  of  the  way  of  larger  vessels,  58,  59.. 

sailing,  duty  of  to  keep  their  course,  48. 

sailing,  steam  vessels  must  be  kept  out  of  the  Tfay  of,  48,  49. 

signals,  duty  of  to  answer,  52. 

signals,  fog,  duty  of  vessels  at  anchor  to  give,  51. 

speed,  care  to  be  exercised  respecting  the  rate  of,  42. 

speed,  lessening  of,  when  becomes  a  duty,  42,  43. 

speed  of  when  moving  in  a  fog,  46,  47. 

steam,  care  required  of  as  to  speed,  42. 

steamers  must  keep  out  of  the  way  of  sailing  vessels,  48,  40, 

stopping  of  to  prevent  accidents,  duty  of,  47,  48. 
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YenMlfl,  stopping  to  aroid  imperiling  smaller  Tessels,  53,  54. 

•wells  and  -waves  created  by,  liability  of  for  injuries  due  to^ 
53-58. 

WABBANT8. 

See  Counties. 

WATERS  AKB  WATEBCOUBSBS. 

Contracts  to  Furnish  Water, 

1.  GONTBACTS  to  Ftimisli  Water. — ^If,  under  a  contract  to  fur> 
nish  water  for  irrigation,  the  irrigation  company  may  itself  determine 
as  to  when  the  water  shall  be  furnished  and  in  what  quantities,  and 
it  is  also  stipulated  that  such  company  shall  not  be  liable  for  failure 
to  furnish  water,  when  such  failure  is  caused  by  a  deficiency  of  water 
at  its  source  of  supply,  accidents  to  machinery,  injuries  to  canal,  or 
other  failures  or  accidents  over  which  the  company  has  no  control, 
the  control  vested  in  it  is  accompanied  by  a  corresponding  measure 
of  liability,  and  is  exercised  at  its  peril,  and  an  allegation  that,  hav> 
ing  control  of  the  water,  such  company  failed  to  furnish  it  on  proper 
demand,  and  that  plaintiff  thereby  lost  his  crop,  discloses  a  legal" 
cause  of  action  which,  if  sustained  by  proof,  justifies  a  recovery,  un- 
less the  company  can  by  proof  bring  itself  within  one  of  the  excep- 
tions named  in  the  contract  exempting  it  from  liability.  (La.) 
Mathieu  v.  North  American  etc.  Co.,  548. 

2.  COKTBAOTS  to  Furnish  Water — ^Notice.—If  a  contract  to  fur- 
nish water  for  irrigation  stipulates  that  the  irrigation  company  shall 
be  entitled  to  written  notice  for  a  certain  time  before  water  will  be- 
required  on  the  premises,  no  recovery  can  be  had  for  failure  to  furnish 
water,  in  the  absence  of  allegation  and  proof  that  the  required  notice 
was  given,  unless  there  is  an  acknowledgment  on  the  part  of  the  com- 
pany of  inability  to  comply  with  its  obligations  to  furnish  the  water.. 
(La.^     Mathieu  v.  North  American  etc.  Co.,  548. 

Biparian  Bights, 

3.  BIPABIAN  BIGHTS — Oommon-law  Doctrine. — Under  the  com- 
mon law  the  title  to  the  bed  of  all  fresh-water  rivers,  above  the  ebb 
and  flow  of  the  tide,  whether  navigable  or  non-navigable,  where  the 
river  forms  the  boundary  between  adjoining  owners,  is  in  the  riparian 
owner  to  the  thread  of  the  stream  and  this  law  is  in  force  in  Nebraska. 
(Neb.)     Kinkead  v.  Turgeon,  740. 

4.  BIPABIAN  BIQHT8 — Oommon-Uw  I>octrlna.— The  common  law 
with  reference  to  riparian  ownership  in  navigable  streams  is  not  in- 
consistent with  the  constitution  of  the  United  States,  nor  with  the  con- 
stitution and  statutes  of  Nebraska,  and  hence  the  riparian  owner  takes, 
title  to  the  thread  of  the  stream.     (Neb.)     Kinkead  v.  Turgeon,  740. 

Title  to  Bed  of  Stream  and  Accretions. 

5.  BIPABIAN  BIOHTS— Accretloiifl. — ^The  rights  of  riparian  own- 
ers upon  a  navigable  river  to  land  formed  by  accretion  are  the  same  aa 
if  the  river  were  not  navigable,  and  the  rules  of  the  common  law  apply 
in  full  force.     (Neb.)     Kinkead  v.  Turgeon,  740. 

6.  BIPABIAN  BIGHTS— Tltte  to  Bed  of  Navigable  Stream.— A 
riparian  owner  of  lands  on  a  navigable  stream  above  the  ebb  and  flow 
of  the  tide  takes  title  to  the  thread  of  the  stream,  and  if  such  river 
suddenly  changes  its  channel  and  leaves  its  old  bed,  he  still  holds 
to  the  thread  of  the  channel  where  the  waters  flowed.  (Neb.)  Kin- 
kead v.  Turgeon,  740. 
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7.  BIPABIAK  BIOHT8— 'Title  to  Bed  of  Kavigalilo  StretoL— A. 
riparian  owner  upon  the  bank  of  a  navigable  stream,  though  he  ftakee 
title  to  the  thread  thereof,  cannot  exereiee  dominion  over  its  iraten 
or  bed  in  any  manner  inconsistent  with  or  opposed  to  the  public 
casement  of  passage;  but  when  by  reason  of  natural  changes  the 
stream  abandons  its  old  bed  and  seeks  a  new  one,  the  right  of  passage 
over  the  old  bed  is  abandoned  and  such  bed  reverts  to  the  riparian 
owner  to  the  thread  of  the  channel  where  the  waters  flowed.  (Neb.) 
Kinkead  v.  Turgeon,  740. 

Surface  Waters, 

8.  WATERS,  8XJBFA0E— Biglita  of  Dominant  Estate.— A  land 
owner  has  the  right  to  have  the  surface  water  which  flows  from  his 
farm  follow  its  natural  course.  If  that  takes  it  across  the  lands  of 
an  adjoining  owner,  the  latter  has  no  right  to  interrupt  this  flow  of 
the  water  in  its  natural  course  or  direction*  (Mich.)  Launstein  ▼• 
Launstein,  635. 

9.  WATEBS,  8UBFA0E — PrescriptlTe  Bight. — ^An  easement  may 
be  acquired  by  prescription  by  which  the  water  collected  upon  the 
lands  of  the  upper  proprietor  may  be  allowed  to  overflow  the  lands 
of  an  adjacent  proprietor.     (Mich.)     Launstein  v.  Launstein,  635. 

10.  WATEBS,  SUBFAOE— Bight  to  Fill  Sag  Holes  on  Dondnant 

Estate. — ^The  owner  of  the  dominant  estate  may,  in  the  interests  of 
good  husbandry,  and  in  the  good  faith  improvement  and  tillage  of 
his  land,  fill  up  sag  holes  thereon,  so  that  no  water  will  aecumulato 
or  stay  in  them,  even  if  the  water  arising  from  rainfall  or  melting 
snows  should  thereby,  in  natural  processes,  find  ito  way  upon  the 
servient  estate  and  incidentally  increase  the  flow  thereon.  (Mich.) 
Launstein  v.  Launstein,  635. 

11.  WATEBS,  8UBFA0E — ^Artificial  Dralna.— The  owner  of  the 
dominant  estate  cannot,  by  artificial  drains  or  ditches,  coUect  the 
water  of  stagnant  pools,  sag  holes,  basins  or  ponds  upon  his  premises, 
and  cast  them  in  a  body  upon  the  proprietor  below,  to  his  injury. 
(Mich.)     Launstein  v.  Launstein,  635. 

12.  WATEBS,  SUBFACE— Bight  of  I>oniinaiit  Owner— Enlifge- 
ment  of  Culvert. — ^The  enlargement  of  a  culvert  across  a  highway,  to 
carry  off  surface  water  from  the  dominant  estate,  does  not  injuriously 
affect  the  adjacent  proprietor,  if,  in  times  of  high  water,  the  water 
coming  from  the  dominant  estate,  which  does  not  iind  ito  way  through 
such  culvert,  will  in  any  event  force  ito  way  across  the  highway  and 
upon  the  lands  of  the  servient  estate.  (Mich.)  Launstein  ▼•  Lann- 
stein,  635. 

WEAPONS. 

WEAPOKS--Offense  of  Garrylng.— A  Hack-dxiTV  who,  with 
the  intent  of  going  armed,  carries  a  pistol  in  a  box  under  his  seat  on 
the  hack,  is  guilty  of  unlawfully  carrying  weapons  under  the  statutes 
of  Tennessee.  To  constitute  the  offense,  it  is  not  necessary  that  the 
weapon,  unless  it  is  a  razor,  should  be  oanied  eoneealed  about  the 
person.     (Tenn.)     Kendall  T.  Btata,  994 

WIIiU. 

Sxecuiian  of  WiXL 

1.  WILL — Snbscrlpnon  by  Iftaik. — ^A  will  may  be  duly  executed 
by  the  testator  making  his  mark  between  the  words  of  his  name  which 
were  subscribed  to  the  will  by  the  draf toman  out  of  the  testator's 
presence.     (Ky.)     Garnett  v.  Foaton,  456. 
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2.  A  HOLOORAPHIO  WILL  In  Wliicli  Some  of  the  Figaros  Oom- 
posing  the  Date  are  printed  is  not  wholly  in  the  handwriting  of  the 
testator,  and  is  therefore  void.     (Gal.)     Estate  of  Plumel,  100. 

Bevocatum  of  Will. 

3.  WILLS — ^Revocation — ^Revival  by  Oral  Declarations. — ^A  will 
revoked  by  express  declaration  contained  in  a  will  of  later  date  can- 
not be  revived  or  vitalized  by  the  destruction  of  the  later  will^  and 
oral  declarations  of  the  testator  before  witnesses  expressing  a  desire 
that  the  prior  will  shall  stand  and  that  it  is  the  one  which  he  wants 
executed.     (Mich.)     Danley  v.  Jefferson,  640. 

Deed  and  Will  Distinguished. 

4.  WILLS  AND  CONVEYANCES,  Distinguishing  Differences  of .— 

If  an  instrument  cannot  be  revoked,  defeated  nor  impaired  by  the 
act  of  the  grantor,  it  is  a  deed,  but  if  the  title  of  the  estate  is  de- 
pendent on  his  death,  he  retaining  an  unqualified  power  of  revoca- 
tion, it  is  a  will.     (Ala.)     Griswold  v.  Griswold,  64. 

6.  WILL — ^Instrument  in  the  Form  of  a  Conveyance. — ^If  an  in- 
strument was  intended  as  a  will  and  not  as  a  deed,  it  must  first  be 
proved  and  admitted  to  probate  before  it  can  have  any  operation. 
(Ala.)     Griswold  v.  Griswold,  164. 

Incorporation  of  Other  Writings. 

6.  WILLS  Beferring  to  and  Incorporating  Therein  Other  Docu- 
ments.— A  will  executed  in  accordance  with  the  requirements  of  the 
statute  may  by  appropriate  reference  incorporate  within  itself  a  docu- 
ment or  paper  not  so  executed.     (Cal.)     Estate  of  Plumel,  100. 

~  7.  WILLS. — ^To  Incorporate  Another  Paper  in  a  Will,  such  paper 
must  be  in  existence  at  the  execution  of  the  will,  and  must  be  referred 
to  therein  as  an  existing  paper,  so  as  to  be  capable  of  identification. 
(Gal.)     Estate  of  Plumel,  100. 

CodicH  and  Witt. 

8.  CODICIL,  When  Refers  to  a  Will  so  as  to  Cure  Defects  In  the 
Execution  of  the  Latter. — Where  a  paper  is  written  on  the  reverse 
side  of  a  holographic  will,  not  effectively  executed,  and  is  styled  ''cod- 
icil," this  word  imports  a  reference  to  some  prior  paper  as  a  will,  and 
if  executed  with  the  formalities  requisite  for  a  will,  makes  good  an 
in  validly  executed  holographic  will  written  on  such  reverse  side. 
(Cal.)     Estate  of  Plumel,  100. 

9.  WILL  AND  CODICIL,  Connection  of  the  One  with  the  Other. 
Where  a  paper  purporting  to  be  a  codicil  is  executed  with  the  formali- 
ties required  of  a  will  or  imports  a  reference  to  some  already  existing 
document  regarded  by  the  testator  as  his  will,  to  identify  that 
instrument  and  to  interpret  that  reference  as  applying  to  it,  all  the 
surrounding  circumstances  may  be  shown.  (CaL)  Estate  of  Plumel, 
100. 

Testamentary  Capacity, 

10.  WILLS. — The  Standard  or  Test  of  Testamentary  Capacity  Is  a 
matter  of  law  to  be  defined  by  the  court  for  the  guidance  of  the  jury 
in  reaching  a  decision  in  a  given  case;  whether  the  evidence  in  the 
case  measures  up  to  that  standard  is,  as  a  general  rule,  a  matter  of 
fact  to  be  decided  by  the  jury.     (Md.)     Johnson  v.  Johnson,  570. 

11.  WILLS — ^Insane  Delusion. — ^To  Avoid  a  Will  because  the  tes- 
tator entertained  a  delusion,  the  delusion  must  be  an  insane  delusion, 
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and  the  will  must  be  the  product  thereof.  (Md.)  Johaeon  t.  John- 
ion,  570. 

12.  WlUUId — ^Aa  Idmim  I>«llulon  U  a  Belief  in  things  impossible 
or,  though  possible,  so  improbable  under  the  surrounding  cireum- 
stances  that  no  man  of  sound  mind  could  give  them  credence.  (Md.) 
Johnson  ▼.  Johnson,  570. 

13.  WlUiS — ^Insane  Dehuloii  as  to  niagitimacy  of  caiildren. — 

Where  a  man  wills  his  entire  estate  to  his  children  of  a  former  mar- 
riage because  he  believes  that  his  present  wife  is  unfaithful  and 
his  children  by  her  illegitimate,  which  belief  has  no  evidence  to 
support  it,  the  will  may  be  avoided  as  the  product  of  an  insane  de- 
lusion.    (Md.)     Johnson  v.  Johnson,  570. 

14.  WILLS— Izuwna  DelaBion— Evidence  of  Hostility. — ^To  prove 
that  a  will  was  the  product  of  an  insane  delusion  on  the  part  of  the 
testator  that  his  wife  was  unfaithful  and  their  children  illegitimate, 
it  is  competent  to  show  that  he  had  instituted  divorce  proceedings. 
(Md.)     Johnson  v.  Johnson,  570. 

Probate  and  Contest  of  WiU. 

15.  PROBATE  OF  WTLEm,  Attack  upon,  Whoa  OoUateraL— When, 
in  response  to  a  petition  for  distribution,  persons  appear  claiming  to  be 
heirs  of  the  decedent  and  seek  to  attack  the  probate  of  the  will  on 
the  ground  that  it  is  a  forgerj  and  that  its  probate  was  procured  bv 
perjured  testimony,  praying  to  have  such  probate  set  aside,  though  the 
time  to  appeal  therefrom  has  long  passed,  this  is  a  collateral  and  not 
a  direct  attack.     (Cal.)     Estate  of  Davis,  105. 

16.  PEOBATE  OF  WIIX — ^Failure  to  Enter  Oonttnuance.— If  no- 
tice is  given  of  the  time  and  place  of  hearing  of  an  application  for  the 
probate  of  a  will,  the  failure  to  adjourn  the  hearing  from  the  time 
fixed  to  a  later  day,  on  which  the  matter  was  in  fact  taken  up  and 
disposed  of,  is  at  most  an  irregularity  occurring  after  jurisdiction  has 
been  acquired.     (Cal.)     Estate  of  Davis,  105. 

17.  THE  PROBATE  OF  A  WILL  cannot  be  OollateraUj  Attadced 

on  the  ground  that  after  due  notice  was  given  of  the  time  and  place 
when  the  application  for  probate  would  be  heard,  it  was  not  then 
heard,  but  was  taken  up  and  disposed  of  at  a  subsequent  time  without 
giving  a  new  notice  and  without  having  adjourned  the  hearing  to 
such  subsequent  date.     (Cal.)     Estate  of  Davis,  105. 

18.  PROBATE  OF  WILL— Adjonrnment  of  the  Hearing,  of  an  Ap- 
plication for,  When  must  be  Presumed. — If  it  appears  that  due  no- 
tice was  given  of  the  time  and  place  for  hearing  an  application  for 
the  probate  of  a  will,  and,  at  a  time  long  subsequent  to  that  so  fixed^ 
the  court  entered  an  order  reciting  that  the  petition  came  on  regularly 
for  hearing,  and  that  it  had  been  proved  that  notice  had  been  given 
as  prescribed  by  law,  and  admitting  the  will  to  probate,  it  must  be 
presumed  that  orders  were  made  for  due  adjournment  of  the  hearing 
to  the  time  when  it  took  place.     (Cal.)     Estate  of  Davis,  105. 

19.  PROBATE  OF  A  WILL — Statute  Respecting,  Wli«i  not  Ubcon- 
Btitutional  as  to  Nonresidents. — A  statute  fixing  the  time  for  giving 
notice  of  application  for  the  probate  of  a  will  will  not  be  declared 
unconstitutional  in  its  operation  against  a  nonresident  on  the  ground 
that  by  existing  means  of  communication  between  the  place  of  his 
residence  and  the  place  where  the  notice  is  given  and  the  application 
i3  to  be  heard,  he  could  not  have  seen  the  published  notice  in  time 
to  enable  him  to  appear  and  oppose  the  probate  on  the  day  set  for 
the  hearing,  when  by  the  statute  he  is  further  given  one  year  from 
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the  probate  within  which  to  contest  the  will.     (Cal.)     Estate  of  Davis, 
105. 

20.  THE  PBOBATE  OF  A  WILL  cannot  IM  Set  Aside  for  Fraud 
In  the  Frocnrlng  of  the  Jury  where  the  attack  is  being  made  collater- 
ally in  opposition  to  an  application  for  distribution.  (Cal.)  Estate  of 
Davis,  105. 

21.  PBOBATE  OF  WILL,  Effect  of  on  Aiiplication  for  Distribu- 
tion.— To  an  application  for  the  distribution  of  the  estate  of  a  de- 
cedent the  probate  of  a  will  is  conclusive  on  all  the  parties,  and  per- 
sons who,  according  to  the  will,  have  no  interest  in  the  estate,  are  not 
entitled  to  be  heard,  and  their  pleadings  may  be  stricken  out.  (Cal.) 
Estate  of  Davis,  105. 

22.  PBOBATE  OF  FOBOED  WILL^  BeUef  in  Equity  Against  by 
One  not  a  Party. — An  heir  at  law  who  does  not  appear  in  opposition 
to  the  probate  of  a  will  alleged  by  her  to  have  been  forged  cannot  be 
injured  by  any  fraud  practiced  at  the  trial,  and  therefore  cannot  ob- 
tain relief  in  equity,  where,  under  the  statute,  notwithstanding  the 
admission  of  the  will  to  probate,  she  had  for  one  year  thereafter  the 
right  to  contest  the  will  on  the  same  ground  as  before  such  admis- 
sion.    (Cal.)     Tracy  v.  Muir,  117. 

23.  PBOBATE  OF  WILL,  Kotice  of  Want  of,  When  does  not  Ap- 
pear.— In  a  suit  in  equity  to  have  the  beneficiaries  under  a  will  de- 
clared trustees  of  the  heirs  on  the  ground  that  the  will  was  a  forgery, 
averments  that  the  complainant  lived  in  Honolulu  at  the  death 
of  the  testator  and  up  to  the  time  of  the  admission  of  the  will 
to  probate  and  for  a  long  time  thereafter,  and  that  prior  to  May  1, 
1900  (which  was  nearly  three  years  after  such  admission),  she  did 
not  know  of  the  forgery  of  the  will  nor  of  the  acts  of  fraud  ^nd 
conspiracy  on  which  she  relies,  do  not  negative  knowledge  of  the 
admission  of  the  will  to  probate  within  a  year  after  it  has  occurred, 
during  which  time  she  was  entitled  to  contest  notwithstanding 
such  probate.     (Cal.)     Tracy  v.  Muir,  117. 

24.  PBQBATE  OF  WILLS,  GonclusiTanesB  of. — The  determination 
of  the  genuineness  of  an  instrument  purporting  to  be  a  will  is  solely 
and  exclusively  for  the  court  to  which  the  proof  of  the  will  is  con- 
fided, and  its  decision  thereof  is  final  and  conclusive,  and  in  the 
absence  of  state  law,  statutory  or  customary,  providing  otherwise, 
not  subject  to  be  questioned  in  any  other  court,  or  to  be  vacated 
or  set  aside  by  a  court  of  chancery  on  any  ground.  (Cal.)  Tracy  v. 
Muir,  117. 

26.  BELIEF  IK  EQUITY  Against  tHe  Probate  of  a  Will  cannot  be 
obtained  on  the  ground  of  fraud  ^here  the  party  seeking  such  relief 
might,  notwithstanding  the  probate,  have  appeared  within  a  year 
thereafter  and  contested  the  will  on  the  same  grounds  and  evidence 
as  before  its  admission  to  probate,  and  he  was  not  prevented  from 
doing  so  by  the  beneficiaries  of  the  will,  though  he  alleged  that  he 
did  not  know  that  the  will  was  forged  until  after  the  year  expired. 
(Cal.)     Tracy  v.  Muir,  117. 

26.  PBOBATE  OF  A  WILL,  What  is  Extrinsic  Fraud — ^Perjured 
Testimony. — The  charge  that*the  admission  of  a  will  to  probate  was 
due  to  conspiracy  of  the  beneficiaries  and  to  perjured  testimony  se- 
cured by  them  and  received  on  the  trial  of  the  opposition  to  such 

£  rebate  does  not  establish  a  case  of  extrinsic  fraud.     (Cal.)     Tracy  v. 
[uir,  117. 

27.  PBOBATE  OF  A  WILL — Statutes  Bespecting,  When  not  Con- 
stitutional as  to  Konresidents. — A  statute  fixing  the  time  for  giving 
notice  of  application  for  the  probate  of  a  will  will  not  be    declared 
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nneonBtitntional  in  its  operation  against  a  nonresident  on  the  ground 
that  by  existing  means  of  conunnnieation  between  the  place  of  his 
residence  and  the  place  where  the  notice  is  given  and  the  application 
is  to  be  heard,  he  could  not  have  seen  the  published  notice  in  time 
to  enable  him  to  appear  and  oppose  the  probate  on  the  day  set 
for  the  hearing,  when  by  the  statute  he  is  further  given  one  year 
from  the  probate  within  which  to  contest  the  wilL  (Cal.)  Tracy  v. 
Muir,  117. 

28.  COKSTirnnOKAIi  LAW— WliAt  18  not  Forbidden  Diacrindn' 
ation  Against  Nomesidents. — ^The  fact  that  the  statute  relating  to  the 
probate  of  wills  requires,  in  addition  to  the  constmctive  service  pro- 
vided for^  personal  notice  of  the  application  for  the  probate  of  a  will 
to  be  mailed,  to  or  personidly  served  on  the  heirs  of  testator  resident 
in  the  state,  but  makes  no  provision  for  such  personal  service  on  non- 
resident heirs,  does  not  show  a  forbidden  discrimination  against 
such  nonresidents  violative  of  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States.     (Cal.)     Tracy  v.  Muir,  117. 

29.  Wllilr— Appeal  ftom  Probate. — ^A  Bond  la  not  Necessazy  on  an 

appeal  from  the  county  to  the  circuit  court  in  proceedings  for  the 
probate  of  a  will.     (Ky.)     Gamett  v.  Foston,  456. 

Competency  of  Widow  to  Testify, 

30.  WILL  CONTEST — Competency  of  Widow  to  Testify. — ^In  the 
trial  of  a  caveat  to  a  will  filed  by  the  widow  of  the  testator  as  next 
friend  of  their  minor  children,  she  is  not  a  jMirty  to  the  case  and  is 
a  competent  witness.     (Md.)     Johnson  ▼.  Johnson,  570. 

WITNESS. 

1.  WITNESS. — ^In  an  Action  by  a  Divorced  Wife  against  her  for- 
mer husband  to  recover  possession  of  a  note,  neither  is  competent  to 
testify  whether  it  was  given  for  money  expended  or  services  per- 
formed by  him  for  her.     (Ky.)    Johnson  v.  Johnson's  Oommittee,  449. 

2.  WITNESS — ^TraiiBactioiis  with  Decedents — ^The  assignee  of  a 
life  insurance  policy,  who  is  made  a  defendant  by  the  administrator 
suing  on  the  policy,  is  competent  to  testify,  in  behalf  of  the  insur- 
ance company,  as  to  transactions  with  the  decedent.  (Ky.)  Brom- 
ley V.  Washington  Life  Ins.  Co.,  467. 

3.  TBIAL — Eramination  of  Witness. — ^How  often  counsel  may  be 
permitted  to  repeat  the  same  question  to  a  witness  to  which  answer 
has  been  made  must  be  left  to  the  discretion  of  the  trial  court. 
(S.  G.)     Tucker  v.  Buffalo  Cotton  Mills,  957. 

See  Criminal  Law. 
Note.  ^ 

Witnesses,  refusal  to  testify  in  a  criminal  trial  is  not  evidence  of  the 
guilt  of  the  accused,  809,  810« 
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